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CHAPTER   LXII. 

ABANDONMENT    AND    TOTAL    LOSS— MARINE    RISKS,    CON- 
TINUED. 

§  2955.    Abandonment  has  reference  to  property  at  risk  at  time. 
£  2956.    Effect  of  parting  with  interest. 

5  2957.    Abandonment  to  second  or  different  assurers:  Salvage   ap- 
portionment. 
§  295S.    Cargo  and  profits  insured  separately:  Double  abandonment. 
§  2959.    Voyage  defeated  or  loss  caused  by  a  peril  not  insured  against. 
§  2960.    Notice  and  proof  of  abandonment  necessary:  Object  and  pur- 
pose of  notice:  How  far  claim  for  total  loss  implies  aban- 
donment. 
§  2961.    Assured  must  not  await  results:  Must  abandon  in  reasonable 

time. 
§  2962.    Where  property  would  perish  before  notice  could  be  received. 
§  2963.    What  constitutes  reasonable  time. 
§  2964.    What  is  not  reasonable  time. 
§  2965.    How  far  notice  in  reasonable    time  affected    by  available 

means  of  speedy  communication. 
§  2966.    Abandonment  by  mortgagee:  Reasonable  time. 
§  2967.    Effect  of  stipulation  as  to  time  of  abandonment  or  agree- 
ment keeping  right  in  abeyance. 
§  2968.    How  far  delay  affected  by  fact  that  assurer  not  prejudiced 

thereby. 
§  2969.    Loss  total  at  date  of  abandonment:  Revival  of  right  to  aban- 
don. 
§  2970.    Advice  of  loss:    Necessary  source  and  means    of    informa- 
tion authorizing  notice. 
§  2971.    Character  of  the  information:  Actual  state  of  facts. 
S  2972.    Abandonment  not   validated    by    subsequent    events:   New 

abandonment. 
§  2973.    Sufficient  grounds  and  true  causes  must  be  assigned. 
§  2974.    Though  wrong  cause  assigned  may  recover  actual  loss. 
§  2975.    Non-communication  of  additional  causes  or  of  all  causes, 

when  sufficient  cause  stated. 
§  2976.    Sufficiency  of  abandonment  and  cases. 
§  2977.    Sufficiency  of  abandonment:  Subject  matter  clearly  indicated 

though  not  expressly  named:  "Advances  on  board." 
§  297S.    Abandonment  must  be  positive,  absolute,  and  unconditional: 
Assured's  acts  of  ownership:  Form  immaterial  and  writing 
unnecessary. 
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§  2970.    ITow  far  abandonment  transfers  title. 

§  29S0.    Liens,  encumbrances,  contracts  with  third  persons,  charges, 
expenses,  and  liabilities  arising  from  abandonment. 

i  29S1.    Freight  valued:  Accounting  for  freight  as  salvage:  Goods  of 
assured  and  other  shippers  on  board. 

§  29S2.    Abandonment  where    assured's    possession    has  never  been 
parted  with:  Salvors  as  agents  of  assured. 

§  29S3.    Abandonment:  English  registry  acts:  Vesting  of  title  to  ship. 

§  2984.    Sails,  etc.,  saved,  not  a  fund  in  assured's  hands  to  defray  ex- 
penses of  getting  off  stranded  vessel. 

§  29S5.    Acceptance  binds  both  parties. 

5  2986.    Acceptance   under   circumstances   of  doubt   as   to   right   to 
abandon. 

§  2987.    Implied  acceptance:  Taking  possession  of  vessel. 

§  29S8.    Constructive  acceptance  regardless  of  fifty  per    cent  total 
loss  rule. 

§  2989.    Acquiring  and  holding  title  under  distinct  right  not  an  ac- 
ceptance. 

J  2990.    What  acts  of  assurer  by  his  agent  do  and  do  not  constitute 
acceptance. 

§  2993.    Merely  taking  possession  of  vessel  and  deficiency  in  repairs 
as  affecting  acceptance. 

§  2992.    Assurer  not  bound  to  refuse  acceptance:  Silence:  Cases  of 
nouacceptance. 

S  2993.    Abandonment  validly  made,  continuing  though  acceptance 
refused. 

§  2994.    Retroactive  effect  of  abandonment  and  acceptance. 

§  2995.    Effect  upon  assured's  rights  and  assurer's  liability  of  non- 
acceptance:  Disclaimer  of  interest  in  salvage. 

§  2996.    Arrests,  restraints,  and  detainments:  Embargo,  etc. 

§  2997.    Blockade. 

§  2998.    Freight:  Stipulation  not  to  abandon  in  case  of  blockade. 

§  2999.    Abandonment,  how  far  justified  by  fear  of  danger,  capture, 
detention,  etc:  Imminent  danger. 

8  3000.     Same  subject:  Acceptance  of  cargo  at  another  port  by  con- 
signee. 

§  3001.    Right  to  abandon  may  be  taken  away  by  capture  after  right 
accrues. 

§  3002.    Abandonment  for  capture,  how  far   restrained    by  stipula« 
tions. 

§  3(H)3.    Capture  and  seizure. 

§  B004.    Recapture. 

§  3005.    Vessel  and  cargo  held  as  security:  Capture  and  recapture: 

Expensive  and  doubtful  litigation  necessary  to  recover. 
5  3006.    Abandonment:  Jettison  contribution  need  not  be  first  de- 
manded. 

§  3007.    Stranding:  Submersion. 

§  300S.    Fifty  per  cent  rule  and  repairs. 

S  3009.    Extreme  and  imminent  danger  of  destruction. 
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§  3010.  Fraudulent  and  designed  exposure  to  peril  distinguished 
from  mere  negligence  of  master  and  mariners. 

§  3011.  Vessel  deserted  by  mariners  because  of  inability  to  extricate 
her  from  peril,  or  in  case  of  mutiny,  or  to  tave  Lives,  etc. 

§  ;;oi2.    Place  of  peril  may  enhance  probability  of  total  loss. 

§  oUlo.  Arrival  of  ship:  Continuation  of  risk:  Completion  of  voyage: 
Ship  on  arrival  not  worth  repairing,  or  repairs  exceeding 
fifty  per  cent:  Freight. 

§  3014.    Arrival  of  part  of  goods:  Fifty  per  cent  rule  in  such  case. 

§  3015.    Loss  or  retardation  of  voyage:  Ship,  cargo  and  freight. 

§  3016.     Total,  subsequent  to  partial,  loss:  Successive  losses. 

3  3017.    Waiver  of  abandonment,  purchase  by  assured,  etc. 

§  3018.  Waiver:  Revocation  and  estoppel:  Insured  and  insurer  gen- 
erally: Miscellaneous  cases. 

§  iS955.  Abandonment  bas  Reference  to  Property  at 
lti.sk  at  Time. — If  goods  have  never  beea  at  insurer's  risk 
or  if  a  part  thereof  has  been  discharged  during  the  course  of 
the  voyage,  no  abandonment  need  be  made  as  to  them;  for 
abandonment  has  reference  to  that  part  of  the  property  in- 
sured which  is  at  risk  at  the  time  of  the  disaster.1  So  if  no 
goods  have  been  loaded  on  board  ship  and  the  policy  specifi- 
cally values  the  ship  and  goods,  here  the  ship  only  is  at  risk 
to  the  extent  of  the  valuation  thereon,  and  abandonment  must 
be  confined  to  the  ship.2  But  where  the  goods  were  insured 
"free  from  average  unless  general,"  and  the  boat  arrived  at  its 
destination  with  its  cargo,  and  after  a  part  had  been  landed 
and  delivered  to  the  consignees,  and  the  policy  also  limited  the 
risk  until  such  time  as  the  goods  should  be  safely  landed  at  the 
destination,  it  was  held  that  the  liability  for  an  absolute  or 
constructive  total  loss  extended  to  the  entire  cargo,  and  as  a 
part  had  been  safely  discharged  the  risk  had  terminated.5 


3 


1  Emerigon  on  Insurance.  Meredith's  ed.  1850,  c.  xvii.  sec.  8.  pp. 
702.  et  seq.  See  Maryland  Ins.  Co.  v.  P.osley,  9  Gill  &  J.  (Md.)  337; 
11  a  v. »lock  v.   Rockwood,  8  Term  Rep.  268. 

•  Amery  v.  Rodgers,  1  Esp.  208. 

9  Chadsey  v.  Guion,  97  N.  Y.  333. 

The  syllabus  in  this  case  reads:  "Defendant  and  others  Issued  an 
open  policy  of  marine  insurance,  a  printed  form  being  used;  this  pro- 
vided that  its  general  language  should  be  controlled  by  indorsements 
of  special  risks,  as  made  from  time  to  time.  'Touching  the  adven- 
tures and  perils'  insured  against,  the  policy  declared  that  'in  this 
voyage  they  are  of  the  seas  ....  and  all  other  perils,  losses  and  mis- 
Joyce,  Vol.  IV.— 183 
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§  29."><>.  KfTect  of  Parting:  with  Interest.— An  assured 
who  has  parted  with  his  interest  and  thereby  deprived  himself 
of  the  power  of  transferring  the  title  cannot  abandon.  Thin, 
if  assured  makes  an  absolute  bill  of  sale,  taking  back  an  agree- 
ment to  apply  the  proceeds  to  the  payment  of  his  debts,  or,  in 
other  words,  mortgages  his  ship,  he  has  so  far  deprived  him- 
self of  the  absolute  title  that  he  cannot  abandon,  although  he 
may  recover  as  for  a  partial  loss  the  actual  damage  sustained.4 
In  England,  however,  the  mortgagor  may  convey  an  absolute 
title,  subject  to  such  rights  as  appear  upon  the  registry,  for 
the  mortgagor  is  nevertheless  the  owner  by  force  of  the  stat- 
ute.5 But  if  assured  has  an  interest  in  the  vessel  at  the  time 
of  the  disaster,  he  may  recover  upon  the  policy  notwithstand- 

fortunes  that  have  or  shall  come  to  the  hurt,  detriment  or  damage  of 
the  said  goods  and  merchandise,  or  any  part  thereof.'  A  subsequent 
provision,  however,  declared  that  'vegetables  and  roots  ....  and  all 
other  articles  that  are  perishable  in  their  own  nature  ....  are  war- 
ranted by  the  assured  free  from  average  unless  general.'  The  policy 
also  provided  that  'the  adventure  shall  continue  and  endure  until  the 
said  goods  and  mercliandi.se  shall  be  safely  landed  at  ...  .  afore- 
said.9 Plaintiff's  assignor  was  insured  by  indorsement  on  said  policy, 
upon  a  quantity  of  potatoes,  "said  to  contain  1650  barrels."  shipped  in 
bulu  on  a  canal  boat  named,  'from  New  York  to  Yonkers  F.  P.  A..' 
which  initials,  it  was  conceded,  meant  that  the  risk  was  free  from 
particular  average;  i.  e.  that  the  assured  should  only  be  accountable 
for  a  total  loss.  The  boat  arrived  at  its  port  of  destination  with  its 
entire  cargo  and  in  good  order,  but  after  about  109  barrels  of  the  po- 
tatoes had  been  taken  out  and  delivered  to  the  consignees  in  good 
-order,  the  boat  sank  with  the  remainder  of  the  cargo,  and  most  of 
ii  was  lost.  In  au  action  upon  the  policy  held,  that  by  the  contract 
i  h<  insurers  were  exempted  from  the  payment  of  any  loss,  occurring 
only  to  a  portion  of  the  property,  their  liability  being  confined  to 
the  absolute  or  constructive  loss  of  the  entire  cargo;  and  that  there- 
fore, when  by  the  delivery  in  good  order  of  a  material  part  a  total 
loss  during  the  progress  of  the  insured  voyage  became  impossible, 
such  liability  terminated."  The  court  cites  upon  the  point  in  ques- 
tion Wadsworth  v.  Pacific  Ins.  Co.,  4  Wend.  (N.  Y.)  33:  Ralli  v.  Jan- 
son.  G  Ell.  &  Bl.  422;  Moreau  v.  U.  S.  Ins.  Go.,  1  Wheat.  (\J.  S.)  219; 
De  Peyster  v.  Sun  Mutual  Ins.  Co.,  19  N.  Y.  277;  Guerlain  v.  Col.  Ins. 
Co.,  7  Johns.  (N.  Y.)  527. 

*  Cordon  v.  Massachusetts  Ins.  Co.,  2  Pick.  (Mass.)  249;  Lockej 
v.  North  America  Ins.  Co.,  13  Mass.  57,  61.  See  Higglnson  v.  Pall. 
13  Mass.  207. 

B  So  stated  in  2  Arnnuld  on  Marine  Insurance,  Maclachlan's  ed. 
18S7,  957;  c'ting  Maclachlan  on  Shipping.  4?. 
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ing  the  fact  of  his  having  subsequently  and  before  the  sinking 
of  the  vessel  made  an  assignment  of  his  interest  to  others  who 
were  ignorant  of  the  injury.6  So  where  a  vessel  at  sea  receives 
such  an  injury  from  the  perils  of  the  sea  that  she  must  neces- 
sarily founder  before  any  relief  or  assistance  can  be  obtained, 
the  insured  may  recover  for  a  total  loss  notwithstanding  that 
between  the  time  of  the  injury  and  of  the  sinking  of  the  ves- 
sel he  had,  in  ignorance  of  the  occurrence,  made  a  transfer  of 
her.7  And  if  the  owner  has  parted  with  his  interest  by  an 
abandonment,  which  is  accepted,  he  cannot  abandon  under 
another  policy;  as  where  an  abandonment  was  made  to  foreign 
assurers,  the  loss  paid,  and  an  offer  was  made  to  abandon  to 
assurers  in  this  country.8  So  a  release  by  assured  of  the  right 
to  recover  the  loss  from  any  source  will  exonerate  the  insur- 
ers pro  tanto.9 

§  2957.  Abandonment  to  Second  or  Different  Assur- 
ers— Salvag-e  Apportionment. — As  stated  under  the  last  sec- 
tion, the  right  to  abandon  to  second  assurers  may  be  taken  away 

8  Duncan  v.  Great  Western  Ins.  Co.,  1  Abb.  App.  Dec.  (N.  Y.)  562; 
3  Keyes  (N.  Y.),  394. 

T  Crosby  v.  New  York  etc.  Ins.  Co.,  5  Bosw.  (N.  Y.)  369. 

8  Higginson  v.  Dall,  13  Mass.  96. 

8  Atlantic  Ins.  Co.  v.  Storrow,  5  Paige  (N.  Y.),  285. 

Tiie  syllabus  in  this  case  reads:  "Where  the  master  or  ship-owners 
are  liable  Lo  the  assured  for  a  loss  by  theft  for  which  the  underwrit- 
ers are  also  liable,  if  there  is  an  abandonment  for  a  total  less,  and  the 
insurer  pays  the  amount  of  such  loss  he  is  entitled  in  equity  to  b* 
subrogated  to  the  rights  of  the  assured  as  against  the  master  or  ship- 
owners. And  if  the  insured  cancels  the  bill  of  lading,  or  discha:  i 
the  claim  against  the  master  or  ship-owners  for  the  loss  aftei  he  has 
obtained  judgment  against  the  underwriter,  the  court  of  chancery 
will  relieve  the  latter  against  the  judgment  pro  tanto."  The  chancel- 
lor says  (Id.  295):  "By  giving  up  the  bill  of  lading  to  the  master  to  be 
canceled,  after  the  judgment  was  obtained,  the  complainants  were 
deprived  of  their  remedy  over  against  the  ship-owners;  and  standing 
merely  in  the  character  of  sureties,  to  indemnify  the  assured  against 
actual  loss,  the  judgment  must,  in  equity,  be  considered  as  satisfied 
pro  tanto.  The  vice-chancellor  has  therefore  very  properly  directed 
that  the  amount  which  the  master  ami  ship-owners  would  nave  I"  en 
liable  for  upon  the  bill  of  ladlug,  should  be  deducted  from  the  amount 
of  the  judgment :  instead  of  decreeing  a  perpetual  Injunction  against 
the  collection  of  the  whole  debt  and  costs." 
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by  a  prior  accepted  abandonment  of  all  assured's  interests.10 
But  in  case  of  a  total  loss,  where  two  insurances  have  been 
made  on  a  ship,  the  first  valued  at  a  certain  sum  and  the  sec- 
ond at  a  larger  sum,  the  assured  may  abandon  to  the  second 
underwriters,  and  may  take  from  them  so  much  as  the  second 
policy  covers.11  And  abandonment  to  several  underwriters 
of  the  same  subject  does  not  impose  upon  them  a  joint  liability 
as  copartners  for  repairs  to  the  ship.12  In  case  of  abandon- 
ment, the  proceeds  of  a  wreck  inure  to  the  benefit  of  the  parties 
bearing  the  loss,  to  the  underwriters  in  proportion  to  the  parts 
by  them  severally  insured,  and  to  the  owner  in  proportion  to 
the  part  remaining  uninsured.13  As  already  noted,  however, 
it  is  denied  in  a  federal  case  that  the  rule  of  this  and  other 
cases  to  the  same  effect  is  of  force,  so  far  at  least  as  it  makes 
the  owner  his  own  insurer  in  cases  where  the  abandonment 
extends  to  the  entire  interest,  a  claim  to  one-seventh  of  a  sal- 
vage balance  by  the  owner  being  rejected  by  the  court.14  In 
another  case  seven  of  the  policies  were  open,  the  eighth  was 
valued  at  forty  cents  per  ruble,  and  the,  ninth  at  forty-six  cents 
per  ruble,  being  a  value  above  the  invoice  price.  The  total 
value  of  the  goods  was  ninety-five  thousand  five  hundred  and 
sixty-five  rubles.  The  rule  of  apportionment  upon  abandon- 
ment of  salvage  under  the  open  policies,  being  the  same  pro- 
portion that  each  policy  was  to  the  invoice  value,  would  leave 
an  insufficient  balance,  to  apply  the  rule  of  proportion  of  the 
amount  insured  under  the  last  policy,  to  the  whole  amount 
valued,  but  it  was  held  that  the  value  per  ruble  in  the  last 
policy  upon  the  whole  value  of  the  cargo  was  the  rule  of  in- 
demnity.15 Mr.  Phillips  considers  this  decision  as  "palpably 
wrong,  since  such  a  rule  operates  inequitably  and  wrongfully 
upon  the  underwriter  in  the  last  policy,  or  in  all  the  policies, 
according  to  the  rule  of    apportionment   that   should  be  ap- 

10  Higglnson  v.  Dall,  IS  Mass.  96. 

11  Murray  v.  Insurance  Co.  of  Pennsylvania.  2  Wash.  (C.  C.)  186. 
11  United  Ins.  Co.  v.  Seott,   1  Johns.  (N.  Y.)  106.     See  see.  2938, 

herein. 
n  rinpinn.iti  Tns.  Co.  v.  Duffield,  6  Ohio  St.  200;  67  Am.  Dec.  339. 
14  See  sees.  2004.   200.',.  hoivin. 
u  Tleasants  v.  Maryland  Ins.  Co.,  8  Cranch  (U.  S.),  56. 
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plied."16  In  England,  where  there  may  he  different  sub- 
scribers to  the  same  policy  or  different  sets  of  underwriters, 
the  salvage  benefits  accrue  to  the  different  subscribers  in  the 
proportion  of  his  subscription  to  the  whole  value  insured,  and 
where  there  are  several  underwriters  on  different  policies,  as  in 
cases  of  double  or  overinsurance,  inasmuch  as  indemnity  pre- 
vents more  than  one  satisfaction  for  the  loss,  and  all  the  un- 
derwriters on  the  policies  contribute  ratably  according  to  the 
amount  of  their  several  subscriptions,  they  are  entitled  neces- 
sarily to  their  proportion  of  the  salvage  benefits,  and  as  the 
owner  is  his  own  insurer  for  any  excess  of  interest  not  covered, 
he  is  likewise  entitled  in  proportion  to  such  uninsured  part.17 
Some  policies  here  do  not  contain  what  is  known  as  the  "Amer- 
ican clause."  18  And  although  a  policy  contains  said  clause,  the 
rule  as  to  pro  rata  contribution  has  been  held  to  exist  only  in 
cases  of  double  insurance.19  But  to  the  extent  that  the  above 
rule  and  the  reasons  on  which  it  depends  is  not  affected  by  said 
clause  or  other  stipulations  in  the  policy,  it  is  the  rule  here,20 
and  it  is  said  that  one  underwriter  is  not  bound  by  a  particular 
contract  with  another  underwriter  in  relation  to  the  same  sub- 
ject, whereby  a  deficiency  is  created  in  the  amount  of  salvage 
to  which  the  former  would  be  entitled.21 

§  2958.  Carjro  and  Profits  Insured  Separately — Double 
Abandonment. — Where  cargo  and  profits  are  insured  sep- 
arately, an  abandonment  of  the  cargo  to  the  insurer  on  cargo 
does  not  preclude  the  insured  from  recovering  a  total  loss  on 
the  policy  on  profits,  in  such  a  case,  where  an  abandonment  was 

"  2  Phillips  on  Insurance,  3d  ed.,  402.  403,  sec.  1715. 

17  Stewart  v.  Greenock  M.  Ins.  Co..  2  H.  L.  Cas.  183;  2  Arnould  on 
Marine  Insurance.  Perkins'  ed.  1850.  1201.  *11S7;  2  Arnould  on  Ma- 
rine Insurance,  Maclachlan's  ed.  1887.  979;  citing  Newby  v.  Reed, 
1  P>1.  Rep.  416;  1  Marshall  on  Insurance,  139,  145,  ed.  1S10,  p.  146,  et 
seq.     See  c.  liii,  herein. 

19  See  c.  liii,  herein. 

18  Whiting  v.  Independent  Mut.  Ins.  Co.,  15  Mil.  297. 

10  Cincinnati  Ins.  Co.  v.  Puffield,  6  Ohio  St.  200:  07  Am.  Poc.  339. 
See  Murray  v.  Insurance  Co.  of  Pennsylvania.  2  Wash.  (C.  C.)  19G; 
f!  Kent's  Commentaries,  289. 

C1  See  2  Phillips  on  Insurance,  3d   ed..  402.  et  seq. 
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made  on  the  profits,  there  was  apparently  no  question  but  that 
a  constructive  total  loss  of  the  goods  constituted  a  total  loss  of 
the  profits,  and  the  court  expressly  declared  that  "a  double 
abandonment  as  in  this  case  does  not  deprive  assured  of  his 
remedy  on  a  profit  policy,"  and  that  the  underwriter  must 
have  supposed  that  the  cargo  would  be  abandoned  in  case  of  a 
disaster  to  the  underwriters  thereon.  The  abandonment  as  to 
the  profits,  however,  could  have  transferred  nothing  to  the 
abandonee  thereon,  and  the  loss  was  an  actually  total  one  as 
to  profits.22 

§  2959.  Voyage  Defeated  or  Loss  Caused  by  a  Peril 
not  Insured  agfainst. — Tf  the  voyage  is  defeated  by  a  peril 
not  insured  against,  or  if  such  peril  is  the  cause  of  the  loss,  no 
right  to  abandon  exists.23 

§  2960.  Notice  and  Proof  of  Abandonment  Necessary — 
Object  and  Purpose  of  Notice — How  far  Claim  for  Total 
Loss  Implies  Abandonment. — As  already  stated,  the  assured 
cannot  recover  for  a  constructive  or  technical  total  loss  in  the 
absence  of  proof  of  abandonment  and  of  notice  of  the  same  to 
assurer.24  It  is  held  that  if  a  vessel  arrives  in  a  foreign  port 
in  a  state  justifying  an  abandonment,  it  is  not  prerequisite  to 
making  abandonment  as  for  a  total  loss  that  assured  should 
give  the  underwriters  notice  of  the  ship's  condition  before  he 
abandons.25  The  object  or  purpose  of  giving  notice  is  to  in- 
form the  underwriters,  so  soon  as  definite  information  or  the 
circumstances  require  it,  of  assured's  election,  so  as  to  prevent 
the  assured  from  awaiting  the  chance  of  events,  or  a  profitable 
or  favorable  change  of  circumstances.     The  further  object  of 

»  Mumford  v.  Hallett,  1  Johns.  (N.  Y.)  483.  See  sees.  2901,  2957, 
herein. 

;s  MoFee  v.  South  Carolina  Ins.  Co..  2  McCord  fS.  0.).  503:  13  Am. 
Doc.  757;  Kichelieu  etc.  Co.  v.  Boston  M.  Ins.  Co..  136  U.  S.  408;  10 
Supr.  Ct.  Rep.  934;  20  Fed.  Rep.  596;  Bullard  v.  Roger  Williams 
Ins.  Co.,  1  Curt.  (C.  C.)  148. 

M  Oomilla  v.  Hibernia  Ins.  Co.,  40  La.  Ann.  553;  49  S.  Rep.  490. 
See  sees.  2895,  2896,  herein. 

25  Cohen  v.  Charleston  otc.  Ins.  Co.,  Dud.  (S.  C.)  147;  31  Am.  Dec. 
549;  Hedley  v.  Nashville  Ins.  Co.,  6  Rich.  (S.  C.)  130. 
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the  notice  is  to  enable  insurer  to  save  himself  such  recomp< 
as  he  may,  to  give  him  an  opportunity  as  soon  as  reasonably 
possible  of  reclaiming  or  rescuing  the  property,  or  if  it  be  a 
ship,  of  repairing  and  reinstating  it  in  its  original  condition.-''' 
It  is  stated  as  a  rule  by  Mr.  Phillips  that  "the  claiming  of  a  to- 
tal loss  is  a  sufficient  expression  of  an  intention  to  abandon."  27 
The  rule  as  thus  broadly  stated  is  objectionable,  and  we  doubt 
that  it  expresses  the  law,  or  that  it  is  supported  either  by  prin- 
ciple or  weight  of  authority.28  We  deduce  from  an  examina- 
tion of  the  cases  that  the  question  rests  upon  the  in- 
tention and  understanding  of  the  parties  with  respect  to 
an  abandonment.  The  true  rule  seems  to  be  this,  that 
if  it  clearly  appears  from  the  facts,  circumstances,  grounds, 
and  reasons  upon  which  the  assured  proceeds,  and  from  the 
character  and  terms  of  the  demand  or  claim  that  assured  clearly 
intends  to  abandon,  and  such  intention  is  so  evident  that  it 
must  have  been  so  understood,  or  if  it  is  so  understood  by  the 
assurers,  the  claims  for  a  total  loss  will  imply  an  abandonment, 
even  though  it    is  not  formally  and  in    terms    expressed.29 

M  Phoenix  Ins.  Co.  v.  McGhee,  18  Can.  S.  C.  61,  per  Strong.  J.,  and 
Cotton,  L.  J.;  Allwood  v.  Henkle,  reported  in  2  Marshall  on  In- 
surance, ed.  1810,  *593. 

"  2  Thillips  on  Insurance,  3d  ed.,  3S2,  et  seq.,  sees.  1682,  1683; 
relying  upon  Murray  v.  Hatch.  6  Mass.  465,  per  Sewall,  J.;  Patapsco 
Ins.  Co.  v.  Southgate,  5  Pet.  (U.  S.)  604;  Watson  v.  Insurance  Co.  of 
North  America,  1  Binn.  (Pa.)  47;  4  Dall.  (TJ.  S.)  283  (case  of  par- 
tial loss  and  waiver);  Calbraith  v.  Gracie,  1  Wash.  (C.  C.)  219;  Cas- 
sedy  v.  Louisiana  State  Ins.  Co.,  6  Mart.  (La.)  421;  Houston  v. 
Thornton,  Holt  N.  P.  242  (case  of  waiver). 

18  Of  the  following  cases  the  former  in  part,  however,  support 
Mr.  Phillips'  rule:  Cassedy  v.  Louisiana  State  Ins.  Co.,  IS  Mart. 
(La.)  421;  Silloway  v.  Neptune  Ins.  Co.,  12  Gray  (Mass.),  73.  and 
Murray  v.  Hatch,  6  Mass.  465,  478.  per  Sewall,  J.,  who  admits,  how- 
ever, that  the  other  members  of  the  court  do  not  concur  with  him 
on  this  point. 

28  Patapsco  Ins.  Co.  v.  Southgate,  5  Pet.  (U.  S.)  604,  per  Thomp- 
son, J.;  King  v.  Walker.  33  L.  J.  Ex.  325;  reversing  33  L.  J.  Ex.  167; 
2  Hurl.  &  C.  384;  Pierce  v.  Ocean  Ins.  Co.,  18  Pick.  (Mass.l  93.  per 
Shaw,  C.  J.,  who,  however,  expresses  a  doubt  by  the  word  "per- 
haps";  Currie  v.  Bombay  Native  Ins.  Co.,  L.  R.  3  Com.  P.  72;  Per- 
kins v.  Augusta  Ins.  Co.,  10  Gray  (Mass.),  302.  See  Gracie  v.  New 
York  Ins.  Co.,  8  Johns.  (N.  Y.)  2-14.  per  Kent.  C.  J.  Lord  Ellen- 
borough  does  not  admit  the  rule  to  even  this  extent:  Parmeter  v. 
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This  may  also  arise  from  waiver  or  agreement,  without  fraud 
or  mistake  of  facts.30  Thus,  where  ou  a  claim  being  made  for 
a  total  loss  by  capture,  and  the  insurers,  with  full  knowledge 
of  the  facts,  came  to  the  conclusion  that  they  were  bound  to 
pay  as  for  a  total  loss,  made  an  adjustment  accordingly  and 
some  payments  thereon,  it  was  held  that  the  jury  might  infer 
an  abandonment  or  a  waiver  to  the  right  to  it.31  In  case  of  an 
insurance  on  freight  and  cargo,  and  the  ship  becomes  stranded 
and  in  imminent  danger  of  being  destroyed,  and  she  is  fairly 
and  justifiably  sold,  a  claim  for  total  loss  of  freight  without 
abandonment  will  be  sustained.32 

§  2961.  Assured  must  not  Await  Results — Must  Aban- 
don in  Reasonable  Time. — The  assured  cannot  be  permitted 
to  lie  by  and  await  the  result  in  order  to  determine  whether 
it  will  be  for  his  advantage  or  not  to  abandon,  but  he  must 
elect  to  abandon  within  a  reasonable  time  if  he  intends  to 
claim  for  a  technical  or  constructive  total  loss,  unless  there  be 
some  stipulation  in  the  policy  justifying  delay.33     So  reason- 

Todhunter,  1  Camp.  542;  2  Arnould  on  Marine  Insurance.  Perkins' 
ed.  1S50.  *1162.  where  Lord  Ellenborough's  decision  is  relied  on. 
But  see  2  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1SS7,  958, 
whore  this  decision  is  noted  as  disapproved  in  the  Currie  case  above 
stated.     See,  also,  2  Parsons  on  Marine  Insurance,  ed.  1S6S.  174. 

80  M'Lellan  v.  Maine  F.  &  M.  Ins.  Co.,  12  Mass.  246.  See  sees. 
3017,  3018.  herein. 

81  M'Lellan  v.  Maine  Ins.  Co.,  12  Mass.  246. 

"  Robertson  v.  Carruthers,  2  Stark.  571,  per  Lord  Tenterden; 
Mount  v.  Harrison,  4  Bine.  388:  1  Moore  &  P.  14.  See  Idle  v.  Royal 
Exch.  Assur.  Co.,  8  Taunt.  755;  3  Moore,  115,  and  examine  s.  c.  3 
Brod.  &  B.  151,  n.;  Gordon  v.  Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick. 
(Mass.)  240. 

83  Cohen  v.  Charleston  etc.  Ins.  Co.,  Dud.  L.  (S.  C.)  147;  31  Am. 
Dec.  549:  Mellon  v.  Louisiana  State  Ins.  Co..  17  Mart.  (La.)  503;  IS 
Mart.  (La.)  424;  Potter  v.  Campbell.  16  Week.  Pep.  401;  Fuller  v. 
McCall,  1  Yoates  (Pa.),  464;  1  Am.  Dec.  312:  2  Dall.  210;  Murray  v. 
Great  Western  Ins.  Co.,  39  Hun  (N.  Y.),  581;  12."  X.  Y.  Supp.  lit:  ", 
N.  Y.  St.  Rep.  748;  Hudson  v.  Harrison,  3  Brod.  &  B.  105;  Bell  v. 
Beveridjje.  4  Dall.  (U.  S.)  272;  Pierce  v.  Ocean  Ins.  Co.,  18  Pick. 
(Mass.)  83;  Cheasapeake  Ins.  Co.  v.  Stark,  6  Cranch  (U.  S.)  268,  273; 
Livingston  v.  Maryland  Ins.  Co.,  7  Cranch  (U.  S.),  506;  Salvage  v. 
Pleasants.  5  P.inn.  (Pa.)  403:  6  Am.  Dec.  424;  Reed  v.  Bonham,  3 
Brod.  &  B.  154.     "An  abandonment  must  be  made  within  a  reason- 
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able  notice  of  an  intention  to  abandon  must  be  given  assurers 
after  receipt  or  notice  of  the  loss,  or  of  information  justifying 
an  abandonment,  otherwise  the  right  will  be  forfeited;84  inas- 
much as  the  information  must  be  of  such  facts  and  circum- 
stances as  would  sustain  the  abandonment  if  existing  in  point 
of  fact  at  the  time  the  notice  is  given.35  The  assured's  delay 
may  be  justified  because  of  the  uncertainty  of  the  informa- 
tion or  of  uncertainty  of  the  ship's  condition.  He  also  has  a 
right  to  examine  into  the  circumstances,  in  order  to  ascertain 
the  degree  and  nature  of  the  damage,  as  whether  the  loss  be  a 
total  or  partial  one,  and  a  necessary  delay  for  this  purpose  and 
to. ascertain  the  real  extent  of  the  vessel's  injuries  or  the  actu- 
al state  of  the  cargo  does  not  forfeit  the  right  to  abandon.30 
And  if  the  assurer  by  his  acts  places  the  property  in  such  a 
situation  that  assured  cannot  intelligently  and  fully  ascertain 
the  extent  of  the  damage  and  probable  cost  of  repairs  to  the 
vessel  and  so  determine  the  extent  of  the  damage  occasioned  by 
the  disaster,  a  delay  in  giving  notice  is  justified.37  A  delay  of 
two  months  in  making  an  abandonment,  after  knowledge  of 
the  condemnation  of  a  vessel,  prevents  the  assured,  in  the  ab- 
sence of  evidence  that  the  delay  was  necessary  to  enable  as- 
sured to  ascertain  the  real  extent  of  the  vessel's  injuries,  from 
relying  upon  the  abandonment.38  The  underwriter  should, 
however,  be  put  in  a  position  within  a  reasonable  time  to  do 

able  time  after  information  of  the  loss  and  after  the  commence- 
ment of  the  voyage  and  before  the  party  abandoning  has  informa- 
tion of  its  completion":  Deering's  Annot.  Civ.  Code  Cal.,  sec.  2719. 

M  Fuller  v.  McCall,  1  Yeates  (Pa.),  464;  1  Am.  Dec.  312;  Teas- 
dale  v.  Charleston  Ins.  Co.,  2  Brev.  (S.  C.)  190;  3  Am.  Dec.  705. 

85  Bosley  v.  Chesapeake  Ins.  Co..  3  Gill  &  J.  (Md.)  150;  22  Am. 
Dec.  337;  McConochie  v.  Sun  etc.  Ins.  Co..  3  Bosw.  (N.  Y.)  99. 

M  Gernon  v.  Royal  Exch.  Assur.  Co.,  0  Taunt.  387,  per  Gibbs,  C.  J.; 
Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.  (Mass.)  191;  33  Am.  Dec.  191; 
Brown  v.  Smith.  3  Dow,  349;  Gardner  v.  Columbian  Ins.  Co..  2 
Cranch  (C.  C),  550;  Taber  v.  China  Mut.  Tns.  Co.,  131  Mass.  239; 
Young  v.  Union  Ins.  Co.,  24  Fed.  Rep.  249;  Duncan  v.  Koch,  Wall. 
(C.  C.)  33. 

87  Young  v.  Union  Ins.  Co.,  24  Fed.  Rop.  279. 

88  Tabor  v.  China  Mut.  Ins.  Co..  1P.1  Mass.  239.  See  Hunt  v. 
Roynl  Fxoh.  Assur.  Co..  5  Maule  &  S.  -17.  where  five  days  after 
knowledge  of  ship's  condemnation  was  held  too  late. 
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what  is  necessary  for  the  preservation  of  the  property,  wheth- 
er sold  or  unsold,  and  for  realization  of  salvage.  The  assured 
cannot  lie  by  and  treat  the  loss  as  an  average  one,  and  take  meas- 
ures  for  its  recovery  without  communicating  the  fact  of  aban- 
donment to  assurer.39  The  assured  has  no  right  to  wait  to  ascer- 
tain the  extent  of  the  loss  on  the  sale  of  damaged  property  be- 
fore making  the  abandonment,  for  the  right  to  abandon  can- 
not depend  upon  events  subsequent  to  the  peril;  nor  may  as- 
sured delay  to  ascertain  the  state  of  the  market,  nor  for  other 
speculative  purposes;  nor  may  he  await  in  order  to  avail 
himself  of  some  favorable  contingency;  nor  should  he  be  in- 
fluenced by  other  considerations  of  gain  or  advantage  in  de- 
laying, or  to  determine  whether  he  will  lose  more  or  gain 
more  by  abandonment,40  and  if  the  insured  avails  himself  of 
the  right  to  abandon  within  a  reasonable  time  after  notice  of 
the  breaking  up  of  the  voyage,  a  recovery  can  only  be  had  for 
a  partial  loss.41  And  an  election  as  to  abandonment  must  be 
made  before  a  right  to  claim  for  a  technical  or  constructive  to- 
tal loss  can  vest.42 

§  2962.  Where  Property  would  Perish  hefore  Notice 
could  he  Received. — It  is  intimated  in  an  English  case 
that  assured  might  perhaps  be  excused  from  giving  notice  of 

**  Allwood  v.  Henkle,  reported  In  2  Marshall  on  Insurance,  ed. 
1810.  *593;  Fleming  v.  Smith,  1  II.  L.  Cas.  573;  Tom  v.  Smith,  3 
Caines  (N.  Y.),  245.     See  cases  in  next  note. 

40  Teasdale  v.  Charleston  Ins.  Co.,  2  Brev.  (S.  C.)  190;  3  Am.  Dec. 
705;  Gernon  v.  Royal  Exch.  Assur.  Co.,  6  Taunt.  387,  per  Gibbs,  C. 
J.;  Stringer  v.  English  etc.  Ins.  Co.,  L.  R.  5  Q.  B.  599;  L.  R.  4  Q.  B. 
070;  Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.  (Mass.)  191;  33  Am.  Dec. 
727,  per  Shaw,  C.  J.;  Smith  v.  Buchanan,  3  Wash.  (C.  C.)  127;  Dun- 
can v.  Koch,  Wall.  <TJ.  S.)  33,  45,  per  Griffith,  J.;  Smith  v.  Delaware 
Ins.  Co.,  3  Wash.  (C.  C.)  127;  Allwood  v.  Henkle,  reported  in  2  Mar- 
shall on  Insurance,  ed.  1810,  *593;  noting,  also,  Anderson  v.  Royal 
Exch.  Assur.  Co.,  7  East,  38.  See,  also,  Fleming  v.  Smith,  1  II.  L. 
Cas.  514;  Eivermore  v.  Newtmryport  M.  Ins.  Co.,  1  Mass.  281;  Potter 
v.  Campbell,  10  Week.  Rep.  399. 

41  So  held  in  Savage  v.  Pleasants,  5  Binn.  (Pa.)  403;  0  Am.  Dec. 
424. 

**  Bosley  v.  Chesapeake  Ins.  Co.,  3  Gill  &  J.  (Md.)  450;  22  Am.  Dee. 
337. 
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abandonment  if  at  the  time  when  the  assured  has  information, 
which  he  would  otherwise  be  bound  to  act  upon,  the  subject  is 
in  such  a  condition  that  it  would  absolutely  perish  and  disap- 
pear before  notice  could  be  received  or  answer  returned.43 

§  2963.  What  Constitutes  Reasonable  Time.— The  de- 
termination of  what  constitutes  a  reasonable  time  for  making 
abandonment  is  necessarily  one  concerning  which  no  definite 
rule  can  be  stated,  because  the  cases  so  constantly  vary  as  to 
the  circumstances;44 for  the  question  is  not  one  of  days  or  hours 
merely,  but  includes  all  the  reasonable  incidents  of  marine 
adventure.  The  following  cases,  however,  will  show  the  posi- 
tion taken  by  the  courts  under  different  circumstances:  Thus, 
an  offer  to  abandon  made  as  soon  as  the  assured  obtains  the  pre- 
liminary proof  of  loss  is  in  season,45  three  days  after  the  first 
definite  information,  even  though  the  master  was  at  the  place 
of  residence  of  the  insurer  ten  days  prior  but  did  not  inform 
him  of  the  loss.48  So  it  is  evidence  tending  to  show  an  aban- 
donment seasonable,  though  delayed  for  a  few  days  after  the 
first  information  of  a  loss,  where  the  jury  are  satisfied  that 
the  delay  arose  from  uncertainty  as  to  the  vessel's  condition, 
and  was  for  more  definite  information,  and  not  for  speculative 
purposes;  that  the  vessel  was  stranded  and  not  bilged;  that  de- 
lay increased  the  probability  that  she  could  not  be  got  off,  and 
that  the  loss  continued  total  to  the  time  of  abandonment.47 
So  where  complete  information  as  to  the  extent  of  damage 
was  not  obtained  until  seventeen  days  after  the  cargo  was  un- 
shipped and  examined,  it  was  held  that  abandonment  was  then 
in  reasonable  time,  for  the  delay  was  deemed  necessary  to  ex- 
amine into  the  actual  state  of  the  cargo.48    Six  days  after  no- 

«•  Kaltenbach  v.  Mackenzie.  3  C.  P.  D.  4(?7,  480.  per  Brett.  L.  J. 
See  criticism  on  this  case  Phoenix  Ins.  Co.  v.  McGhee.  18  Can.  S. 
C.  61. 

44  Smith  v.  Newburyport  M.  Ins.  Co.,  4  Mass.  fifiS,  per  Parsons, 
J.:  Read  v.  Bonham,  3  Brod.  &  B.  147.  l.">4.  per  Pallas.  J. 

45  Gardner  v.  Columbian  Ins.  Co..  2  Cranch  (G.  C),  530. 

46  Read  v.  Bonham.  3  Brod.  &  B.  147. 

47  Reynolds  v.  Ocean  Ins.  Co.,  22  Tick.  (Mass.)  191;  33  Am.  Pec. 
727. 

43  Gernon  v.  Royal  Exch.  Assur.  Co.,  G  Taunt.  3S3;  1  Holt  N.  P.  49. 
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tice  of  capture  is  in  time.49  Where  the  loss  occurred  Novem- 
ber 24th,  and  the  master  arrived  December  12th  with  the 
first  certain  proof,  and  the  protest  and  the  abandonment  were 
sent  December  20th,  it  was  held  in  time.50  So  pestilence  ex- 
cuses the  assured  from  making  an  abandonment  immediately 
after  knowledge  of  the  ship's  loss,51  even  though  there  is  a 
delay  of  five  months;  52  and  where  the  question  was  left  to 
the  court  and  not  the  jury,  a  delay  from  October  28th,  the 
date  of  the  stranding,  to  December  18th  was  found  a  reason- 
able time.53  So  it  is  said  that  an  abandonment  may  be  made 
at  any  time  after  the  accident,  provided  the  loss  continues  to- 
tal when  the  abandonment  is  made.54  A  delay  of  ten  days  to 
enable  certain  papers  to  be  translated  and  the  necessary  docu- 
ments prepared  was  not  considered  objectionable.55 

§  2964.  What  is  not  Reasonable  Time. — In  the  follow- 
ing cases  the  abandonment  has  been  held  too  late  or  the  delay 
not  justified;  as  where  assured,  under  a  policy  on  wheat  free 
from  average,  after  efforts  to  save  the  cargo  and  finding  it 
more  damaged  than  was  expected,  abandoned  twenty -one  days 
after  the  stranding,  although  a  new  trial  was  granted  to  show 
an  abandonment  offered  sixteen  days  prior.56  So  an  aban- 
donment is  too  late  made  four  months  after  notice  of  the  dis- 
aster,57 and  three  years  is  too  long.58  Where  assured  first 
heard  of  the  capture  December  1st,  and  did  not  abandon  till 
May  20th,  the  vessel  having  been  restored  in  the  meantime, 
the  abandonment  was  held  not  timely.59     So  also  is  the  third 

•  Maryland  Ins.  Co.  v.  Ruden.  6  Craneh  (C.  C).  338. 

10  Cnrdner  r.  Columbian  Ins.  Co..  2  Craneh  (C.  C).  550. 

n  M'Calmont  v.  Murgatroyd.   3  Yeates  (Ta.).  27. 

"  Boll  v.  Beveridge,  4  Pall.  (U.  S.)  272. 

88  Murray  v.  Great  "Western  Ins.  Co..  39  Hun  (N.  T.),  581;  25  N.  Y. 
Supp.  414;  55  N.  Y.  St.  Rep.  748. 

M  Earl  v.  Shaw,  1  Johns.  Cas.  (N.  Y.)  313.  But  see  sec.  2969, 
heroin. 

85  Duncan  v.  Koch,  Wall.  (U.  S.)  33. 

M  Anderson  v.  Royal  Exch.  Assur.  Co.,  7  East.  35. 

5T  Fuller  v.  MeCall.  1   Yeates  (Pa.),  4C4:  2  Dall.  (U.  S.)  219. 

K  Mitchell  v.  Edie,  1  Term  Rep.  608. 

"  Savage  v.  Pleasants,  5  Binn.  (Pa.)  403. 
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day  after  notice  of  the  capture,  final  decree  of  restoration  Lav- 
ing been  made,  although  not  executed.60  But  where,  on  the 
17th  of  October,  a  neutral  insured  received  notice  of  a  seiz- 
ure for  breach  of  a  blockade,  and  on  the  lGth  of  November 
notice  of  peace  having  been  declared  between  the  belligerents 
was  received  at  the  town  where  he  lived  and  where  the  in- 
surers kept  an  office,  and  on  the  20  th  of  November  he  aban- 
doned to  the  insurers,  it  was  held  to  have  been  too  late,  al- 
though he  was  away  from  home  for  two  or  three  days  before 
the  20th.61  And  a  delay  from  February  7th  to  March  11th, 
the  condition  of  the  ship  being  definitely  known  by  one  of  the 
owners,  is  too  long.62  And  abandonment  several  months  after 
seizure  and  condemnation  is  too  late,  the  assured  having  cor- 
responded with  his  agent  concerning  the  vessel's  release  or 
restoration.63  So  in  other  cases  where  the  assured  has  had 
knowledge  or  information  of  facts  justifying  an  abandonment, 
and  has  delayed  for  several  days,  the  courts  have  held  the  no- 
tice not  timely,  and  in  the  cases  cited  below  these  delays  have 
covered  periods  from  nine  days  upward.64 

§  2965.  How  far  Notice  in  Reasonable  Time  Affected 
by  Available  Means  of  Speedy  Communication. — If  the  in- 
telligence is  definite,  or  the  extent  and  nature  of  the  dam- 
age is  ascertained,  the  fact  whether  the  abandonment  is  timely 
may  depend  upon  the  question  of  distance  and  available  means 
of  communication ;  as  in  case  where  the  ship  having  arrived  at 
a  certain  port  the  latter  part  of  November,  and  a  second  sur- 
vey was  made  near  the  middle  of  December,  and  it  appeared 
that  communication  could  have  been  made  in  four  or  five  days 

80  Marshall  v.  Delaware  Ins.  Co..  4  Cranch  (C.  C),  202:  affirming 
2  Wash.  (C.  C.)  54. 

81  Llvermore  v.  Newburyport  Ins.  Co..  1  Mass.  204:  Orrok  v.  Com- 
monwealth Ins.  Co.,  21  Pick.  (Mass.)  465;  Krumbhaar  v.  Marine 
Ins.  Co..  1  Serg.  &  R.  (ra.)  281;  Smith  v.  Newburyport  Ins.  Co.,  4 
Mass.  60S. 

62  Kaltenbach  v.  Mackenzie.  3  C.  P.  P.  407. 

65  Smith  v.  Buchanan.  3  Wash.  (C.  C.)  127. 

**  Mellish  v.  Andrews.  15  East.  13:  Orrok  v.  Commonwealth  Ins. 
Co..  21  Pick.  (Mass.)  458;  Aldridge  v.  Bell,  1  Stark.  498;  Livermore  v. 
Newburyport  M.  Ins.  Co.,  1  Mass.  204;  Smith  v.  Newburyport  Ins. 
Co.,  4  Mass.  GGS. 
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between  said  port  and  London,  where  the  policy  was  effected* 
a  notice  of  abandonment  was  held  too  late  when  given  on 
January  6th  following.65  But  another  case  has  gone  to  the 
extent  of  deciding  that  if  a  telegraph  is  available,  and  one  of 
the  owners  resides  at  a  distance  from  the  place  of  insurance, 
he  should  upon  definite  knowledge  justifying  an  abandon- 
ment use  the  telegraph  at  once,  but  in  the  absence  of  such 
means  of  communication  then  the  next  available  means  of  for- 
warding notice,  such  as  the  next  post,  should  be  used.66 

§  29(>6.   Abandonment  by  Mortgagee — Reasonable  Time. 

If  a  vessel  is  insured  by  the  owners  for  the  benefit  of  a  mort- 
gagee, and  the  owner  within  a  reasonable  time  notifies  the 
underwriters  of  an  abandonment,  and  about  three  months 
therefrom  the  mortgagee  notifies  the  assurers  that  he  has  au- 
thorized the  owner's  acts  in  giving  notice,  and  that  he  ratifies 
and  confirms  the  same,  this  is  held  to  be  a  sufficiently  legal 
notice  in  the  absence  of  proof  overcoming  the  presumption.67 

§  2967.     Effect  of  Stipulation  as  to  Time  of  Abandon- 
ment or  Agreement  Keeping  Right  in  Abeyance. — If  the 

parties  stipulate  not  to  abandon  until  condemnation  nor  until 
proof  of  detention  for  more  than  ninety  days,  the  restoration 
of  the  property  before  abandonment  is  offered,  even  though 
detained  for  more  than  ninety  days,  makes  the  abandonment 
of  no  effect.68  So  where  abandonment  was  not  to  be  made 
short  of  six  months  after  notice  to  the  underwriters  unless 
sooner  condemned,  and  the  insured  gave  notice  of  an  embargo, 
and  six  months  thereafter  abandoned,  but  the  property  had 
been  restored  meanwhile,  it  was  held  not  a  total  loss.69     But 

"  Aid  ridge  v.  Bell.  1  Stark.  498.  See  Anderson  v.  Royal  Exch. 
Assur,  Co.,  7  East.  38. 

**  Kaltenbaeh  v.  MoKenzie,  3  C.  P.  D.  407;  Australasian  Tns.  Co.  v. 
Morse,  T>.  R.  4  P.  C.  222:  Acatos  v.  Burns.  L.  R.  3  Ex.  P.  2S2. 

"  Murray  v.  Croat  Western  Tns.  Co.,  39  Hun  (N.  Y.),  581;  25  N.  T. 
Supp.  -414:  55  N.  Y.  St.  Rep.  74S. 

68  Dorr  v.  Union  Ins.  Co.,  8  Mass.  502.  See  Speyer  v.  New  York 
Ins.  Co.,  3  Johns.  (N.  Y.)  88. 

99  Delano  v.  Bedford  M.  Ins.  Co..  10  Mass.  348;  Ritchie  v.  United 
States  Ins.  Co.,  5  Serg.  &  R,  (Pa.)  501;  Law  v.  Goddard,  12  Mass. 
112,  114. 


2927  MARINE   RISKS.  §  2968 

under  a  clause  not  to  abandon  in  case  of  capture  or  detention 
until  six  months  after  notice  thereof  to  the  insurers,  and  the 
vessel  was  condemned  in  less  than  a  month  after  her  capture, 
it  was  held  that  the  insured  had  a  right  to  abandon  immediate- 
ly after  condemnation,  the  warranty  being  confined  to  cases 
of  capture  or  detention  only.70  In  another  case  the  policy 
contained  a  like  clause,  and  it  was  held  that  the  right  to  aban- 
don was  only  suspended,  and  an  abandonment  at  the  expira- 
tion of  the  time  being  duly  made,  it  related  back  and  took  ef- 
fect from  the  time  of  loss.71  If  the  parties  by  stipulation  in 
the  contract  specify  a  time  within  which  abandonment  shall 
be  made  after  notice  of  intention  so  to  do,  and  of  the  loss  or 
event  justifying  an  abandonment,  the  effect  of  such  a  provis- 
ion is  to  fix  a  time  at  the  expiration  of  which  the  abandon- 
ment shall  be  of  force  and  the  rights  of  the  parties  fixed,  and 
to  prevent  payment  prior  thereto,  but  it  does  not  preclude  an 
abandonment  before  the  limited  time  expires.  A  premature 
offer  to  abandon  may  by  the  act  of  the  parties  constitute  a 
continuing  notice,  and  if  the  offer  is  never  countermanded, 
but  is  acted  upon  from  time  to  time,  the  assurers  acquiescing 
in  such  acts,  it  becomes  valid  at  the  time  specified.72  The 
right  to  abandon  may  be  kept  in  abeyance  by  the  parties,  and 
if  insurers  upon  request  permit  such  right  to  be  suspended 
while  the  property  remains  in  the  same  situation,  unless  the 
agreement  be  sooner  determined  by  one  of  the  parties,  the 
same  continues  in  force  as  agreed,  but  the  insurers  may  there- 
upon require  assured  to  elect  whether  he  will  abandon  or 
waive  the  right.73 

§  2968.  How  far  Delay  Affected  l>y  Fact  that  Insurer 
not  Prejudiced  Thereby. — If  by  reason  of  the  acts  of 
assurer  or  his  authorized  agent  a  justifiable  cause  of  delay  ex- 
ists, the  fact  that  assurer  is  not  prejudiced  by  the  delay  in 

ro  Ogden  v.  Columbian  Ins.  Co..  10  Johns.  (N.  Y.)  273. 

n  Clarkson  v.  Phoenix  Ins.  Co.,  9  Johns.  (N.  T.)  1. 

"  Columbian  Ins.  Co.  v.  Cotten,  12  Wheat  (IT.  S.)  3S3;  Loverlng  v. 
Mercantile  M.  Ins.  Co.,  12  Tick.  (Mass.)  34S. 

n  Livingston  v.  Maryland  Ins.  Co..  6  Cranch  (C.  C),  274;  Loverlng 
v.  Mercantile  Ins.  Co.,  12  Pick.  (Mass.)  348. 
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giving  notice  of  abandonment  will  be  considered;  as  where 
there  still  remained  ample  time  for  the  underwriter  to  have 
repaired  the  vessel  or  to  have  sold  her  without  repairs  for  the 
next  season's  business.74  But  the  mere  fact  of  itself  that  the 
insurer  is  not  prejudiced  by  the  delay  does  not  aid  the  assured 
wIhic  he  lias  not  made  abandonment  in  a  reasonable  time.75 

§  290!>.  Loss  Total  at  Date  of  Abandonment — Revival 
of  Right  to  Abandon. — There  has  been  some  discussion 
by  Mr.  Phillips,  Mr.  Arnould,  and  Mr.  Parsons76  whether  a 
different  doctrine  exists  in  England  than  in  this  country  as  to 
time  of  giving  notice  in  cases  of  capture,  detention,  and  dis- 
ability. This  discussion  grew  out  of  certain  decisions  here,, 
and  the  expressions  of  eminent  justices  to  the  effect  that  it  is 
sufficient  if  the  accident  continues,  or  if  the  loss  remains  to- 
tal to  the  time  of  the  abandonment.77  If  these  remarks  of  the 
justices  be  given  the  force  warranted  by  a  literal  construction 
and  application  of  them,  there  certainly  is  a  difference  be- 
tween the  doctrine  in  this  country  and  in  England,  for  in  the 

M  Young  v.  Union  Ins.  Co.,  24  Fed.  Rep.  279,  per  Blodgett,  J. 

"  Mellon  v.  Louisiana  State  Ins.  Co.,  5  Mart.  (La.)  5G3;  Taber  v. 
China  Mut.  Ins.  Co.,  131  Mass.  239. 

70  2  Phillips  on  Insurance,  3d  ed.,  372,  377;  2  Arnould  on  Marine 
Insurance,  Perkins'  ed.  1850,  1179,  et  seq.,  *1167,  et  seq.;  2  Parsons 
on  Marine  Insurance,  ed.  1868,  188,  et  seq. 

77  Lawrence  v.  Sebor,  2  Caines  (N.  Y.),  203,  per  Kent,  C.  J.,  who 
says:  "The  time  of  abandonment  is  not  material,  since  the  loss  re- 
mained total  when  the  abandonment  was  made";  Roget  v.  Thurston, 
2  Johns.  Cas.  (N.  Y.)  248,  per  Radcliff,  J.,  who  declares  that  "if  the 
loss  continues  total  the  insured  may  at  any  time  abandon";  Tom  v. 
Smith,  2  Caines  (N.  Y.),  245,  per  Livingston,  J.,  who  asserts  that  our 
law  is  opposed  to  the  positive  regulations  and  practice  of  most  mari- 
time countries  and  of  England,  in  that  "we  permit  the  assured  to 
lie  by  for  years  in  case  of  capture  or  other  technical  total  loss,  pro- 
vided the  capture  or  other  accident  continues."  See,  also,  Earl  v. 
Shaw,  1  Johns.  Cas.  (N.  Y.)  313,  per  Livingston,  J.;  Bohlen  v.  Dela- 
ware Ins.  Co..  4  Binn.  (Pa.)  430;  Maryland  Ins.  Co.  v.  Bathurst,  5  Gill 
&  J.  (Md.)  159,  221;  Brown  v.  Phoenix  Ins.  Co.,  4  Binn.  (Pa.)  445; 
Steinbach  v.  Columbian  Ins.  Co.,  2  Caines  (N.  Y.),  129.  These  cases 
should  be  distinguished  from  those  which  hold  that  the  loss  should 
continue  total  up  to  the  time  of  abandonment:  Olivera  v.  Union 
Ins.  Co.,  3  Wheat.  (U.  S.)  183;  Smith  v.  Newburyport  Mut.  Ins.  Co., 
4  Mass.  668. 
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latter  country,  according  to  both  ^Ir.  Arnould  and  Mr.  Mac- 
lachlan, the  assured  is  bound  to  give  notice  of  abandonment 
immediately  on  first  receiving  intelligence  which  is  definite 

and  certain  of  capture,  detention,  and  disability,  "without 
waiting  to  see  the  further  issue  of  the  casualty."  78  But  it 
is  extremely  doubtful  whether  these  decisions  and  declara- 
tions were  ever  intended  to  establish  a  doctrine  in  opposition  to 
the  well-settled  rule  requiring  that  abandonment  shall  be  made 
in  a  reasonable  time,  and  if  they  were  so  intended,  they  must 
be  considered  as  overruled  by  the  weight  of  authority  and  re- 
cent decisions.  It  is  undoubtedly  true,  however,  that  assured 
may  elect  to  make  abandonment,  for  he  is  not  compelled  to 
abandon,  and  if  there  is  a  supervenient,  independent  peril,  he 
may  then  abandon;  or  in  certain  cases  the  right  of  abandon- 
ment may  be  revived  by  a  change  of  circumstances  which  may 
affect  the  subject  insured,  or  by  some  new  additional  effect  of 
the  perils  insured  against  operating  upon  the  subject  insured, 
and  it  is  within  these  principles  that  the  cases  above  noted 
must  come  if  they  stand,  and  such  in  substance  seems  to  be 
the  conclusion  of  Mr  Maclachlan  and  Mr.  Parsons.79 


n  2  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850.  1170.  *1167; 
2  Arnould  on  Marine  Insurance,  Maelachlan's  ed.  1887,  00.°,.  961. 
The  cases  of  Mullett  v.  Sheddon,  13  East.  304.  and  Mellish  v.  An- 
drews. 15  East.  213.  two  decisions  by  Lord  Ellenborough  to  the  ef- 
fect that  the  assured  must  give  notice  immediately  on  first  Intelli- 
gence of  the  seizure  and  detention,  and  cannot  wait  till  final  condem- 
nation, are  cited  in  the  edition  of  1850  of  Mr.  Arnould's  work,  but 
are  omitted  in  this  connection  by  Mr.  Maclachlan.  And  see  com- 
ments on  these  decisions  in  2  Parsons  on  Marine  Insurance,  ed. 
1SGS,  180.  et  seq.,  n. 

TO  2  Arnould  on  Marine  Insurance,  Maelachlan's  ed.  1887,  0fi3.  et 
seq.:  citing  Stringer  v.  English  etc.  Ins.  Co.,  L.  R.  4  Q.  B.  070:  L.  R. 
5  Q.  B.  ">!>0.  as  cited  with  approval  by  Blackburn,  J.,  before  the 
lords  in  Rankin  v.  Potter.  L.  R.  6  H.  L.  Cas.  11G;  2  Parsons  on  Mu- 
rine Insurance,  ed.  1SG8,  ISO,  et  seq.,  and  notes,  who  says:  "If  the 
assured  has  lost  the  right  of  abandonment  by  his  delay  or  neglect, 
there  are  cases  which  indicate  that  he  may  recover  that  right  if 
there  be  some  new  additional.  Independent,  and  materially  injurious 
effect  of  a  peril  Insured  against,"  although  he  thinks  the  "cases  far 
from  satisfactory,  and  he  also  adds:  "We  are  very  much  inclined 
to  doubt  the  rule  that  the  mere  continuance  "i"  a  peril  or  the  aggra- 
vated result  of  the  peril  should  give  the  assured  the  subsequent  right 
Joyce.  Vol.  IV— 184 
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§  2!)70.  Advice  of  Loss  Necessary — Source  and  Means 
of  Information  Authorizing1  Notice.  —  The  election  to 
abandon  cannot  be  made  until  receipt  of  assured  of  advice  of 
the  loss.80  But  it  is  not  necessary  that  the  information  of  a 
loss  should  come  from  a  factor  or  consignee  in  order  to  put  the 
assured  to  his  election;81  and  the  report  of  a  pilot  is  sufficient 
evidence  of  a  capture  to  justify  an  abandonment.82  So  intel- 
ligence derived  from  a  newspaper  is  sufficient  advice  upon 
which  to  authorize  an  abandonment,83  and  this  ought  espec- 
ially to  be  true  where  the  information  is  obtained  from  a 
paper  devoted  largely  or  exclusively  to  news  of  this  and  like 
character,  and  which  is  generally  conceded  by  merchants  to 
be  entitled  to  credit.  Abandonment  would  also  be  warranted 
by  advices  contained  in  a  letter,84  and  in  fact  upon  any  in- 
telligence or  advices  from  any  source  entitled  to  credit. 

§  2971.  Character  of  the  Information — Actual  State 
of  Facts. — Although  the  assured,  upon  receiving  informa- 
tion which,  if  true,  makes  it  highly  probable  that  a  construc- 
tive total  loss  has  occurred,  has  a  right  to  give  notice  of  his 
election  to  abandon,  and  it  is  not  necessary  that  the  informa- 
tion should  make  the  inference  of  a  total  loss  necessary  and 
unavoidable,85  nevertheless  there  is  a  distinction  between  in- 
formation of  facts  and  the  actual  existence  of  sufficient  facts, 

of  abandonment.  It  is  true  that  on  the  occurrence  of  a  peril  the 
assured  need  not  abandon,  but  may  exorcise  that  right  if  another 
independent  peril  occur,  but  we  should  be  inclined  to  limit  it  to  this 
and  to  deny  him  the  riirht  when  the  final  loss  was  a  consequence  of 
the  peril,  more  especially  when  there  was  a  probability  of  its  taking 
place";  and  he  cites  Sewall.  J.,  in  Livermore  v.  Xewburyport  M.  Ins. 
•Co.,  1  Mass.  204,  277,  to  the  effect  that  the  fact  a  loss  continues  to  be 
total  does  not  do  away  with  the  rule  as  to  seasonable  abandon- 
ment: Id.  189.  n. 

80  Bosley  v.  Chesapeake  Ins.  Co..  3  Gill  &  J.  (Md.)  400;  22  Am.  Dec. 
337. 

81  Fuller  v.  McCall,  1  Yeates  (Pa.).  404;  1  Am.  Dec.  313. 
81  Munson  v.  New  England  Ins.  Co..  4  Mass.  88. 

83  Bosley  v.  Chesapeake  Ins.  Co.,  3  Gill  &  J.  (Md.)  450;  22  Am.  Dec 
337.     But  see  Muir  v.  United  Ins.  Co.,  1  Caines  (N.  Y.),  54. 

8<  See  Lovering  v.  Mercantile  M.  Ins.  Co..  12  Pick.  (Mass.)  348. 

85  McConochie  v.  Sun  etc.  Ins.  Co.,  3  Bosw.  (N.  Y.)  99,  rev'd  20  N. 
Y.  477. 
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for  the  information  must  be  not  only  of  facts  and  circum- 
stances which  if  actually  existing  would  sustain  the  abandon- 
ment, hut  there  must  also  at  that  time  actually  exist  sufficient 
facts.  The  facts  and  the  information  need  not,  however,  ne- 
cessarily correspond.86  Thus,  if  abandonment  is  made  on  in- 
formation authorizing  it,  but  it  is  not  accepted,  and  the  infor- 
mation afterward  proves  to  have  been  erroneous,  the  actual 
facts  then  existing  not  being  sufficient  to  sustain  an  abandon- 
ment, no  recovery  can  be  had  as  for  a  constructive  total  loss  ;87 
since  if  it  is  made  upon  intelligence  which  proves  to  be  false, 
this  prevents  assured  from  insisting  upon  the  abandonment, 
notwithstanding  the  information  is  of  facts  which,  if  true, 
would  have  justified  the  assured  in  relying  upon  his  claim.88 
So  under  the  California  code,  if  the  information  upon  which 
the  abandonment  is  made  proves  incorrect,  and  there  was  at 
that  time  no  such  loss  as  to  justify  an  abandonment,  it  be- 
comes ineffectual.89 

§  2972.  Abandonment  not  Validated  by  Subsequent 
Events — New  Abandonment. — If  the  abandonment  is  not 
good  when  made,  it  cannot  be  validated  by  subsequent  events,"0 
for  assured  cannot  take  advantage  of  subsequent  accidents  or 
events,  even  though  they  afford  sufficient  grounds,  without  a 
new  abandonment.91 

§  2973.  Sufficient  Grounds  and  True  Causes  must  be 
Assigned — Bound  by  Cause  Assigned. — As  a  general  rule,  an 
abandonment  should  be  explicit  and  not  left  as  a  matter  of 

M  Bosley  v.  Chesapeake  Ins.  Co..  3  Gill  &  J.  (Md.)  4."0:  22  Am.  Dec. 
337:  Radcliff  v.  Coster.  Hoff.  Ch.  (N.  Y.)  88;  Balnbridge  v.  Neilson, 
10  East.  329.  341.  per  Lord  Ellenborough;  1  Camp.  237:  M'Conocbie 
v.  Sun  Mut.  Ins.  Co..  26  N.  Y.  477:  reversing  3  Bosvr.  (N.  Y.)  99. 

w  Child  v.  Sun.  Mut.  Ins.  Co.,  2  Sand.  (N.  Y.)  76. 

88  Bainbridge  v.  Neilson,  10  East.  329,  341,  per  Lord  Ellenborough; 
1  Camp.  237. 

•»  Deering's  Annot.  Civ.  Code  Cal..  see.  2720. 

90  Bradlie  v.  Maryland  Ins.  Co.,  12  Pet.  (U.  S.)  378.  379,  per  the 
court;  Orient  Mut.  Ins.  Co.  v.  Adams,  123  U.  S.  67;  8  Supr.  Ct  Rep. 
6S.   per  Harlan,   J. 

n  Suydam  v.  Marine  Ins.  Co.,  1  Johns.  (N.  Y.)  181;  3  Am.  -Dec.  307. 
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inference  from  equivocal  acts  or  language.  The  assured 
must  always  state  sufficient  grounds  and  reasons  to  the  under- 
writers for  his  offer  to  abandon  in  order  to  make  it  valid;  that 
is,  a  substantial  statement  of  sufficient  grounds  or  reasons  is 

required.92  Assured  must  also  assign  the  true  cause,  and  if  he 
assigns  an  insufficient  cause,  he  is  bound  thereby,  and  cannot 
avail  himself  of  any  other  ground  than  that  stated  at  the 
time.93  Thus,  where  an  abandonment  is  made  on  the  ground 
of  damage  done  to  the  vessel  by  a  certain  injury  and  of  her 
being  afterward  surveyed,  condemned,  and  sold  for  the  good 
of  all  concerned,  a  subsequent  claim  for  a  total  loss  on  the 
ground  that  the  injury  was  such  as  to  require  repairs  to  more 
than  half  the  value  of  the  vessel  cannot  be  sustained,94  nor 
can  assured  at  the  trial  rely  upon  a  reason  not  stated  in  the 
notice.95  The  cause  of  loss  must  also,  when  stated,  appear  ei- 
ther expressly  or  by  implication  to  have  been  by  a  peril  in- 
sured against.96  If,  however,  the  cause  of  loss  is  a  matter  of 
public  notoriety,  it  is  held  that  a  statement  that  the  vessel  had 
been  nearly  destroyed  by  the  "late  disaster"  was  sufficient  when 
the  insurer  had  proceeded  to  act  on  the  abandonment.97     It 

M  Bosley  v.  Chesapeake  Tns.  Co.,  3  Gill  &  J.  (Md.)  450;  22  Am.  Dec. 
337:  Bullard  v.  Roger  Williams  Ins.  Co.,  1  Curt.  (C.  C.)  148;  Patapsco 
Ins.  Co.  v.  Southgate,  5  Pet.  (U.  S.)  604;  Craig  v.  United  Ins.  Co., 
fi  Johns.  (N.  Y.)  220;  Hazard  v.  New  England  M.  Ins.  Co..  1  Sum. 
(C.  C.)  218;  Heebner  v.  Eagle  Ins.  Co.,  10  Gray  (Mass.),  139; 
Barker  v.  Phoenix  Ins.  Co.,  8  Johns.  (N.  Y.)  307;  MeConoohie  v.  Sun 
Mut.  Ins.  Co.,  26  N.  Y.  477;  reversing  3  Bosw.  (N.  Y.)  99;  King  v. 
Delaware  Ins.  Co.,  2  Wash.  (C.  C.)  300;  Suydam  v.  Marine  Ins.  Co., 
1  Johns.  (N.  Y.)  181;  Dickey  v.  New  York  Ins.  Co..  4  Cow.  (N.  Y.) 
222.  "A  notice  of  abandonment  must  be  explicit  and  must  specify 
the  particular  cause  of  the  abandonment,  but  need  state  only 
enough  to  show  that  there  is  a  probable  cause  therefor,  and  need 
not  be  accompanied  with  proof  of  interest  or  loss":  Deering's  Annot. 
Civ.  Code  Cal..  sec.  2722. 

•»  Suydam  v.  Marine  Ins.  Co.,  1  Johns.  (N.  Y.)  181;  3  Am.  Dec.  307; 

King  v.  Delaware  Ins.  Co.,  3  Wash.  (C.  C.)  300;  Pierce  v.  Ocean 
Ins.  Co..  18  Pick.  (Mass.)  83;  29  Am.  Dec.  567;  Deering's  Annot.  Civ. 
Code  Cal.,  sec.  2723. 

»4  pierce  v.  Ocean  Ins.  Co.,  18  Pick.  (Mass.)  83;  29  Am.  Dec.  567. 

M  King  v.  Delaware  Ins.  Co..  2  Wash.  (C.  C.)  300. 

98  Billiard  v.  Roger  Williams  Ins.  Co.,  1  Curt.  (C.  C.)  148.  See 
sees.  2898,  2959,  herein. 

97  Citizens'  Ins.  Co.  v.  Glasgow,  9  Mo.  411. 
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seems,  however,  that  the  rule  that  assured  is  bound  by  the 
ground  stated  is  not  incorporated  into  the  law  of  England,  and 
it  is  said  that  it  is  unlikely  that  it  will  be.98 

§  2974.  Though  Wrong-  Cause  Assigned  may  Recover 
Actual  Loss. — If  a  wrong  cause  of  abandonment  is  assigned 
by  assured  and  he  is  thereby  prevented  a  recovery  as  for  a 
technical  total  loss,  he  may  nevertheless  recover  for  his  actual 
loss." 

§  2975.  Noncommunication  of  Additional  Causes  or 
of  all  Causes  when  Sufficient  Cause  Stated. — If  the  as- 
sured at  the  time  of  making  his  offer  to  abandon  assigns  a  suf- 
ficient cause,  he  is  not  obligated  to  communicate  all  other  ad- 
ditional causes  known  to  him  if  the  underwriters  refuse  to  ac- 
cept the  abandonment.100  So  where  assured  exhibited  a  por- 
tion of  his  letter  of  information,  designating  it  as  an  extract, 
the  fact  that  the  whole  contents  were  not  communicated,  the 
underwriters  not  calling  for  the  same,  will  not  invalidate  the 
abandonment.101  The  act  of  abandonment  is  valid  and  com- 
plete so  as  to  fix  the  technical  total  loss,  without  exhibiting  at 
the  time  of  making  it  the  preliminary  proofs,  for  proof  of  in- 
terest and  loss  may  be  furnished  at  any  subsequent  time.102 

§  2976.     Sufficiency  of  Abandonment  and  Cases. — The 

sufficiency  of  an  abandonment  depends  on  the  occurrence  of 
facts  constituting  a  total  loss,  their  continuance  to  the  time  of 
abandonment,  knowledge  of  them  by  the  insured,  and  com- 
munication of  them  to  insurers  with  an  offer  to  abandon.103 
The  intention  to  abandon  should  also  be  apparent  from  the 
communication,  which  should  directly  and  in  terms  authorize 

•*  2  Arnonld  on  Marine  Insurance,  Perkins'  ed.  1S5D,  1173.  *llfi3. 
et  seq.:  2  Arnonld  on  Marine  Insurance.  Maelachlan's  ed.  1SS7,  559. 
•»  Suydam  v.  Marine  Ins.  Co..  2  Johns.  (N.  Y.)  138. 

100  Pedorer  v.  Delaware  Ins.  Co..  2  Wash.  (C.  C.)  61. 

101  Lovering  v.  Mercantile  M.  Tns.  Co.,  12  Tick.  (Mass.)  348.     See 
Barker  v.  rhcenix  Ins.  Co..  8  Johns.  (N.  Y.)  307. 

10J  Barber  v.  Phoenix  Ins.  Co..  8  Johns.  (N.  T.)  307. 
10S  Bosley  v.  Chesapeake  Ins.  Co.,  3  Gill  &  J.  (Md.)  450;  22  Am. 
"Dec.  337. 
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a  legitimate  inference  that  the  owners  designed  thereby  to 
abandon  the  vessel.104  It  is  well  settled  that  no  particular  form 
of  words  is  necessary  to  make  an  abandonment  legal,  and  that 
the  mere  form  of  expression  used  is  immaterial,  except  the 
policy  otherwise  stipulates.  It  is  sufficient  that  the  intent  to 
abandon  so  clearly  appears  as  to  advise  the  underwriter  that 
the  vessel  is  turned  over  to  him  for  that  purpose.105  A  notice 
of  abandonment  of  a  ship  injured  by  perils  of  the  sea,  and 
therefore  surveyed  and  condemned  on  the  west  coast  of  the 
United  States  in  time  of  peace,  is  sufficient  where  such  notice 
states  that  assured  "having  received  information  of  the  con- 
demnation of  the  ship  at  Humboldt,  California,  hereby  aban- 
dons all  interest  in  said  vessel  insured,  and  claims  as  for  a  to- 
tal loss."  106  So  where  underwriters  insured  the  cargo  and 
catchings  on  board  a  ship  on  a  whaling  voyage,  a  letter  season- 
ably written  to  them  by  the  assured,  informing  them  that  the 
ship  was  lost  by  stranding,  and  tendering  to  them  an  abandon- 
ment of  the  interest  in  the  cargo  so  far  as  it  has  been  insured 
by  them,  is  such  an  abandonment  as  entitles  the  assured  to  re- 
cover for  a  total  loss  if  such  loss  is  sustained.107  But  notice  to 
assurers  that  the  vessel  has  been  driven  ashore  according  to 
newspaper  intelligence  received  by  the  insured,  and  that  he 
fears  from  the  dangerous  situation  in  which  she  is  that  a  total 
loss  has  ensued,  does  not  state  sufficient  reasons  for  an  offer  to 
abandon.108  Again,  the  following  abandonment,  accompan- 
ied by  other  letters,  has  been  held  sufficient:  "The  brig  'Gem* 
being  ashore  and  not  probable  that  she  will  be  got  off,  I  here- 

104  Thomas  v.  Rockland  Ins.  Co.,  45  Me.  116. 

1M  Insurance  Co.  of  North  America  v.  Johnson,  17  T7.  S.  C.  C.  A. 
416,  418,  per  Taft.  C.  J.;  70  Fed.  Rep.  794;  citing  2  Phillips  on  In- 
snrance.  sees.  1678,  1680;  2  Arnould  on  Marine  Insurance,  6th  ed., 
957;  Oomegys  v.  Vasse,  1  Pet.  (U.  S.)  213;  Insurance  Co.  v.  South- 
pate.  5  Pet.  (U.  S.)  W4. 

106  Heebner  v.  Eagle  Ins.  Co.,  10  Cray  (Mass.),  131;  69  Am.  Dec. 
308.  Examine  Savage  v.  Corn  Exch.  Ins.  Co..  4  Bosw.  (N.  Y.)  1; 
Perkins  v.  Augusta  Tns.  Co..  10  Gray  (Mass.),  312;  Thwing  v.  Wash- 
ington Ins.  Co.,  10  Cray  (Mass.),  443. 

107  Maey  v.  Whaling  Ins.  Co.,  9  Met.  (Mass.)  354. 

108  Bosley  v.  Chesapeake  Ins.  Co.,  3  Gill  &  J.  (Md.)  450;  22  Am. 
Dec.  337. 
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by  abandon  said  vessel  to  the  office,  and  claim  a  total  Loss  as 
insured  by  policy  Xo.  10077."  109 

§  2J)77.  Sufficiency  of  Abandonment — Subject  Mat- 
ter Clearly  Indicated  though  not  Expressly  Named — "Ad- 
vances on  Board." — Although  the  notice  of  abandonment  may 
not  expressly  mention  in  terms  the  subject  matter,  yet  it  may 
be  so  sufficiently  and  clearly  indicated  that  there  is  no  reason- 
able doubt  as  to  what  is  intended,  especially  where  the  notice 
includes  by  necessary  implication  the  subject  matter  and  noth- 
ing else.  Thus,  if  "advances  on  board"  a  designated  vessel  are 
insured,  a  notice  of  •abandonment  of  the  specified  ship  refer- 
ring to  the  policy  is  a  sufficient  abandonment  of  the  subject 
insured;  that  is,  advances  on  board,  and  not  merely  an  aban- 
donment of  the  vessel.110 

§  2978.  Abandonment  must  be  Positive,  Absolute,  and 
Unconditional — Assured's  Acts  of  Ownership — Form  Im- 
material and  Writing  Unnecessary. — While  an  abandonment 
must  be  positive  and  absolute,  and  must  in  express  terms  or  by 
necessary  implication  import  an  actual  present  relinquishment 
of  the  interest  or  subject  matter  to  which  the  abandonment 
applies,  it  must  also  be  pure  and  simple,  and  not  conditional  or 
fettered  by  contingencies  or  limitations.111  But  no  particular 
form  is  necessary,  and  it  may  be  given  orally,  for  it  is  not  in- 
dispensable that  it  should  be  in  writing.  Yet  the  intent  to 
abandon  and  the  manifestation  of  such  intent  is  material.112 

109  Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.  (Mass.)  191. 

110  See  Burnhani  v.  Boston  M.  Ins.  Co..  139  Mass.  399. 

in  pierce  v.  Ocean  Ins.  Co.,  IS  Tick.  (Mass.)  83;  29  Am.  Pec.  5fi7. 
per  Shaw,  C.  J.;  Patapseo  Ins.  Qo.  v.  Southgate,  5  Pet.  (U.  S.)604.fi22; 
Fuller  v.  McCall,  1  Yeates  (Pa.),  464;  Emerigon  on  Insurance.  Mere- 
diths' ed.  1850,  c.  xvii,  sec.  6,  p.  6S4.  The  California  code  provides 
that  an  abandonment  must  be  neither  partial  nor  conditional:  Deer 
lng's   Annot.   Civ.   Code  Gal.,   sec.  2718. 

112  Columbian  Ins.  Co.  v.  Catlett,  12  Wheat.  (TJ.  S.)  382,  per  Story, 
J.:  Parmeter  v.  Todhunter,  1  Camp.  542:  Duncan  v.  Goates,  3  Yeatea 
(Pa.),  37S;  Fulton  Ins.  Co.  v.  Goodman,  32  Ala.  108;  Bell  v.  Bever- 
idge,  1  Binn.  (Pa.)  52.  n.;  4  Pall.  (IT.  S.)  272:  Suydam  v.  Marine  Ins. 
Co..  1  Johns.  (N.  Y.)  1ST:  Read  v.  Benham.  3  Brod.  &  B.  147.  -Aban- 
donment  is   made   by   giving   notice   thereof   to   the   insurer,    which 
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It  is  not  necessary,  except  it  be  so  stipulated,  that  the  aban- 
donment shall  state  with  mathematical  exactness  and  to  a 
fraction  the  interest  conveyed.113  And  an  abandonment  may 
be  of  the  plaintiff's  interest  so  far  as  covered  by  the  policy, 
and  may  contain  a  reservation  of  an  uninsured  interest  to 
which  the  assured  is  entitled,  and  this  is  so  even  though  the 
policy  stipulates  that  it  must  be  efficient  if  accepted  to  convey 
to  and  vest  in  the  insurer  an  unencumbered  and  perfect  title 
to  the  subject  abandoned,  especially  so  where  the  assured 
proposes  in  his  letter  of  abandonment  to  make  any  further 
conveyance  or  assurance  of  title  which  may  be  required.114 
Although  in  certain  cases  the  nature  of  "the  interest  and  the 
circumstances  justifying  the  abandonment  might  make  a  writ- 
ing essential  to  the  establishment  of  assurer's  right  to  the  sal- 
vage, and  it  might  be  a  question  whether  upon  demand  at  least 
such  deed  of  cession  might  not  be  necessary,  yet  the  general 

may  be  done  orally  or  In  writing":  Peering's  Annot.  Civ.  Code  Cal., 
sec.  2721. 

118  Insurance  Company  of  North  America  v.  Johnson.  17  U.  S.  C. 
C.  A.  416;  70  Fed.  TCep.  794.  Tn  this  case  the  policy  stipulated; 
"Moreover,  no  abandonment  In  any  case  whatever,  even  when  the 
right  to  abandon  may  exist,  shall  be  held  or  allowed  as  effectual  or 
valid,  unless  it  shall  be  in  writing,  signed  by  the  insured,  and  de- 
livered to  said  company  or  its  authorized  agent;  nor  unless  it  shall 
be  efficient  if  accepted  to  convey  to  and  vest  in  the  said  insurance 
company  an  unencumbered  and  perfect  title  to  the  subject  aban- 
doned." 

1U  Insurance  Co.  of  North  America  v.  Johnson.  17  U.  S.  C.  C.  A. 
410;  70  Fed.  Rep.  794.  In  this  case  the  abandonment  was  as  fol- 
lows: "November  20th,  1S93.  To  the  Insurance  Company  of  North 
America,  George  L.  McCurdy,  Manager,  Chicago,  111.  Dear  Sir: 
Please  tnke  notice  that  I  hereby  abandon  to  you  my  interest  in  the 
Steamer  V.  Swain  so  far  as  covered  by  your  hull  policy,  N.  1967, 
insuring  $10,000  upon  my  three-quarters'  interest,  upon  a  valuation 
of  $33,600  for  the  whole  vessel.  Said  steamer  caught  on  fire,  by 
which,  on  or  about  October  10,  1893,  she  was  so  greatly  damaged 
as  to  become  a  constructive  total  loss,  under  the  terms  and  agree- 
ments of  your  said  policy.  In  making  this  abandonment  I  reserve 
all  the  uninsured  interest  to  which  I  am  entitled.  I  further  hereby 
warrant  and  agree  to  defend  the  interest  hereby  conveyed  and  aban- 
doned to  you  against  all  claims  of  every  nature,  and  propose  to  make, 
execute,  and  deliver  to  you  any  furl  her  conveyance  or  assurance  <>f 
title  which  you  may  reasonably  require.  Very  respectfully  yours, 
H.  J.  Johnson." 
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rule  is  that  a  deed  of  cession  is  not  essential  to  the  validity 
of  an  abandonment  nor  to  the  rights  of  either  party,  unless 
perhaps  it  is  demanded,  and  it  also  follows  that  an  informality 
in  such  deed  is  unimportant.115    But  although  a  writing  is  not 
indispensable,  yet  it  is  generally  given,  and,  as  is  noted  here- 
after, the  insurers  may,  by  accepting  the  abandonment  as  suf- 
ficient and  by  demanding  proofs,  waive  any  informality  in  mak- 
ing the  abandonment.110     The  assured  should,  however,  set 
forth  substantially  enough  to  show  a  probable  cause  for  the 
abandonment,  and  with  sufficient  particularity  to  enable  the 
underwriter  to  determine  therefrom  whether    or    not    he  is 
bound  or  ought  to  accept;117  and  judging  from  the  general 
tenor  of  the  cases,  as  well  as  from  an  express  declaration  to 
to  that  effect,118  the  word  "abandon"  is  not  necessary,   al- 
though it  has  been  intimated  otherwise.119     If  assured,  not- 
withstanding his  notice  of  abandonment,  continues  to  hold, 
claim,  use,  and  control  the  property  as  his  own,  with  denial  of 
the  rights  of  assurer,  the  abandonment  has  no  validity,  for 
there  is  no  cession  of  the  ownership,  as  in  case  of  a  vessel  re- 
tained in  the  owner's  control,  repaired  by  him,  and  claimed 
and  used  as  his  own,  but  there  may  be  a  recovery  as  for  the  ac- 
tual damage.120    But  the  assured's  acts  and  interference  must, 
however,  clearly  and  unequivocally  evidence  an  intent  to  ex- 
ercise ownership  and  control,  as  opposed  to  those  for  the  un- 
derwriter's benefit,  or  as  opposed  to  the  underwriter"*  interest 
in  the  salvage,  for  not  every  act  of  ownership  by  the  assured 
will  operate  as  a  relinquishment,  waiver,  or  revoeation  of  the 
abandonment.121     Although  a  protest  of  the  master  contain- 

110  Chesapeake  Tns.  Co.  v.  Stark.  0  Cranch  (C.  C.\  268,  per  Mar- 
Shall,  C.  .T.  And  see  TTurtin  v.  Phoenix  Ins.  Co.,  1  Wash.  (C.  C.) 
400,  per  Washington,  J. 

"«  M'Lellan  v.  Marino  F.  &  M.  Tns.  Co..  12  Mass.  240.  See,  gener- 
ally, sees.  29S0-S3.  3018.   heroin. 

m  McConoehie  v.  Sun  Mut.  Ins.  Co.,  20  N.  Y.  477;  reversing  3  Bosw. 
(N.  Y.)  99.     See  sees.  2973,  2976,  herein. 

113  Cnrrie  v.  Bombay  M.  I.  Co.  L.  R.  3  P.  C.  78. 

119  Parrneter  v.  Johnson,  1  Camp.  542,  per  Lord  Ellenborough. 

120  Louisville  Underwriters  v.  Pence.  93  Ky.  0t;;  io  S.  W.  Rep.  10. 

111  Columbian  Ins.  Co.  v.  Ashby,  4  Pet  (U.  S.)  139. 
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ing  an  express  offer  to  abandon  would  not  be  sufficient  in  it- 
self, yet  it  may  constitute  a  sufficient  abandonment  when  for- 
warded to  assurer  by  the  assured,  who  had  previously  received 
it  from  the  master,  especially  when  following  a  statement  and 
proof  of  loss.122 

§  2979.    How  far  Abandonment  Transfers  Title. — By  an 

abandonment  rightfully  made  the  assured  cedes,  abandons,  or 
relinquishes  to  the  underwriter  all  his  rights,  title,  claims,  and 
interest  in  the  subject  insured  to  the  extent  that  said  interest 
is  covered  by  the  policy  or  contract,  together  with  the  liabil- 
ities arising  out  of  said  ownership,  subject,  however,  in  this 
last  case  to  certain  exceptions.  It  is  a  surrender  of  assured's 
rights  in  the  property.  It  includes  not  only  the  intention  to 
abandon,  but  the  actual  relinquishment  of  the  right  of  prop- 
erty, for  both  the  intention  and  the  relinquishment  must  con- 
cur. The  transfer  is  the  essence  of  the  abandonment,  for  by 
it  the  insurer  is  enabled  to  appropriate  the  property,  and  make 
it  his  for  the  purposes  and  to  the  extent  contemplated  by  the 
insurance  contract,  and  he  stands  by  force  of  such  abandon- 
ment, actual  transfer,  and  relinquishment  of  assured's  rights 
in  the  assured's  place  and  stead,  being  subrogated  to  his  rights 
The  spes  recuperandi  passes  by  the  abandonment  to  the  as- 
surer. He  becomes  entitled  to  the  salvage  to  the  extent  above 
stated,  and  he  may  prosecute  claims  arising  out  of  the  owner- 
ship.123    The  abandonment  of  the  ship  as  for  a  total  loss 

152  Patapsco  Ins.  Co.  v.  Southpate,  5  Pet.  (TJ.  S.)  604.  In  this  case 
the  protest  was  made  before  a  consul,  and  read:  "I,  the  said  consul, 
at  the  request  of  the  said  master,  Joseph  Seward,  do  hereby  inti- 
mate, declare,  and  make  known  to  the  underwriters  of  the  said 
schooner  Francis  and  to  the  underwriters  upon  her  cargo  that  the 
said  master,  for  himself  and  in  behalf  of  the  owners  of  said  schooner 
and  cargo,  doth  abandon,  cede,  and  leave  to  them,  the  said  under- 
writers, and  to  each  and  every  of  them,  all  his.  the  said  master's, 
and  theirs,  the  said  owners',  ripht.  title,  interest,  profit,  property, 
claim,  demand,  and  produce  of  and  in  said  schooner  Francis,  and 
her  cargo,  and  to  the  tackle,  apparel,  furniture  of  said  schooner,  and 
that  the  aforesaid  master  doth  claim  on  behalf  of  aforesaid  reim- 
bursement for  the  same  as  a  total  loss." 

1M  Graham  v.  Ledda,  17  La.  Ann.  4.":  Badger  v.  Ocean  Ins.  Co., 
23  Pick.  (Mass.)  347;  Walker  v.  United  States  Ins.  Co.,  11  Serg.  & 
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transfers  to  the  abandonees  all  the  rights  and  interest  of 
sured,  and  upon  acceptance  by  insurer  he  becomes  entitled  to 
all  the  rights,  benefits,  and  advantages  directly  or  incident- 
ally accruing  from  the  vessel  subsequent  to  the  disaster  which 
is  the  cause  of  abandonment.  But  the  assured  does  not,  how- 
ever, stand  by  virtue  of  the  abandonment  in  any  better  situ- 
ation than  assured;  he  merely  succeeds  to  his  rights,  and  for 
the  same  reasons  that  entitled  him  to  the  ship's  earnings  the 
assurer  becomes  liable  as  owner  for  repairs  to  the  ship  and  ex- 
penses.124    So  where  the  abandonment  is  unexceptionable  the 

K.  (Pa.)  61;  The  Henry  Ewbank,  1  Sum.  (C.  C.)  400;  Louisville  Un- 
derwriters v.  Pence,  93  Ky.  96;  19  S.  W.  10,  per  Holt,  C.  J.;  Smith  v. 
Manufacturers'  Ins.  Co.,  7  Met.  (Mass.)  448;  Hosack  v.  Rogers,  6 
Paige  (N.  Y.),  415;  Gracie  v.  New  York  Ins.  Co.,  8  Johns. 
(N.  Y.)  183;  Rogers  v.  Hosack,  18  Wend.  (N.  Y.)  319; 
Yeates  v.  White,  4  Bing.  N.  C.  272;  The  Rising  Sun,  1 
Ware  (U.  S.  D.  C),  384;  Hammond  v.  Essex  F.  &  M.  Ins.  Co., 
4  Mason  (C.  C),  196;  Godsal  v.  Boldero,  9  East,  72;  Potter  v.  Prov- 
idence-Washington Ins.  Co.,  4  Mason  (C.  C),  298;  Burnard  v.  Rodo- 
canachi,  7  App.  Cas.  342:  North  of  England  Iron  S.  S.  Co.  v.  Arm- 
strong, L.  R.  Q.  B.  244,  noted  herein  by  Lord  Blackburn.  Emerigon 
says:  "In  matters  of  insurance  we  call  abandonment  (dedais, 
delaissoment  or  abandon)  the  act  by  which  assured  quits  and 
abandons  to  the  insurers  the  rights,  titles,  claims,  and 
actions  of  ownership,  which  he  has  in  the  thing  insured";  and  in 
another  place  he  adds:     "By  abandonment  the  assured  subrogates 

the  insurers  in   his  place  and   stead The  abandonment   is 

equivalent  to  a  transfer This  transfer  of  property  Is  of  the 

essence  of  the  abandonment":  Emerigon  on  Insurance,  Meredith's 
ed.  1850,  c.  xvii,  p.  665.  c.  xvii,  sec.  6,  p.  6S4;  McBride  v.  Marine  Ins. 
Co.,  7  Johns.  (N.  Y.)  431.  But  see  Jumel  v.  Marine  Ins.  Co.,  7  Johns. 
(N.  Y.)  412.  A  notice  of  abandonment  and  abandonment  really  dif- 
fers in  England,  because  at  the  time  of  the  action  brought  the  no- 
tice may  not  have  operated  as  an  actual  abandonment  Irretrievably 
transferring  the  property.  See  sec.  2945,  herein,  and  cases  cited. 
"An  abandonment  is  equivalent  to  a  transfer  by  the  insured  of  his 
interest  to  insurer  with  all  the  chances  of  recovery  and  indemnity": 
Deering's  Annot.  Civ.   Code  Cal..   sec.  2724. 

124  See  Schefflin  v.  New  York  Ins.  Co.,  9  Johns  (N.  Y.,  21.  per  Kent, 
C.  J.;  Kennedy  v.  Baltimore  Ins.  Co.,  3  Har.  &  J.  (Md.)  167,  per  the 
court;  Mutual  Safety  Ins.  Co.  v.  Cargo  Brig  George,  Olcott  Adm.  89, 
per  Belts.  J.:  Coolidge  v.  Gloucester  M.  Ins.  Co.,  15  Mass.  341;  Rock- 
ingham Mut.  Ins.  Co.  v.  Bosher,  39  Me.  253.  See  sees.  2917,  291S, 
herein. 
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property  vests  immediately  in  the  underwriters,  and  an  infor- 
mality in  a  deed  of  cession  of  the  property  is  unimportant.125 
So  the  proceeds  of  a  wreck  inure  to  the  benefit  of  the  parties 
hearing  the  loss,126  and  the  abandonees  are  entitled  to  com- 
pensation for  the  loss  by  way  of  recovery  for  damages;127  and 
it  is  held  that  the  abandonment  of  a  wreck  transfers  title  to 
the  underwriters.128  So  far  as  the  policy  covers  goods  under 
the  abandonment,  the  underwriter  is  entitled  to  be  substituted 
as  to  rights  of  action  against  the  owners  on  affreightment  or 
against  the  shippers  on  bills  of  lading.129  But  the  under- 
writers cannot  claim  for  salvage  property  in  the  admiralty  un- 
less the  property  has  been  abandoned  to  and  accepted  by 
them.130  So  they  are  strangers  to  an  action  by  a  libel  in  rem 
on  a  bottomry  bond  where  they  have  failed  to  accept  an  aban- 
donment.131 If  abandonment  is  made  of  a  vessel  and  the  car- 
go subsequently  delivered,  cash  advanced  to  the  master  under 
a  clause  of  the  charter-party  providing  that  "sufficient  cash  for 
the  ship's  ordinary  disbursements  at  port  of  loading  should  be 
advanced  the  master,  charterers,  or  their  agents,"  does  not  pass 
by  said  abandonment  to  the  insurers,  it  standing  in  the  place  of 
prepaid  freight,  the  underwriters  being  entitled  on  abandon- 
ment only  to  freight  subsequently  earned.132  In  a  New  York 
case  the  French  government  seized  and  condemned  the  cargo, 
and  an  abandonment  and  payment  of  a  total  loss  was  refused. 
Under  a  compromise  the  underwriters  paid  one-third  the 
amount  insured,  but  there  was  no  cession  to  them  of  any  inter- 
est in  the  property  or  spes  recuperandi,  nor  was  any  demand 
made  therefor  by  the  underwriters,  and  it  was  decided  that 
they  were  not  entitled  to  any  part  of  the  sum  awarded  by  the 

125  Chesapeake  Ins.  Co.  v.  Stark,  6  Cranch  (U.  S.),  268. 

128  Cincinnati  Tns.  Co.  v.  Duffiold.  f>  Ohio  St.  200;  67  Am.  Dec.  330. 

127  Yeates  v.  Whyte,  4  Bing.  N.  C.  272. 

128  Evans  v.   Ingersol,  15  Ohio  St.  202. 

m  Mellon  v.  Bucks.  5  Mart.  (La.)  371;  Columbian  Ins.  Co.  v.  Ash- 
ley, 4  Tet.  (U.  S.)  130,  per  Thompson,  J. 

180  The  Henry  Ewbank,  1  Sum.  (C.  C.)  400;  The  Boston,  1  Sum.  (C. 
C.)  328. 

181  Ship  Packet,  3  Mason  (C.   C),  255. 

183  The  Bed  Sea  (1806),  C.  A.  P.  20;  12  Times  Law  Rep.  40. 
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French  indemnity  act  for  the  seizure  of  the  cargo.133     But  in 
a  Massachusetts  case  the  insured  goods  were  seized  by  the  Mex- 
ican government,  an  abandonment  was  made  and  accepted, 
and  the  amount  insured  paid.    In  1842  an  award  was  made  in 
favor  of  assured  by  commissioners  appointed  in  1839  to  carry 
into  effect  a  convention  entered  into    between    the    United 
States  and  Mexico.    In  1848  this  claim  with  others  was  agreed 
by  treaty  to  be  paid,  and  the  commissions  on  claims  against 
Mexico,  in  1850,  allowed,  the  amount  awarded  to  an  assignee 
of  assured,  and  the  amount  was  awarded  him  in  1851.     Xo 
claim  was  made  by  the  underwriters  before  either  commission, 
the  first  notice  of  any  interest  being  claimed  by  them  being 
made  to  the  assignee  after  said  award.     It  was  held  that  the 
abandonment  to  the  underwriters  and  their  acceptance  there- 
of passed  to  them  the  property  in  the  goods  abandoned,  with 
all  the  rights  of  the  assured  to  compensation  for  the  seizure 
by  the  Mexican  government,  but    that    by   reason    of    their 
laches  in  asserting  their  rights  they  could  not  maintain  an  ac- 
tion against  the  assignee  as  for  money  had  and  received  to  their 
use.134    And  in  such  cases  of  indemnity  paid  by  a  foreign  gov- 
ernment the  amount  is  received  by  assured  as  trustee  for  the 
underwriters  in  proportion  to  the  amount  paid  by  them,  and 
they  are  to  said  extent  entitled  proportionately  to  the  indem- 
nity.     Where    the    insured    upon    goods  which  were  stolen 
abandoned  and  the  assurer  refused    to  accept,  and  suit  was 
brought  upon  the  policy,  pending  which  the  insured  settled 
with  the  shipowner  and  surrendered  the  bill  of  lading,  and  the 
suit  was  continued  to  judgment  for  the  benefit  of  the  owners, 
the  insurer  not  interposing  the  settlement  in  defense,  it  was 
held  that  the  insurer  was  entitled  to  be  credited  the  amount 
for  which  the  shipowner  would  have  been  liable,  and  the 
costs  of  his  bill  to  enforce  his  equity.135 

m  New  York  Ins.  Co.  v.  Roulet.  24  Wend.  (N.  Y.)  505.  See  Brooks 
v.  M'Powell.  1  F.  &  C.  340,  per  Lord  Rlnekburn. 

1=4  Meronntile  M.  Ins.  Co.  v.  Corcoran.  1  Gray  (Mass.),  75.  See 
Gracie  v.  New  York  Ins.  Co.,  8  Johns.  (X.  Y.)  183:  Randal  v.  Coekran, 
1  Ves.  93. 

134  Atlantic  Ins.  Co.  v.  Storrow,  1  Edw.  (N.  Y.)  G21;  affirmed,  5 
Taige  (N.   Y.),  2S5. 
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§  2J)80.  Liens,  Encumbrances,  Contracts  with  Third 
Persons — Charges,  Expenses,  and  Liabilities  Arising-  from 
Abandonment. — A  distinction  exists  between  those  liens 
and  encumbrances,  charges,  and  expenses  which  are  a  neces- 
sary consequence  of  the  perils  insured  against,  or  which  arise 
from  contracts  with  third  parties  for  insurer's  benefit,  and 
those  which  do  not  arise  from  such  perils,  but  are  independent 
thereof,  or  which  arise  from  contracts  with  third  parties  not 
binding  upon  assurer.  In  the  former  case  the  insurers  are 
chargeable  upon  abandonment  with  such  liens  and  encum- 
brances, as  well  also  as  with  those  burdens  created  by  acts  of 
labor  and  services  of  persons  whereby  expenses  and  charges 
are  necessarily  incurred  for  their  benefit,  and  for  whose  con- 
duct they  are  responsible,  and  in  certain  cases  they  are  held 
responsible  for  contracts  with  third  parties  for  their  benefit; 
while  in  the  latter  case,  when  the  right  of  abandonment  is 
held  to  exist,  the  deficiency  in  the  salvage  should  not  be  at  in- 
surer's charge,  but  should  be  at  the  charge  of  insured  in  the 
adjustment.136  Under  the  California  code,  the  insurer  is  lia- 
ble for  damages,  expenses  of  discharging,  storage,  reshipment, 
extra  freightage,  and  all  other  expenses  incurred  in  saving 
cargo  reshipped,  or  transhipped,  where  the  vessel  is  prevented 
at  an  intermediate  port  from  completing  the  voyage.137  Where 
after  abandonment  the  master  raised  money  by  bottomry  for 
the  repurchase  of  the  vessel  captured  and  condemned,  which 
the  assurers  refused  to  accept,  they  were  held  not  liable  for 
the  marine  interest  secured  to  be  paid  by  the  bottomry  bond, 
nor  for  any  charges  unless  consequent  to  the  purchase.138    Tf 

"•  Poo  Tho  Rising  Sun,  Ware  (TJ.  S.  D.  C.).  3S4:  Could  v.  Citizens' 
Tns.  Co..  13  Mo.  524:  Barclay  v.  Stirling,  5  Maule  &  S.  6:  Potter  v. 
Providence-Washington  Tns.  Co.,  4  Mass.  299:  Davidson  v.  Case,  5 
Maule  &  S.  70:  TTammond  v.  Essex  F.  &  M.  Ins.  Co..  4  Mass.  196: 
Shnrp  v.  Gladstone.  7  East.  24. 

'"  TVorlnc's  Annot.  Civ.  Code  Cal.,  see.  270.9.  Sop  Hubbell  v. 
Great  Western  Tns.  Co.,  74  N.  Y.  255,  per  Rapallo.  J.:  Podcrp  v.  Ma- 
rino Tns.  Co.,  17  Mass.  471:  McLoon  v.  Camming,  7?,  Pa.  St.  98;  Mum- 
ford  v.  Commercial  Tns.  Co..  5  Johns.  <N.  Y.)  262:  2  Arnould  on  Ma- 
rino Insurance.  Perkins'  cd.  1850,  967.  *963:  2  Arnould  on  Marine 
Insurance,  Maclachlan's  ed.  1887,  950,  1020,  1076;  Kldston  v.  Empire 
Ins.  Co.,  L.  R.  2  P.  P.  357;  L.  R.  1  Cora.  P.  535.  cited  in  last  edition. 

188  Jumel  v.  Marine  Ins.  Co.,  7  Johns.  (N.  Y.)  412. 
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assurer  has  been  deprived  of  his  salvage  or  property  by  en- 
cumbrances or  liens  for  which  he  is  not  answerable,  it  is  in- 
cumbent upon  assured  to  put  him  in  the  same  position  as  if  no 
such  lien  had  existed,  which  may  be  done  by  deducting  the 
value  at  the  time  of  the  abandonment  from  the  amount  of  the 
insurance,  or  charging  assured  with  deficiency  of  salvage. 
This  was  so  held  in  a  case  where  the  vessel,  which  had  been 
abandoned,  was  seized  for  the  amount  of  a  bottomry  lien  to 
which  she  was  subject  at  the  time  of  her  purchase  by  assured, 
though  he  had  no  knowledge  of  its  existence.139  A  right  of 
action  against  a  third  party  and  the  subrogation  of  assurer 
thereto  may,  it  is  held,  be  defeated  by  an  agreement  made 
with  third  parties  without  fraud  and  consummated  before  in- 
surance is  effected,  whereby  the  benefit  of  insurance  is  to  ac- 
crue to  such  third  parties  should  the  property  be  destroyed, 
even  though  insurers  have  no  notice  thereof  until  after  loss. 
In  other  words,  that  the  rights  of  assured  pass  subject  to  equi- 
ties and  agreements  between  assured  and  third  parties.  In 
this  case,  however,  payment  was  voluntarily  made  by  insurers 
of  the  loss,  although  the  question  of  concealment  might  have 
excused  paying  such  loss.140  But  where  parts  of  the  wreck 
are  saved  by  third  parties  under  a  contract  with  the  master, 
the  underwriters  have  been  held  liable  therefor,  although 
they  had  refused  to  accept  the  abandonment  but  had  subse- 
quently compromised.141  So  an  injury  may  be  done  exclu- 
sively to  the  freight,  and  the  insurer  may  be  liable,  in  the  ab- 
sence of  any  commercial  usage  to  the  contrary,  for  the  ex- 
pense necessary  for  the  purpose  of  earning  freight,  where  such 
expense  is  the  immediate  consequence  of  a  disaster  caused  by 
a  peril  insured  against;  as  in  case  of  an  insurance  on  freight 
valued,  and  the  vessel  becoming  stranded  the  cargo  was  neces- 
sarily landed,  and  was  forwarded  by  rail  at  the  ship's  cost, 
and  insured  received  freight  according  to  the  bill  of  lading.142 

»•  Williams  v.  Smith.  2  Caines  (N.  Y.),  13.  per  Thompson,  J. 
'«  Mercantile  Mut.  Ins.  Co.  v.  Calebs,  20  N.  Y.  173.     See  c.  lxxlv, 
herein. 

M  Could  v.  Citizens'  Ins.  Co..  13  Mo.  524. 

"»  Lee  v.  Southern  Ins.  Co.,  39  L.  J.  C.  P.  21S;  5  L.  R.  C.  P.  397. 
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So  also  where  in  consequence  of  an  embargo  an  expense  was 
incurred  for  seamen's  wages,  provisions,  and  extra  pilotage, 
and  freight  was  received  according  to  the  original  stipulation 
between  shipper  and  shipowner,  the  insurers  for  freight  were 
held  liable  therefor.143  This  rule  does  not,  however,  permit 
the  assured  to  incur  unnecessary  expense,  and  where  the  cargo 
might  have  beon  retained  and  freight  earned  at  a  less  expense, 
only  such  latter  sum  can  be  recovered.144  Sometimes  the  ex- 
pense incurred  in  laboring  for  and  saving  the  property  may 
exceed  the  salvage  value,  and  may  render  the  assurers  liable 
therefor  as  abandonees.145  But  the  assurer  under  a  policy  on 
freight,  where  the  vessel  is  lost  before  the  termination  of  the 
voyage  and  freight  earned,  must  pay  the  gross  freight  or  the 
gross  amount  of  a  total  loss,  and  cannot  deduct  the  expenses 
of  wages  and  provisions  which  would  have  been  incurred  had 
the  ship  reached  her  destination.146  But  damage  allowed  in 
case  of  capture,  condemnation,  sale  and  restoration  of  pro- 
ceeds may  be  considered  as  salvage  on  freight.147 

§  2981.      Freight  Valued — Accounting-  for  Freight  as 
Salvage — Goods  of  Assured  and  Other  Shippers  on  Board. 

If  the  insurance  be  on  freight  valued,  and  the  goods  of  assured 
and  also  of  other  shippers  are  on  board,  and  assured  abandons, 
the  valuation  forms  the  basis  of  accounting  so  far  as  goods  of 
assured  which  arrive  are  concerned,  but  as  to  so  much  of  the 
cargo  as  belongs  to  the  other  shippers,  salvage  should  be  ac- 
counted for  only  as  to  the  freight  actually  received  for  deliv- 
ery of  their  goods.  The  assured  is  not  bound  to  make  good  to 
insurer  the  whole  amount  at  which  the  freight  is  valued.148 

§  2082.      Ahandonmcnt  where  Assurcd's  Possession  has 
never  heen  Parted  with — Salvors  as  Agents  of  Assured. — 

148  .Tones  v.  Insurance  Co.  of  North  America.  4  Da  11.  (U.  S.)  247. 

"*  Lee  v.  Southern  Ins.  Co.,  3P  L.  J.  Com.  P.  218;  5  L.  R.  Com.  P. 
397. 

"■  Examine  Rrartlie  v.  Maryland  Ins.  Co..  12  Pet.  (U.  S.)  378. 

14«  Stevens  v.  Columbian  Ins.  Co.,  3  Caines  (N.  Y.),  43;  2  Am.  Dec. 
247. 

ltT  Goggeshall  v.  Read.  5  Pick.  (Mass.1  4r.4. 

148  Dumas  v.  United  States  Ins.  Co.,  12  Serg.  &  R.  (Pa.)  437. 
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English  jurisprudence  presents  a  case  where,  at  the  moment 
of  desertion  by  the  crew  of  a  leaking  vessel,  to  save  their  lives, 
she  was  boarded  by  a  number  of  the  crew  of  a  ship  which  had 
come  to  her  assistance,  and  was  taken  in  tow,  eventually 
brought  into  port,  and  sold  for  salvage,  which  amounted  to 
less  than  the  sum  realized  by  the  sale.  The  owners  knew  of 
the  sale,  but  interposed  no  objections,  they  having  abandoned 
at  once  upon  receiving  information  of  the  facts.  It  was  held 
that  those  of  the  crew  of  the  assisting  vessel  who  had  thus 
saved  the  ship  were  the  owners'  agents,  and  therefore  assured's 
possession  and  control  of  the  vessel  had  never  been  parted 
with,  and  this  as  well  as  the  fact  that  the  restoration  of  the 
ship  after  notice  of  abandonment  and  under  circumstances  en- 
titling assured  to  possession,  had  they  so  chosen,  prevented  a 
recovery  as  for  a  constructive  total  loss.149  Mr.  Arnould  de- 
duces from  this  case,  or  at  least  cites  this  case,  in  support  of 
the  rule  that  in  capture,  seizure,  or  desertion,  or  other  priva- 
tion of  property  or  possession  a  prima  facie150  right  to  aban- 
don, whether  forcible  or  not,  is  dependent  upon  the  fact  that 
there  is  at  some  period  of  the  risk  complete  and  actual  priva- 
tion of  the  owner's  possession  or  control  over  the  ship,  and  if 
he  has  never  for  a  moment  been  deprived  thereof,  he  cannot 
abandon.151  While  there  are  no  objections  to  this  rule  on  gen- 
eral principles,152  it  is  pertinent  with  the  case  relied  on  to  call 
attention  to  another  English  decision,  wherein  the  vessel,  be- 
ing leaky  and  in  great  peril,  was  taken  in  tow  by  another  ves- 
sel, which  had  been  signaled,  and  was  brought  into  port.  A 
claim  was  made  to  recover  the  salvage  expenses  in  addition  to 
the  amount  named  in  the  policy,  by  virtue  of  the  "sue  and  la- 
bor" clause,  and  the  owners  of  the  vessel  taking  possession  of 
the  imperiled  ship  and  towing  her  were  held  to  have  perform- 
ed the  labor,  not  as  agents  of  assured's  but  as  salvors  acting 

lw  Thorneler  v.  Hebson.  2  Barn.  &  Aid.  513.  See  Dlxen  v.  Read,  5 
Barn.  &  Aid.  597. 

iw  $ee  seos    2898.  2945.  3013.  herein. 

151  See  2  Arnonld  on  Marine  Insurance.  Perkins'  ed.  1850,  1079. 
1081.  *1075.  *1077.  see.  381:  2  Arnonld  on  Marine  Insurance.  Maclach- 
lan's  ed.  1887.  1038.  1039. 

m  See  Cazelet  v.  St.  Barbe,  1  Term  Kep.  1S7,  per  Buller,  J. 
Joyce,  Vol.  IV.— 185. 
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under  the  maritime  law.153  Tlie  case  first  noted  would  sup- 
port the  rule  applicable  here,  that  if  at  the  time  the  abandon- 
ment is  made  the  vessel  has  been  restored  to  assured,  and  the 
salvage  expenses  and  those  for  repairs  do  not  constitute  a  total 
loss,  the  abandonment  is  not  justified,154  and  although  salvors 
may  take  possession  in  such  case,  and  it  be  a  constructive  total 
loss,  yet  it  is  declared  that  it  becomes  an  actual  total  loss  by 
a  subsequent  justifiable  sale.155 

§  2983.  Abandonment — English  Registry  Acts — Vest- 
ing of  Title  to  Ship. — In  England  the  title  to  the  ship 
does  not  vest  except  in  a  certain  way  by  the  abandonment,  but 
the  owners  become  trustees  for  the  underwriters.156 

§  2984.  Sails,  etc.,  Saved  not  a  Fund  in  Assured's 
Hands  to  Defray  Expenses  of  Getting  off  Stranded  Ves- 
sel.—  It  is  held  in  a  Connecticut  case  that  the  sails, 
rigging,  anchors,  etc.,  saved  from  a  vessel  thrown  upon  the 
rocks  and  abandoned  are  not  a  fund  in  the  hands  of  the  in- 
sured to  defray  the  expense  of  getting  her  off.157 

§  2985.  Acceptance  Binds  both  Parties. — A  valid  aban- 
donment made  and  accepted  binds  both  parties,1 5S  and  once 
properly  made  by  those  authorized  and  on  sufficient  grounds 
and  accepted  it  is  irrevocable,  unless  with  the  consent  of  the 

***  Aitchison  v.  Lohre,  4  App.  Cas.  755;  3  Q.  B.  D.  553.  See,  also, 
TJzielli  v.  Boston  M.  Ins.  Co.,  15  Q.  B.  D.  11.     See  see.  2987,  herein. 

154  Thorneley  v.  Hebson,  2  Barn.  &  Aid.  513.  See  Holdworth  v. 
"Wise,  7  Barn.  &  C.  794;  1  M.  &  R.  673. 

"5  See  Robertson  v.  Carrutbers,  2  Stark.  571;  Cossman  v.  West.  57 
L.  J.  P.  C.  17;  13  App.  Cas.  1G0;  Carr  v.  Security  Ins.  Co.,  109  N.  Y. 
504.  But  see  Monroe  v.  British  etc.  Ins.  Co.,  3  U.  S.  C.  C.  A.  2S0;  52 
Fed.  Rep.  777;  5  U,  S.  App.  179,  per  Putnam,  C.  J.  See  sec.  2995, 
herein. 

166  So  stated  in  Maclachlan's  edition,  1887,  of  2  Arnould  on  Marine 
Insurance,  954,  973,  n.,  citing  Scottish  M.  Ins.  Co.  v.  Turner.  1  Macq. 
II.  L.  Rep.  342,  n.,  per  Lord  Truro;  Merchant  Shipping  Act,  Amend. 
Act,  18G2;  25  &  20  Vict.  63,  sec.  3. 

157  King  v.  Hartford  Ins.  Co.,  1  Conn.  333. 

"•  Child  v.  Sun  Mut.  Ins.  Co.,  2  Sand.  (N.  Y.)  76. 
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insurer  or  agreement  of  the  parties,  or  the  abandonment  is 
made  through  error,  or  there  is  some  mistake  of  fact  upon 
which  the  acceptance  depends;  and  it  cannot  be  defeated  by 
subsequent  events.  In  this  the  authorities  in  England  and 
this  country  substantially  agree,159  and  the  acceptance  is  con- 
clusive upon  both  parties  under  the  California  code,  and  once 
made  and  accepted  it  is  irrevocable.160 

§  2986.  Acceptance  under  Circumstances  of  Doubt 
as  to  Right  to  Abandon. — The  acceptance  of  an  abandonment 
under  circumstances  even  of  doubt  as  to  the  positive  right  to 
abandon  renders  the  insurer  liable  as  for  a  total  loss.161 

§  2987.  Implied  Acceptance — Taking  Possession  of 
Vessel. — The  acts  and  conduct  of  the  underwriter  may  be 
of  such  a  character  as  to  amount  to  a  substantial  recognition 
and  acceptance  of  the  abandonment,  or,  in  other  words,  con- 
stitute an  implied  acceptance  and  make  the  underwriter  liable 
for  a  constructive  total  loss,  even  where  there  is  no  right  to 
abandon  at  the  time  of  the  offer,  or  no  intention  to  accept,  or 
there  is  even  an  express  refusal  to  accept,  for  if  the 
acts  of  the  underwriter  amount  to  an  acceptance,  their 
intent  is  immaterial.  This  rule  is  illustrated  by  those  cases 
where  the  underwriters,  or  their  authorized  agents,  have  dealt 
with  the  property  since  the  disaster  as  their  own;  or  where 
their  acts  justify  the  conclusion  that  the  rights  exercised  by 
them  must  have  been  exercised  only  under  an  abandonment; 
or  where  they  have  taken  and  retained  possession  of  the  ves- 

159  King  v.  Middletown  Ins.  Co.,  1  Conn.  184.  per  Reeve.  C.  J.;  Peele 
v.  Merchants'  Ins.  Co.,  3  Mason  (C.  C).  27;  Smith  v.  Robertson.  2 
Dow  P.  C.  474;  Cologan  v.  London  Assur.  Co..  5  Maule  &  S.  447:  2 
Arnonld  on  Marine  Insurance,  Perkins'  ed.  1S~>0,  1184,*1172;  2  Ar- 
nonld  on  Marine  Insurance.  Maclachlan's  ed.  1SS7,  908,  970;  2  Mar- 
shall on  Insurance,  ed.  1810,  613  a;  2  Phillips  on  Insurance,  3d  ed., 
392,  sec.  109S:  Emerlgon  on  Insurance,  Meredith's  ed.  1850,  c.  xvii, 
sec.  6.  pp.  6S4,  080.  That  rule  as  to  abandonment  differs  in  England 
from  that  here,  see  sees.  2945,  2940.  herein,  and  cases. 

i«»  Peering' s  Annot.  Civ.  Code  Cal..  sec.  2728. 

m  Cincinnati  Ins.  Co.  v.  Bakewell,  4  B.  Mon.  (Ky.)  541- 
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sel  an  unreasonable  time  and  made  repairs,  even  though  the 
policy  provides  that  acts  of  insurer  in  recovering,  saving,  and 
preserving  the  property  shall  not  constitute  an  acceptance.102 
Thus,  the  insurer's  failure  fully  to  repair  and  re-equip  an  in- 
jured vessel  in  good  faith  and  with  reasonable  diligence,  after 
taking  possession  of  her  for  that  purpose,  refusing  an  abandon- 
ment, or  their  refusal  or  unreasonable  neglect  to  make  good,  de- 
fects in  the  repairs  or  equipment  which  are  pointed  out  by  the 
owner  on  their  tendering  the  vessel  to  him,  renders  the  ten- 
der ineffectual,  and  the  abandonment  is  to  be  deemed  accept- 
ed.163 So  where  a  ship,  which  had  been  voluntarily  stranded 
and  abandoned  to  the  underwriters,  was  raised  by  them  and 
tendered  back  to  the  owner  without  being  repaired,  and  with- 
out an  offer  to  pay  the  expense  of  the  repairs  rendered  neces- 
sary by  the  stranding,  the  underwriter  being  bound  to  make 
repairs  or  to  pay  the  expense  of  repairing,  it  was  held  that  the 
owner  was  under  no  obligation  to  receive  her,  and  that  the 
underwriters  must  be  deemed,  as  a  matter  of  law,  to  have  ac- 
cepted the  abandonment  notwithstanding  the  "sue  and  labor" 
clause  in  the  policy.164     So  that  the  preceding  case  is  of  im- 

1W  Oopelin  v.  Insurance  Co.,  9  Wall.  (U.  S.)  461;  46  Mo.  211;  "Rey- 
nolds v.  Ocean  Tns.  Co.,  22  Pick.  (Mass.),  191:  Hudson  v.  Harrison.  3 
Brod.  &  B.  97;  6  Moore,  288;  Provincial  Ins.  Co.  v.  Ledue,  L.  R.  6  P. 
C.  234;  Maryland  &  Phoenix  Ins.  Co.  v.  Bathurst.  5  Cill  &  J.  (Md.) 
235:  Young:  v.  Union  Ins.  Co.,  24  Fed.  Rep.  279;  Gloucester  Ins.  Co. 
v.  Younger,  2  Curt.  (C.  C.)  322;  1  Supr.  Ct.  236;  Wood  v.  Lincoln  etc. 
Ins.  Co.,  6  Mass.  479;  Norton  v.  Lexington  Ins.  Co.,  16  111.  235;  Oris- 
wold  v.  New  York  Ins.  Co.,  1  Johns.  (N.  Y.)  295;  3  Johns.  (N.  Y.)  321; 
Badger  v.  Ocean  Ins.  Co.  23  Pick.  (Mass.)  347,  355;  Peele  v.  Mer- 
chants' Ins.  Co.,  3  Mason  (C.  C).  27. 

lea  Reynolds  v. Ocean  Ins.  Co.,  22  Pick.  (Mass.)  191;  33  Am.  Dec.  727. 
In  this  case  the  policy  provided:  "The  acts  of  the  assured  or  assur- 
ers recovering,  saving,  and  preserving  the  property  insured  in  case  of 
disaster  shall  not  be  considered  a  waiver  of  acceptance  or  abandon- 
ment." 

164  It  was  attempted  in  behalf  of  the  insurers  in  this  case  to  dis- 
tinguish it  from  other  cases  of  similar  character,  on  the  ground  that 
the  evidence  showed  that  there  was  no  Intention  to  repair,  but  the 
claim  was  not  sustained.  This  very  point  was  noted  in  a  Massa- 
chusetts case,  where  it  was  said  that  the  act  of  taking  possession  is 
qualified  by  the  intent  with  which  it  is  done,  and  that  under  the 
clause  that  provides  that  the  "acts  of  the  assured  or  assurers  in  re- 
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portance  in  tins  respect,  that  it  was  held  substantially  that  the 
vessel  was  taken  possession  of  in  case  of  a  voluntary  stranding, 
under  an  obligation  to  indemnify  the  owner  for  the  entire  loss, 
and  that  it  appeared  that  the  insurers  were  bound  to  repair  or 
pay  the  expense  of  repairing.105  The  retaining  possession  an 
unreasonable  time  may  amount  to  a  constructive  acceptance, 
even  though  possession  is  taken  with  the  avowed  purpose  of  re- 
pairing the  vessel.166  So  taking  possession  under  the  abandon- 
ment and  making  repairs  without  notice  of  that  purpose  has 
been  held  an  acceptance.167  But  outside  of  some  stipulation 
or  usage  the  general  rule  seems  to  be  that  underwriters  have 
no  right  to  take  possession  of  a  ship,  either  to  remove  her  or 
to  repair  her,  when  she  is  abandoned  without  consent  of  the 
owners.  If  they  do  so  it  amounts  in  law  to  an  acceptance  of 
the  abandonment.168  If  a  marine  insurer  attempts  to  recover 
the  insured  property,  and  subsequently  abandons  the  attempt, 
acting  upon  the  belief  that  he  is  not  liable  upon  the  policy,  the 
insured  is  not  liable  for  any  part  of  the  expense  incurred  in 
the  preparation  for  the  recovery.169  Taking  possession  un- 
der the  "sue  and  labor"  clause  for  the  purpose  of  saving  and 
making  necossnry  repairs  does  not  entitle  insurer  to  deal  with 
the  property  as  his  own  to  the  extent  of  neglecting  to  make 

covering.  saving,  and  preserving  the  property  Insured  in  case  of  dis- 
aster shall  not  be  considered  a  waiver  or  an  acceptance  of  aban- 
donment." if  the  taking  possession  of  property  was  with  intent  to 
repair  and  restore  the  vessel,  then  it  should  be  done  with  diligence 
and  dispatch,  but  if  done  solely  with  a  view  to  save  the  property,  the 
underwriters  were  at  liberty  to  do  such  acts  or  not.  and  to  do  them  in 
their  own  time:  Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.  (Mass.)  191,  per 
Shaw.  C.  J. 

165  Northwestern  Transp.  Co.  v.  Continental  Ins.  Co.  24  Fed.  Rep. 
171. 

""  Commonwealth  Ins.  Co.  v.  Chase.  20  Pick.  (Mass.)  142;  Reyuolds 
v.  Ocean  Ins.  Co.,  22  Pick.  (Mass.)  191. 

w  Cincinnati  Ins.  Co.  v.  Bakewell.  4  B.  Mon.  (Ky.)  541. 

1,8  Peele  v.  Merchants'  Ins.  Co..  3  Mason  (C.  C.)  27.  See  Ciouees- 
ter  Ins.  Co.  v.  Younger,  2  Curt.  i.C.  C.)  327;  1  Sprague  (U.  S.,  D.  C.) 
242;  2  Phillips  on  Insurance,  3d  ed.,  299,  301,  397,  sees.  1559,  1706.  See 
sees.  2990.  2991,  herein. 

169  Louisville  Ins.  Co.  v.  Monarch  (Ky.),  C.  A.  1S9G),  3G  S.  W  Rep 
563. 
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such  repairs  as  he  may  be  hound  to  make,  having  in  view  the 
principle  of  indemnity  and  neglecting  to  return  without  nec- 
essary delay;170  and  getting  a  vessel  off,  bringing  it  into  port, 
and  repairing  it  at  a  great  expense,  without  any  offer  made  to 
restore  the  ship,  constitutes  an  acceptance.171  Proceeding  to 
sell  the  vessel  or  doing  any  act  which  could  only  be  justified 
by  reason  of  a  right  derived  from  the  abandonment  constitutes 
clear  evidence  of  an  acceptance,  even  though  done  with  a 
declaration  that  it  is  for  the  owner's  benefit,  or  even  under  an 
express  protest  against  acceptance.172  So  unreasonable  delay  in 
removing  a  stranded  vessel  after  taking  possession  is  an  accept- 
ance.173 

§  2088.  Constructive  Acceptance  Regardless  of  Fifty 
Per  Cent  Total  Loss  Rule. — It  is  held  in  Michigan  that 
if  an  abandonment  is  found  to  exist,  the  acts  and  conduct  of 
the  insurer  in  assuming  exclusive  control  of  a  wrecked  vessel 
in  the  fall  and  suspending  operations  during  the  winter, 
against  the  owner's  protest,  when  she  could  easily,  by  the  ex- 
ercise of  due  diligence,  have  been  taken  off  in  the  fall,  and 
not  tendering  her  until  the  following  summer,  and  then  in 
a  damaged  condition,  constituted  a  constructive  acceptance, 
and  also  that  it  was  immaterial  whether  the  total  loss  exceed- 
ed fifty  per  cent  of  the  vessel's  value  or  not.174  But  in  an- 
other case  where  possession  was  taken  of  a  stranded  vessel, 

179  Young  v.  Union  Ins.  Co.,  24  Fed.  Rep.  279;  Copelln  v.  Insurnnce 
Co..  9  Wall.  (U.  S.)  461;  46  Mo.  211;  Norton  v.  Lexington  Ins.  Co.,  16 
111.  235. 

171  Richelieu  etc.  Co.  v.  Thames  Ins.  Co.,  72  Mich.  571;  40  N.  W. 
Rep.  758. 

m  Peele  v.  Merchants'  Ins.  Co.,  3  Mason  (C.  C),  27,  per  Story.  J. 

173  Reynolds  v.  Ocean  Ins.  Co.,  Co.,  1  Met.  (Mass.)  160;  Northwest- 
ern Transp.  Co.  v.  Thames  etc.  Ins.  Co.,  59  Mich.  214. 

174  Northwestern  Transp.  Co.  v.  Thames  etc.  Ins.  Co.,  59  Mich.  514. 
See  Peele  v.  Merchants'  Ins.  Co.,  3  Mason  (C.  C.)  27;  Cincinnati  Ins. 
Co.  v.  Bakewell,  4  B.  Mon.  (Ky.)  54.  In  Young  v.  Union  Ins.  Co.  24 
Fed.  Rep.  279,  where  an  acceptance  was  found  under  substantially  like 
facts,  the  repairs  were  found  to  equal  one-half;  Commonwealth  Ins. 
Co.  v.  Chase,  20  Pick.  (Mass.)  142;  Copelin  v.  Security  Ins.  Co.,  9 
Wall.  (U.  S.)  461. 
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and  what  were  deemed  full  repairs  were  made  for  less  than 
half  the  ship's  value,  and  a  tender  of  her  was  made;  to  the 
owner,  it  was  held  not  an  acceptance  nor  a  constructive  total 
loss.176 

§  2989.  Acquiring-  and  Holding-  Title  under  Distinct 
Right  not  an  Acceptance. — If  the  assurers  acquire  and 
hold  their  title  under  a  distinct  right,  as  in  case  of  a  purchase 
from  persons  to  whom  a  stranded  vessel  had  been  sold  by  the 
master,  and  his  act  ratified  by  the  owners,  the  acts  of  the  as- 
surer in  taking  possession  but  not  restoring  the  vessel  do  not 
operate  as  an  implied  acceptance.176  And  it  is  not  an  accept- 
ance for  the  underwriter's  agent  to  superintend  the  unloading 
of  the  ship  in  order  to  repair  her.  But  this  would  also  rest 
upon  the  principle  of  obtaining  the  utmost  benefit  of  the  prop- 
erty for  her  owner.177  If  there  is  an  abandonment  of  ship 
and  freight,  and  the  assurers  request  assured  to  act  for  them 
for  the  purpose  of  recovering  freight,  and  the  cargo  is  after- 
ward brought  home  and  freight  paid  thereon,  the  insurers  of 
freight  are  held  entitled  to  recover  from  assured.178  JSTor 
is  insurer  to  be  deemed  to  have  accepted  the  abandonment 
on  freight  because  he  superintends  the  unloading  of  cargo, 
which  is  necessary  for  the  repairs  of  the  ship.179 

§  2990.  What  Acts  of  Assurer  by  his  Agents  do  and  do 
not  Constitute  Acceptance. — The  acts  of  the  insurer 
and  his  authorized  agent,  after  notification  of  the  loss,  the 
examining  the  wreck,  stating  that  the  vessel  would  be  raised, 

178  Marmaud  v.  Melledcre,  123  Mass.  173;  Copolin  v.  Security  Ins. 
Co..  9  Wall.  (TJ.  S.)  461,  per  Miller.  J.  See  Cazelet  v.  St.  Parte,  1 
Term  Rep.  187,  as  to  abandonment  -where  less  than  fifty  per  cent. 
Examine  Feele  v.  Merchants'  Ins.  Co..  3  Mason  (C.  C),  27;  Hyde  v. 
Louisiana  State  Tns.  Co.,  2  Mart.  N.  S.  (La.)  410;  14  Am.  Dec.  19G; 
Fiedler  v.  New  York  Ins.  Co..  6  Duer  (N.  T.),  2S2;  American  Ins.  Co. 
v.  O.cden.  20  Wend.  (N.  Y.)  2S7. 

1Ta  Sinirleton  v.  Phoenix  Ins.  Co.,  132  N.  Y.  298;  21  Ins.  L.  J.  479; 
44  N.  Y.  St.  Rep.  414;  30  N.  E.  Rep.  S39. 

m  Griswold  v.  New  York  Ins.  Co.,  1  Johns.  (N.  Y.)  205;  3  Johns. 
(N.  Y.)  321. 

178  Leathern  v.  Terry.  3  Ros.  &  P.  478. 

179  Beatty  v.  Marine  Ins.  Co.,  2  Johns.  (N.  Y.)  109. 
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receiving  verified  statements  of  loss,  notice  of  abandonment, 
and  assignment  of  assured's  interest,  and  thereafter  requesting 
and  receiving  further  and  more  detailed  statements  of  loss,  all 
on  tending  over  a  period  of  about  four  months,  amounts  to  an 
abandonment  and  acceptance  thereof.180  It  is  not  an  accept- 
ance for  the  underwriter's  agent  to  superintend  the  unloading 
of  the  ship  in  order  to  repair  her.  But  this  would  also  rest  up- 
on the  principle  of  obtaining  the  utmost  benefit  of  the  proper- 
ty for  the  owner.181  If  there  is  an  abandonment  of  ship  and 
freight,  and  the  assurers  request  assured  to  act  for  them  for 
the  purpose  of  recovering  freight,  and  the  cargo  is  afterward 
brought  home  and  freight  paid  thereon,  the  insurers  of  freight 
are  held  entitled  to  recover  from  assured.182  ]STor  is  insurer 
to  be  deemed  to  have  accepted  the  abandonment  on  freight  be- 
cause he  superintends  the  unloading  of  cargo,  which  is  nec- 
essary for  the  repairs  of  the  ship.183  And  where  by  the  act 
of  incorporation  the  approbation  of  four  of  the  directors  with 
the  president  and  assistants  is  required  for  the  payment  of 
total  losses,  the  acceptance  by  the  president  and  assistants 
alone  is  not  binding.184  If  an  abandonment  is  insufficient, 
and  is  expressed  in  language  which  offers  an  invitation  to  ob- 
ject to  the  form  of  abandonment  if  unsatisfactory,  and  the 
assurer  absolutely  objects  to  the  abandonment  without  basing 
it  upon  any  formal  ground,  such  as  indefiniteness,  such  failure 
to  object  to  the  form  operates  as  a  waiver  of  the  sufficiency, 
the  principle  being  the  same  which  applies  in  presenting  claims 
for  fire  insurance  indemnity.185 

§  29f)l.  Merely  Taking*  Possession  of  Vessel  and  De- 
ficiency of  Repairs  as  Affecting- Acceptance. — In  Massachu- 
setts, under  the  nonwaiver  and  nonacceptance  clause,  the  mere 

180  Singleton  v.  rhmiix  Tns.  Co..  132  N.  Y.  298:  21  Ins.  L.  J.  479; 
44  N.  Y.  St.  J*ep.  414:  30  N.  E.  Rep.  839. 

181  Griswold  v.  New  York  Ins.  Co.,  1  Johns.  (N.  Y.)  321. 

182  Leathern  v.  Terry.  3  P.os.  &  P.  478. 

™»  Griswold  v.  New  York  Ins.  Co.,  1  Johns.  (N.  Y.)  205;  3  Johns. 
<N.  Y.)  321. 

184  Beatty  v.  Marine  Tns.  Co.,  2  Johns.  (N.  Y.)  109. 

,8B  Insnrnnee  Co.  of  North  America  v.  Johnson,  17  U.  S.  C.  C.  A. 
41 G,  418,  per  Taft,  C.  J.;  70  Fed.  Rep.  794. 
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taking  possession  of  tlie  vessel  for  the  declared  purpose  of  re- 
pairing and  restoring  her  to  the  insured  does  not  constitute  an 
acceptance  when  repairs  and  restoration  are  made  within  a 
reasonable  time  and  there  are  no  unreasonable  deficiencies  in 
repairs.  Thus,  if  the  insurers,  having  refused  to  accept  an 
abandonment  of  a  vessel  voluntarily  run  ashore,  take  posses- 
sion of  her  with  the  real  and  declared  purpose  of  repairing 
and  restoring  her  to  the  assured,  and  do  in  good  faith  and 
with  reasonable  diligence  make  full  and  substantial  repairs 
sufficient  to  restore  her  to  her  former  condition,  and  then  ten- 
der her  to  the  owners,  who,  without  making  any  objection  to 
the  sufficiency  of  the  repairs,  or  without  pointing  out  the  de- 
ficiencies, refuse  to  receive  her,  the  abandonment  shall  not  be 
deemed  accepted,  though  it  afterward  appears  that  there  are 
deficiencies  in  the  repairs.186 

§  2992.  Assured  not  Bound  to  Refuse  Acceptance — 
Silence — Cases  of  Nonacceptance. — In  cases  of  abandonment 
the  assurer  may  accept  and  pay  the  total  loss,  or  he  may  per- 
mit the  property  to  remain  as  it  is  and  insist  that  there  is  no 
right  of  abandonment  by  refusal  to  accept,  although,  as  al- 
ready stated,  his  express  refusal  is  not  the  test,  for  neverthe- 
less his  acts  may  evidence  an  acceptance  and  justify  the  be- 
lief of  an  acquiescence  in  the  abandonment.  But  an  accept- 
ance is  not  necessary  to  give  life  and  legal  effect  to  an  other- 
wise valid  abandonment,  although  it  may  operate  as  a  waiver 
of  informalities  or  of  prior  opposing  claims  of  the  assurer. 
These  general  principles  permit  of  the  rule  that  the  assurer  is 
not  bound  to  express  his  refusal,  since  his  mere  silence  does 
not  of  itself,  unaccompanied  by  other  acts,  amount  to  an  ac- 
ceptance, but  on  the  contrary,  if  assurer  says  and  does  noth- 

««  Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.  (Mass.1  101:  33  Am.  Dec. 
727;  Copelin  v.  Security  Ins.  Co.,  9  Wall.  4G1:  Marmaud  v.  Mellidge, 
123  Mass.  173:  Norton  v.  Lexington  Ins.  Co.,  16  111.  235;  Wood  v.  Lin- 
coln etc.  Ins.  Co.,  6  Mass.  479;  Mobile  M.  Dock  and  Mut.  Ins.  Cn.  v. 
Goodman,  27  Ala.  77;  4  Am.  L.  Keg.  41S;  Sewall  v.  United  States  Ins. 
Co.,  11  Pick.  (Mass.)  466. 
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ing,  nonacceptance  is  presumed.187  But  silence  may,  when 
coupled  with,  other  acts  of  acquiescence,  evidence  an  accept- 
ance.188 So  an  adjustment  and  return  for  loss  "on  account" 
under  a  demand  for  a  total  loss  is  not  an  acceptance,  there  be- 
ing no  formal  abandonment.189  So  a  request  that  assured  will 
do  the  best  he  can  with  the  damaged  property  is  not  an  accept- 
ance, it  being  the  duty  of  assured  to  make  the  partial  loss  as 
light  as  possible.190 

§  2993.  Abandonment  Validly  made  Continuing-  though 
Acceptance  Refused. — If  an  abandonment  is  once  properly 
made,  and  is  valid  and  effectual,  it  is  considered  a  continuing 
abandonment,  notwithstanding  the  underwriter  refuses  to  ac- 
cept, unless  the  party  offering  it  chooses  to  withdraw  it.191 

§  2994.  Retroactive  Effect  of  Abandonment  and  Ac- 
ceptance.— If  a  valid  abandonment  is  made,  it  relates  back 
to  the  time  of  the  disaster  or  date  of  the  loss  justifying  it.  So 
the  acceptance  thereof  relates  back  to  the  accident  causing 
the  loss,  and  the  insurer  is  constituted  owner  of  the  property 
to  the  extent  of  the  interest  covered  from  that  period.192 

™  This  rule  Is  supported  by  Peele  v.  Merchants'  Ins.  Co..  3  Mason 
(C.  C),  27.  per  Story.  J.:  Provincial  Ins.  Co.  of  Canada  v.  Ledue.  L.  R. 
6  P.  C.  237.  "An  acceptance  of  an  abandonment  ....  is  not  to  be 
presumed  from  the  mere  silence  of  the  insurer  upon  receiving  notice 
of  abandonment":  Deering's  Annot.  Civ.  Code  Cal..  sec.  2727. 

184  See  Hudson  v.  Harrison.  3  Brod.  &  B.  108;  Smith  v.  Robertson, 
2  Dow.  479.  These  cases  have,  however,  been  construed  as  holding 
that  mere  silence  is  sufficient. 

isb  Tunno  v.  Edwards,  12  East,  488.  But  see  Houston  v.  Thornton, 
Holt  N.  P.  242. 

i«o  Thelluson  v.  Fletcher.  1  Esp.  73,  per  Lord  Kenyon. 

101  The  Sarah  Ann,  2  Sum.  (C.  C.)  206;  13  Pet.  (U.  S.)  3S7.  See 
Col.  Ins.  Co.  v.  Catlett,  12  Wheat.  (U.  S.)  383;  Lovering  v.  Mercantile 
Ins.  Co.,  12  Pick.  (Mass.)  348. 

192  Dickey  v.  American  Ins.  Co.,  3  Wend.  (N.  Y.)  658,  per  Wal- 
worth, Ch.;  Snow  v.  Union  Mut.  Ins.  Co.,  119  Mass.  592;  Sun  etc. 
Ins.  Co.  v.  Hall,  104  Mass.  507;  Coolidge  v.  Gloucester  M.  Ins.  Co.,  15 
Pick.  (Mass.)  346;  Peele  v.  Merchants'  Ins.  Co.,  3  Mason  (C.  C).  27; 
United  Ins.  Co.  v.  Scott,  1  Johns.  (N.  Y.)  106;  Davidson  v.  Case,  8 
Price,  542;  The  Manitoba,  30  Fed.  Rep.  129;  Sun  etc.  Ins.  Co.  v.  Hall, 
104  Mass.  507;  Clarkson  v.  Phoenix  Ins.  Co.,  9  Johns.  (N.  Y.)  1.    See 
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§  2995.  Effect  upon  Assurcd's  Rights  ami  Assuror's 
Liability  of    Nonacceptance—  Disclaimer  of  Interest   in 

Salvage. — A  valid  abandonment  made  by  the  proper  author- 
ity, on  sufficient  and  justifiable  grounds,  does  not,  so  far  as  as- 
sured's  rights  are  concerned,  depend  for  its  life  or  legal  ef- 
fect upon  the  assurers'  acceptance,  for  the  assurers  under  such 
an  abandonment  are  liable  as  for  an  actual  total  loss,  less  the 
pr<  iceeds  of  any  salvage  in  assurcd's  hands,  and  this  rule  obtains 
although  the  underwriters  have  expressly  refused  to  accept.103 
So  if  the  insurer  does  not  accept  an  abandonment,  he  will  be 
liable,  as  a  general  rule,  for  a  total  loss  and  the  expenses  nec- 
essarily or  prudently,  and  properly  and  in  good  faith,  incurred 
in  laboring  for  the  safety  and  recovery  of  the  subject  insured 
or  the  salvage,194  and  the  expense  of  wharfage  and  selling  the 
ship  may,  it  is  held,  be  included.105  But  assurer's  rights  may 
be  affected  by  express  or  implied  refusal  to  accept.  Thus, 
where  there  was  a  refusal  to  accept,  and  the  underwriters  by 
compromise  paid  assured  one-third  the  amount  of  insurance, 
and  there  was  no  cession  of  assured's  interests,  rights,  or 
claims,  and  no  demand  therefor,  the  assurer  was  held  to  have 
lost  all  right  to  the  salvage  or  proceeds  thereof  ultimately  re- 
alized.106 So  it  is  held  that  underwriters  who  have  failed  to  ac- 

Emerigon  on  Insurance.  Meredith's  ed.  1850,  c.  xvii.  sec.  7.  p.  0S0. 
As  already  noted,  however,  the  ultimate  facts  at  the  time  the  action 
Is  brought  control  in  England,  which  rule  differs  from  the  law 
here,  so  that  there  a  notice  may  or  may  not  operate  as  an  actual 
abandonment.     See  sees.  2045.  2040.  herein. 

ies  gee  en sos  in  next  note.  "An  acceptance  of  an  abandonment  is 
not  necessary  to  the  rights  of  assured":  Deering's  Annot.  Civ.  Code 
Cal..  sec.  2727.  "If  an  assurer  refuse  to  accept  a  valid  abandonment, 
he  is  liable  as  upon  an  actual  total  loss,  deducting  from  the  amount 
any  proceeds  of  the  thing  insured  which  may  have  come  to  the  hands 
of  assured":    Deering's  Annot.  Civ.  Code  Cal.,  sec.  2731. 

,w  M'Bride  v.  Marino  Ins.  Co..  7  Johns.  (N.  Y.)  431;  Could  v.  Citi- 
zens' Ins.  Co.,  13  Mo.  "»24:  Stewart  v.  Steele.  5  Scott  N.  B.  027.  per 
Maule,  J.;  Le  Cheminant  v.  Pearson,  4  Taunt.  3G7.  See  Barker  v. 
Phoenix  Ins.  Co.,  8  Johns.  (N.  Y.)  307;  Jumel  v.  Marine  Ins.  Co..  7 
.lohns.  (N.  Y.I  424;  Potter  v.  Washington  Ins.  Co.,  4  Mason  (C.  C), 
298;  .Miller  v.  Depeyster,  2  Calnes  (N.  Y.),  301. 

15  M'Bride  v.  Marine  Ins.  Co..  7  Johns.  (N.  Y.)  431. 

186  New  York  Ins.  Co.  v.  Roulet,  24  Wend.  (N.  Y.)  505  (case  of  seiz- 
ure by  foreign  government).  See,  also,  Brooks  v.  McDonnell,  1  F.  & 
C.  502. 


§  2995  ABANDONMENT  AND  TOTAL  LOSS.  2956 

cept  an  abandonment  of  a  ship  are  strangers  to  an  action  by 
libel  in  rem  on  a  bottomry  bond.107  The  assurer  is  also  liable 
for  salvage  expenses  in  excess  of  the  salvage,  but  he  may,  un- 
der circumstances  which  do  not  show  a  lack  of  good  faith  and 
which  are  reasonably  justifiable,  disclaim  and  renounce  all  his 
interest  in  the  salvage,  and  so  save  himself  the  incurring  of 
subsequent  expenses  at  his  risk;  at  least  such  seems  to  be  the 
opinion  of  Mr.  Phillips,  followed  by  Mr.  Parsons,  the  former 
of  whom  says:  "The  assured  cannot  vest  the  underwriters  with 
the  ownership  of  the  salvage,  and  subject  them  to  all  the  sub- 
sequent liabilities  of  ownership  against  their  immediate  dis- 
claimer of  such  transfer";  and  he  adds  that  the  liability  for 
excess  of  freight  over  the  value  of  goods  differs  from  the  for- 
mer question  relative  to  the  expense  of  salvage,  and  that  the 
insurer  is  not  liable  for  such  excess  unless  he  has  accepted  the 
abandonment  and  is  "liable  for  freight  only  in  consequence  of 
his  asserting  a  claim  to  salvage."  198 

1BT  Ship  Packet,  3  Mnson  (C.  C),  255,  per  Story,  J.  Sep.  also.  The 
Henry  Ewbank,  1  Sum.  (C.  C.)  400;  The  Boston.  1  Sum.  (C.  C.)  328. 

lt>  2  Phillips  on  Insurance,  3d  ed.,  417.  420,  sees.  1726,  1727,  citing 
Coffin  v.  Storer,  5  Mass.  252,  per  Parsons,  C.  J.,  as  "in  accordance 
with"  the  first  proposition,  and  Boyfield  v.  Brown,  2  Strange,  1065. 
as  supporting  the  last  proposition.  This  case  was  a  policy  upon  corn 
before  the  common  memorandum  was  used.  The  corn  as  damaged 
sold  for  67  pounds,  the  freight  was  90  pounds,  and  the  question  was, 
whether  there  was  a  total  loss  because  the  freight  exceeded  the  sal- 
vage and  was  invested  by  the  plaintiff;  that  as  the  voyage  had  been 
performed  and  the  freight  due,  he  had  a  right  to  apply  the  salvage 
and  discharge  of  the  freight,  otherwise  he  would  be  in  a  worse  posi- 
tion than  if  the  corn  had  gone  to  the  bottom.  Usage  was  shown  as 
to  cases  whore  the  freight  exceeded  the  salvage  and  based  upon  the 
reason  of  deducting  freight  when  less  than  the  salvage.  Lord  Hard- 
wicke,  C.  J.,  was  of  opinion  that  the  plaintiff  was  entitled  to  have  it 
considered  a  total  loss,  and  it  was  so  found.  This  is  substantially 
the  construction  put  upon  the  case  by  Mr.  Marshall:  2  Marshall  on 
Insurance,  ed.  1810,  588,  where  it  is  reporte".  See  on  first  proposi- 
tion, 1  Parsons  on  Marine  Insurance,  ed.  1868,  197.  Mr.  Arnould, 
noting  Mr.  Phillips'  rule.  says,  however:  "It  seems  to  me,  in  s'nch 
case,  standing  as  he  (the  insurer)  does  by  virtue  of  the  abandonment 
in  place  of  assured,  he  would  have  no  more  right  to  repudiate  the 
ownership  of  the  goods  on  this  ground  than  the  assured  himself":  2 
Arnould  on  Marine  Insurance.  Perkins'  ed.  1850.  1198,  *1185.  But 
Mr.   Maclachlan,   referring  to   Mr.   Phillips'   rule,   that  "the   under- 


2957  MARINE   RISKS.  §  2996 

§  29!)<5.  Arrests,  Restraints  and  Detainments—  Em- 
bargo, etc. — Although  the  suhject  matter  of  the  contract  may 
remain  in  safety,  yet  the  assured  may  be  so  far  deprived  of 
the  free  use  of  his  ship  by  restraint  and  detention,  in  conse- 
quence of  an  embargo,  blockade,  or  arrest,  as  to  give  him  a 
right  to  abandon,  unless  the  detention  be  clearly  intended  to 
be  of  such  a  short  duration  as  not  to  be  other  than  a  tempo- 
rary deprivation  of  the  free  use  of  the  ship,  and  under  a  policy 
against  arrests,  restraints,  and  detentions  a  domestic  embargo 
equally  with  a  foreign  one  is  a  peril  within  the  policy,  and  if 
after  the  voyage  is  commenced  the  vessel  is  arrested  by  reason 
of  a  domestic  embargo,  and  prevented  from  proceeding,  it  is 
such  a  loss  as  to  entitle  the  assured  to  abandon,  whether  the  em- 
bargo is  laid  for  a  limited  or  indefinite  period.199  So  when  in- 
surance was  effected  December  21,  1S07,  to  Havana,  and  she 
was  cleared  on  the  21st  of  December  and  sailed  on  the  same 
day  but  was  detained  by  head  winds,  and  was  afterward  in  the 
bay  of  Delaware,  and  prevented  from  proceeding  under  the 
embargo  law  passed  December  22,  1807,  and  promulgated  at 
Philadelphia  on  December  24,  1807,  in  consequence  of  which 
she  returned  to  port,  and  was  abandoned  by  the  plaintiff  to 

writer  on  poods  might  pay  a  total  loss  and  decline  taking  the  sal- 
vage, provided  he  save  speedy  notice  of  his  intention  so  to  do,"  says: 
"This  opinion  of  that  learned  text-writer  seems  to  accord  with  what 
must  be  deemed  to  be  the  principles  of  our  law  bearing  upon  the 
point":  2  Arnonld  on  Marine  Insurance,  Maclachlan's  ed.  1887.  977. 
m  M'Bride  v.  Marine  Ins.  Co.,  3  Johns.  (N.  Y.)  299:  Peele  v.  Mer- 
chants' Ins.  Co.,  3  Mason  (C.  C),  27,  per  Story.  J.;  Odlin  v.  Insur- 
ance Co.  of  Pennsylvania.  2  Wash.  (C.  C.)  312:  McFee  v.  South  Car- 
olina Ins.  Co.,  2  McCord  (S.  C).  503;  Vipers  v.  Ocean  Ins.  Co.,  12  La. 
362;  Forster  v.  Christie,  11  East,  205;  Olivera  v.  Union  Ins.  Co..  3 
Wheat.  (XL  S.)  183;  Ogden  v.  New  York  Fireman's  Ins.  Co.,  10  Johns. 
(N.  Y.);  affirmed,  12  Johns.  (N.  Y.)  25:  Lee  v.  Boardman,  3  Mass.  l' I"; 
Rotch  v.  Edie,  6  Term.  Rep.  413;  Delano  v.  Bedford  Ins.  Co.,  10 
Mass.  347;  Lawrence  v.  Ocean  Ins.  Co.,  11  Johns.  (N.  Y.)  241;  Goss  v. 
Withers,  2  Burr.  696:  Lorent  v.  South  Carolina  Ins.  Co..  1  Nott  & 
McC.  (S.  C.)  505;  Walden  t.  Phoenix  Ins.  Co.,  5  Johns.  (N.  Y.)  310; 
Rhinelander  v.  Insurance  Co.,  4  Cranch  (U.  S.),  43.  Sop  Aubert  v. 
Gray,  32  L.  J.  Q.  B.  50;  3  Barn.  &  C.  163;  sees.  27:>>7,  :J7::<\  2762-65, 
2776.  2778,  herein.  The  distinction  already  noticed  between  the 
English  doctrine  and  that  here  under  sections.  2945,  L". •  l<».  herein, 
would  necessitate  insertion  in  the  above  rule  of  the  words  "gives  a 
prima  facie  right  to  abandon"  to  bring  it  within  the  English  law. 
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the  underwriters,  the  insured  was  held  to  be  entitled  to  re- 
cover for  a  total  loss.200  And  where  a  vessel  put  into  the  port 
of  New  York  for  repairs,  but  being  unable  to  procure  suffi- 
cient funds  the  cargo  was  sold  therefor,  and  the  underwriters 
having  refused  an  abandonment,  and  all  vessels  in  that  port 
being  subjected  to  an  embargo,  the  insurers  were  held  liable  as 
for  a  total  loss.201  It  should,  perhaps,  be  stated,  in  view  of 
certain  decisions  and  remarks  of  judges  noted  elsewhere,202 
that  although  the  loss  may  be  at  first  total  in  cases  of  deten- 
tion, arrest,  etc.,  yet  if  assured's  right  to  abandon  is  not  exer- 
cised, and  subsequent  events  make  the  loss  partial,  so  that  up  to 
the  time  of  actual  exercise  of  the  right  of  election  to  abandon 
the  loss  has  not  continued  total,  the  insured  can  only  recover  as 
for  a  partial  loss,  since  he  cannot  by  abandonment  convert  a 
partial  into  a  total  loss.203  If  a  voyage  is  delayed  by  an  em- 
bargo, for  which  the  insured  may  not  abandon,  and  a  war 
breaks  out  during  the  delay,  the  insured  has  no  claim  for  a  to- 
tal loss.204  Where  a  chartered  vessel  was  ready  to  depart  With 
her  cargo  from  a  foreign  port,  being  insured  on  freight,  but 
was  detained  by  an  embargo,  an  abandonment  made  two 
months  thereafter  upon  information  received  thereof,  but 
subsequently  she  was  released  and  proceeded  to  her  des- 
tination, it  was  held  in  England  that  the  insurers  were 
not  liable.205  But  this  case  should  be  considered  in  the 
light  of  the  English  rule  as  to  restoration  before  action 
brought,  although  it  would  apply  here  had  the  same  facts 
occurred  before  abandonment  made.206  If  ship  and  freight 
are  insured  in  separate  policies  by  the  same  insurers,  the 
voyage  being  to  successive  ports,  and  she  arrives  at  an  in- 
termediate port,  discharges  her  cargo,  but  is  embargoed,  and 
before  it  is  raised  she  abandons,  there  is  a  total  loss.207    A  ves- 

*»  Odlin  v.  Pennsylvania  Ins.  Co..  2  Wash.  (C.  C.)  312. 

**  McFee  v.  South  Carolina  Ins.  Co.,  2  McCord  (S.  C),  505. 

*°*  See  sec.  2930,  herein. 

*"  Brown  v.  Phoenix  Ins.  Co.,  4  Binn.  (Pa.)  445. 

504  Delano  v.  Bedford  Ins.  Co.,  10  Mason  (C.  C),  347. 

105  McCarthy  v.  Abel,  5  East,  388;  1  Smith,  524. 

"•  See  sec.  2945.  herein. 

m  Livingston  v.  Columbian  Ins.  Co.,  3  Johns.  (N.  Y.)  49. 
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sel  insured  on  freight  is  not  obligated  to  await  the  restoration 
of  peace  or  the  removal  of  an  embargo  to  return  to  the  port 
of  lading  and  complete  her  lading,  where  she  has  been  forcibly 
seized  and  carried  away  therefrom,  nor  is  she  obligated  to 
wait  an  indefinite  time  for  a  cargo  and  freight,  being  due  at 
the  final  port  of  destination.  The  assured  may  abandon  and 
recover  a  total  loss,  the  assurer  being  entitled,  however,  to 
credit  for  allowance  made  and  received  on  freight  from  the 
charterer.208  In  England,  if  there  is  an  embargo  and  ship  and 
cargo  are  seized,  an  abandonment  not  accepted  will  not  enti- 
tle the  assured  to  recover  as  for  a  total  loss  of  freight,  where 
the  vessel  is  released  and  the  original  cargo  reshipped  and  car- 
ried to  its  destination  by  the  same  vessel,  earning  freight  be- 
fore action  brought.209 

§  2997.  Blockade. — If  the  port  of  destination  be 
actually  blockaded,  the  assured  may  abandon  as  for  a  total 
loss.  The  interdiction  of  commerce  by  means  of  the  block- 
ade is  a  peril  within  the  policy  and  going  to  another  port  sub- 
sequently to  deliver  the  goods,  although  the  vessel  is  not  bound 
to  do  so,  will,  after  the  abandonment,  be  considered  as  for  the 
benefit  of  the  insurer.  The  acceptance  of  the  goods  at  an- 
other port  by  the  consignee  under  such  circumstances  is  for 
the  benefit  of  all  concerned,  and  will  not  prevent  a  recovery 
for  a  total  loss  on  the  abandonment.210  Where  an  insurance 
was  made  upon  goods  and  freight  from  ISTew  York  to  Cape 
Francois,  and  if  prevented  entering  that  port,  to  some  other 
port  mentioned  in  the  policy,  and  the  vessel  is  prevented  by 
a  blockading  squadron  from  entering  any  one  of  the  desig- 
nated ports,  and  is  obligated  to  end  her  voyage,  it  is  a  loss  with- 
in one  of  the  perils  insured  against,  the  voyage  being  com- 
pletely broken  up,  and  the  insured  has  a  right  to  abandon.211 
If  the  vessel  sails  on  her  voyage  for  a  place  not  prohibited  nor 

103  Charleston  Ins.  &  Trust  Co.  v.  Corner.  2  Gill  (Md.),  410. 

=09  McCarthy  v.  Abel.  5  East,  358.  See  sees.  2922,  2923.  2925,  2935, 
herein. 

510  Schmidt  v.  United  Ins.  Co.,  1  Johns.  (N.  T.)  249;  13  Am.  Deo. 
319. 

211  Simmonds  v.  Union  Ins.  Co.,  1  Wash.  (C.  C.)  382. 
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actually  blockaded,  and,  being  warned  off,  returns  to  her  port 
of  departure,  where  she  is  detained  by  an  embargo,  the  in- 
surers on  freight  are  released.212  In  cases  of  this  character, 
it  may  be  stated  as  a  general  rule  that  if  the  underwriter  is  to 
be  rendered  liable  for  a  constructive  total  loss,  the  insured 
ought  to  do  all  in  his  power  to  avert  such  loss,  and  should 
proceed  upon  his  voyage  until  the  danger  of  an  actual  loss  and 
the  extreme  improbability  of  averting  it  is  rendered  clearly 
manifest.213  In  case  of  an  insurance  on  freight  from  A  to 
B,  thence  to  C,  and  freight  is  delivered  at  B,  but  before  the 
lading  is  completed  the  vessel  is  seized  and  carried  back  to 
A,  full  freight  is  due  at  C,  and  the  vessel  being  detained,  and 
B  being  blockaded,  assured  may  abandon  and  recover  a  total 
loss  of  freight.214 

§  2998.  Freight— Stipulation  not  to  Abandon — Case  of 
Blockade. — If  a  policy  on  freight  provides  that  assured 
shall  not  abandon  for  blockade  of  the  port  of  destination,  but 
shall  have  liberty  to  proceed  to  another  port  and  wait  a  rea- 
sonable time  for  the  blockade  to  be  raised,  she  must  upon  re- 
turn to  her  port  of  departure  wait  such  reasonable  time,  or  in- 
sist upon  payment  of  freight,  and  if  she  does  neither,  but  dis- 
charges her  cargo,  the  underwriter  is  released.215  If  freight 
and  cargo  are  insured  under  separate  policies,  with  liberty  of 
another  port  in  case  the  port  of  destination  be  blockaded,  and 
she  is  also  instructed  to  enter  certain  ports  in  such  case,  but 
is  prevented  from  delivering  her  cargo  and  earning  freight  by 
reason  of  a  blockade  and  inability  to  obtain  clearance  at  the 
port  which  she  is  permitted  to  enter,  and  she  then  sells  her 
cargo  and  invests  its  proceeds  in  a  return  cargo  for  her  original 
port  of  departure,  she  may  abandon  and  recover  the  value  of 
the  cargo  and  freight,  less  the  proceeds  of  the  investment.216 

2,2  King  v.  Delaware  Ins.  Co.,  6  Cranch  (TJ.  S.),  71;  affirming  2 
Wash.  (C.  C.)  300. 

2,8  King  v.  Delaware  Ins.  Co.,  2  Wash.  (C.  C.)  300;  6  Cranch  (TJ.  S.) 
71. 

m  Charleston  Ins.  Co.  v.  Corner,  2  Gill  (Md.),  410. 

115  Marke  v.  Louisiana  State  M.  &  F.  Ins.  Co..  3  "Rob.  fLa.)  45-1. 

118  Symonds  v.  Union  Ins.  Co.,  4  Dall.  (U.  S.)  217;  1  Wash.  (C.  C.) 
382. 
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§  29J)9.     Abandonment,  bow  fa*  Justified  by  Fear  of 
Danger — Capture,  Detention,  etc. — Imminent  Danger. — It 

is  held,  that  it'  t lie  danger  is  remote,  or  the  restraint  merely  an 
expected  or  contingent  one,  as  distinguished  from  an  actual 
or  operative  one,  that  the  assured  cannot  abandon  quia  timet; 
in  other  words,  the  fear  of  an  operation  of  a  peril  within  the 
policy  does  not  justify  an  abandonment,  but  that  there  must 
be  a  loss  occasioned  immediately  by  some  peril  insured  against. 
Thus,  discontinuance  of  a  voyage  and  a  return  of  a  ship  to  her 
port  of  departure,  through  fear  of  capture,  will  not  justify  an 
abandonment  or  a  claim  for  a  total  loss, whether  a  capture  be  or 
be  not  insured,  against.217  And  it  is  held  that  the  insured 
has  no  right  to  abandon  because  the  ship  is  in  imminent  dan- 
ger of  being  totally  lost.218  So  it  is  also  decided  that  a  ves- 
sel's remaining  in  a  friendly  port  by  fear  of  capture  by  an 
enemy  lying  off  from  the  port  will  not  authorize  an  abandon- 
ment.219 So  the  insured  cannot  abandon  upon  a  mere  ap- 
prehension of  a  total  loss,  and  afterward  sustain  the  abandon- 
ment by  facts  subsequently  coming  to  his  knowledge.220  And 
in  another  case  an  American  vessel  was  at  Buenos  Ayres  when 
the  news  of  the  war  between  the  United  States  and  Great 
Britain  reached  that  place.  At  the  same  time  two  British  ves- 
sels of  war  were  lying  in  the  river  below  the  vessel,  whose 
commanders  expressed  their  intention  of  capturing  any  Amer- 
ican vessel  that  attempted  to  go  to  sea.  From  this  cause  alone 
the  vessel  was  prevented  from  sailing,  and  an  abandonment 
offered  to  the  insurers.  It  was  held  that  there  was  no  loss, 
absolute  or  technical,  that  would  authorize  an  abandon- 
ment.221    And  it  is  also  decided  that  where  a  voyage  is  lost 

m  "Richardson  v.  Marine  Ins.  Co..  6  Mass.  102;  4  Am.  Poo.  02; 
Smith  v.  Universal  Ins.  Co..  0  Wheat.  (U.  S.)  170:  Atkinson  v.  "Ritchie. 
10  East.  534,  per  Lord  Ellenboronsrh;  ITall  v.  Franklin  Ins.  Co..  f> 
Pick.  (Mass.)  440;  Craig  v.  United  Ins.  Co..  0  Johns.  (N.  Y.>  220; 
Messonier  v.  Union  Ins.  Co.,  1  Nott  &  McC.  (S.  C.)  155;  Saltus  v 
United  Ins.  Co..  15  Johns.  (X.  Y.I  528. 

n9  Hall    v.  Franklin  Ins.    Co..  9  Pick.  440,;  approved,    Peblois    v. 
Ocean  Ins.  Co..  10  Pick.  303;  2S  Am.  Rep.  245. 

219  Brewer  v.  Union  Ins.  Co..  12  Mass.  170. 

j;o  Bosley  v.  Chesapeake  Ins.  Co..  :>.  Gill  &  J.  450;  22  Am.  Pec.  337. 

m  Brewer  v.  Union  Ins.  Co.,  12  Mass.  109;  7  Am.  Dec.  53. 
Joyce,  Vol.  IV.— 1S6 
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from  anticipation,  however  reasonable,  of  a  capture,  the  in- 
sured cannot  abandon.222  And  where  insured  abandoned  for 
a  total  loss,  and  in  his  letter  assigned  as  a  cause  that  the  ves- 
sel had  been  refused  entry  at  her  port  of  destination,  and  the 
voyage  was  therefore  defeated,  it  was  held  that  the  denial  for 
entry  was  not  a  loss  within  the  policy.223  So  imminent  danger 
of  being  wrecked  does  not  justify  an  abandonment  and  recov- 
ery as  for  a  total  loss.224  Again,  it  is  held  that  a  law  of  the 
country,  to  which  the  vessel  is  bound,  not  shutting  the  port 
generally,  but  only  subjecting  vessels  which  arrive  there  un- 
der certain  circumstances  to  confiscation,  will  not  justify  a 
breaking  up  of  the  voyage  and  an  abandonment,  unless  it  is 
certain  beyond  reasonable  doubt  that  the  law  applied  to  the 
case,  and  that  on  the  arrival  of  the  vessel  it  would  have  been 
enforced  against  her.223  We  have  already  considered  at 
length  the  question  as  to  what  extent  the  fear  of  danger  justi- 
fies the  breaking  up  of  the  voyage,  and  the  conclusions  stated 
apply  here.228 

§  3000.  Same  Subject — Acceptance  of  Carg-o  at  An- 
other Port  by  Consignee. — Where  there  is  a  loss  of  voyage 
by  reason  of  being  turned  away  or  from  imminent  danger  of 
capture,  it  is  held  that  the  acceptance  of  the  cargo  at  another 
port  by  the  consignee  under  the  circumstances  of  the  case  and 
from  necessity  is  an  act  done  for  the  benefit  of  all  concerned, 
and  does  not  prevent  the  insured  from  recovering  for  a  total 
loss  on  the  abandonment.227 

122  Amory  v.  Jones.  (S  Mass.  318:  Dee  v.  Gray.  7  Mass.  3-40:  Bieharrt- 
son  v.  Maine  Tns.  Co..  0  Mass.  102:  Took  v.  Essex  Ins.  Co.,  6  Mass. 
122:  Tucker  v.  United  Tns.  Co..  12  Mass.  288. 

123  Suydam  v.  Marine  Tns.  Co..  1  Johns.  181:  3  Am.  Dee.  307. 

224  Bosley  v.  Chesapeake  Ins.  Co.,  3  Gill  &  J.  (Md.)  450;  22  Am.  Dec. 
337. 

225  Craig  v.  United  Ins.  Co.,  6  Johns.  (N.  Y.)  22G;  3  Am.  Dee.  222. 
228  It  is  provided  by  the  California  code  that  an  abandonment  may 

be  justified  where  the  ship  cannot  perform  the  voyage  without  in- 
curring a  risk  which  no  prudent  man  would  assume  under  the  cir- 
cumstances:   Deering's  Annot.  Civ.  Code.  Cal.,  sec.  2717,  subd.  3. 

227  Schmidt  v.  United  Ins.  Co.,  1  Johns.  (N.  Y.)  249;  Atlantic  Ins. 
Co.  v.  Bied.  2  Bosw.  (N.  Y.)  195;  Caze  v.  Baltimore  Ins.  Co.,  7 
Cranch  (U.  S.I,  358;  Marine  Ins.  Co.  v.  United  States  Ins.  Co.,  9 
Johns.  (N.  Y.)  1S6. 
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§  3001.  Right  to  Abandon  may  be  Taken  Away  l»y 
Capture  after  Right  Accrues. — If  the  vessel  be  captured  after 
a  ground  for  constructive  total  loss  has  arisen,  and  such  cap- 
ture is  not  a  peril  insured  against,  the  insured  cannot  abandon, 
for  the  thing  is  thereby  taken  out  of  assured's  control.228 

§  3002.  Abandonment  for  Capture — How  far  Restrain- 
ed by  Stipulations. — If  the  policy  contains  a  "warranty  not 
to  abandon,  in  case  of  capture,  until  condemned,"  this  means 
a  capture  jure  belli,  and  a  judicial  condemnation  on  such  cap- 
ture by  a  prize  court  of  competent  jurisdiction.  So  that  if  the 
vessel  is  captured  and  retained  in  the  service  of  the  govern- 
ment to  which  the  captor  belongs,  without  such  condemnation 
the  assured  cannot  abandon.229  Where  a  policy  provided  ''that 
no  abandonment  of  the  neutral  property  hereby  insured  shall 
take  place,  in  case  of  capture  or  detention  by  the  British,  un- 
til it  be  condemned,  and  the  proceedings  of  the  court  and  sen- 
tence of  condemnation  produced  to  substantiate  the  loss,  and 
in  case  of  capture  or  detention  by  any  other  power  the  like 
document  shall  be  produced  until  satisfactory  reasons  can  be 
given  that  they  cannot  be  obtained,"  it  was  held  that  the  right 
to  abandon  for  a  capture  was  restrained  until  after  condem- 
nation, whether  the  capture  was  by  another  power  or  by  the 
British.230  If  the  policy  contains  a  warranty  of  neutral  prop- 
erty and  also  the  "sue  and  labor"  clause,  this  does  not  neces- 
sitate that  the  assured  or  his  agents,  in  case  of  capture,  put  in 
a  claim  on  appeal,  and  the  fact  that  the  property  was  con- 
demned because  no  such  claims  were  interposed  does  not  pre- 
vent a  recovery,  for  the  assured's  right  is  to  abandon  imme- 
diately he  receives  intelligence  of  the  capture.231  Assured's 
right  of  abandonment  for  an  illegal  capture  is  not  affected  hv 
the  supercargo's  neglect  to  put  in  a  claim  to  the  vessel.232  A 
policy  on  goods  contained  the  clause  "no  risk  in  port  taken  but 

158  Marks  v.  Nashville  Co.,  6  La.  Ann.  127;  Rice  v.  Homer,  12  Mass. 
230. 

129  Barney  v.  Insurance  Co.,  5  Har.  &  J.  (Md.)  137. 

130  De  Peau  v.  Russell,  1  Brev.  (S.  C.)  441;  2  Am.  Dec.  676. 
*sx  Gardner  v.  Columbian  Ins.  Co.,  7  Johns.  (N.  Y.)  514. 

432  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  (N.  Y.)  64;  19  Am.  Dec.  549 
per  Walworth,  Ch. 
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sea  risk."  When  the  vessel  was  about  four  leagues  from  her 
port  of  destination  and  two  leagues  from  laud  she  was  boarded 
by  an  armed  launch  and  taken  into  {>'>rt,  and  the  goods  were 
afterward  sequestered.  It  was  held  that  there  was  a  total  lo^s 
by  capture,  and  not  by  seizure  in  port.233  Where  the  policy 
warranted  not  to  abandon,  in  case  of  capture  or  detention,  un- 
til six  months  after  notice  thereof  to  the  insurers,  and  the  ves- 
sel was  condemned  in  less  than  a  month  after  her  capture,  it 
was  held  that  the  assured  could  abandon  immediately  after 
condemnation,  the  warranty  being  confined  to  the  cases  of 
capture  and  detention  only.234  So  in  case  of  a  warranty  not 
to  abandon  until  condemned,  the  seizure  and  appropriation  of 
an  insured  vessel  by  a  foreign  government  without  sentence  of 
a  court  of  competent  jurisdiction  does  not  devest  the  owner  of 
his  right  of  property  and  operate  as  a  condemnation,  and  so 
long  as  the  vessel  exists,  there  is  spes  recuperandi,  and  he  can- 
not recover  as  for  a  total  loss  without  abandonment.235 

§  3003.  Capture  and  Seizure. — We  have  stated  else- 
where what  constitutes  a  capture  or  seizure,  as  well  also  as  the 
distinction  between  capture  and  arrests  or  detainments.  A 
complete  arrest  and  taking  at  sea  by  a  belligerent,  who  as- 
sumes and  retains  full  possession  as  a  prize  down  to  the  time 
of  the  abandonment,  is  a  constructive  total  loss  entitling  as- 
sured to  recover,  and  vesting  the  right  to  the  thing  insured  in 
the  abandonee.  Again,  the  property  may  be  in  esse  without 
the  assured  having  any  power  to  take  the  vessel  from  the  per- 
sons in  whom  the  possession  is  at  the  time,  or  there  may  be 
such  a  forcible  dispossession  or  ouster  of  the  owner  of  the 
ship  by  a  capture  that  the  insured  is  entitled  at  once,  on  intel- 
ligence thereof,  to  give  notice  of  abandonment,  which  will  be 
sufficient,  when  otherwise  valid,  if  the  actual  state  of  facts 
is  such  as  to  justify  it  at  the  time  of  the  abandonment.     Thus, 

iss  gewall  v.  CommorHal  Tns.  Co..  10  Johns.  (N.  Y.)  278.  Examine 
Crane  v.  N.  L.  Ins.  Co.,  13  Johns.  (N.  Y.)  161;  Thompson  v.  Read,  12 
Sere.  &  R.  (Pa.)  440. 

134  Oirden  v.  Columbian  Tns.  Co.,  10  Johns.  (N.  Y.)  273. 

2,5  Barney  v.  Insurance  Co..  5  TTar.  &  J.  (Md.)  139.  See  criticism 
of  this  case  in  2  Phillips  on  Insurance,  3d  ed.,  247,  sec.  1507. 
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a  capture  of  a  neutral  vessel  by  a  'belligerent  as  a  prize  consti- 
tutes a  total  loss,  entitling  assured  to  abandon,  and  this  right 
continues  while  such  detention  exists.236  This  rule,  however, 
as  above  stated,  does  not  apply  in  England,  except  in  so  far 
as  a  prima  facie  right  to  abandon  upon  receipt  of  intelligence 
of  a  capture  exists,  so  that  caution  should  be  exercised  in  ap- 
plying the  doctrines  of  such  English  cases  as  are  cited  in  sup- 
port of  the  rule.  This  distinction  rests  upon  considerations 
already  noted,  to  which  we  refer.237  So  also  in  view  of  cer- 
tain decisions  and  the  language  of  the  judges  therein  substan- 
tially to  the  effect  that  it  is  sufficient  if  the  loss  continues  total 
at  the  time  of  the  abandonment;  it  is  perhaps  a  question  as  to 
how  long  in  cases  of  capture,  the  assured  may  defer  his  right 
to  abandon.  The  point  has,  however,  been  considered  else- 
where.237a  But  however  this  may  be,  if  the  loss  has  ceased  to 
exist  after  the  right  has  first  accrued,  and  before  abandon- 
ment actually  made  by  a  removal  of  the  cause,  the  abandon- 
ment could  have  no  force.238     Thus,  although  there  is  no  re- 

m  Rhinelander  v.  Insurance  Co.,  4  Cranch  (V.  S.).  29;  Peele  v.  Mer- 
chants' Ins.  Co..  3  Mason  (C.  C).  27,  per  Story,  J.;  Dorr  v.  New  Eng- 
land Ins.  Co.,  11  Mass.  1;  14  Mass.  231;  Gardere  v.  Columbian  Ins. 
Co,.  7  Johns.  (N.  Y.)  314;  Brown  v.  Phoenix  Ins.  Co.,  4  Binn.  (Pa.)  445; 
Dorr  v.  Union  Ins.  Co.,  8  Mass.  494,  502;  Lozano  v.  Janson,  2  El.  & 
El.  160;  28  L.  J.  Q.  B.  337;  Delano  v.  Bedford  Ins.  Co.,  10  Mass.  347; 
Brotherston  v.  Barber,  5  Maule  &  S.  418;  Goss  v.  Withers.  2  Burr. 
683;  Law  v.  Goddard,  12  Mass.  112;  Smith  v.  Steinbach,  2  Caines  Cas. 
(N.  Y.)  158;  Murray  v.  United  Ins.  Co.,  2  Johns.  Cas.  (N.  Y.)  263;  Par- 
age v.  Dale,  3  Johns.  Cas.  (N.  Y.)  166;  Mey  v.  Tunno.  2  BayiS.  C.),307; 
Paterson  v.  Ritchie,  4  Maule  &  S.  393;  Queen  v.  Union  Ins.  Co..  2 
Wash.  (C.  C.)  331;  Mclver  v.  Henderson,  4  Maule  &  S.  576;  Olivera  v. 
Newburyport  Ins.  Co.,  3  Mass.  37:  Bohlen  v.  Delaware  Ins.  Co..  4 
Binn.  (Pa.)  430;  Rodocannchie  v.  Elliot,  43  L.  J.  Com.  P.  255;  42  L.  J. 
Com.  P.  247:  9  L.  R.  Com.  P.  518:  8  L.  R.  Com.  P.  649:  Lovering  v. 
Mercantile  Ins.  Co..  12  Pick.  (Mass.)  348:  Hamilton  v.  Mendes.  2  Burr. 
1212:  Marshall  v.  Delaware  Ins.  Co.,  4  Craneh  (U.  S.),  202,  per  Mar- 
shall. C.  J.;  2  Wash.  (C.  C.)  54:  Tucker  v.  United  Ins.  Co..  12  Mass. 
2S8;  Amory  v.  Jones.  6  Mass.  318:  Richardson  v.  Maine  Ins.  Co..  6 
Mass.  102;  Martin  v.  Salem  Ins.  Co.,  2  Mass.  420;  Bainbridge  v.  Noil- 
son,  10  East.  329. 

587  See  sees.  2945.  20(6.  herein. 

"'a  See  sees.  2969.  290C.  herein. 

238  Lovering  v.  Mercantile  ins.  Co..  12  Pick.  (Mass.)  2 is.  per  Shaw, 
C.  J.;  Tucker  v.  United  Ins.  Co.,  11'  Mass.  288;  Do  Peau  v.  Russell.  1 
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strietion  in  the  policy,  the  assured  cannot  abandon  for  a  cap- 
ture if  before  giving  notice  of  abandonment  lie  lias  received  in- 
telligence that  the  vessel  had  been  released  and  has  proceeded 
on  her  voyage,  and  when  it  does  not  appear  that  the  extent  of 
the  loss  on  the  voyage  is  such  as  to  justify  an  abandonment.239 
But  where  the  assured  had  no  knowledge  of  the  fact  of  restor- 
ation, it  is  held  that  his  abandonment  is  good.240    Where  the 
insured  did  not  abandon  for  capture  until  after  condemnation 
and  sale,  it  was  held  to  be  in  season,  the  capture  being  shown 
to  have  been  illegal,  whether  the  policy  had  expired  before 
the  condemnation  or  not.241    So  it  is  held  that  the  assured  may 
abandon  for  a  total  loss  on  information  of  a  capture,  though 
the  vessel  is  afterward  released  and  arrives  at  her  port  of  des- 
tination.242   And  although  the  property  be  condemned  and  an 
appeal  be  had  by  assured,  the  total  loss  and  the  right  of  aban- 
donment still  exists.243     The  friendly  capture  of  one  of  the 
convoyed  ships  by  the  captain  of  the  convoy  will  not  exempt 
the  insurers  from  paying  as  for  a  total  loss,  should  the  insured 
abandon.244     A  barratrous  seizure  by  the  crew,  who  having 
killed  part  of  the  officers  and  wounded  the  others,  and  having 
carried  away  a  part  of  the  vessel's  outfit,  and  so  far  disabled 
her  that  the  vessel  was  unable  to  continue    her  voyage,  and 
there  was  no  means  to  refit,  reofficer,  or  reman  her,  justifies 
an  abandonment.245    Proof  that  a  vessel  was  taken  possession 
of  by  a  privateer  under  Spanish  colors,  and  that  she  was  car- 
ried into  Porto  Rico,  is  sufficient  evidence  of  a  total  loss  after 

Brev.  (S.  0.)  441:  Rich.nro'son  v.  Maine  Ins.  Co.,  6  Mass.  102;  Queen  v. 
Union  Ins.  Co.,  2  Wash.  (C.  C.)  331;  Amory  v.  Jones,  6  Mass.  318. 

288  De  Peau  v.  Russell,  1  Brev.  (S.  C.)  441;  2  Am.  Dec.  676. 

240  Livingston  v.  Hastle,  3  Johns.  Cas.  (N.  Y.)  293. 

**>  Dorr  v.  Union  Ins.  Co.,  8  Mass.  494;  Dorr  v.  New  England  Ins. 
Co.,  11  Mass.  1. 

242  Slocum  v.  Insurance  Co.,  1  Johns.  Cas.  (N.  Y.)  151;  Bohlen  v. 
Delaware  Ins.  Co.,  4  Binn.  (Pa.)  430;  Gardere  v.  Columbian  Ins.  Co., 
7  Johns.  (N.  Y.)  514.  Contra,  Hallatt  v.  Peyton,  1  Calnes  Cas.  (N.  Y.) 
28. 

243  Dorr  v.  United  Ins.  Co.,  8  Mass.  494;  Rhinelander  v.  In- 
surance Co.  of  Pennsylvania.  4  Cranch  (U.  S.),  29. 

244  Governeur  v.  United  States  Ins.  Co.,  1  Caines  (N.  Y.),  492.  See 
Dean  v.  Decker,  2  Strange,  1250. 

245  Greene  v.  Pacific  Mut.  Ins.  Co.,  9  Allen  (Mass.),  217. 
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three  years,  during  which  time  nothing  has  been  heard  of  the 
vessel  or  cargo,  and  to  enable  the  assured  to  recover  it  is  nut 
necessary  to  show  a  condemnation.246  The  technical  total  loss 
arising  from  capture  ceases  with  the  final  decree  of  restitution, 
although  that  decree  may  not  have  been  executed  at  the  time 
of  the  oiler  to  abandon,  subject,  however,  to  the  exception 
that  the  prosecution  of  the  voyage  or  use  of  the  property  for 
the  purposes  intended  is  not  further  prevented.247  But  if  the 
decree  of  restitution  is  prevented  from  being  executed  by  an 
appeal  by  the  captors  after  acquittal,  the  right  of  abandonment 
still  exists,  for  the  peril  still  subsists  while  the  property  is  held 
by  the  captors.248  Capture  and  seizure,  whereby  the  voyage 
is  broken  up  indefinitely  or  altogether,  without  freight  earned 
before  abandonment  here,  or  before  action  brought  in  Eng- 
land, operates  as  a  constructive  total  loss  of  freight.240  If  the 
vessel  is  seized  for  a  violation  of  the  revenue  laws,  and  the 
vessel  is  subsequently  restored,  but  only  after  such  a  length  of 
time  that  repairs  to  more  than  her  value  are  necessary  to  en- 
able her  to  prosecute  her  voyage  home,  the  assured,  having 
abandoned,  is  held  entitled  to  recover.250 

§  3004.  Recapture. — It  may  be  generally  stated  that 
if  a  vessel  is  captured  and  recaptured,  the  question  whether 
the  loss  is  total  or  partial  must  depend  upon  the  circumstances 
of  the  case.251  Thus,  if  a  recapture  made  with  a  view  to  sal- 
vage produces  only  a  temporary  interruption  of  the  voyage, 
and  the  salvage  does  not  exceed,  with  the  expenses,  one-half 
the  value  of  the  property,  there  can  be  no  abandonment.252 

448  "Rnan  v.  Gardner,  1  Wash.  (C.  C.)  145.  See  Thompson  v.  Missis- 
sippi F.  &  M.  Ins.  Co.,  7  La.  228. 

**7  Marshall  v.  Delaware  Ins.  Co.,  4  Cranch  (U.  S/>.  202.  per  Mar- 
shall. C.  J.;  2  Wash.  (C.  C.)  54;  Adams  v.  Delaware  Ins.  Co.,  3  Binn. 
(Pa.)  2S7. 

248  Dutikrh  v.  Gatliff,  4  Dall.  (U.  S.>  446;  4  Cranch  (C.  C),  31.  n.; 
Bordes  v.  Ilallett.  1  Caines  (N.  Y.),  444;  Adams  v.  Delaware  Ins.  Co., 
3  Binn.  (Pa.)  203,  per  Tilghman,  C.  J. 

249  See  Symonds  v.  Union  Ins.  Co.,  4  Dall.  (U.  S.)  217;  1  Wash.  (C. 
C.)  382;  McCarthy  v.  Abel.  5  East,  3S8. 

»•  M'Gonn  v.  New  England  M.  Ins.  Co..  1  Story  (C.  C.)  157. 
*"  Marino  Ins.  Co.  v.  Tucker,  3  Cranch  (TJ.  S.).  357. 
*»  Queen  v.  Union  Ins.  Co.,  2  Wash.  (C.  C.i  331. 


§  3005         ABANDONMENT  AND  TOTAL  LOSS.  29G8 

Where  before  abandonment  for  capture  the  vessel  is  illegally 
rescued  by  the  master  and  retaken,  and  is  afterward  condemned 
for  the  rescue,  the  insured  is  not  entitled  to  abandon;  but 
otherwise  if  legally  rescued  and  afterward  retaken  and  lost.-'"'3 
And  if  the  insured  at  the  same  time  learns  that  his  vessel  has 
been  captured,  recaptured,  and  conveyed  to  the  country 
whither  she  is  bound,  he  cannot  abandon,  and  if  in  such  case 
she  be  afterward  restored  on  salvage  and  then  sold  at  auc- 
tion, it  is  held  the  charges  of  sale  fall  on  the  assured,  but  the 
insurer  pays  salvage  and  damages.254  In  another  case  a  ves- 
sel was  captured  and  deprived  of  all  her  papers,  which  she  nev- 
er regained,  and  was  afterward  recaptured  and  restored  on 
payment  of  salvage,  and  it  was  held  that  the  insured  was  justi- 
fied in  breaking  up  the  voyage,  and  that  the  ship  by  the  loss 
of  her  papers  not  being  in  a  legal  capacity  to  perform  her  voy- 
age, there  was  a  total  loss  by  capture.255  And  where  a  policy 
insured  all  but  French  risks,  and  the  vessel  was  captured  by  a 
Trench  privateer  and  retaken  by  an  English  frigate,  and  con- 
demned, it  was  held  that  the  assured  could  not  abandon  six 
months  after  the  condemnation.250  A  vessel  captured,  recap- 
tured, and  taken  into  port,  libeled,  and  sold  for  salvage  is  a 
constructive  total  loss.257 

§  3005.  Vessel  and  Carjro  Held  as  Security,  Captured 
and  Recaptured,  and  Kxpensive  and  Doubtful  Litigation 
Necessary  to  Recover  Her. — In  case  of  capture  and  recap- 
ture of  a  vessel  and  cargo  insured  by  one  to  whom  it  has  been 
delivered  to  hold  as  security,  on  account  of  the  original  own- 
ers, until  assured  is  indemnified  and  released  from  his  bond, 
the  ship  to  abide  the  issue  of  an  appeal  by  captors  from  a  de- 
cree of  restitution  under  a  prior  capture,  and  the  vessel  i«  de- 
creed to  be  restored  to  the  original  owners  on  payment  to  the 

258  Robinson  v.  Jones,  8  Mass.  530:  McLellan  v.  Maine  Ins.  Co..  12 
Mass.  246. 

234  Muir  v.  T'nion  Ins.  Co..  1  Cninos  (N.  Y.),  49.  See  De  Peau  v. 
Russell.  1  Brov.  (S.  C.)  441.  Son.  as  to  expenses  of  sale,  2  Phillips  on 
Insurance,  3d  ed.,  220,  sec.  VIC..". 

"s  Post  v.  Phnpnix-  Tns.  Co..  10  Johns.  (N.  Y.)  79. 

J60  ftojrpt  v.  Thurston.  2  Johns.  Cms.  (N.  Y.I  24S. 

a7  Williams  v.  Suffolk  Ins.  Co.,  3  Sum.  (C.  C.)  510,  per  Story.  J. 
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recaptors  of  a  proportionate  amount  of  the  salvage  and  costs, 
the  ]oss  of  the  possession  and  the  necessity  of  pursuing  the 
property  through  an  expensive,  troublesome,  and  doubtful 
litigation  entitles  assured  to  abandon  and  to  recover  the  amount 
insured,  and  the  abandonees  acquire  all  assured's  rights  and 
remedies  against  the  original  owners.258 

§  3006.  Abandonment — Jettison — Contribution  need 
not  be  First  Demanded. — Where  tbere  is  a  general  average 
loss  previous  to  a  total  loss  the  right  to  claim  contribution  for 
jettison  of  a  part  insured  may  be  transferred  to  the  abandonee, 
and  a  recovery  be  had  as  for  a  total  loss.259  It  is  held  that 
if  goods  are  lost  by  jettison  the  owner  cannot  abandon  to  the 
insurer  and  turn  over  to  him  his  claim  against  the  other 
freighters  for  contribution,  but  he  must,  in  the  first  place, 
apply  to  the  freighters  himself.260  This  case,  however,  is  not 
in  accord  with  the  weight  of  authority.  It  is  true  that  assured 
is  obligated  to  reduce  the  ultimate  loss  as  much  as  possible, 
and  that  in  all  cases  until  abandonment  the  goods  saved  be- 
long to  assured.261  But  although  assured  may  or  may  not 
elect  to  abandon,  nevertheless  if  a  total  loss  arises  to  assured  by 
a  peril  within  the  policy,  and  a  jettison,  to  avert  a  peril,  falls 

188  Russell  v.  Union  Ins.  Co.,  4  Dall.  (tJ.  S.)  421. 

■»  Walker  v.  United  States  Ins.  Co.,  11  Sere.  &  R.  (Pa.)  61. 

560  Papsley  v.  United  States  Ins.  Co.,  4  Binn.  (Pa.)  502.  "If  all  the 
goods  had  been  thrown  overboard,  the  assured  would  be  entitled  to 
abandon  to  the  insurers,  who  would  then  be  bound  to  pay  the  sum 
insured,  saving  to  them  the  right  of  action  against  those  persons  lia- 
ble to  contribute.  But  when  one  is  not  thus  entitled  to  abandon,  he 
must  necessarily  wait  until  the  adjustment  of  average  is  made  before 
he  can  oblige  the  insurers  to  pay  their  contingent.  The  merchant, 
part  of  whose  goods  have  been  thrown  overboard  for  the  owner's 
safety,  is  to  claim  their  value  from  those  persons  whose  goods  have 
been  saved,  with  a  reserved  right  to  demand  of  his  insurers  the  con- 
tingent of  real  and  actual  loss  remaining  to  his  own  lot":  Emerigon 
on  Insurance.  Meredith's  ed.  1850,  c.  xii,  sec.  44,  p.  509.  See.  also. 
2  Marshall  on  Insurance,  3d  ed.,  547:  2  A  mould  on  Marine  Insur- 
ance. Pork  ins'  ed.  1850,  *950,  954.  sec.  35::. 

101  "Things  oast  into  the  sea  for  the  common  safety  do  not  cease 
to  belong  to  their  former  owners,  to  whom  they  must  be  restored 
if  recovered,  saving  the  expenses  of  salvage.  Pes  jacta  dominl 
manet,  nee  fit  adprehendentis;  quia  pro  derelicto  non  habetur": 
Emerigon  on  Insurance,  Meredith's  ed.  1S50,  c.  xii,  sec.  40,  p.  473. 
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within  the  operation  of  that  peril,  so  far  as  a  claim  for  a  loss 
is  concerned  it  cannot  be  fairly  conceived  that  assured  is  obli- 
gated to  defer  his  abandonment  and  his  consequent  right  to 
indemnity  until  such  time  as  he  has  reduced  his  claim  against 
the  underwriter  as  far  as  possible  by  contribution  or  demand 
therefor.  The  contract  is  one  of  indemnity  under  the  policy 
arising,  so  far  as  the  right  to  abandon  is  concerned,  at  the  mo- 
ment when  the  loss  first  becomes  so  far  total  as  to  justify  an 
abandonment,  and  assured's  rights  under  the  insurance  con- 
tract ought  not  to  be  suspended  in  order  to  compel  assured, 
without  his  election,  to  first  apply  for  contribution  himself 
before  turning  over  his  claim  to  the  underwriters,  nor  does  the 
law  by  the  weight  of  authority  require  that  such  demand  of 
payment  of  the  contributors  be  first  made,  but  assured  may  re- 
sort at  once  to  the  underwriters.  But  the  owner  may  elect  to 
pursue  his  other  remedy  of  contribution  where  the  vessel  ar- 
rives safely  in  port,  but  he  cannot  retain  the  proceeds  of  both. 
It  also  follows,  in  accordance  with  the  principles  governing  an 
abandonment,  that  if  assured  chooses  to  look  to  assurer  fot- 
his  whole  loss,  such  election  must  be  seasonably  exercised 
while  the  right  to  enforce  contribution  exists  and  while  the 
lien  on  the  interests  liable  therefor  continues,  and  before  there 
has  been  any  waiver  of  the  exercise  of  the  right  to  contribu- 
tion by  assured.262 

"»  Faulkner  v.  Augusta  Ins.  Co.,  2  McMull.  (S.  C.)  158;  Forbes  v. 
Manufacturers'  Ins.  Co.,  1  Gray  (Mass.),  374;  Diekerson  v.  Jardlne,  L. 
R.  3  Com.  P.  639;  Hause  v.  New  Orleans  P.  &  M.  Ins.  Co.,  5  La.  379; 
10  La.,  O.  S.,  1;  Greely  v.  Tremont  Ins.  Co.,  9  Cush.  (Mass.)  419.  per 
Shaw,  C.  J.;  Maggrath  v.  Church,  1  Caines  (N.  Y.).  215;  Jurael  v.  Ma- 
rine Ins.  Co.,  7  Johns.  (N.  Y.)  412;  7  Johns.  (N.  Y.)  6;  Watson  v.  Ma- 
rine Ins.  Co.,  2  Arnould  on  Marine  Insurance.  Maclacblan's  ed.  1S87, 
916;  2  Parsons  on  Marine  Insurance,  ed.  1SG8,  289,  et  seq.,  notes;  2 
Phillips  on  Insurance,  3d  ed.,  122,  123,  328,  sees.  1348,  1351,  in  17. 
"Where  a  person  insured  by  a  contract  of  marine  insurance  has  a 
demand  against  others  for  contribution,  he  may  claim  the  whole 
loss  from  the  insurer,  subrogating  him  to  his  own  right  to  contribu- 
tion. But  no  such  claim  can  be  made  upon  the  insurer  after  the 
separations  of  the  interests  liable  to  contribution,  nor  when  the  in- 
sured, having  the  right  and  opportunity  of  enforcing,  has  neglected 
or  waived  the  exercise  of  that  right":  Deering's  Annot.  Civ.  Code 
Cal.,  sec.  2745. 
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§  3007.  Stranding — Submersion. — The  stranding  or  sul- 
mersion  of  a  vessel  does  not  of  itself  furnish  a  sufficient 
cause  for  abandonment.  Thus,  in  case  of  stranding,  the  mas- 
ter and  crew  are  bound  to  use  their  best  exertions  to  float 
the  ship,  since  by  such  exertions  or  by  extraneous  assistance 
or  accident  the  vessel  may  be  floated  without  there  being  any 
material  injury,  and  enabled  to  pursue  her  voyage  within  such 
reasonable  time  that  the  purposes  of  the  voyage  or  adventure 
are  not  defeated.  But  the  attending  circumstances  may,  how- 
ever, be  such — and  in  this  connection  locality  is  of  great  im- 
portance— that  an  abandonment  will  be  justified;  as  where 
the  ship  is  for  all  purposes  of  the  voyage  so  hopelessly  condi- 
tioned, or  injured,  or  her  situation  so  desperate,  that  she  can- 
not be  available  to  prosecute  the  adventure  within  such  reason- 
able time,  or  at  such  great  expense  for  repairs,  or  to  deliver 
her  from  her  peril,  but  that  the  voyage  will  be  defeated,  and 
the  vessel  may  be  stranded  at  such  a  place  as  that  neither 
workmen  nor  materials  may  be  had,  or  that  the  chance  of  get- 
ting the  vessel  afloat  is  very  remote,  or  she  may  not  be  able 
to  be  floated  in  season  to  prosecute  her  voyage,  or  the  vessel 
may  after  stranding  be  deemed  a  wreck.263  '  Thus,  it  is  held 
that  to  warrant  the  abandonment  of  a  stranded  vessel  as  a  to- 
tal loss,  it  must  appear  to  the  satisfaction  of  the  jury  that  the 
delivery  of  the  vessel  from  the  peril  was,  upon  reasonable 
grounds,  judged  to  be  impracticable,  or  not  to  be  effected  un- 
less at  an  expense  that  would  absorb  all  her  value,264  or  ex- 

"»  Bosley  v.  Chesapeake  Tns.  Co..  3  Gill  &  J.  (Md.)  450;  22  Am.  Dec. 
337:  Sewall  v.  United  States  Ins.  Co..  11  Tick.  (Mass.)  00,  per  Shaw, 
C.  J.:  Rowland  v.  Marine  Tns.  Co..  2  Cranch  (C.  0.),  474:  Wood  v. 
Lincoln  etc.  Ins.  Co.,  6  Mass.  470.  per  Parsons,  C.  J.:  King  v.  Mid- 
dletown  Tns.  Co.,  1  Conn.  1S4;  Fontaine  v.  Phoenix  Tns.  Co.,  11  Johns. 
(N..Y.)  203;  Patrick  v.  Commercial  Ins.  Co..  11  Johns.  (N.  Y.),  per 
Kent,  C.  J.:  King  v.  Hartford  Ins.  Co.,  1  Conn.  422:  Lincoln  v.  Hope 
Tns.  Co..  8  Cray  (Mass.),  22:  Toole  v.  Merchants'  Ins.  Co..  3  Mason 
(C.  C.I.  27  Griswold  v.  New  York  Ins.  Co..  3  Johns.  (N.  Y.)  .°>21 ;  .°,  Am. 
Dec.  400:  Allen  v.  Mercantile  Ins.  Co..  4n  Barb.  (N.  Y.)  <M2:  Church 
r.  Marino  Ins.  Co..  1  Mason  <C.  C),  341;  Reynolds  v.  Ocean  Ins.  Co., 
22  Pick.  (Mass.)  191.  See  Emeri.son  on  Insurance.  Meredith's  ed. 
1850.  e.  xii,  soo.  13.  p.  320. 

2<*  Copelin  v.  Phcenix  Ins.  Co.,  4G  Mo.  211;  2  Am.  Dec.  504. 
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ceed  half  her  value.205  So  where  a  ship  is  stranded  and  cannot 
be  got  off  in  season  to  pursue  her  voyage,  which  she  otherwise 
would,  or  when  it  is  doubtful  whether  she  can  be  got  off,  and 
the  insurer  on  notice  will  not  engage  to  pay  the  expense  of  the 
attempt  and  repair  the  vessel  if  it  is  successful,  the  insured 
may  abandon.200  In  another  case  a  policy  was  made  on 
freight  from  New  York  to  Barcelona.  The  vessel  while  pro- 
ceeding out  of  the  harbor  on  the  voyage  insured  was  stranded, 
and  the  cargo,  consisting  of  flour,  was  so  damaged  that  it 
would  not  be  worth  the  freight  to  carry  it  to  its  destination. 
Information  was  given  to  the  insurers  at  the  time  of  the  ac- 
cident, and  two  days  afterward  the  insured  abandoned  as  for 
a  total  loss.  The  vessel  was  repaired  in  seventeen  days,  en- 
abling her  to  prosecute  the  voyage  at  an  expense  of  one  hun- 
dred and  fifty  dollars.  The  cargo,  which  was  insured  by  oth- 
ers, had  also  been  abandoned  and  accepted  by  the  insurers, 
and  sold  at  auction  at  a  loss  of  about  twenty-seven  per  cent. 
It  was  held  that  the  insured  on  the  freight  had  no  right  to 
abandon,  but  should  have  offered  to  the  owners  of  the  cargo 
to  carry  it  to  its  place  of  destination,  so  as  to  entitle  them 
to  the  freight.267  The  fact  that  the  vessel  is  ultimately  float- 
ed after  the  abandonment,  or  that  the  actual  expenditure  is 
much  less  than  assured  has  calculated,  does  not  destroy  the  val- 
idity of  the  abandonment  where  at  the  time  of  the  abandon- 
ment the  imminency  of  the  peril  or  the  character  of  the 
stranding  is  of  such  a  character  as  to  render  it  in  good  judg- 
ment hopeless  to  float  the  vessel,  or  if  the  circumstances  are 
such  that  in  all  human  probability  the  expenditures  necessary 
to  deliver  the  ship  from  her  peril  are,  so  far  as  reasonable  cal- 
culations can  be  made,  in  excess  of  half  the  ship's  value,  for 
subsequent  events  cannot  in  this  country  change  the  character 
of  the  loss  at  the  time  of  the  abandonment.208  In  case  of  the 
unnavigability  of  a  vessel  the  obligation  of  the  master  to  re- 

w  As  tn  fifty  per  cent  rule,  see  see.  3008.  herein. 

*"*  Wood  v.  Lincoln  etc.  Ins.  Co..  6  Mass.  47!>:  4  Am.  Dec.  103. 

297  Grlswold  v.  New  York  Ins.  Co.,  3  Johns.  (N.  Y.)  321;  3  Am.  Dec. 
490. 

288  Rhinelander  v.  Insurance  Co.,  4  Crancb  CTT.  S.1)  20.  per  Marshall, 
C.  J.;  Fontaine  v.  Phcenix  Ins.  Co.,  11  Johns.  (N.  Y.)  293;  Fulton  Ins. 
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pair  and  his  right  to  sell  the  vessel  may  affect  the  question  of 
the  right  of  assured  to  claim  a  total  loss  on  freight  with  or 
without  notice  of  abandonment.269  There  is  an  actual  total 
loss  by  submersion  where  all  hope  of  restoration  is  irretriev- 
ably gone.270 

§  3008.  Fifty  Per  Cent  Rule — Repairs.— It  is  a  gen- 
eral rule  in  this  country  that  assured  may  abandon  where  the 
injury  which  the  vessel  sustains  or  the  expense  of  repairing 
will  exceed  half  her  value.  But  the  underwriters  may  agree 
at  all  events  to  pay  for  the  repairs,  though  the  loss  should  ex- 
ceed half  the  value,  or  their  liability  in  case  only  of  a  partial 
loss.271  This  rule  is  important,  in  that  it  is  a  distinct  and  clear 
departure  from  the  English  rule.272  This  question  will,  how- 
ever, be  given  a  full  consideration  elsewhere.273 

Co.  v.  Goodman.  32  Ala.  108;  Kins*  v.  Hartford  Ins.  Co.,  1  Conn.  422; 
King  v.  Middlotown  Ins.  Co.,  1  Conn.  184;  Orient  Mut.  Ins.  Co.  v. 
Adams,  123  U.  S.  67;  8  Supr.  Ct.  Rep.  68,  per  Harlan,  J.;  Howland  v. 
Marine  Ins.  Co.,  2  Cranch  (C.  C),  474;  Marshall  v.  Delaware  Ins.  Co., 
4  Cranch  (U.  S.),  202;  3  Kent's  Commentaries,  321. 

269  Robertson  v.  Carruthers,  2  Stark.  571,  per  Lord  Tenterden; 
Mount  v.  Harrison,  4  Bing.  388;  1  Moore  &  P.  14;  Callender  v.  In- 
surance Co.  of  North  America,  5  Binn.  (Pa.)  525;  Idle  v.  Royal  Exch. 
Assur.  Co.,  8  Taunt.  755;  3  Moore,  115.  And  examine  s.  c.  3  Brod. 
&  B.  151;  Gordon  v.  Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick.  (Mass.) 
249. 

270  Sewall  v.  United  States  Ins.  Co.,  11  Pick.  (Mass.)  90;  Roux  v. 
Salvador,  3  Bing.  N.  C.  287;  Peele  v.  Suffolk  Ins.  Co.,  7  Pick.  (Mass.) 
257. 

271  Orient  Mut.  Ins.  Co.  v.  Adams,  123  U.  S.  67;  8  Supr.  Ct.  Rep.  68; 
Hart  v.  Delaware  Ins.  Co.,  2  Wash.  (C.  C.)  346:  Wood  v.  Lincoln  etc. 
Ins.  Co.,  6  Mass.  479,  4S2;  Bradlie  v.  Maryland  Co.,  12  Pet.  (U.  S.) 
378;  Deblois  v.  Ocean  Ins.  Co.,  16  Pick.  (Mass.)  303;  28  Am.  Dec.  245; 
Budd  v.  Union  Ins.  Co.,  4  McCord  (S.  O),  1;  Peters  v.  Phoenix  Ins. 
Co.,  3  Serg.  &  R.  (Pa.)  25;  Patapsco  Ins.  Co.  v.  Southgate,  5  Pet.  (U. 
S.)  604;  Cohen  v.  Charleston  etc.  Ins.  Co.,  Dud.  (S.  C.)  147;  31  Am. 
Dec.  549;  Abbot  v.  Browne,  1  Caines  (N.  Y.).  292;  2  Am.  Dec.  187; 
Robinson  v.  Commercial  Ins.  Co.,  3  Sum.  (C.  C.)  220;  Gould  v.  Shaw, 
1  Johns.  Cas.  (N.  Y.)  293:  Dickey  v.  American  Ins.  Co..  ."•.  Wend.  (N. 
Y.)  658;  4  Cow.  (N.  Y.)  222;  20  Am.  Dec.  763. 

m  Robertson  v.  Clarke.  S  Moore.  622;  1  Bing.  44.";  Robertson  v. 
Carruthers,  2  Stark.  271;  Read  v.  Bonham,  3  Brod.  &  B.  147;  6  Moore, 
397. 

278  See  chapter  herein  on  "Repairs."  sale,  etc. 
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§  3009.     Extreme  and  Imminent  Danger  of  Destruction. 

If  the  vessel  by  a  peril  insured  against  is  actually  placed  in 
such  a  situation  that  she  is  in  extreme  and  imminent  danger 
of  destruction  or  of  perishing,  notwithstanding  the  efforts  of 
the  master  and  crew,  it  is  a  good  cause  for  abandonment.274 
So  if  a  vessel  is  cast  upon  a  ledge  of  rocks,  and  her  situation 
is  so  desperate  that  there  is  imminent  danger  of  her  destruc- 
tion in  a  few  hours,  an  abandonment  is  justified.275  But  the 
fact  of  imminent  danger  does  not  justify  an  abandonment  if 
the  vessel  arrives  at  a  place  where  she  can  be  repaired  at  less 
than  half  her  value.276  In  case  of  stranding  and  unnaviga- 
bility  the  imminent  danger  of  destruction  of  the  vessel  may 
involve  the  question  of  the  obligation  of  the  master  to  repair 
and  his  right  to  sell,  and  so  affect  the  question  of  the  right  to 
claim  a  total  loss  of  freight  either  with  or  without  abandon- 
ment.277 

§  3010.  Fraudulent  and  Designed  Exposure  to  Peril 
Distinguished  from  Mere  Negligence  of  Master  and 
Mariners. — If  a  vessel  is  so  conditioned  and  situated  that  an 
abandonment  made  is  apparently  justified  by  reason  of  a  peril 
insured  against,  it  may  be  important  to  consider,  in  determin- 
ing whether  a  recovery  should  be  defeated,  to  what  extent 
the  loss  was  occasioned  by  the  fraudulent  or  designed  expos- 
ure of  the  vessel  to  the  peril,  as  distinguished  from  the  mere 
negligent  acts  of  omission  or  commission  of  the  master  or  ma- 
riners, without  fraud  or  design,  operating  as  a  remote  cause  of 
the  loss.278 

§  3011.  Vessel  Deserted  by  Mariners  Because  of  In- 
ability to  Extricate  Her  from  Peril,  or  in  Case  of  Mutiny 
or  to  Save  Their  Lives,  etc. — An  abandonment   of  a  vessel 

274  King  v.  Middletown  Ins.  Co.,  1  Conn.  184.  See  Peele  v.  Mer- 
chants' Ins.  Co.,  3  Mason  (C.  C.I.  27;  3  Kent's  Commentaries,  321, 

275  Teele  v.  Suffolk  Ins.  Co.,  7  Pick.  (Mass.)  254,  per  Tarker,  C.  J. 
2,0  Hall  v.  Franklin  Ins.  Co.,  9  Pick.  (Mass.)  466. 

277  Mount  v.  Harrison.  4  Blng.  388;  1  Moore  &  P.  14:  Idle  v.  Royal 
Exch.  Assur.  Co.,  3  Brod.  &  B.  151;  3  Moore,  115;  8  Taunt.  755.  See 
Orrok  v.  Commonwealth  Ins.  Co.,  21  Pick.  (Mass.)  456. 

278  Orient  Mut.  Ins.  Co.  v.  Adams,  123  U.  S.  67;  8  Supr.  Ct.  Rep.  68. 
And  see  chaps,  lvii,  lxiv,  herein. 
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may  bo  justified  in  cases  where  she  is  abandoned  or  deserted 
by  the  master  or  mariners,  or  by  the  crew  at  sea,  or  on  a  voyage, 
and  left  in  such  a  situation  that  she  is  unable  to  be  regained, 
or  if  regained  to  be  manned,  equipped,  or  repaired,  and  is  dis- 
abled for  all  the  purposes  of  the  voyage,  and  is  out  of  the  pres- 
ent possession  and  control  of  the  owners,  or  where  she  is  so 
conditioned  or  situated  that  the  time  when  the  voyage  may  be 
resumed  is  uncertain  or  unreasonably  distant,  or  where  the 
risk  of  delay  and  expense  is  disproportionate  to  the  benefits 
expected  from  the  adventure  or  to  the  value  of  the  vessel,  and 
this  is  so  even  though  the  vessel  be  thereafter  rescued  by  oth- 
ers and  brought  into  port,  provided  the  abandonment  was  jus- 
tified when  made.279  This  is  illustrated  by  a  case  where 
the  insured  vessel  being  jammed  fast  in  the  ice  in  the  Arctic 
Ocean,  with  no  open  water  in  sight,  and  drifting  northward 
with  the  current,  her  officers  and  crew,  finding  it  impossible  to 
extricate  her,  left  her  and  took  to  the  boats,  and  succeeded 
after  three  days  in  reaching  a  whaling  fleet,  fifty  miles 
south.  Ten  days  afterward,  by  a  change  of  wind  and  cur- 
rent, the  ice  loosened,  and  the  vessel  was  brought  out  by  the 
master  and  crew  of  another  vessel  and  held  by  them  for  sal- 
vage, but  the  master  of  the  insured  vessel,  whose  crew  had  be- 
come scattered  in  other  vessels,  and  some  of  whom  had  started 
homeward,  was  unable  to  obtain  a  sufficient  crew  to  regain 
possession  of  the  vessel,  so  as  to  pursue  the  voyage  in  which 
she  was  employed  and  for  which  she  was  insured,  and  she  was 
brought  by  the  salvors  to  San  Francisco,  and  before  her  arriv- 
al at  that  port  abandoned  by  her  owners  to  the  underwriters: 
it  was  held  a  constructive  total  loss,  and  that  the  abandonment 
was  good.280     So  where  a  vessel  was  barratrously  seized  by 

*"»  Snow  v.  Union  Ins.  Co..  110  Mass.  592;  20  Am.  Rep.  349;  Holds- 
worth  v.  Wise.  7  Barn.  &  C.  704:  1  Man.  &  R.  07":  Greene  v.  Paclflei 
Mut.  Ins.  Co.,  9  Allen  (Mass.),  217;  Brown  v.  Smith.  1  Dow.  P.  C. 
340;  Thomas  v.  Rockland  Ins.  Co.,  45  Me.  11G;  Perry  v.  Aberdeen.  9 
Barn.  &  C.  411;  4  Man.  &  R.  343  (case  of  "warranted  free  from  aver- 
age unless  general"  and  abandonment  of  cargo). 

240  Snow  v.  Union  Ins.  Co.,  119  Mass.  502;  20  Am.  Rep.  349. 
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the  crew,  -who  killed  part  of  the  officers,  and  she  was  so  far  dis- 
abled by  the  mutineers  that  after  her  restoration  it  was  unable 
to  re-man  or  re-officer  her  so  as  to  continue  the  voyage,  an 
abandonment  was  held  justifiable.281  And  where  a  ship  was 
abandoned  at  sea  by  the  master  and  crew,  but  was  saved, 
brought  into  port,  and  libeled  for  salvage,  the  right  to  make 
abandonment  was  not  denied,  but  only  a  recovery  as  for  a  par- 
tial loss  was  permitted,  because  no  abandonment  was  made.282 
So  again  in  another  case  the  crew,  acting  in  good  faith,  desert- 
ed a  vessel  at  sea,  which  had  become  so  leaky  that  they  feared 
for  their  lives  should  they  remain  by  her,  and  an  abandon- 
ment was  held  valid,  although  she  was  subsequently  saved, 
brought  into  port,  repaired  and  sent  home,  the  salvage  and  re- 
pairs exceeding  her  value.283 

§  J5012.  Place  of  Peril  may  Enhance  Probability  of 
Total  Loss. —  The  vessel  may  sustain  such  an  injury  by  a 
peril  insured  against  that  the  ship  is  unable  to  proceed  fur- 
ther at  sea  and  be  forced  into  a  port  of  necessity,  or  be  driven 
upon  a  distant  coast  or  island  where  no  repairs  can  be  made 
nor  workmen  nor  materials  had,  or  if  procurable  at  all,  then 
from  such  a  distance  and  at  such  an  unreasonable  delay  or 
expense  as  not  to  be  warranted  by  the  value  of  the  property 
when  saved,  or  in  case  of  cargo  no  other  ship  may  be  able  to 
be  then  obtained  for  forwarding  the  goods,  or  the  ship  may  be 
upon  a  near-by  dangerous  shore  or  rocks,  in  such  extreme  haz- 

28i  f?reene  v#  Pacific  Ins.  Co.,  9  Allen  (Mass.),  217. 

*•*  Thomas  v.  Rockland  Ins.  Co.,  45  Me.  116. 

*»  Holdsworth  v.  Wise,  7  Barn.  &  C.  794;  1  Man.  &  R.  673.  It  Is  im- 
portant  to  note  here  the  distinction  appearing  herein  nnder  sees. 
2945,  2946.  Thus,  in  this  case  the  assured  had  no  knowledge  of  the 
ship's  safety  when  he  abandoned,  but  the  vessel  was  a  total  loss  to 
assured  although  brought  into  port.  But  in  Faulkner  v.  Ritchie,  2 
Maule  &  S.  200,  where  the  crew  seized  the  ship  and  carried  her 
away,  and  afterward  abandoned  her  when  she  was  picked  up  and 
taken  home  but  reparable,  and  a  distinction  was  made  between  a 
loss  of  the  voyage  and  a  constructive  total  loss,  it  beiug  held  merely 
the  former,  but  this  rested  upon  the  fact  that  the  ultimate  state  of 
facts  did  not  show  a  constructive  total  loss. 
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ard,  despite  the  efforts  of  the  mariners,  as  to  justify  the  belief 
of  an  imminent  total  loss,  or  the  locality  of  the  stranding  may 
be  such  that  no  assistance  can  be  had  to  float  the  vessel,  and 
her  peril  is  extreme;  in  all  of  which  cases  the  place  of  peril  so 
far  enhances  the  probability  of  a  total  loss  as  to  constitute  an 
important  factor  in  holding  an  abandonment  justifiable.284 
So  where  on  a  voyage  between  New  York  and  Curaqoa  the 
vessel  lost  her  mast,  and  at  Curaqoa  had  to  be  abandoned  for 
want  of  materials  to  repair  her,  it  was  held  that  she  received 
her  death  wound  on  the  voyage,  and  the  insured  was  entitled 
to  recover  for  total  loss.285  So  the  place  of  peril  may  affect 
the  question  of  the  obligation  of  the  master  to  procure  another 
vessel  to  transship  the  cargo;  as  where  the  master  would  have 
been  obliged  to  travel  sixteen  miles  to  procure  a  ship,  he  was 
held  under  no  obligation  to  make  the  attempt.286  And  al- 
though neither  the  goods  may  be  sea-damaged  nor  memoran- 
dum articles,  yet  the  locality  may  affect  the  right  of  the  mas- 
ter to  sell,  reference  being  had  to  the  dangerous  locality  of  the 
stranding  or  the  distance  of  the  owners  or  insurers  from  the 
scene,  the  means  afforded  for  transmitting  intelligence  of  the 
disaster  before  the  ship  might  probably  be  lost,  and  the  in- 
creasing hazard  day  by  day  to  the  ship  from  her  situation.287 

§  3013.  Arrival  of  Ship — Continuation  of  Risk — Com- 
pletion  of  Voyage — Ship  on  Arrival  not  Worth  Repairing 
or  Repairs  Exceeding-  Fifty  Per  Cent — Freight. — There 
must,  as  a  general  rule,  have  been  a  total  loss  during  continu- 

M4  Patrick  v.  Commercial  Ins.  Co.,  11  Johns.  (N.  Y.)  9;  Manning 
v.  Newnham,  3  Doug.  130;  reported  in  2  Marshall  on  Insurance,  ed. 
1S10,  586;  Stagg  v.  United  Ins.  Co.,  3  Johns.  (N.  Y.)  34;  King  v.  Mid- 
dleton  Ins.  Co.,  1  Conn.  184;  Wood  v.  Kennebec  Ins.  Co.,  6  Mass.  I7f>> 
per  Parsons.  C.  J.;  Ralston  v.  Union  Ins.  Co.,  4  Binn.  (Pa.)  38G; 
Knight  v.  Faith,  19  L.  J.  Q.  B.  509;  15  Q.  B.  G49;  Bell  v.  Nixon,  Holt 
N.  P.  423;  Abbot  v.  Sebor,  3  Johns.  Cas.  (N.  Y.)  39.  But  see  King 
v.  Hartford  Ins.  Co.,  1  Conn.  422. 

™  Staerg  v.  United  Ins.  Co.,  3  Johns.  Cas.  (X.  Y.)  34. 

186  Saltus  v.  Ocean  Ins.  Co.,  12  Johns.  (N.  Y.)  107,  per  Yeates.  J. 

187  The  Brig  Sarah  Ann.  13  Pet.  (U.  S.)  387;  Treadwell  v.  Union  Ins. 
Co..  0  Cow.  (N.  Y.)  270;  Hunt  v.  Roynl  Exch.  Assur.  Co.,  5  Maule  & 
S.  57,  per  Bailoy,  J.  But  see  Bryant  v.  Commonwealth  Ins.  Co.,  6 
Pick.  (Mass.)  131. 
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ance  of  the  risk  or  at  some  period  of  the  voyage  to  entitle  as- 
Bured  to  abandon.  It  is  said288  "nothing  can  be  better  estab- 
lished than  that  the  owner  can  only  abandon  in  the  case  of  a 
total  loss  happening  at  some  period  or  other  of  the  voy- 
age." -80  In  an  English  case  there  was  a  policy  on  ship  and 
freight,  and  the  vessel  sustained  injuries  during  the  first  and 
last  parts  of  her  voyage.  She  arrived,  however,  at  her  port  of 
destination,  and  the  insured  on  ship  abandoned  it  in  port  as 
not  worth  repairing,  by  reason  of  the  damage  sustained  on  the 
voyage,  and  claimed  a  total  loss.  The  abandonment  was  ac- 
cepted, a  total  loss  paid,  and  the  freight  earned  was  paid  to 
said  insurers,  but  it  was  held  in  an  action  to  recover  from  the 
insurers  of  freight  that  they  were  not  liable,  for  the  condition 
in  the  freight  policy  that  freight  should  be  earned  had  been 
fulfilled,  and  it  was  declared  that  no  previous  case  existed 
where  the  owners  had  been  permitted,  after  she  had  actually 
performed  her  voyage  and  arrived  in  port,  to  treat  an  injury 
sustained  on  the  voyage  as  a  total  loss  and  abandon.290  In  a 
Kew  York  case  a  recaptured  ship  was  brought  into  her  port  of 
destination.  There  were  salvage  charges  amounting  to  one- 
third  her  value,  which  were  paid  by  money  raised  on  bottom- 
ry by  the  master,  who  purchased  her  upon  a  sale  made  for  the 
benefit  of  all  concerned;  she  was  surrendered  by  the  salvors 
before  abandonment  was  made,  and  it  was  held  that  after  her 
arrival  there  could  be  no  abandonment  or  recovery  in  excess 
of  expenses  and  salvage,  and  it  was  declared  that  there  was 
no  case  known  to  the  court  "in  which  assured  can  abandon  after 

*•*  2  Marshal]  on  Insurance,  ed.  1810.  583. 

550  In  this  case  the  ship  arrived  at  her  port  of  destination,  but  It 
was  claimed  that  she  had  sustained  such  injuries  on  her  voyage 
'as  not  to  be  worth  repairing.  It  was  expressly  found,  however,  that 
there  was  only  a  partial  loss,  and  it  was  upon  this  point  that  the 
decision  was  made.  The  insurance  was  upon  the  ship  for  the  voy- 
age and  she  had  been  moored  twenty-four  hours  in  safety:  Cazelet 
v.  St.  Barbe,  1  Term  Rep.  1ST,  reported,  also,  in  2  Marshall  on  Insur- 
ance, ed.  1810,  583. 

2<K>  Stewart  v.  Greenock  M.  Ins.  Co.,  2  H.  L.  Cas.  159;  Scottish  M. 
Ins.  Co.  v.  Turner,  4  II.  L.  Cas.  159,  311:  Macq.  H.  L.  Cas.  334, 
per  Cranworth.  L.  C;  per  Lord  Truro,  17  Jur.  G31;  15  C.  C.  S. 
(Scot.)  33;  20  Eng.  L.  &  Eq.  24. 
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the  voyage  is  completed  and  he  is  informed  that  it  is  so."  m 
So  where  a  vessel  had  arrived  safe  after  her  voyage,  and  be- 
fore the  offer  to  abandon  it  was  intimated  that  there  could  be 
no  abandonment  of  the  vessel.292  In  another  case  the  owner 
of  a  ship  was  the  owner  of  freight  and  cargo,  and  the  expense 
of  repairs  to  the  ship,  by  reason  of  general  average  contribu- 
tion, was  reduced  below  fifty  per  cent  of  the  ship's  value,  and 
it  was  held  that  if  the  vessel  reaches  a  port  where  the  owners 
reside,  it  being  her  port  of  destination,  and  is  there  in  a  repar- 
able state,  no  abandonment  can  be  made.293  In  another  case 
decided  in  England  an  abandonment  was  made  as  for  a  con- 
structive total  loss  arising  from  the  desertion  of  the  crew;  the 
vessel  was  picked  up  and  carried  into  a  foreign  port,  where 
she  was  repaired  on  bottomry  by  strangers  to  assured,  and 
without  his  authority.  She  arrived  at  the  home  port  and  just 
before  her  entrance  additional  charges  were  incurred  for  her 
repairs,  which  together  with  the  amount  of  the  bottomry  lien 
exceeded  her  specified  value.  She  was  held  nevertheless  to 
be  a  constructive  total  loss,  and  this  although  she  arrived  and 
was  restored  before  action  brought,  the  ultimate  facts  being 
the  test  there.294  So  it  is  held  that  the  loss  must  continue  to 
be  total  up  to  the  time  of  abandonment.295  Under  a  time  pol- 
icy the  injury  was  received  within  a  time  specified,  but  from 
inability  to  obtain  materials  and  make  repairs  she  was  sold 
after  the  expiration  of  the  risk,  and  it  was  held  only  a  partial 

281  Parage  v.  Dale.  3  Johns.  Cas.  (N.  Y.)  156.  per  Radellffe,  J. 

191  Soton  v.  Delaware  Ins.  Co.,  2  Wash.  (C.  C.)  175.  The  principal 
point  derided,  however,  was  that  the  destruction  of  a  distinct  part 
of  the  carpo  did  not  give  the  right  to  recover  for  a  total  loss. 

!9s  penzant  v.  National  Ins.  Co..  15  Wend.  (N.  Y.)  453.  See  Burt 
v.  Brewers'  Tns.  Co..  78  N.  Y.  400;  Merchants'  M.  Ins.  Co.  v.  New 
Orleans  Tns.  Co.,  24  La.  Ann.  305. 

501  Holdsworth  v.  Wise.  7  Barn.  &  C.  704;  1  Man.  Sz  R.  673.  See 
Rosetto  v.  Gurney,  11  Com.  B.  176;  Chapman  v.  Benson.  2  IT.  L. 
Cas.  R06;  5  Com.  B.  330;  Benson  v.  Chapman,  6  Man.  &  G.  702.  See 
sec.  2045,  herein. 

295  In  this  case  the  offer  to  nbandon  was  made  four  days  before 
the  ship's  arrival,  assurer's  earliest  information  of  the  disaster  being 
then  had.  The  repairs  exceeded  half  the  vessel's  value,  and  she  was 
sold  to  pay  a  bottomry  bond  on  which  money  to  pay  for  repairs  had 
been  raised:   Humphreys  v.  Union  Ins.  Co.,  3  Mason  (C.  C),  420. 
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loss.296  In  a  Pennsylvania  case,  the  vessel  having  sustained 
damage  by  stranding  and  having  with  great  difficulty  reached 
her  destination,  and  being  irreparable  for  want  of  necessary 
docks,  she  was  sold  and  purchased  by  the  master  and  navigat- 
ed under  great  danger,  and  arrived  at  London,  where  she  was 
repaired  for  less  than  half  her  value,  wdien  she  was  aban- 
doned, but  assured  had  no  knowledge,  at  the  time,  of  her  ar- 
rival or  of  her  being  repaired,  and  this  was  held  only  a  partial 
loss,  the  abandonment  being  decided  not  to  have  been  made  in 
time.  This  case  may  by  implication  be  deemed  to  hold  that  if 
the  damage  had  amounted  to  fifty  per  cent,  there  would  have 
been  a  total  loss.297  And  in  another  case  in  the  same  state 
the  vessel  being  seaworthy  in  the  commencement  of  her 
voyage,  was  greatly  damaged  on  her  voyage.  After  leaving 
an  intermediate  port  she  made  a  port  of  distress  and  proceeded 
on  her  way  to  Madeira,  her  destination,  and  having  come  to 
Funchal  Roads  was  forced  by  a  threatened  peril  to  put  to  sea, 
where  she  again  sustained  severe  injuries,  and  in  consequence 
thereof  was  condemned  and  sold.  Her  value  was  deteriorated 
fifty  per  cent,  and  a  recovery  was  had  for  a  total  loss.298  In 
determining,  however,  whether  an  abandonment  can  be  made 
as  for  a  total  loss  after  arrival  at  the  port  of  destination  or 
home  port,  there  are  many  factors  to  be  considered.  The  ship 
may  have  sustained  by  a  peril  insured  against  an  irreparable 
injury  on  her  voyage,  and  yet  be  enabled  to  reach  her  port  of 
destination  or  home  port,  but  in  a  disabled  state  and  not  worth 
repairing.  If  it  be  conceded  that  the  ship  cannot  be  in  good 
safety  at  any  time  after  the  happening  of  an  accident,  which 
makes  her  not  worth  repairing,  and  she  cannot  be  restored  to 
a  fit  condition  for  the  service  for  which  she  is  adapted,  it  is  dif- 
ficult to  see  how  the  assurer  can  repudiate  the  claim  for  a  to- 
tal loss  and  insist  that  there  is  no  right  to  abandon  merely  be- 
cause of  the  vessel's  being  in  her  port  of  destination  or  home 
port,  for  the  premise  being  true   the  vessel  has   not  arrived. 

**  Furneaux  v.  Bradley,  reported  in  2  Marshall  on  Insurance,  ed. 
1810.  584. 
207  Ralston  v.  Union  Ins.  Co.,  4  Binn.  (Pa.)  386. 
"•  Peters  v.  Phoenix  Ins.  Co.,  3  Serg.  &  R.  (Pa.)  25. 
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There  is,  therefore,  reasonable  ground  for  concluding  that 
under  such  facts  the  assured  may  abandon  after  said  vessel 
has  reached  said  port,  where  the  abandonment  is  otherwise, 
with  reference  to  assured's  prior  information  or  knowledge  of 
the  loss,  made  in  reasonable  time.  As  to  the  fifty  per  cent 
rule,  however,  inasmuch  as  it  is  an  arbitrary  one,  it  may  be 
urged  that  it  should  not  be  extended  to  cases  not  clearly  within 
it.  Again,  it  may  be  insisted  that  it  is  extremely  doubtful  if 
it  can  be  held  that  a  ship  is  never  in  good  safety  merely  be- 
cause her  damages  necessitate  repairs  exceeding  half  her  value 
only.  It  may  be  also  said  that  it  is  questionable  whether  as- 
sured can,  by  abandonment  after  arrival,  convert  what  would 
otherwise,  except  for  this  arbitrary  rule,  be  a  partial  loss  into 
a  total  one;  therefore,  that  the  mere  fact  alone  that  the  ship's 
damage  exceeds  fifty  per  cent  does  not  justify  her  abandon- 
ment after  she  reaches  her  port  of  destination  or  home  port. 
Such,  at  least,  seems  to  be  the  rule,299  although  there  are 
strong  reasons  to  the  contrary,  and  it  must  also  be  remember- 
ed that  there  is  one  great  distinction  between  the  rule  in  Eng- 
land and  this  country  in  this,  that  there  the  estimated  cost  of 
repairs,  reference  being  had  to  all  the  circumstances,  must  ex- 
ceed the  value  or  worth  of  the  ship  when  repaired,300  while  in 
this  country  we  have  had  as  a  fixed  and  definite  standard  the 
fifty  per  cent  rule,  and  the  ship  is  a  wreck  when  she  is,  by 
a  peril  insured  against,  rendered  absolutely  unnavigable  or 
unable  to  pursue  her  voyage  except  by  repairs  exceeding  said 
per  cent.301     The  abandonment,  when  the  circumstances  jus- 

io9  o  Phillips  on  Insurance.  3d  ed.,  268.  292.  et  seq.,  sees.  1532.  1555; 
2  Parsons  on  Marine  Insurance,  ed.  1868,  128,  n.  Although  this 
author  says  such  rule  "is  not  entirely  certain." 

800  eSe  Benson  v.  Chapman.  6  Man.  &  G.  810,  per  Tindal.  C.  J.; 
Grainger  v.  Martin,  4  Rest  &  S.  9.  per  Wilde.  B.;  Young  v.  Twiner, 
2  Man.  &  G.  593;  Rankin  v.  Potter.  L.  R.  II.  L.  Cas.  117.  per  Rlaek- 
burn.  .T.;  Phillips  v.  Nairne,  16  L.  J.  Com.  P.  194:  4  Com.  P.  343,  per 
Erie.  J.:  Somes  v.  Eugene.  4  Car.  &  P.  2S4,  per  Tindal.  C.  J.:  Man- 
ning v.  Irving,  1  Com.  E.  168;  2  Com.  R.  84;  1  H.  L.  Cas.  SI 7.  More 
eases  are  noted  in  2  Arnould  on  Marine  Insurance.  Perkins'  ed.  1S50, 
1093.  *10S8.  et  seq.;  2  Arnould  on  Marine  Insurance,  Maclachlan's 
ed.  1887,  1046.  et  seq. 

801  See  Wood  v.  Lincoln  etc.  Ins.  Co..  6  Mnss.  482,  per  Parsons,  C. 
J.,  and  c.  lxiv,  herein,  "Repairs,"  etc.    So.  also,  under  the  California 
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tifv  one,  ought  to  be  made  before  the  goods  arrive  and  freight 
aed. 

§  ^014.  Arrival  of  Part  of  Goods— Fifty  Per  Cent 
Bale  in  Such  Case.  —  It  is  said  in  a  leading  English  case 
that  there  may  be  a  loss  by  sumo  peril  "which  renders  the  ship 
unnavigable  without  any  hope  of  repair,  or  by  which  the  goi 
are  partly  lost  and  bo  damaged  that  they  are  not  worth  the 
expense  of  bringing  them,  or  what  remains  of  them,  to  their 
tination,"  and  that  in  such  cases  if  a  prudent  man  unin- 
sured "would  decline  any  further  expense  in  an  adventure, 
the  termination  of  which  would  never  be  successfully  accom- 
plished," the  assured  may  claim  as  for  a  constructive  total 
loss.1102  So  it  is  held  that  if  the  right  to  abandon  exists  but  is 
not  then  exercised,  and  a  part  of  the  goods  are  recovered  and 
have  not  so  far  lost  their  particular  character  as  goods  of  that 
kind  but  that  they  may  he  forwarded  in  a  marketable  state,  it- 
is  not  a  constructive  total  loss,  although  the  question  of  the 
duty  to  transship  the  part  saved  must  depend  upon  its  perish- 
able or  imperishable  nature  and  other  circumstances,  such  as 
extra  expense,  the  difficulties  of  effecting  transshipment,  and 
the  like.303    The  rule  should  be  noted  in  connection  with  this 

code  the  abandonment  must  be  made  "within  a  reasonable  time  after 
Information  received  after  the  voyage  has  commenced  and  before 
information  of  its  completion:  Deering's  Annot.  Civ.  Code  Cal..  sec. 
2710.  But  this  ouerht  not  to  alter  the  above  rule,  for  there  could  be 
no  binding  information  of  the  completion  of  the  voyage,  if  It  be  con- 
ceded, as  above  assumed,  that  a  ship  has  never  been  in  safety  nor 
arrived  if  it  roaches  port  a  more  wreck  or  in  an  irreparable  condi- 
tion consequent  upon  a  peril  insured  against.  Inasmuch  as  in  case 
if  the  goods  are  forwarded  to  earn  freight  from  an  intermediate  port 
of  detention  for  damage  to  the  ship,  the  contingency  of  earning 
freight  is  dependent  upon  the  arrival:  Salens  v.  Ocean  Ins.  Co..  12 
Johns.  (N.  Y.)  107;  American  Tns.  Co.  v.  Center,  4  Wend.  (N.  Y.)  45. 

m  Roux  v.  Salvador.  3  Bing.  N.  C.  2S7,  per  Lord  Abinger.  See 
Parry  v.  Aberdeen,  9  Barn.  ft  C.  -ill:  4  Man.  ft  B.  1343. 

808  Anderson  v.  Royal  Exch.  Assnr.  Co.,  7  Bast.  38  (this  case,  how- 
ever, turned  upon  whether  the  abandonment  was  timely,  and.  it  be- 
ing held  not  timely,  a  new  trial  was  granted  upon  a  Showing  of 
facts  evidencing  thai  it  was);  Farnsworth  v.  Hyde,  L.  R.  2  Com.  P. 
204:  Hudson  v.  Harrison.  3  Brod.  ft  B.  07:  6  Moore,  288;  Morris  v. 
Robinson.  .?  Barn,  ft  C.  100;  r>  Bowl.  &  R.  35;  Treadwell  v.  Union  Ins. 
Co.,  6  Cow.  (N.  Y.)  270;  Moss  v.  Smith,  9  Com.  B.  94. 
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point  that  a  necessary  and  lawful  jettison  is  in  effect  a  loss  by 
the  peril  which,  occasions  it,304  and  a  loss  by  jettison  maybe  tak- 
en into  consideration  in  making  up  the  fifty  per  cent.305  The 
distinction  already  noted  between  the  rule  in  England  and  the 
fifty  per  cent  rule  here  is  important;  the  rule  here  applies  al- 
so in  general  to  the  cargo.306  Where  a  cargo  insured  from 
Havana  to  Castine  was  wrecked  on  the  way  and  taken 
from  the  vessel  without  damage,  and  it  might  have  been  sent 
a  comparatively  short  distance  by  land,  thence  to  Castine  by 
water,  for  less  than  fifty  per  cent  of  its  value,  but  the  master 
sold  it  on  the  beach,  it  was  held  that  the  insurers  were  not  lia-. 
ble  for  a  total  loss.307  But  in  another  case  the  policy  covered- 
three  hundred  barrels  of  flour  insured  for  two  thousand  seven 
hundred  and  fifty  dollars.  There  was  a  loss  in  quantity  of  one 
hundred  and  fifty-three  barrels,  necessitated  by  a  jettison, 
and  by  a  sale  of  thirty  barrels  in  consequence  of  sea  damage  in 
a  port  of  distress,  and  a  loss  in  value  of  more  than  fifty  perl 
cent  unless  the  amount  realized  from  the  sale,  being  one  hun- 
dred and  sixty-five  dollars,  was  deducted,  but  it  was  held  that 
this  amount  passed  to  insurers  by  the  abandonment,  and  that 
there  was  a  constructive  total  loss  even  though  part  of  the 
goods  arrived,  for  there  was  an  undertaking  on  the  part  of 
the  insurer  that  the  whole  of  the  goods  should  arrive.308  In 
another  case  the  goods  were  transshipped  and  forwarded  in 
two  vessels,  one  of  which  was  totally  lost  but  the  other  arrived 
safely,  and  it  was  held  that  the  insurers  were  liable  for  the 
goods  totally  lost.309    Where  the  cargo  "or  any  part  thereof" 

8M  Judah  v.  Randal,  2  Caines  (N.  Y.),  324. 

Ms  Fortes  v.  Manufacturers'  Ins.  Co..  1  Gray  (Mass.),  371. 

306  See  Gilfert  v.  Hallett,  2  Johns.  Cas.  (N.  Y.)  296;  Macardier  v. 
Chesapeake  Ins.  Co.,  8  Craneh  (U.  S.),  39;  Vandenheuvel  v.  United 
Ins.  Co,,  1  Johns.  (N.  Y.)  406;  Clarkson  v.  Phoenix  Ins.  Co.,  9  Johns. 
(N.  Y.)  1;  Hart  v.  Delaware  Ins.  Co.,  2  Wash.  (C.  C.)  346. 

S0T  Bryant  v.  Commercial  Ins.  Co.,  13  Pick.  (Mass.)  543;  6  Pick. 
(Mass.i  131. 

M9  Moses  v.  Columbian  Ins.  Co..  6  Johns.  (N.  Y.)  219;  Tread  well  v. 
Union  Ins.  Co..  6  Cow.  (N.  Y.)  270.  But  see  Morris  v.  Robinson,  3 
Barn.  &  C.  196:  5  Dowl.  &  R.  35;  Moss  v.  Smith,  9  Com.  B.  94;  Can- 
non v.  Neaburn.  1  Bin?.  24";  S  Moore.  127. 

809  Pierce  v.  Columbian  Ins.  Co.,  14  Allen  (Mass.),  320. 
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was  insured,  and  some  of  the  goods  were  saved  by  wreckers 
employed  by  assurers  after  abandonment  made  and  refused, 
and  such  goods  arrived  at  the  port  of  destination  and  were 
sold,  the  assurers  were  held  liable  for  a  total  loss.310  So  it  is 
held  that  there  is  no  right  to  recover  for  a  total  loss  existing  by 
reason  of  the  destruction  of  a  distinct  part  of  the  cargo,  the 
voyage  being  not  broken  up.311  And  where  a  vessel  whose 
cargo  was  insured  arrived  at  her  port  of  destination  with  a  loss 
of  more  than  one-half  of  her  cargo,  it  was  held  that  assured 
could  not  claim  an  abandonment,  nor  could  the  loss  of  part  of 
her  cargo  at  the  port  of  detention  after  a  portion  of  it  had  been 
delivered  at  the  destination  port  be  made  a  constructive  total 
loss  by  abandonment,  however  large  that  portion  might  be.312 
So  where  one  hundred  and  ninety-eight  bales  of  cotton  were 
insured,  and  only  a  part  was  lost,  the  underwriters  vrere  dis- 
charged from  liability  from  whatever  portion  was  safely  land- 
ed at  the  port  of  destination.313  In  Massachusetts  the  rule- 
seems  to  be  that,  after  any  considerable  portion  of  the  goods 
insured  has  arrived  at  the  port  of  destination  and  been  landed 
in  a  perfect  state,  the  assured  cannot  then  abandon  and  recov- 
er for  a  total  loss  by  reason  of  the  fact  that  there  has  been  a 
loss  of  more  than  fifty  per  cent  at  some  former  part  of  the 
voyage.  This  was  so  held  in  a  case  of  the  arrival  at  the  port 
of  destination  or  home  port  of  a  part  of  a  cargo  of  teas,  of 
•which  sixty-two  per  cent  had  been  jettisoned  on  the  voyage 
and  the  balance  were  landed  in  good  condition.314 

8,0  Wallorstoin  v.  Columbian  Ins.  Co.,  44  N.  Y.  204;  reversing  3  Rob. 
<N.  Y.)  528. 

,n  Sotnn  v.  Delaware  Tns.  Co.,  2  Wash.  (C.  C.)  175. 

M  Merchants'  Mat.  Tns.  Co.  v.  New  Orleans  Mut.  Ins.  Co.  24  La. 
Ann.  305. 

,18  Mobile  Marine  Dock  and  Mut.  Ins.  Co.  v.  McMillan,  27  Ala.  77. 

**  Forbes  v.  Manufacturers'  Ins.  Co.,  1  Cray  (Mass.),  371;  Sllloway 
v.  Neptune  Tns.  Co..  12  Gray  (Mass.),  73.  Roe.  also,  code  provision 
Inst  part  of  last  section,  note  301.  Mr.  Phillips  has  adopted  this  last 
as  a  ponoral  rule,  with  the  exception  that  he  uses  the  words  "been 
landed"  above  used  and  which  latter  are  those  of  the  court  He 
however,  says  the  doctrine  "seems  not  to  be  applicable  to  an  insur- 
ance on  a  carcro  and  its  proceeds  for  a  trading  voyage  to  successive 
ports  of  destination  for  discharging  and  Investing  the  proceed^  in  a 
new  cargo":    2  Thillips  on  Insurance,  3d  ed.,  326.   sec.   1611.     Mr. 
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§  3015.  Loss  or  Retardation  of  Voyage — Ship,  Cargo, 
and  Freight. — The  impertinent  use  of  the  words  "loss  of 
voyage"  is  not  infrequent  in  the  decisions.  If  the  insurance 
is  on  the  ship  for  the  voyage,  this  has  reference  to  a  damage 
sustained  to  the  vessel  by  a  peril  insured  against,  and  it  is 
within  the  legal  contemplation  of  the  parties  that  she  shall 
be  capable  of  making  the  voyage,  eliminating  the  factor  of 
wager  policies.315  We  are  to  consider  to  what  extent  a  peril 
insured  against  has  operated  to  damage  the  ship  as  such  as  dis- 
tinguished from  the  damage  sustained  by  assured  by  reason  of 
the  loss  or  interruption  of  the  voyage.  Thus,  so  far  as  the 
ship  is  concerned  a  peril  within  the  policy  may  damage  her  to 
an  excess  of  fifty  per  cent,  or  assured  may  by  such  peril  be 
ousted  of  her  possession  and  control,  or  the  accident  may  make 
her  a  mere  wreck  and  not  worth  repairing;  or  there  may  be 
some  other  damage  or  total  loss  sustained  by  the  vessel  which 
renders  it  impossible  for  her  to  resume  her  voyage,  as  in  case 
of  a  lawful,  justifiable  sale  by  the  master;  or  there  may  be  a 
total  loss  of  the  voyage,  as  in  case  of  a  shipwreck  and  inabil- 
ity to  make  repairs  at  the  place  of  peril  by  reason  of  want  of 
material  or  workmen.  So  the  ship  may  for  all  purposes  be- 
come a  loss  as  a  ship  when  she  is  taken,  by  a  peril  insured 
against,  from  the  owner's  present  possession  and  control,  with 
an  uncertainty  as  to  the  time  of  her  restoration  as  a  ship  cap- 
Parsons  says:  "The  rule  of  fifty  per  cent  does  not,  In  our  opinion, 
apply  if  any  substantial  part  of  the  goods  arrives  In  safety  at  its 

destined  port nor  can  a  loss  of  a  part  of  the  goods  at  the 

port  of  destination  be  made  a  constructive  total  loss  by  abandon- 
ment, however  large  that  part  may  be":  2  Parsons  on  Marine  Insur- 
ance, ed.  1868,  159.  The  authority  of  Mr.  Parsons  is  especially  en- 
titled to  credit,  inasmuch  as  the  principle  was  declared  in  the  case 
of  The  Paul  Jones  before  referees,  of  whom  that  learned  writer  was 
one  and  Professor  Greenleaf  and  the  Honorable  Franklin  Dexter  the 
others,  and  which  conclusion  was  affirmed  in  the  cases  above  noted. 
Emerigon  says:  "Under  pretext  of  an  unnavigability  of  the  vessel, 
there  is  no  room  for  abandonment  on  cargo  if  the  effects  insured 
have  arrived  in  fitting  time  at  the  place  of  their  destination":  Emer- 
igon on  Insurance,  Meredith's  ed.  1850,  c.  xvii,  sec.  4.  pp.  678,  679; 
c.  xii,  sees.  13,  38,  p.  323,  et  seq..  444,  et  seq. 

815  See  Dean  v.  Decker,  2  Strange,    250;  De  Paiba  v.    Ludlow,  1 
Comyn,  361.     See  Hemmenway  v.  Eaton,  13  Mass.  108. 
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able  of  resuming  the  voyage.  The  insurance,  therefore,  is 
said  to  be  on  the  ship  for  the  voyage,  and  not  upon  the  ship 
and  the  royage.  The  insurers  on  the  ship  do  not  concern 
themselves,  when  they  promise  to  make  indemnity,  with  the 
damage  sustained  by  the  interruption  of  the  voyage  or  cruise, 
nor  do  they  guarantee  that  the  ship  shall  perform  the  voyage, 
because  the  cargo  may  be  lost  or  other  events  may  occur 
whereby  the  continuance  of  the  voyage  may  be  rendered  un- 
necessary. The  loss  of  the  voyage  as  to  the  cargo  is  not  a  loss 
of  voyage  as  to  the  ship.  If  at  the  time  of  the  offer  to  aban- 
don the  ship  is  at  full  liberty  to  proceed  on  her  voyage,  this 
prevents  a  recovery  as  for  a  total  loss  of  the  vessel.310  Al- 
though there  may  by  a  loss  of  the  voyage  be  a  constructive  to- 
tal loss  of  the  cargo,  this  does  not  operate  as  a  constructive  to- 
tal loss  of  the  ship.317  So  the  underwriters  do  not  undertake 
that  the  ship  shall  carry  this  or  that  cargo,  and,  in  case  of  un- 
navigability,  if  the  ship  can  be  raised  and  repaired  within  the 
rule  that  the  master  is  obligated  to  repair  under  certain  cir- 
cumstances which  reasonably  permit  repairs,  and  cannot  by 
an  unjustifiable  sale  convert  a  partial  into  a  total  loss,  and  the 
ship  is  able  by  repairs  to  keep  the  sea,  so  that  on  arrival  she 

"■  Alexander  v.  Baltimore  Ins.  Co.,  4  Cranch  (C.  C.)  370.  per  Mar- 
shall. C.  J.;  Parsons  v.  Scott,  2  Taunt.  303:  Ritchie  v.  United  Ins. 
Co.,  5  Serg.  &  R.  (Pa.)  501,  per  Tilghman,  C.  J.;  Williams  v.  Suffolk 
Ins.  Co.,  3  Sum.  (C.  C.)  510,  per  Story,  J.;  Greene  v.  Pacific  Mut.  Ins. 
Co.,  9  Allen  (Mass.),  220.  per  Bipelow,  J.;  Gould  v.  Shaw,  1  Johns. 
Cas.  (N.  T.)  203;  Pole  v.  Fitzgerald,  Willis,  641,  per  Willis,  C.  J.;  5 
Brown  P.  C.  131;  Kemp  v.  VIgne,  1  T.  It.  304;  Seton  v.  Delaware  Ins. 
Co.,  2  Wash.  (C.  C.)  175;  Bradlie  v.  Maryland  Ins.  Co..  12  Pet.  (U. 
S.)  378;  Brown  v.  Smith,  1  Dow  P.  C.  359,  per  Lord  Eldon;  Nay- 
lor  v.  Taylor.  Dan.  &  LI.  248,  n.;  Hurtin  v.  Phoenix  Ins.  Co.,  1  Wash. 
(C.C.)  400;  Penzant  v.  National  Ins. Co.,  15  Wend.  (N.Y.)  457,  per  Ben- 
son, J.;  Faulkner  v.  Ritchie.  2  Maule  &  S.  290;  Peele  v.  Merchants* 
Ins.  Co.,  3  Mason  (C.  C),  27.  07.  per  Story,  J.;  Ruckman  v.  Mer- 
chants' etc.  Ins.  Co.,  5  Duer  (N.  T.),  366;  MeGoun  v.  New  England  M, 
Ins.  Co..  1  Story  (C.  O.),  lr,7:  Doyle  v.  Dallas,  1  Moody  &  R.  55.  per 
Lord  Tenterden;  2  Arnould  on  Marine  Insurance.  Perkins'  ed.  1850, 
inns.  *inc,4,  et  seq.;  2  Arnould  on  Marine  Insurance.  Maclachlan's  ed. 
1887,*! 034,  et  seq.  Lord  Mansfield's  decisions  contra,  as  well  as  the 
English  cases,  are  fully  noted  by  Mr.  Arnould  in  the  1850  edition. 

,1T  Alexander  v.  Baltimore  Ins.  Co.,  4  Cranch  (C.  C),  370;  Kulen- 
kamp  v.  Vigne,  1  Term  Hep.  304. 
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would  be  worth  the  money  expended  on  her,  or,  as  the  rule  is 
here,  over  fifty  per  cent,  the  loss  of  the  voyage  will  not  make 
a  constructive  total  loss  of  the  ship.318  But  there  may  be  a 
loss  of  the  voyage  as  to  the  cargo  and  freight.  Thus,  there 
was  effected  one  valued  policy  on  the  ship  and  another  open 
policy  on  the  cargo,  and  there  was  a  loss  of  the  cargo  by 
reason  of  the  vessel  being  captured,  taken  possession  of,  and 
carried  into  port,  and  the  master  obligated  to  give  security  not 
to  carry  the  cargo  to  any  British  port  in  the  Mediterranean, 
the  voyage  being  from  New  York  to  Gibraltar.  A  sale  under 
judicial  order  was  made  by  the  supercargo,  which  gave  about 
fifty  per  cent  of  the  sum  insured  thereon.  The  vessel  was  tak- 
en to  Malaga  and  started  on  her  voyage  under  freight  for  New 
York,  and  was  lost  thereon.  An  abandonment  was  made  as  to 
the  cargo,  which  was  first  accepted  provided  cession  were 
made,  which  was  agreed  to  be  done  if  an  abandonment  were  ac- 
cepted on  the  vessel,  which  had  not  been  detained  a  moment, 
with  a  view  to  condemnation;  this  was  refused  by  assurers, 
and  they  then  denied  liability  for  a  constructive  total  loss  of 
the  cargo.  The  court  charged  the  jury  that  the  voyage  was 
completely  broken  up  as  to  the  cargo  by  the  fact  that  the 
vessel  was  captured,  taken  possession  of,  and  could  not  leave 
port  without  security  not  to  carry  the  cargo  to  any  British 
port  as  aforesaid,  and  the  assurers  were  liable  on  cargo  and 
freight,  but  that  this  was  nothing  to  assurers  on  the  vessel. 
Another  element,  however,  entered  the  consideration  of  the 
court,  and  that  was  that  assured  had  elected  to  abandon  only 
the  cargo,  assigning  for  his  reason  that  he  would  lose  the 
freight,  and  the  letter  to  his  agent  was  shown  assurers.  It 
was  held  that  only  a  partial  loss  could  be  recovered  as  to  the 
vessel.319  So  where  the  ship  becomes  a  total  wreck  and  the 
cargo,  being  perishable,  is  necessarily  and  rightfully  sold, 
and  the  voyage  cannot  be* prosecuted  with  the  same  ship,  there 
is  such  a  breaking  up  of  the  voyage  as  to  render  insurers  li- 

818  Doyle   v.   Dallas,   1   Moody   &   R.   48:   Gardner   v.   Salvador,   1 
Moody  &  R.  116. 
m  Hurtin  v.  Phoenix  Ins.  Co.,  1  Wash.  (C.  C.)  400. 
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able,  even  though  the  cargo  is  not  injured  fifty  per  cent.320 
So  there  may  be  a  mere  deterioration  of  the  cargo  by  a  peril 
insured  against,  happening  at  an  intermediate  port  of  neces- 
aity,  whereby  there  is  occasioned  such  a  technical  total  loss  of 
the  cargo  as  to  justify  an  abandonment.     In  such  case  the 
Bhip  may  be  in  a  capacity  to  perform  the  voyage,  still  the  voy- 
age be  not  worth  pursuing,  or  the  goods  so  spoiled  or  material- 
ly damaged  that  they  are  of  little  or  no  value.    The  insurance 
differs  in  such  cases  from  an  insurance  on  the  ship  in  this,  that 
the  insurance  is  on  the  cargo  for  the  voyage,  and  insurer  con- 
tracts that  the  cargo  shall  arrive  at  the  port  of  destination  un- 
injured by  the  perils  insured  against.321    And  where  a  vessel 
is  so  damaged  that  she  cannot  carry  her  cargo,  it  is  loss  of  the 
voyage,  though  she  can  carry  a  more  buoyant  one.322    If  the 
cargo  consists  of  goods  imperishable  in  their  nature,  the  mere 
fact  that  the  voyage  is  temporarily  retarded  for  a  season  does 
not  justify  an  abandonment.323    If  there  is  nothing  but  a  mere 
retardation  of  the  voyage,  although  it  be  for  a  season  and  is 
caused  by  perils  of  the  sea,  and  the  goods  are  perishable,  this 
does  not  of  itself  justify  an  abandonment  or  recovery  as  for  a 
total  loss  where  the  goods  incur  no  material  damage  operating 
to  the  destruction  thereof,  and  there  is  no  such  change  in  qual- 
ity or  condition  as  that  they  cease    to    exist    as    marketable 
goods.324     But  in  this  as  in  other  cases  the  condition  of  the 

«"  Columbian  Tns.  Co.  v.  Catlett.  12  Wheat.  (U.  S.)  383. 

m  Macardier  v.  Chesapeake  Ins.  Co..  8  Craneh  (U.  S.),  47.  per 
Story,  J.;  Fuller  v.  M'Call,  1  Yeates  (Pa.),  402:  2  Pall.  (U.  S.)  219: 
Robinson  v.  Commonwealth  Ins.  Co..  ?>  Sum.  CC.  C.)  224.  per  Story. 
J.  See  Farnsworth  v.  Hyde,  L.  R.  2  Com.  P.  204:  Church  v.  Marine 
Ins.  Co.,  1  Mason  (C.  C.)  341:  Savage  v.  Pleasants.  5  Binn.  (Pa.)  403: 
8  Am.  Pec.  424;  Greene  v.  Pacific  Mut.  Ins.  Co..  9  Allen  (Mass.).  220, 
per  Blgelow,  J.;  Dixon  v.  Pied,  5  Barn,  &  Aid.  097;  Allen  v.  Mer- 
cantile Mut.  Tns.  Co.,  44  N.  Y.  437. 

,52  Abbot  v.  Broome.  1   Caines  (N.  Y.)  292. 

»"  See  Wilson  v.  Millar.  2  Stark.  1;  Anderson  v.  Wallis.  2  Maule  & 
S.  240;  Jordon  v.  Warren  Ins.  Co.,  1  Story  (C.  C.)  342.  per  Story.  .1. 
Examine  Hunt  v.  Royal  Exch,  Assur.  Co.,  5  Maule  &  S.  56,  57;  The 
Schooner  Tilton,  5  Mason  (C.  C.)  465. 

,M  Hunt  v.  Royal  Exch.  Assur.  Co.,  5  Maule  &  S.  57;  Richardson  v. 
Stoddard,  Faculty  Pec.  1781-87,  p.  299;  Anderson  v.  Wallis,  2 
Maule  &  S.  240;  Counell  v.  Massee,  2  L.  J.  K.  B.,  N.  S.,  100;  Van 
Omeron  v.  Dowlck,  2  Camp.  41. 


2989  MARINE   RISKS.  §  31)15 

vessel,  the  chances  of  preventing  the  cargo  from  spoiling,  the 
opportunities  for  storing  the  same  on  shore,  and  the  probabil- 
ities of  forwarding  the  cargo  to  its  destination  in  a  marketable 
condition  must  be  considered.  It  is  not  required  that  assured 
should  be  compelled  to  detain  a  perishable  cargo  in  a  leaky 
vessel  even  for  a  season,  nor  that  sea-damaged  perishable  goods 
should  be  kept  until  they  are  spoiled  so  that  the  exceeding 
probability  that  sea-damaged  and  perishable  goods  will  cease 
to  exist  in  a  marketable  condition,  or  that  they  will  be  totally 
destroyed  before  they  can  be  forwarded  to  their  destination, 
will  justify  a  sale  and  abandonment  as  for  a  constructive  total 
loss.325  If  an  insurance  be  upon  the  freight  bill  it  is  an  un- 
dertaking that  the  vessel  shall  earn  freight,  and  if  it  appears 
from  all  the  circumstances,  such  as  the  character  of  the  goods, 
the  necessity  and  character  of  repairs,  the  time  required  there- 
for, the  importance  of  delivery  without  delay,  and  the  oppor- 
tunities for  reshipping,  that  the  master  could  not  have  de- 
tained the  cargo  for  repairs  of  his  own  boat  to  be  made  and 
freight  earned,  the  assured  may  abandon  the  freight  bill  and 
recover;  as  in  case  of  a  risk  from  St.  Louis  to  New  Or- 
leans, the  boat  being  injured  in  the  hull,  so  as  to  lose  the 
voyage.328  If  the  delay  of  getting  off  a  chartered  vessel 
which  has  run  aground  is  so  great  as  to  end  commercially  the 
adventure,  the  charterer  is  justified  in  hiring  another  vessel 
and  ending  the  charter-party,  and  may  abandon  and  recover 
for  a  constructive  total  loss  of  freight.827     But  inasmuch  as 

825  Millers  t.  Fletcher,  Doug.  232.  See  Jordan  v.  Warren  Ins.  Co., 
1  Story  (C.  0.),  342;  The  Schooner  Tilton,  5  Mason  (C.  C),  4G5;  Rob- 
inson v.  Commonwealth  Ins.  Co.,  3  Sum.  (C.  C),  224  per  Story,  J.; 
Vlierboon  v.  Chapman,  13  Mees.  &  W.  320;  Bryant  v.  Commonwealth 
Ins.  Co.,  6  Pick.  (Mass.)  131;  M'Gaw  v.  Ocean  Ins.  Co.,  23  Pick. 
(Mass.)  405;  American  Ins.  Co.  v.  Center,  4  Wend.  (N.  Y.)  52;  Roux 
v.  Salvador,  3  Bins.  N.  C.  266;  Gernon  v.  Royal  Exch,  Assur.  Co..  6 
Taunt.  383;  Smith  v.  Martin,  6  Binn.  (Pa.)  262;  Manning  v.  Newn- 
ham,  3  Doug.  130;  2  Camp.  624,  n.;  Saltus  v.  Ocean  Ins.  Co.,  12  Johns, 
(N.  Y.)  107.  Such  of  the  above-cited  cases  as  relate  to  a  sale  by  the 
master  involve  a  like  principle. 

828  Field  v.  Citizens'  Ins.  Co.,  11  Mo.  50;  Roe  v.  Crescent  Mut.  Tns. 
Co.,  11  La.  Ann.  408. 

827  Jackson  v.  Union  M.  Ins.  Co.,  L.  R.  8  Com.  P.  572  (two  judges 
dissenting);  Tully  v.  Howling,  2  Q.  B.  D.  181. 


§  301 G  ABANDONMENT    AND    TOTAL    LOSS.  2990 

there  is  no  contract  on  the  part  of  insurers  on  freight  that  it 
shall  be  earned  in  any  given  period,  so  also  a  mere  detention 
of  the  ship  by  sea  perils  does  not  render  the  insurers  liable  for 
a  loss  of  freight  even  though  it  be  partial  where  the  freight 
is  finally  earned.328 

§  3016.  Total  Subsequent  to  Partial  Loss — Success- 
ive Losses. —  A  subsequent  total  loss  merges  the  partial 
loss,  no  expense  having  been  incurred  for  repairing  the  dam- 
age.320 If  the  captain,  after  consultation,  cuts  his  cables  and 
hoists  sail  to  get  to  sea,  and  the  vessel  notwithstanding  is 
wrecked  on  the  shore,  it  is  not  a  case  of  general  average,  ex- 
cept as  to  the  cables,  but  the  insured  may  recover  for  a  total 
loss.330  So  the  master  may  transship  the  insured  cargo  if  the 
original  ship  is  disabled,  and  if  he,  acting  with  discretion,  for- 
wards the  cargo  in  another  ship,  such  change  will  not  dis- 
charge the  insurer  of  the  goods  from  liability  for  loss  which 
may  take  place  subsequent  to  transshipment,  but  if  the  trans- 
shipment is  not  necessary  or  without  the  insurer's  consent,  he 
will  be  discharged.331  It  is  held  in  New  York  that  a  total 
loss  and  also  an  average  loss  are  not  both  recoverable  in  an 
action  under  the  same  policy.332  But  it  is  also  decided  in  the 
same  state  that  if  a  vessel  during  a  voyage  puts  into  a  port  of 
necessity  and  is  repaired,  and  afterward  proceeds  on  her  voy- 
age and  is  totally  lost,  the  insured  is  entitled  to  recover  the 
partial  loss  arising  from  repairs  and  general  average  conse- 
quent thereon  in  addition  to  the  total  loss.333  And  the  gen- 
eral rule  undoubtedly  is,  that  under  the  general  law  of  marine 
insurance,  independently  of  any  particular  clause  in  the  pol- 
icy or  local  usage,  if  a  partial  loss  of  a  vessel  insured  is  re- 
paired and  a  total  loss  afterward  hnppens  during  the  term 
of  the  policy,  the  insurer  is  liable  for  the  amount  of  both 

***  Mayo  v.  Marine  Tns.  Co.,  4  Mass.  374. 

,N  'RIpo  v.  TTomer.  12  Mnss.  2.°.0;  LIvie  v.  .T.inson.  12  East.  048.     See 
Pitman  v.  Universal  M.  Ins.  Co.,  9  Q.  B.  P.  192. 
**>  Walker  v.  United  States  ins.  Co.,  11  Ser?.  &  P.  (Pa.)  61. 
M1  Salisbury  v.  Marine  Ins.  Co.,  2?.  Mo.  5.r>3:  65  Am.  Dec.  G87. 
»81  Schmidt  v.  United  Ins.  Co..  1  Johns.  (N.  Y.i  2-19. 
*33  Saltus  v.  Commercial  Ins.  Co.,  10  Johns.  (N.  Y.)  487.. 


2991  MARINE    RISKS.  §  8017 

losses,  although  it  exceeds  the  amount  named  In  the  policy.334 
As  stated  elsewhere,  a  repaired  ship  is  the  same  ship,  and 
although  insurer  has  paid  the  expense  of  repairs  so  far  as  the 
vessel  is  damaged,  he  may  be  liable  constantly  for  consequent 
losses  by  the  perils  insured  against.335 

§  3017.  "Waiver  of  Abandonment — Purchase  by  As- 
sured, etc. — If  assured  makes  an  abandonment  of  a  vessel  and 
thereafter  purchases  her  for  his  own  account  and  benefit,  or 
if  he  affirms  a  purchase  made  by  the  master  for  insured's  ben- 
efit, it  constitutes  a  waiver  of  the  abandonment,  and  entitles 
him  to  a  recovery  for  a  partial  loss  only,  and  it  may  be  stated 
generally  that  it  is  held  that  the  purchase  of  insured  property, 
whether  vessel  or  cargo,  by  the  owner  at  a  sale  for  the  benefit 
of  all  concerned  is  equivalent  to  a  revocation  of  his  prior  aban- 
donment, and  will  preclude  him  from  recovering  on  a  claim 
for  a  total  loss.336  And  this  is  so  decided  although  assured 
gave  due  notice  of  the  time  and  place  of  sale  to  the  insurer.337. 
If  the  purchase  by  the  master  is  based  upon  no  prior  authority 
or  subsequent  affirmance  by  the  owners,  they  ought  not  to  be 

*"  Matheson  v.  Equitable  M.  Ins.  Co.,  118  Mass.  209;  19  Am.  Rep. 
441;  Wood  v.  Lincoln  etc.  Ins.  Co.,  6  Mass.  479;  Clarke  v.  Bush,  3 
Cow.  (N.  Y.)  151.    See  cases  next  note. 

8,5  See  Peele  v.  Merchants'  Ins.  Co.,  3  Mason  (C.  C),  27;  Lidget  v. 
Secretan.  L.  R.  6  Com.  P.  616;  Barker  v.  Phoenix  Ins.  Co.,  8  Johns. 
(N.  Y.)  237;  Le  Cheminant  v.  Pearson,  4  Taunt.  367;  Livie  v.  Jan- 
son,  12  East,  648;  Clarke  v.  United  States  M.  &  F.  Ins.  Co.,  7  Mass. 
365;  Jumel  v.  Marine  Ins.  Co.,  7  Johns.  (N.  Y.)  412;  Knight  v.  Faith, 
15  Q.  B.  D.  649,  per  Lord  Campbell;  Buchanan  v.  Ocean  Ins.  Co.,  6 
Cow.  (N.  Y.)  318;  McBride  x.  Marine  Ins.  Co.,  7  Johns.  (N.  Y.)  431; 
Barker  v.  Janson,  L.  R.  3  Com.  P.  303.  Notwithstanding  what  is  above 
said,  Mr.  Phillips  is,  however,  of  opinion  that  "it  is  not  definitely  set- 
tled that  the  underwriters  are  liable  for  an  amount  exceeding  that 
insured,  except  as  expenses  to  prevent  loss  or  interest  and  costs  by 
neglect  to  make  payment":  2  Phillips  on  Insurance,  3d  ed.,  62,  437, 
sees.  1266-68,  1743.  Examine  2  Arnould  on  Marine  Insurance,  Per- 
kins' ed.  1850,  1207,  *1194,  et  seq.;  2  Arnould  on  Marine  Insurance, 
Maclachlan's  ed.  1S87,  985,  et  seq. 

336  Robertson  v.  Western  etc.  Ins.  Co.,  19  La.  227;  36  Am.  Dec. 
673;  Abbott  v.  Sebor,  3  Johns.  Cas.  (N.  Y.)  39;  2  Am.  Dec.  139;  Church 
v.  Marine  Ins.  Co.,  1  Mason  (C.  C),  341;  Story  v.  StretteU,  1  Dall. 
(U.  S.)  10. 

837  Ogden  v.  Fire  Ins.  Co.,  12  Johns.  (N.  Y.)  25;  affirming  10  Johns. 
(N.  Y.)  177. 
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precluded  from  recovering  from  a  total  loss.338  It  is  held 
that  if  a  vessel  be  duly  abandoned  and  the  abandonment  re- 
fused, and  a  sale  be  made  abroad  for  the  benefit  of  all  con- 
cerned under  an  admiralty  decree  adjudging  her  unseaworthy 
and  not  worth  repairing,  and  she  is  purchased  by  the  super- 
cargo, a  part  owner,  it  is  no  waiver  of  the  abandonment,  not- 
withstanding on  her  arrival  home  she  is  again  sold  at  auc- 
tion by  the  insured  for  more  than  the  part  owner  paid  for  her 
and  he  at  the  time  of  action  brought  has  the  proceeds  in  his 
hands.  In  such  case  the  part  owner  is  not  obliged  to  make  a 
tender  of  her  to  the  underwriter  when  she  arrives,  nor  of  the 
proceeds  of  the  second  sale.339  And  it  is  said,  in  case  of  such 
sale  by  decree  of  an  admiralty  court  of  competent  jurisdiction, 
that  the  property  is  changed  thereby  so  that  assured  may  claim 
for  a  total  loss,  although  the  master  purchases  the  vessel.340 
It  is  decided  in  a  Connecticut  case  that  the  purchase  of  a  ves- 
sel after  abandonment  by  the  original  owner  at  an  open  and 
fair  vendue,  the  sale  being  at  public  auction,  is  not  a  waiver 
of  the  abandonment.341  It  is  also  held  that  a  vessel  being 
captured,  recaptured,  libeled  for  salvage,  and  ordered  to  be 
sold  may  be  bought  by  the  master,  and  the  insured  may  claim 
of  the  insurer  a  total  loss,  and  the  insurer  is  entitled  to  the  net 
proceeds  of  the  sale.342  But  any  purchase  made  by  the  as- 
sured or  his  agent  of  the  property  that  has  been  abandoned 
and  paid  for  by  the  insurer  is  held  to  be  for  the  benefit  of  the 
insurer.343  In  considering  and  applying  the  above  authori- 
ties, it  is  important  to  note  the  effect  of  an  abandonment  and 

w*  The  srilo  in  this  ense  "was  under  a  decree  of  admiralty:  Sawyer 
v.  Maine  F.  &  M.  Tns.  Co..  12  Mass.  291. 

m»  Abbott  v.  "Rroomo.  1  Caines  (X.  Y.),  292;  2  Am.  Pec.  1ST:  Wnlden 
v.  Phoenix  Tns.  Co..  5  Johns.  (N.  Y.)  310;  Livingston  v.  Hastie,  3 
Johns.  Cas.  (N.  Y.)  20?,. 

t4°  Rtoror  v.  Cray.  2  Mass.  565;  Ollvera  v.  Newburyport  Ins.  Co..  3 
Mass.  -7:  8  Am.  Dor.  77.  per  Sewall,  J.;  Maryland  Ins.  Co.  v.  Bath- 
nrst,  5  Gill  &  J.  (Md.)  231. 

,u  King  v.  Middletown  Ins.  Co..  1  Conn.  184;  contra,  Ogden  v.  New 
York  Ins.  Co..  10  Johns.  (N.  Y.)  177. 

842  Storer  v.  Gray,  2  Mass.  565.  See  Insurance  Co.  v.  Bathurst,  5 
Gill  &  J.  (Md.)  159;  Bonrke  V.  Cranberry.  Gilm.  (Y:i.)  16. 

»**  United  States  Ins.  Co.,  v.  liobinson,  2  Caines  (N.  Y.),  280v 
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the  relations  which  the  assured  and  the  master  sustain  in  con- 
sequence thereof  to  the  insurer.  The  first  proposition  is, 
that  assured  may  elect  to  abandon  or  not;  he  is  never  obli- 
gated to  do  so.  If  he  does  make  abandonment,  and  it  is  ac- 
cepted, the  insurers  stand  in  the  place  of  assured  as  to  owner- 
ship rights  and  liabilities,  and  the  abandonment  relates  back 
to  the  time  of  the  disaster.  The  assurer  is  not  bound  to  ac- 
cept, but  if  the  abandonment  is  rightfully  and  lawfully  made, 
he  will  become,  nevertheless,  liable.  These  general  princi- 
ples have  already  been  noted.  It  would,  therefore,  reasonably 
follow,  and  it  is  so  held,  that  after  a  valid  abandonment  which 
is  not  accepted,  the  insured  remains  the  quasi  agent  or  trustee 
of  the  insurer,  and  must  act  in  good  faith  according  to  what 
he  deems  best  for  the  interest  of  those  concerned.344  He 
ought,  therefore,  in  view  of  the  general  doctrine  of  trustee- 
ship or  agency,  to  do  no  act  inconsistent  with  such  relation,, 
and  it  is  declared  to  be  a  sound  policy  which  prevents  a  trus- 
tee from  purchasing  the  estate  of  his  cestui  que  trust,  and 
therefore  that  assured  cannot  purchase  except  with  the  con- 
sent of  the  insurers,  and  that  if  he  does  so  the  abandonment  is 
waived  and  annulled.345  And  this  principle  has  been  extend- 
ed, as  above  noted,  to  the  case  where  the  assurer  has  been  noti- 
fied as  to  the  time  and  place  of  sale.346  It  is  true  that  if  one 
has  intrusted  to  him  the  care  and  protection  of  property  as 
trustee,  that  he  cannot  purchase  or  deal  with  the  property  to 
his  own  advantage  to  the  prejudice  of  the  cestui  que  trust,  and 
that  this  rule  applies  not  only  to  trustees  but  to  those  standing 
in  a  similar  fiduciary  relation.347  But  it  is  nevertheless 
held,  as  already  stated,  in  Connecticut  that  it  is  sufficient  if 

***  Walden  v.  Phoenix  Ins.  Co..  5  Johns.  (N.  T.)  310:  4  Am.  Deo.  SSS*. 
845  "Robertson  v.  Western  F.  &  M.  Ins.  Co.,  19  La.  227;  36  Am.  Dec. 

73.  per  Taliaferro,  J. 

9W  Ogden  v.  Fire  Ins.  Co.,  12  Johns.  (N.  Y.)  25;  affirming  10  Johns. 
(N.  Y.)  177. 

S4T  Freeman  v.  Harwood,  40  Me.  195;  North  Baltimore  Building 
Assn.  v.  Caldwell,  25  Md.  420;  Wormley  t.  Wormley.  8  Wheat.  (TT. 
S.)  421;  Renew  v.  Butler,  30  Ga.  994:  Den  v.  Hammel,  3  Ear.  (N.  J.> 

74.  81;  Torrey  v.  Bank  of  Orleans,  9  Paige  (N.  Y.),  649;  7  Hill  (N.  Y.> 
260;  Parkinson  v.  Hamburg,  2  DeG.  J.  &  S.  450;  Morris  v.  Joseph 
1  W.  Va.  256. 

Joyck,  Vol.  IV.  —188 
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the  purchase  is  made  at  an  open  and  fair  sale.343  And  it  is 
also  declared  that  if  there  is  a  valid  decree  by  an  admiralty 
court  of  jurisdiction,  the  property  is  so  far  changed  that  there 
may  be  a  valid  purchase  by  the  master  and  subsequent  sale 
to  assured.849  But  it  teems  that  in  case  of  a  trusteeship  as  to 
property  in  possession,  even  under  a  judicial  sale  by  virtue  of 
a  superior  title,  a  purchase  by  the  trustee  for  his  own  benefit  is 
not  sanctioned.350  Having  in  view,  therefore,  these  decisions 
and  general  principles,  it  may  be  inferred  that  perhaps  a 
distinction  exists  between  a  master's  sale  and  a  lawful  sale  by 
decree  of  an  admiralty  court,  although  it  may  be  equally  in- 
ferred that  a  purchase  by  assured  even  in  such  case  for  his 
own  benefit  might  operate  as  a  waiver  of  an  abandonment 
made.  Again,  the  master  after  a  valid  abandonment  becomes 
the  insurer's  agent,  so  far  as  his  bona  fide  acts  for  the  benefit 
of  the  property  are  concerned.351  But  the  master  is  to  a  cer- 
tain extent  the  agent  of  assured,  or  of  those  concerned  in  the 
voyage,  until  the  abandonment,352  although  it  is  said  that  it 
is  only  after  an  abandonment  and  the  passage  of  the  title  that 
the  master  becomes  assurer's  agent,353  and  that  after  that  time 
the  assured  is  not  hound  by  his  acts  unless  he  adopts  thorn.354 
If,  therefore,  he  sells  and  purchases  after  abandonment  made, 

•*  Kins  v.  MlrUllotown  Ins.  Co..  1  Conn.  184. 

t4a  Storor  v.  Gray,  2  Mass.  565;  Oliver  v.  Newburyport  M.  Ins.  Co., 
3  Mass.  53,  per  Sewall,  J. 

•so  jewett  v.  Miller,  6  Self!.  (N.  T.)  402. 

801  Mowry  v.  Charleston  etc.  Trust  Co..  r,  "Rich.  (S.  C.)  14H:  no  Am. 
T)oo.  122:  Dickey  v.  American  Ins.  Co..  3  Wend.  (N.  Y.)  658;  20  Am. 
"Don.  763:  Gardere  v.  Columbian  Ins.  Co..  7  Johns,  cs.  T.)  514:  The 
Sarah  Ann.  2  Sum.  (C.  C.)  20H:  Columbian  Tns.  Co.  v.  Ashby,  I  Pot. 
(TJ.  S.)  139;  Badger  v.  Ocean  Tns.  Co..  2.°.  Tick.  (Mass.)  ?>M:  rhillips 
v.  St.  Louis  Ins.  Co..  11  T.n.  Ann.  450:  Mutual  etc.  Tns.  Co.  v.  Cargo, 
Olcott  Adm.  SO:  Smith  v.  Manufacturers'  Tns.  Co..  7  Mot.  (Mass.)  453, 
por  Shaw,  C.  J.;  Jumel  v.  Marino  Tns.  Co.,  7  Johns.  (N.  T.)  423.  per 
Kent,  Ch. 

8«  Dederer  v.  Delaware  Tns.  Co..  2  Wash.  (C.  C.)  61;  The  Sarah 
Ann.  2  Sum.  (C.  C.)  2nH:  Pike  v.  Balcb,  3S  Me.  302;  61  Am.  Dec.  248; 
Bntler  v.  Murray.  30  N.  Y.  88;  86  Am.  Doc.  355;  Natchez  v.  Stanton,  2 
Smedes  &  M.  (Miss.)  340;  41  Am.  Dec.  592. 

«  Richelieu  etc.  Co.  v.  Boston  M.  Ins.  Co.,  136  U.  S.  40S;  10  Supr. 
Ct.  Kop.  934. 

■"  Jumel  v.  Marine  Ins.  Co.,  7  Johns.  (N.  T.)  423. 
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it  is  in  the  capacity  above  indicated.  Again,  it  is  held  that 
a  master  of  a  ship  who  sells  a  cargo  at  public  auction  after  an 
abandonment  to  the  underwriters  and  buys  it  in  the  sale  to 
prevent  a  loss  does  not  become  owner  of  the  property  so  as  to 
acquire  thereby  an  insurable  interest.855  It  would  seem, 
therefore,  that  the  purchase  by  assured  after  abandonment 
made  for  his  own  benefit,  or  his  affirmance  of  a  purchase  by 
the  master  upon  the  same  grounds,  especially  if  coupled  with 
acts  evidencing  an  intent  to  exercise  ownership  or  control 
over  the  property,  would  operate  as  a  waiver  of  any  claim 
under  the  abandonment,  and  if  abandonment  has  been  made 
and  the  loss  paid,  the  purchase  would  inure  to  assurer's  ben- 
efit, but  if  a  purchase  by  the  master  is  without  assured's  prior 
authority  or  subsequent  affirmance,  the  assured  is  not  pre- 
cluded from  insisting  on  his  claim  as  for  a  total  loss.  That 
assurers,  after  abandonment  made  and  accepted,  may  avail 
themselves  of  the  benefit  of  the  repurchase  if  they  choose,  but 
are  not  obligated  to  do  so,  and  if  the  master  before  abandon- 
ment purchases  the  vessel,  the  right  to  abandon  being  admit- 
ted to  otherwise  continue,  it  is  doubtful  if,  so  far  as  an  aban- 
donment of  the  ship  is  concerned,  the  underwriters  are  liable 
as  for  a  total  loss  without  an  abandonment  of  the  ship,  and  it 
may  be  a  question  whether  the  owner  in  this  last  case  is  not 
obligated  to  accept  the  vessel.  But  under  no  circumstances 
ought  assured  to  do  anything,  with  reference  to  the  title, 
rights,  and  interests  of  assurer  arising  as  abandonee,  which  is 
inconsistent  with  the  relation  in  which  assured  has  placed 
himself  to  the  assurer  by  virtue  of  the  abandonment.  We  do 
not  state  the  above  as  a  positive  binding  rule,  but  merely  a  de- 
duction from  the  principles  upon  which  the  doctrine  of  aban- 
donment rests,  as  well  also  as  upon  the  quasi  trusteeship  of 
the  assured  after  abandonment  made.  The  courts  of  the  sev- 
eral states  will  undoubtedly  be  bound  by  precedent  in  their 
own  states,  except  some  strong  reasons  induce  a  different  con- 
clusion.356 

»w  Barker  v.  Marine  Ins.  Co.,  2  Mason  CC.  C),  369. 
856  See  Chesapeake  Ins.  Co.  v.  Starke.  G  Cranch  (C.  C.t.  272:  Walden 
v.  Phoenix  Ins.  Co.,  5  Johns.  (N.  Y.)  310;  4  Am.  Dec.  359;  Lovering  v. 
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§   J5()18.      Waiver,   Revocation,  aud  Estoppel — Insured 
and    Insurer   Generally — Miscellaneous  Cases. — It  may  be 
'general!  that  not  every  act  of  ownership  must  neces- 

sarily and  under  all  circumstances,  be  construed  into  a  relin- 
quishment of  the  abandonment.357  If  a  vessel  is  stranded 
and  being  taken  oil  the  beach  is  detained  at  an  intermediate 
port  by  an  act  of  the  underwriters,  against  the  master's  protest 
and  objection,  so  that  insured  cannot  intelligently  and  fully 
ascertain  the  extent  of  the  damage  and  the  probable  cost  of 
repairs,  and  so  determine  the  full  extent  of  the  damage  occa- 
sioned by  the  disaster,  a  delay  of  about  four  months  is  justi- 
fied when  it  appears  that  it  happened  during  the  winter  sea- 
son, and  until  notice  from  the  underwriters  that  the  salvage 
had  not  been  paid,  and  a  libel  therefor  was  threatened,  and  by 
reason  of  the  place  or  mooring  there  was  danger  of  further  dam- 
age by  pounding  against  the  dock,  especially  so  when  there 
was  still  ample  time  for  the  underwriter  to  have  repaired  the 
vessel,  or  sold  her  without  repairs  for  the  next  season's  busi- 
ness, and  this  was  so  held  even  though  the  policy  provided 
that  the  acts  of  the  insurer  or  his  "agent  in  recovering,  saving, 
and  preserving  property  insured  in  case  of  disaster  shall  not  be 
considered  a  waiver  of  the  acceptance  of  the  abandonment."358 
Receiving  and  disposing  of  a  vessel  and  the  proceeds  of  the 
cargo  by  insured  or  a  person  whom  he  has  put  in  as  ostensible 
owner,  in  order  to  claim  in  case  of  capture,  will  be  a  waiver  of 
a  previous  abandonment.859  The  redelivery  of  a  captured 
vessel  on  bail  to  an  agent  appointed  by  the  master  is  not  a 

Merofintllo  Ins.  Co.,  12  Pink.  (Mass.)  348;  Columbian  Tns.  Co.  v.  Ash- 
by.  4  rot.  (V.  S.)  139;  Wilson  v.  Forster.  0  Taunt.  2.":  Mnrtln  v. 
Salem  Ins.  Co..  2  Mnss.  420;  Chamberton  v.  Harrod,  5  Greenl.  (Me.) 
420;  Gurrie  v.  Philadelphia  Ins.  Co..  2  Sorer.  &  P.  (Pa.1)  113;  2  Phillips 
on  Insurance.  3d  cd..  302.  et  soq..  421.  ot  soq..  sees.  1C00.  1703.  1731. 
et  seq.;  2  Arnnuld  on  Marine  Insurance.  Perkins'  ed.  IS.'O.  120.".  *1102, 
et  seq.;  2  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1S87.  9S3; 
2  Parsons  on  Marine  Insurance,  ed.  1868,  191.  et  seq.,  notes;  3  Kent's 
Commentaries,  332. 

857  Colnmbian  Ins.  Co.  v.  Ashby,  4  Pet.  (TJ.  S.)  139. 

"■  Yonng  v.  Union  Ins.  Co..  24  Fed.  Rep.  279. 

Kt  Martin  v.  Luoro,  14  Mass.  112;  Oliver  v.  Newburyport  Ins.  Co., 
8  Mass.  37. 
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waiver  of  an  abandonment.360  And  a  sale  after  abandonment 
and  refusal  to  accept,  made  in  good  faith  for  the  benefit  of  all 
concerned  and  to  prevent  an  absolute  total  loss,  is  not  a  waiver 
or  revocation  of  the  abandonment.361  The  subsequent  sale 
of  the  vessel  by  a  mortgagee  under  his  mortgage,  after  she 
has  been  repaired  by  the  underwriters  and  after  notice  by  them 
to  assured  that  they  will  no  longer  be  responsible  for  her,  does 
not  operate  as  a  waiver  of  the  abandonment  as  to  the  mort- 
gagor.362 "Where  the  insurer  refused  to  accept  the  abandon- 
ment, and  the  insured  sold  the  goods  on  account  of  the  in- 
surer, such  sale  was  held  to  be  no  waiver  of  the  abandon- 
ment.363 A  waiver  of  the  right  to  abandon  may  arise  from 
the  acts  of  assured  or  his  agent  in  repairing  or  refitting  the 
ship,  but  this  does  not  apply  to  their  acts  bona  fide  in  caring 
for  the  property,  saving  and  recovering  it,  and  making  the 
most  thereof  for  the  benefit  of  all  concerned,  and  this  applies 
to  both  cargo  and  ship,  and  in  fact  it  is  an  obligation  resting 
upon  assured  and  his  agents  to  do  their  best  in  saving  and  re- 
covering the  property.364  When  a  policy  was  on  freight  bill, 
and  the  vessel  became  leaky,  caused  by  running  against  a 
snag  in  the  river,  and  the  cargo  was  discharged  and  the  vessel 
returned  to  her  port  of  departure,  where  she  was  repaired  with 
the  insurer's  consent,  and  the  risk  was  transferred  to  two  other 
boats,  there  being  no  additional  consideration,  however,  for 
the  change,  it  was  held  that  the  transfer  released  the  insur- 
ers.365 If  full  payment  on  advances  on  bottomry  is  refused 
on  the  ground  that  the  insurance  contract  was  pro  tanto  dis- 

M0  Loverlncr  v.  Mercantile  Ins.  Co..  12  Pick.  (Mass.)  348. 

tn  Columbian  Tns.  Co.  v.  Ashby.  4  Pet.  (TJ.  S.)  139:  Walden  v.  Phoen- 
ix Ins.  Co.,  5  Johns.  (N.  Y.)  310;  Lawrence  v.  Van  Home,  1  Caines 
(N.  Y.),  285. 

862  Insurance  Co.  v.  Goodman,  32  Ala.  108. 

883  Livingston  v.  Hastie,  3  Johns.  Cas.  (N.  Y.)  293. 

8M  Benson  v.  Chapman,  6  Barn.  &  C.  793;  Hyde  v.  Louisiana  State 
Ins.  Co.,  2  Mart.,  N.  S.  (La.).  410;  14  Am.  Dec.  410;  Catlett  v.  Pacific 
Ins.  Co.,  1  Wend.  (N.  Y.)  561;  Dickey  v.  New  York  Ins.  Co.,  4  Cow. 
(N.  Y.)  222;  Depau  v.  Ocean  Ins.  Co.,  5  Cow.  (N.  Y.)  63;  15  Am.  Dec. 
431;  Dickey  v.  American  Ins.  Co.,  3  Wend.  (N.  Y.)  658. 

88s  Field  v.  Citizens'  Ins.  Co.,  11  Mo.  50. 
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charged  by  the  collection  of  freight,  notice  of  abandonment 
to  the  insurers  of  any  claim  of  the  insured  against  master  or 
owner  by  reason  of  such  collection  of  freight  is  waived.308 

"■  Force  v.  Providence-Washington  Ins.  Co.,  35  Fed.  Rep.  767. 


CHAPTER   LXIII. 

TOTAL  LOSS  AND  TOTAL  DISABILITY— FIRE  AND  ACCIDENT. 

§  3025.    Total  loss,  building:  Fire  risk. 

§  302U.  "Wholly  destroyed":  "Totally  destroyed":  Fire  risk  —How 
far  marine  cases  analogous. 

§  3027.  "Wholly  destroyed":  "Totally  destroyed,"  continued:  How 
far  valued  policy  cases  analogous. 

§  3028.    "Wholly  destroyed":  "Totally  destroyed":  Cases. 

§  3029.    "Wholly  destroyed":  "Totally  destroyed":  Conclusion. 

§  3U30.  Total  loss  under  policy  issued  after  loss  by  tire,  and  before 
building  repaired. 

§  3031.  "Total  disability":  "Permanently  disabled":  "Wholly  dis- 
abled," etc:  Accident  and  benefit  insurances. 

§  3032.    Construction  of  the  words,  "total  and  permanent  disability." 

§  3033.    "Wholly  disabled,"  insured  under  two  occupations. 

§  3034.  "Total"  and  "partial  total"  disability:  Loss  of  a  foot  or  feet, 
eye  or  eyes. 

§  3035.  "Permanent"  disability  excludes  that  which  Is  merely  tem- 
porary. 

§  3025.  Total  Loss — Building — Fire  Risk. — We  have 
seen  that  in  marine  risks  it  is  not  necessary,  in  order  to  consti- 
tute an  absolute  or  actual  total  loss  under  the  general  provisions 
of  an  ordinary  policy,  that  the  property  should  be  absolutely 
and  completely  destroyed  as  to  every  part  and  parcel  thereof, 
but  that  it  is  sufficient  if  the  ship  ceases  to  exist,  as  a  ship,  or 
is  otherwise  irretrievably  lost  to  assured.1  So  in  case  of  an 
insurance  upon  a  building  under  a  fire  risk,  the  first  principle 
is,  that  it  is  the  building,  and  not  the  materials  of  which  it  is 
composed,  that  is  covered,  and  therefore  total  loss  does  not 
mean  necessarily  an  absolute  extinction  of  every  part  and 
parcel  of  the  property.  In  such  risks  there  is  a  total  destruc- 
tion and  total  loss  when,  by  the  peril  of  fire,  the  building  be- 
comes a  mass  of  ruins  and  rubbish,  and  loses  its  specific  char- 
acter, and  ceases  to  exist  as  a  building,  becoming  unfit  for  use 
as  such,  without  regard  to  the  fact  that  even  some  parts  may 

1  See  sees.  2936,  2937,  as  to  absolute  total  loss  in  preceding  chapter. 

( 2999 ; 
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be  left  entire,  or  that  a  large  portion  of  the  building  be  left 
Standing,  and  not  actually  destroyed.     Thus,  when  a  building 

entirely  destroyed,  and  the  front  had  partly  fallen,  and 
the  other  part  left  in  such  a  condition  as  to  be  in  constant  dan- 
ger of  falling,  and  almost  one-half  the  interior  and  roof  de- 

ped,  ii  was  beld  a  total  loss.2  In  all  cases,  however,  of  a 
total  loss  of  a  building,  if  it  is  intended  to  rely  upon  decisions 
relating  to  total  loss  of  a  ship  where  she  has  ceased  to  exist 
as  such,  care  should  be  taken  to  distinguish  between  the  ab- 
solute and  constructive  total  loss  of  ships.  Again,  the  an- 
alogy between  ships  and  a  building  can  never,  in  respect  to 
this  question,  be  perfect,  for  it  can  be  clearly  conceived  that 
a  vessel  may  be  irretrievably  and  absolutely  lost  to  assured, 
although  the  ship  may  be  entire  as  to  her  hull,  rigging,  apparel, 
etc.  This  is  clearly  illustrated  where  the  ship  goes  to  the  bot- 
tom of  the  deep  sea.  So  the  hull  of  the  ship  may  hold  to- 
gether, and  the  vessel  still  exist  in  the  form  of  a  vessel,  and 
there  be  such  an  absolute  total  loss  as  to  warrant  a  sale  of  the 
vessel,  and  a  recovery  for  the  total  loss.  In  determining, 
therefore,  whether  a  building  is  so  injured  by  fire  as  a  peril 
insured  against,  care  should  be  taken  not  to  rest  so  much  upon 
seemingly  analogous  cases  in  the  marine  law,  as  upon  the 
general  principles  underlying  insurances,  both  marine  and  fire, 
and  upon  fair  dealing  between  insurer  and  insured.3 

§  3026.  "Wholly  Destroyed,"  "Totally  Destroyed" — 
Fire  Risks— how  far  Marine  Cases  Analogous. — The  terms 
''wholly  destroyed,"  and  "totally  destroyed"  in  valued  policy 
laws4  have  been  before  the  courts  in  several  cases.     Exactly 

*  Hamburg-Bremen  F.  Ins.  Co.  v.  Oarlinsrton.  66  Tex.  10?,:  18  N. 
W.  Rep.  337;  Seyke  v.  Williams  Nat.  Ins.  Co..  74  Wis.  G7:  Williams 
v.  Hartford  Tns.  Co..  r>4  Cal.  412:  35  Am.  Rep.  77:  German  Ins.  Co.  v. 
Eddy  (Neb.  1893),  22  Ins.  L.  J.  468;  54  N.  W.  Rep.  857;  Oshkosh  rack- 
In?  &  Provision  Co.  v.  Mercantile  Ins.  Co.,  31  Fed.  Rep.  200;  Nave 
v.  Ilonne  Mnt.  Tns.  Co..  37  Mo.  430;  Harriman  v.  Queen  Ins.  Co.,  40 
Wis.  71.    But  see  next  two  sections  herein. 

*  Examine  next  section  herein. 

4  Ark.  Laws  1889,  p.  57.  c.  42;  Dak.  Comp.  Laws,  1SS7,  sees.  4151. 
4243:  Del.  Laws.  1889,  c.  695;  Iowa,  McClain's  A.nnot.  Stats.  1888,  sec. 
1734;  Laws  1SS0,  c.  211,  sec.  3;  Mo.  2  Rev.  Stats.  18S9,  sees.  5897,  5898, 
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Low  near  akin  it  is  to  the  absolute  total  loss  of  property  in 
marine  insurance  is  a  question  involving  the  most  searching 
inquiry  into  the  doctrines  of  absolute  and  constructive  total 
loss  with  all  their  technicalities,  with  a  result  that  would  tend 
to  confusion  in  a  large  number  of  apparently  analogous  cases, 
and  be  perhaps  so  much  involved  as  to  make  the  comparison 
of  little  practical  value  in  the  majority  of  cases,  except  pos- 
sibly where  the  utmost  caution  is  exercised;  nevertheless  ma- 
rine cases  should  not  be  totally  excluded,  because  there  is  a 
certain  degree  of  similarity  between  an  absolute  or  actual  total 
loss  of  a  ship  and  the  total  loss  of  a  building  by  fire,  as  we 
have  noticed  under  the  last  section,  but  whether  total  loss  of 
a  building  by  a  peril  insured  against  and  the  term  "wholly 
destroyed"  are  synonymous  in  another  question.  In  marine  in- 
surance we  have  seen  that  it  is  that  thing  or  that  subject  mat- 
ter insured  to  which  the  loss  relates.  So  it  must  be  that  build- 
ing insured  to  which  the  loss  relates;  in  other  words,  there 
must  be  a  loss  of  that  subject  itself,  and,  as  stated  under  the 
preceding  section,  it  is  not  the  materials  of  the  building  which 
are  insured.  Again,  policies  must  receive  a  fair  construction 
with  reference  to  the  subject  matter,  the  intention  of  the  par- 
ties, and  the  principles  of  indemnity,  although  insurance  is 
not  a  perfect  contract  of  indemnity.  Therefore,  "wholly  de- 
stroyed" cannot  mean  totally  annihilated.  Even  in  marine 
insurances  there  is,  strictly  speaking,  no  such  thing  as  total 
destruction  or  absolute  annihilation  of  the  subject  matter  of 
insurance  itself,  although  it  may  be  totally  destroyed  as  to  as- 
sured for  all  the  purposes  to  which  insurance  has  reference. 
Again,  in  marine  insurance  expressly  stipulating  against  lia- 
bility except  for  "absolute"  or  "actual  total  loss,"  we  have 
seen  that  there  may  be  an  actual  total  loss  of  a  vessel,  although 
it  remains  a  specie,  provided  it  is  irretrievably  lost  to  the  own- 
er, and  that  the  terms  do  not  necessarily  imply  the  actual  phy- 

6000:  Neb.  Comp.  Stats.  1891,  c.  43.  see.  43;  Laws  1889,  e.  48.  see.  1; 
N.  H.  Laws.  1885,  c.  93.  sec.  2:  Ohio  Rev.  Stats.  1890,  sec.  3043:  Okla- 
homa Stats.  1S90.  sec.  3043;  Pa.  Laws.  1887.  p.  186;  Tex.  2  Sayles  Co. 
Stats.  1888,  sec.  2971;  Wis.  1  Sanborn  &  Berrynian's  Annot.  Stats. 
1SS9,  sees.  1493,  1943;  Laws  1S74,  c.  347. 
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sical  destruction  of  the  thing  insured.8     But  it  is  also  said  that 
"if  tlic  ship  is  afloat,  or  if  it  i-  practicable  to  put  her  afloat,  and 

if  ,-lu  is  capable  of  being  repaired  at  any  expense,  it  is  not  a 
total  Loss  within  the  meaning  and  intent  of  the  policy,"6  and  it. 
is  also  declared  that  "to  constitute  an  actual  total  loss  there 
iiiii-i  exist  such  a  state  of  things  as  that  the  subject  of  insur- 
ance is  wholly  destroyed  as  thai  thing  in  specie  which  was  in- 
sured," qualified,  however,  by  the  statement  that  at  all  events 
there  must  be  left  no  spes  recuperandi;  and,  the  policy  being 
upon  a  ship  against  "actual  total"  loss  only,  it  is  said  that  the 
underwriter's  liability  under  the  clause  must  be  construed  to 
refer  to  the  well-settled  definition  of  an  absolute  total  loss  and 
to  exclude  liability  for  partial  losses.7  So  again  the  total 
loss  of  value  in  its  relation  to  absolute  and  actual  total  loss 
has  arisen  in  marine  insurances,  as  considered  elsewhere.  It 
will  be  noted,  however,  that  the  term  "wholly  destroyed"  ex- 
ists under  valued  policy  laws  which  must  be  deemed  incorpo- 
rated by  implication,  if  not  otherwise,  and  therefore  its  con- 
struction must  depend  not  only  upon  the  terms  of  the  statute 
but  must  also  rest  upon  the  construction  of  the  entire  con- 
tract, according  to  the  rules  governing  interpretation  of  pol- 
icies of  insurance.  The  statute  itself  provides  that  there  shall 
be  a  recovery  at  the  valuation  stated  when  the  building  is 
"wholly  destroyed";  whether  this  means  "wholly  destroyed" 
with  reference  to  value,  or  to  the  condition  of  the  building 
with  reference  to  its  character  and  identity  as  a  building,  is  a 
question.  If  it  be  held  the  latter,  then  marine  cases  as  to  the 
ship  are  analogous  to  a  certain  extent.  If  the  former  con- 
struction is  to  be  given  them,  in  so  far  as  there  is  any  analogy 
too  great  caution  eannot  be  exercised  in  comparing  marine 
cases  of  total  loss  of  the  ship. 

5  Carr  v.  Security  Tn?.  Co.,  ion  N.  T.  509;  17  N.  E.  Rep.  P.09.  por 
Andrews;  .T.;  Cnrr  v.  Providence-Washington  Ins.  Co.,  38  Hun  (N. 
Y.\  86;  17  N.  E.  Rep.  3G9;  12  Cent.  Rep.  050.  See  sees.  2936,  2937, 
heroin. 

6  Murray  v.  Hatch,  6  Mass.  465,  per  Sewall,  .T. 

T  Burt  v.  Brewers*  etc.  Ins.  Co.,  78  N.  Y.  400;  9  Hun  (N.  Y.),  383, 
per  the  court. 
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§  3027.  "Wholly  Destroyed"  and  "Totally  Destroyed," 
Continued — How  far  Valued  Policy  Cases  Analogous. — 

Having  in  view  the  question  as  to  how  far  cases  of  marine  in- 
surances upon  the  ship  are  analogous,  it  must  also  be  remem- 
bered that  although  the  statute  relates  to  real  property,  and 
insurance  is  a  personal  contract  with  relation  to  the  indemnity 
specified,  nevertheless  there  must  be  a  loss  of  that  subject  to 
which  the  insurance  relates.  The  statute  then,  in  effect,  may 
be  fairly  held  to  mean  that  when  real  property  insured  is 
"wholly  destroyed,"  then  the  valuation  in  the  policy  is  the 
measure  of  damages.  This  excludes  the  point  of  the  crim- 
inal fault  of  assured  or  his  assigns,  which  may  be  eliminated 
as  a  factor  not  involved  in  this  discussion.  In  marine  insur- 
ances the  object  of  a  valued  policy  is  by  agreement,  as  to  the 
estimation  of  the  value  made  beforehand,  to  preclude  disputes 
as  to  the  amount  of  assured's  interest;  that  is,  to  supersede  the 
necessity  of  proving  the  actual  value  by  specifying  the  value, 
and  the  loss  being  total,  such  valuation  is  the  indemnity,  or  if 
the  loss  be  partial  then  the  valuation  is  the  basis  upon  which 
the  assured's  loss  may  be  calculated.  In  other  words,  the  val- 
uation is  conclusive  as  between  the  parties,8  provided,  how- 
ever, there  is  not  actual  fraud  or  such  a  gross  overvaluation 
as  to  be  in  itself  presumptive  evidence  of  fraud.  For  a  mere 
overvaluation  does  not  generally  per  se,  in  the  absence  of 
fraud,  accident,  or  mistake,  render  a  valued  marine  policy 
void.  Overvaluation  may  be  presumptive  evidence  of  fraud- 
ulent intent  strong  in  proportion  to  the  excess,  and  the  courts 
are  not  inclined  to  open  the  valuation,  even  though  there  be 
an  overvaluation  made  bona  fide.9     These  principles  have  been 

8  Forbes  v.  Aspinwall.  13  East,  327,  per  Lord  Ellenboroucrh:  Shaw 
v.  Felton,  2  East,  109.  per  Lawrence.  J.:  Katherman  t.  Oenoral  Mut. 
Ins.  Co.,  12  La.  Ann.  35:  Snell  v.  Delaware  Tns.  Co..  1  Wash.  (C.  C.) 
500:  Peele  v  Merchants'  Tns.  Co.,  3  Mason  (C.  C),  71:  Fniversal  Ins. 
Co.  v.  Weiss.  lOf!  Pa.  87;  Portsmouth  Ins.  Co.  v.  Brazee,  16  Ohio,  81; 
Burmand  v.  Rodoeanachi,  7  App.  Cas.  335.  per  Selborne,  L.  C. 

B  Alsop  v.  Commercial  Ins.  Co.,  1  Sum.  (C.  C.)  451;  Miner  v.  Tagert, 

3  Binn.  (Pa.)  205.  per  Yates,  J.;  Sturm  v.  Atlantic  Mut.  Ins.  Co.,  63 
N.  Y.  77;  Davy  v.  Hallett.  3  Oaines  (N.  Y.),  16;  2  Am.  Dec.  241:  Car- 
son v.  Marine  Ins.  Co..  2  Wash.  (C.  C.)  46S;  Wolcott  v.  Ea^le  Ins.  Co., 

4  Pick.  (Mass.)  429;  Watson  Ins.  Co.  of  North  America,  3  Wash.  (C. 
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noted  elsewhere  more  fully.10  It  has  been  deemed  sufficient, 
therefore,  to  recur  to  them  generally.  Following  up  this  line 
of  argument,  it  may  be  stated  that  it  is  usual  to  insure  ships 
under  a  valued  policy.  It  i.-  pertinent  that  it  is  held  in  ling- 
land  that  it  is  not  the  valuation  of  the  policy  which  determines 
in  marine  insurances  the  question  of  the  advisability  of  repairs, 
but  the  worth  of  the  ship  when  repaired,  compared  to  the  ex- 
pense of  repairs,the  ship  having  been  seaworthy  for  the  voyage; 
although  in  this  country  the  question  of  ignoring  the  valuation 
in  cases  of  constructive  total  loss  in  ascertaining  the  amount 
of  damage  justifying  an  abandonment  is  unsettled.11  So  un- 
der certain  clauses  in  policies  here  the  rule  in  England  is  nec- 
essarily changed.12  This  rule  applies  to  constructive  total 
loss,  but,  as  will  be  noted  hereafter,  this  does  not  exclude  the 
right  to  recover  for  an  absolute  total  loss  of  the  ship,  when  it 
has  lost  its  identity  as  a  ship,  or  in  cases  where  it  still  retains 
the  form  of  a  ship  without  regard  to  the  valuation  of  the  pol- 
icy. In  short,  under  the  English  policies,  if  the  nature  of 
the  loss  is  once  determined,  the  valuation  fixes  the  quantum  of 
compensation,13  and  it  would  seem  a  reasonable  conclusion  that 
there  would  be  a  total  loss  to  assured  were  he  unprotected  by 
the  policy,  and  the  building  was  so  far  destroyed  that  the  cost 
of  removing  the  materials  and  clearing  up  the  ruins  would  ex- 
ceed their  worth  when  removed,  or  if  the  cost  of  reconstruct- 
ing, rebuilding,  or  repairing  necessary  to  place  the  building 
in  the  condition  in  which  it  was  before  the  fire  would  equal 

C.)  1;  Clarke  v.  Oopan  Tns.  Co..  1C  rifle.  (Mass.)  205,  por  Putnam.  J.; 
Feisp  v.  Aguilar,  .'»  Taunt.  506,  per  Sir  J.  Mansfield;  Marine  Ins.  Co. 
v.  Horison.  fi  Cranch  (U.  S.),  20G. 

10  Sop  spp.  25,  hproin. 

11  Youns  v.  Turin-  2  Man.  &  G.  503:  Manning  v.  Trvincr.  2  Com. 
B.  785;  1  TT.  L.  Cas.  SIT:  1  Com.  P..  168;  rVHo  v.  Mprchants'  Tns.  Co., 
r.  Mason  (C.  C),  72:  Cambridge  v.  Anderton,  2  Barn.  &  C.  001;  Pe- 
blois  v.  Ocean  Ins.  Co.,  16  Pick.  (Mass.)  30.°,:  TTydp  v.  Louisiana  State 
Ins.  Co..  14  Mart.  (La.)  410;  Bradlie  v.  Maryland  Tns.  Co.,  12  Pot. 
(U.  S.)  378;  Center  v.  American  Ins.  Co..  7  Cow.  (N.  Y.)  570;  PatapS- 
eo  Ins.  Co.  v.  Southgate,  5  Pet.  (TJ.  S.1  004. 

u  Orrok  v.  Cnmnionwpalth  Ins.  Co..  21  Pick.  'Mass.)  '107:  American 
Ins.  Co.  v.  Ogden,  l'ii  Wend.  (N.  Y.)  207,  300;. Reynolds  v.  Ocean  Ins. 
Co.,  22  Pick.  (Mass.)  101. 

11  See  Irving  v.  Manning,  G  Com.  B.  422. 
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or  exceed  the  worth  of  the  repaired  or  reconstructed  building, 
and  this  ought,  therefore,  to  apply  in  determining  whether  the 
building  is  "wholly  destroyed,"  and  so  irrespective  of  the  valu- 
ation in  the  policy,  for  such  valuation  is  presumed  bona  fide, 
and  is  but  the  measure  of  indemnity  agreed  upon  beforehand. 

3028.  "Wholly  Destroyed,"  "Totally  Destroyed" — 
Cases. — The  cases  present  seemingly  conflicting  rules  as 
to  the  meaning  of  the  terms  "wholly  destroyed,"  one  rule  hav- 
ing reference  to  the  identity  and  character  of  the  building 
as  such,  and  the  other  to  its  destruction  with  reference  to  value. 
Thus  it  is  substantially  held  in  a  federal  case  under  the  Wis- 
consin statute  that  a  building  is  "wholly  destroyed"  when  it 
ceases  to  exist  as  a  building  and  has  lost  its  distinctive  char- 
acter as  such.  It  is  also  declared  in  the  same  case  that  the  term 
"wholly  destroyed"  is  equivalent  to  "total  loss,"  and  that  the 
materials  need  not  be  utterly  destroyed.14  So  there  is  a  total 
destruction  of  the  building  where,  although  some  of  the  walls 
are  left  standing,  yet  all  the  combustible  material  of  the  build- 
ing is  consumed  by  the  fire,  and  the  wall  must  be  torn  down, and 
this  even  though  some  of  the  materials  may  be  used  in  rebuild- 
ing.15 We  have  in  two  Wisconsin  cases18  the  question  of 
value  of  materials  as  compared  with  the  cost  of  saving  and 
utilizing  them,  and  there  is  perhaps  some  analogy  between  such 
a  case  and  that  where  a  ship  has  sustained  such  an  absolute 
total  loss  by  a  peril  insured  against  that  repairs  cannot  be  made 
except  at  an  expense  in  excess  of  the  ship's  value  when  repaired, 
and  a  sale  is  justifiably  made.  This  has  been  treated  as  an  ab- 
solute total  loss,  not  because  of  the  sale,  but  by  reason  of  the 
prior  character  of  the  loss.17     The  analogy  is  obvious  to  this 

14  Oshkosh  Packing  etc.  Co.  v.  Mercantile  Ins.  Co..  81  Fed.  "Rep. 
200;  Seyke  v.  Millers'  Nat.  Ins.  Co..  74  Wis.  67:  41  N.  W.  Rep.  443. 

15  German  Ins.  Co.  etc.  v.  Eddy,  36  Neb.  461;  22  Ins.  L.  J.  468;  54 
N.  W.   Rep.  S56. 

10  Harriman  v.  Queen's  Ins.  Co.,  40  Wis.  71;  Seyke  v.  Millers'  Nat. 
Ins.  Co.,  74  Wis.  67;  41  N.  W.  Rep.  443. 

"  See  Idle  v.  Royal  Exeh.  Assur.  Co.,  3  Moore,  115;  8  Taunt.  755; 
Gordon  v.  Massachusetts    F.  Ins.  Co.,  2    Pick.  (Mass.)   249;    Cam- 


>29  TOTAL    LOSS    AND    TOTAL    DISABILITY.  3006 

extent  certainly,  that  the  value  is  destroyed  by  a  peril  within 
the  policy,  but  in  the  case  of  the  ship  the  form  may  remain 
and  there  may  be  an  absolute  total  Loss  nevertheless.  And 
tated  under  the  last  section,  except  there  be  some  clause 
providing  otherwise,  the  determination  of  the  expediency  of 
repairs  in  case  of  a  wrecked  or  stranded  ship,  is  not  in  Eng- 
land the  policy  valuation,  but  the  repaired  worth  of  the  ship. 
It  is  held  in  a  recent  case  in  "Wisconsin  that  if  the  identity 
and  specific  character  of  the  building  as  such  is  destroyed  by 
fire,  there  is  an  entire  destruction,  and  it  is  a  total  loss,  even 
though  there  is  not  an  absolute  extinction  of  all  the  parts. 
Thus,  although  a  portion  of  the  house,  that  is,  the  stone  foun- 
dation, the  foundation  sills,  and  the  first  floor,  were  practi- 
cally intact  and  uninjured  and  had  not  been  reduced  to  a 
broken  and  shapeless  mass,  but  still  retained  their  distinct  char- 
acter uninjured  as  parts  of  the  building,  there  was  neverthe- 
less a  total  destruction.18  And  in  Louisiana  a  total  loss  may  be 
claimed  though  the  walls  of  the  building  stand  and  the  ele- 
ments that  compose  it  be  not  entirely  consumed.  It  is  the 
same  when  the  insured  building  cannot  be  made  secure  by  re- 
pairs, nor  will  it  make  any  difference  in  such  cases  of  construc- 
tive total  loss  that  the  condition  after  the  fire  is  due  in  part  to 

bridge  v.  Andorton.  "Ryan  &  M.  60;  2  Barn.  &  C.  691:  1  Car.  &  P.  213; 
Pnhertson  v.  Clarke,  1  Bin£.  4-14:  2  Arnnuld  on  Marino  Insurance, 
Perkins'  ed.  1R."iO.  1013.  1014.  *1010.  *1011;  2  Arnould  on  Marine  In- 
suranro.  Maolar-hlan's  ed.  1887,  995,  996. 

»  Lindner  v.  St.  Paxil  F.  &  M.  Ins.  Co.  (Wis.  1S96),  67  N.  W.  Rep. 
11 2T>:  oitinjr  Seyke  v.  Insurance  Co.,  74  Wis.  72;  41  N.  W.  Rep.  445. 
In  New  York  it  is  held  in  the  supreme  court  the  terms  "wholly  de- 
stroyed"  or  "actual  total  loss,"  as  aplied  to  a  building,  do  not  mean 
an  absolute  extinction.  The  question  Is,  whether  the  thins  insured 
si  ill  exists  as  a  building,  not  whether  all  its  parts  and  materials  are 
absolutely  or  physically  destroyed,  if  the  building,  though  partially 
standing,  lias  lost  its  identity  and  specific  character  as  such  and  has 
become  a  broken  mass,  there  is  such  an  actual  total  loss  or  it  is 
wholly  destroyed  so  as  to  warrant  a  recovery:  Corbett  v.  Spring 
Garden  Ins.  Co.,  85  Hun  (N.  Y.).  250;  citing  Williams  v.  Hartford  F. 
Ins.  Co.,  54  Cal.  450;  Huck  v.  Globe  Ins.  Co.,  127  Mass.  300;  Ander- 
son's Law  Dictionary,  639;  May  on  Insurance,  3d  ed.,  sec.  421  a; 
Biddle  on  Insurance,  sec.  1375. 
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causes  existing  before.     Such  causes  are  deemed  the  remote, 
not  the  proximate,  cause  of  loss.19 

§  3029.  "Wholly  Destroyed,"  "  Totally  Destroyed"— 
Conclusion. — In  view  of  what  has  been  stated  under  the 
preceding  sections  it  would  seem  that  (1)  the  statute  must  be 
construed,  not  by  itself  alone,  but  in  connection  with  the  en- 
tire contract,  having  in  view  the  rules  of  construction  govern- 
ing in  insurance  contracts;  (2)  the  peril  must  operate  upon 
that  thing  which  is  insured,  and  it  is  that  subject  insured  to 
which  the  loss  has  reference;  (3).  cases  in  marine  risks  of  ab- 
solute total  loss  and  of  absolute  total  loss  in  valued  policies 
may  to  a  certain  extent  be  referred  to  for  guiding  principles; 
(4)  "wholly  destroyed"  and  "totally  destroyed"  do  not  mean 
total  annihilation  or  absolute  destruction;  (5)  if  the  nature  of 
the  loss  is  at  once  determined,  the  valuation  controls  the  meas- 
ure of  damage;  (6)  if  the  building  is  so  far  destroyed  that  the 
ruins  are  worthless  or  cannot  be  utilized  for  reconstruction,  so 
that  the  property  when  rebuilt  shall  be  in  as  good  a  condition  as 
before  the  fire,  it  is  "wholly  destroyed" ;  (7)  the  property  may 
have  some  of  its  walls  or  parts  of  the  structure  remaining  and 
■still  be  within  the  last  rule ;  (8)  since  nothing  short  of  what  is 
commonly  known  as  physical  destruction  of  the  building  as  to 
its  materials  would  prevent  what  is  left  being  of  some  value, 
it  is  obvious  that  "wholly  destroyed"  and  "totally  destroyed" 
do  not  refer  to  value  alone  as  the  sole  test  of  the  loss;  (9)  inas- 
much as  it  is  the  building  insured  and  not  its  materials  to  which 
the  loss  must  be  referred,  it  ought  to  be  held  to  be  "wholly 
destroyed"  and  "totally  destroyed"  where  it  has  become  a 

M  Monteloone  v.  Royal  Ins.  Co..  47  La.  Ann.,  pt.  2.  1563.  1568:  24 
Tns.  I/.  J.,  N.  S.,  531,  per  Miller,  J.  In  this  case  the  building  when 
insured  was  not  sound.  It  was  seriuosly  affected  by  the  fire,  both 
by  the  flames  and  the  falling  walls.  The  party-wall  was  so  injured 
as  fo  be  useless;  that  portion  dividing  the  yards  was  inclined,  the 
wall  opposite  the  party-wall  was  strained,  and  there  was  testimony 
that  the  cross-wall  leaned  and  that  the  joists  were  charred;  owing 
to  the  Injuries  by  fire,  girders,  and  other  appliances  were  necessary 
to  hold  the  premises  together,  and  it  was  so  injured  as  to  make  it 
insecure,  and  the  building  was  condemned  by  the  city  authorities: 
Id.  1571. 
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mere  mass  of  rubbish,  and  so  has  ceased  to  exist  as  a  building,  as 
in  case  of  a  ship  which  by  a  peri]  insured  against  has  become  re- 
duced to  a  "mere  congeries  of  planks,"20  and  Las  ceased  to  exist 
as  a  ship;  {10)  it  would  seem  a  fair  and  reasonable  conclusion 
thai  although  some  portion  of  the  building  remain  standing,yet 
if  the  cost  of  removing  the  materials  or  of  clearing  the  ruins 
would  equal  or  exceed  their  value  when  removed,  or  if  the 
cost  of  reconstructing  and  placing  the  insured  building  in  the 
same  condition  as  before  would  equal  or  exceed  the  value  of 
the  building  as  reconstructed  or  repaired,  that  it  would  be 
"wholly  destroyed,"  irrespective  of  the  valuation  in  the  pol- 
icy as  a  test;  (11)  the  mere  fact  that  some  of  the  materials  may 
be  used  in  rebuilding  does  not  of  itself  make  the  building  the 
less  "wholly  destroyed"  or  "totally  destroyed."  n 

§  3030.  Total  Loss  under  Policy  Issued  after  Loss 
by  Fire  and  before  Building  Repaired. — If  a  building 
is  injured  by  fire,  and  before  it  is  repaired  a  policy  is 
issued  thereon  in  its  then  condition,  and  a  loss  by  fire  sub- 
sequently occurs  which  occasions  a  total  loss,  the  insured  can- 
not, in  order  to  convert  a  total  loss  into  a  partial  loss,  avail 
himself  of  the  injury  caused  by  the  prior  fire,  although,  as 
a  fact,  the  total  loss  is  merely  the  consummation  of  the  prior 
partial  loss,  for  the  risk  is  against  the  loss  of  the  building  as  it 
was  at  the  time  of  the  issuance  of  the  policy  or  its  loss  should 
its  condition  be  subsequently  bettered,  for  settlement  having 
been  made  as  to  the  former  fire  under  prior  policies  and  these 
policies  canceled,  such  injury  can  have  no  bearing  upon  the 
liability  under  subsequently  issued  policies.  This  rule  is  nec- 
essarily subject,  however,  to  such  qualification  as  may  arise 
in  case  there  should  be  an  averment  and  proof  of  fraud  in  pro- 
curing the  policy.22 

§  3031.  "Total  Disability,"  "Permanently  Disabled," 
''Wholly  Disabled,"  etc.,  Aeeident  and  Benefit  Insurances. 

»  Cambridge  v.  Anderton,  Ryan  &  M.  no:  1  Cnr.  &  P.  231;  2  Barn. 
&  C.  091:  4  Dowl.  &  Tt.  20.°,,  per  Lord  Tenterden. 
"  Sop  Great  Western  Ins.  Co.  v.  Fogarty,  19  Wall.  (TJ.  S.1  G40. 
B  namburg-Bremen  F.  Ins.  Co.  v.  Garlington,  G6  Tex.  103 
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"permanently  disabled,"  "wholly  disabled,"  and  the  like,  in 
accident  and  benefit  insurances,  reference  must  be  had  to  the 
entire  contract  and  the  exact  terms  used.  The  words  may 
necessitate  that  assured  should  be  so  far  disabled  as  to  prevent 
his  following  any  occupation  or  labor.  Whatever  construc- 
tion may  be  necessary  under  the  express  terms  of  the  con- 
tract, the  disability  must  be  caused  by  or  be  the  result  of  an 
injury  within  the  contract.  Some  of  the  cases  are  certainly 
open  to  criticism,  in  that  the  object  and  purposes  of  the  insur- 
ance contract  are  ignored  and  the  rules  of  construction  strained. 
The  general  purpose  of  such  clauses  is  to  furnish  an  indem- 
nity to  assured  for  the  loss  of  time  by  reason  of  accident  or 
injury  which  prevents  him  from  prosecuting  his  business,  and 
it  would  seem  that  this  ought  to  refer  to  his  inability  to  per- 
form substantially  the  duties  which  are  necessary  to  be  done 
in  the  business  to  which  the  contract  refers,  and  absolute  phys- 
ical inability  ought  not  to  be  meant  in  all  cases,  for  the  in- 
jury might  be  of  such  a  character  as  that  common  care  and  pru- 
dence would  preclude  the  prosecution  of  said  business.  The 
following  cases,  however,  will  present  the  views  taken  by  the 
courts  upon  the  several  points  involved.  Thus,  in  a  Maine 
decision  the  policy  provided  for  a  special  indemnity  if  the  as- 
sured should  sustain  bodily  injuries  "which  shall,  independ- 
ently of  all  other  causes,  immediately  and  wholly  disable  and 
prevent  him  from  the  prosecution  of  any  and  every  kind  of 
business  pertaining  to  the  occupation  under  which  he  is  in- 
sured," and  it  was  held  that  the  accident  must  be  such  as  to 
destroy  his  ability  to  do  every  and  any  kind  of  business  con- 
nected with  or  pertaining  to  his  occupation,  but  that  if  he  was 
disabled  to  that  extent  that  if  he  could  not  substantially  per- 
form all  acts  or  all  kinds  of  labor  necessary  in  the  prosecution 
of  his  business,  it  was  sufficient,  and  not  that  he  must  be  un- 
able to  perforin  any  part  of  his  labor  or  to  do  anything  whatso- 
ever pertaining  thereto.  It  was  further  held  that  it  was  not 
necessary  to  show  a  physical  disability  to  do  what  was  neces- 
sary to  be  done  in  the  performance  of  his  duties  or  labors,  but 
that  he  was  only  required  to  satisfy  the  jury  that  the  charac- 
ter and  extent  of  his  injuries  were  such  that  common  care  and 

Joyce,  Vol.  IV.— 1S9 
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prudence  would  preclude  the  prosecution  of  his  labors  and  re- 
quire- him  to  desist  therefrom  and  rest  as  long  as  reasonably  ne- 
cessary to  effect  a  speedy  cure.23  So  in  another  case,  where 
the  policy  provided  for  a  specified  indemnity  in  ease  of  a  per- 
sonal injury  which  should  "absolutely  and  totally  disable"  as- 
sured "from  the  prosecution  of  his  usual  employment,"  it  was 
held  that  the  question  was  not  whether  he  could  do  his 
work  with  less  facility,  or  that  he  could  not  do  a  whole  day's 
work,  or  that  he  was  unable  to  accomplish  as  much  during  a 
day's  work  as  before  the  injury,  but  that  if  he  was  so  injured 
as  not  to  be  able  to  perform  substantially  all  kinds  of  work 
which  constituted  his  usual  employment  in  his  accustomed 
occupation,  and  this  resulted  from  or  was  consequent  upon  the 
injury,  then  he  was  entitled  to  recover;  that  this  would  apply 
to  the  case  of  a  farmer  or  merchant.  Thus,  if  a  merchant  is, 
by  reason  of  the  injury,  unable  to  do  the  work  ordinarily  done 
by  merchants  of  his  class  or  in  that  line  of  business  and  such 
work  as  he  was  accustomed  to  do  before  the  accident,  he  would 
be  entitled  to  recover,  even  though  he  might  be  able  to  sit 
in  the  house  and  make  out  bills  or  post  books.  The  test  is, 
Was  the  insured  able  to  do  all  kinds  of  work  in  his  accustomed 
business  to  some  extent?  If  so,  he  cannot  recover,  even 
though  he  may  be  unable  to  do  some  kinds  of  extraordinary 
labor  which  he  could  have  performed  before  the  accident.24 
So  a  "retired  gentleman"  is  not  wholly  disabled  from  prosecut- 
ing his  usual  occupation,  avocation,  or  business  pertaining  to 
his  condition  merely  because  of  an  injury  to  his  hand,  which 
necessitates  it?  being  carried  in  a  sling.25  But  if  a  policy  pro- 
vides against  immediate,  continuous,  and  total  loss  of  such  bus- 
iness time  as  may  result  from  the  injuries  insured  against,  and 

»  Toting  v.  Travelers'  Ins.  Co..  SO  Me.  244;  13  Atl.  Rep.  896;  6  N.  B. 

"Rep.  432. 

■*  Sawyer  v.  United  States  Casualty  Co.,  1  Bine.  L.  &  Ace.  Cas. 
280:  R  L.  "Ro^..  N.  S.,  233.  See,  also.  Perry  v.  Provident  L.  Ins.,  103 
Mass.  240;  00  Mass.  "H',2.  where  assurers  admitted  tlint  facts  war- 
ranted a  recovery:  Hooper  v.  Accidental  Death  Ina.  Co    fi  Hurl.  &  N. 

546. 

M  Knapp  v.  Preferred  Mut  Ace.  Assn..  53  ITnn  fN.  Y/i.  84:  6  N.  Y. 
Bupp.  57.  See  Bean  v.  Travelers'  Ins.  Co.,  94  CaL  581;  29  Pac.  Rep. 
113. 
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classifies  the  insured  as  a  locomotive  fireman,  this  entitles  him 
to  recover  where  he  is  wholly  disabled  with  reference  to  his 
duties  as  fireman,  and  the  fact  that  he  might  have  attended 
to  some  other  kind  of  business  is  immaterial.28  In  Wisconsin 
case  the  policy  was  conditioned  for  indemnity  in  case  the  acci- 
dent should  wholly  disable  insured  from  prosecuting  any  and 
every  kind  of  business  pertaining  to  his  occupation,  and  it  was 
held  that  an  instruction  that  a  recovery  might  be  had  if  plain- 
tiff had  been  disabled  from  prosecuting  his  business  and  for 
such  time  as  he  was  "rendered  wholly  unable  to  do  his  accus- 
tomed labor,  that  is,  to  do  substantially  all  kinds  of  his  accus- 
tomed labor  to  some  extent,"  was  erroneous.27  And  in  an  Ohio 
case,  under  a  policy  providing  for  periodical  payments  while 
insured  is  totally  disabled  and  prevented  from  the  transaction 
of  all  kinds  of  business,  it  is  held  that  the  contract  should  be 
enforced  as  it  reads,  and  that  assured  cannot  recover  because 
totally  disabled  for  his  own  trade  or  business  if  he  retains 
health,  strength,  and  physical  ability  sufficient  for  the  pursu- 
ance of  any  other  vocations,  whether  he  is  conversant  with  the 
same  or  not.  So  in  Pennsylvania,  it  is  held  that  the  objects 
and  purposes  of  an  employees*  relief  association  being  to  re- 
lieve the  members  when,  through  sickness  or  injury,  they  are 
unable  to  perform  their  labor,  the  words  "total  inability  to  la- 
bor" in  the  by-laws  and  constitution  defining  the  time  for 
which  benefits  may  be  paid  are  not  restricted  to  labor  in  the 
same  employment  or  occupation,  but  if  the  member  is  able  to 
engage  in  other  labor  then  he  is  not  entitled  to  benefits,  espe- 
cially if  he  is  capable  of  earning  as  much  or  more  in  some 
other  employment.28  And  in  a  federal  case  where,  under  the 
constitution  of  a  similar  association,  the  member  was  entitled 
to  benefits  when  "permanently  disabled  from  followir  ;  his  nr 
her  usual  or  other  occupation,"  the  disability  which  would  en- 

20  Pennington  v.  Pacific  Mut.  L.  Ins.  Co.,  85  Iowa,  468;  52  X.  W. 
Rep.  4S2. 

"  Saveland  v.  Fidelity  and  Casualty  Co.,  67  Wis.  174;  58  Am.  Rep. 
864. 

28  Baltimore  etc.  Relief  Assn.  v.  Post,  122  Fa.  tS.  82,  579;  22  Week. 
Not.  Cas.  477. 
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title  to  such,  benefit  was  also  defined  as  one  which  should 
"permanently  prevent  the  member  from  following  any  occupa- 
tion whereby  ho  or  she  can  obtain  a  livelihood."  And  it  was 
held  that  although  a  member  was,  by  reason  of  disability,  un- 
able to  work  at  Ins  own  profession,  he  could  not  recover  when 
ho  had  been  working  at  a  totally  different  occupation,  and  that 
the  words  "or  other  occupation"  could  not  be  construed  as 
mesning  "or  other  of  the  same  kind."  29  If  the  policy  pro- 
vides compensation  for  "accidents  occurring  to  the  assured, 
not  fatal,  but  winch  absolutely  and  totally  disable  him  from 
prosecuting  his  usual  employment,"  a  hernia  which  does  not 
so  incapacitate  him  if  he  wears  a  truss  is  not  such  a  disability 
as  will  entitle  him  to  recover.30  Under  an  accident  policy  in- 
suring against  loss  of  time  caused  by  bodily  injuries  through 
external,  violent,  and  accidental  means  whereby  the  assured 
is,  "independently  of  all  other  causes,  immediately,  wholly, 
and  continuously"  disabled  from  transacting  "any  and  every 
kind  of  business  pertaining  to  his  occupation,"  the  word  "im- 
mediately" should  be  construed  in  reference  to  the  words  "in- 
dependently of  all  other  causes,"  and  does  not  mean  a  reason- 
able time  merely,  nor  even  a  case  where  the  injury  does  not 
operate  to  totally  disable  assured  from  attending  to  business 
until  after  a  period  of  thirty  days  from  the  time  of  the  acci- 
dent.31 

§   .3032.      Construction   of  the  Words  "Total  and  Per- 
manent Disability." — "Total  and    permanent   disability"  to 

perform  or  direct  any  kind  of  labor  or  business  means  that  the 
disability  must  not  only  be  "total"  but  that  it  must  also  be 
"permanent,"  so  far  as  the  ability  to  perform  or  direct  any 
kind  of  labor  or  business  is  concerned.32 

§   303.3.      "Wholly   Disabled" — Insured   under  two  Oc- 
cupations.— If     one     is     insured     in     two    occupations,     as 

M  Albert  v.  Order  Chosen  Friends.  34  Fed.  Rep.  721. 

"  Potter  v.  Accident  Ins.  Co.,  29  Ind.  210. 

"  Williams  v.  Treferred  Mut.  Ace.  Assn.,  91  Ga.  G98;  23  Ins.  L.  J. 
7.r.;  IT  S.   B.   Kep.  982. 

"  Hutchinson  v.  Supreme  Temple  etc.,  GS  Hun  (N.  Y.),  355;  52  N. 
Y.  St.  Rep.  199;  22  N.  Y.  Supp.  SOI. 
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a  "leather-cutter  and  merchant,"  he  must  be  disabled  as  to 
both  occupations  to  warrant  a  recovery  under  a  policy  provid- 
ing indemnity  for  any  injury  which  shall  wholly  disable  or 
prevent  him  from  the  prosecution  of  any  and  every  kind  of 
business  pertaining  to  the  occupation  in  which  he  is  insured.33 

§  3034.  "Total"  and  "Partial  Total"  Disability— Loss 
of  a  Foot  or  Feet,  Eye  or  Eyes. — Insured  sustains  a 
"loss  of  both  feet"  where,  by  reason  of  paralysis,  he  is  not  able 
to  stand  up  or  to  use  his  legs  or  feet  at  any  time  subsequent  to 
the  injury  and  is  still  so  disabled  at  the  time  of  his  death.34 
Although  it  has  been  decided  in  Pennsylvania  that  "partial 
total  disability"  expressed  to  mean  even  the  "loss  of  one  foot," 
etc.,  means  a  physical  severance  of  the  foot  and  not  a  loss  of  its 
use  by  reason  of  paralysis  consequent  upon  an  accident.35  A 
person  may  recover  under  an  accident  policy  insuring  against 
the  "complete  and  irrecoverable  loss  of  sight  of  both  eyes," 
where,  at  the  time  of  effecting  the  policy,  he  has  only  one  eye, 
and  this  fact  is  well  known  to  the  agent  at  the  time  the  ap- 
plication is  made,  and  he  thereafter  loses  the  sight  of  his  only 
eye.36 

§  3035.  "Permanent"  Disability  Excludes  that  which 
is  merely  Temporary. — The  policy  must  be  construed 
with  reference  to  the  express  terms  of  the  contract,  and  there- 
fore the  word  "permanent,"  in  connection  with  the  word  "dis- 
ability" and  the  obvious  purposes  of  the  contract,  will  be  held 
to  exclude  the  consideration  of  a  disability  which  is  merely  tem- 
porary.37 

**  Ford  v.  United  States  Mut.  Ace.  Relief  Co.,  148  Mass.  153;  1  L. 
R.  Annot.  700;  19  N.  E.  Rep.  169. 

M  Sheanon  v.  Pacific  Mut.  Life  Ins.  Co.,  83  Wis.  507;  77  Wis.  G1S; 
22  Ins.  L.  J.  321;  53  N.  W.  Rep.  S7S:  46  N.  W.  Rep.  709. 

85  Steven  v.  People's  Mut.  Ace.  Ins.  Co.  (Pa.  S.  G.-  1S92).  46  Alb. 
L.  J.  164:  24  Atl.  Rep.  662. 

M  Bawden  v.  London  etc.  Ins.  Co.  CEng.  C.  A..  Q.  B.  D.  1S92>:  11 
L.  R.  Q.  B.  D.  534;  46  Alb.  L.  J.  390;  Humphrey  v.  National  Ben. 
Assn..  139  Pa.  St.  264. 

K  Ilolloboush  v.  Teople's  Ins.  Co.,  13S  Pa.  St  595;  22  Atl.  Rep.  29. 


CHAPTER  LXIV. 

REPAIRS— FIFTY       PER       CENT       RULE— SALE-TRANSSUIP- 
ME  NT-MARINE. 

§  3040.    Repairs  of  ship— Generally. 

§  3D41.    Ship  not  worth  repairing:  Cost  of  repairs  exceeding  repaired 

value. 
§  3042.    Abandonment  after  repairs  by  assured. 
§  3043.    Repairs  by  mortgagor  in  possession  of  vessel. 
§  3044.    Repairs  and  retaining  control  by  owner. 
§  3045.    Insurer's  right  to  repair. 
§  3040.    Same  subject— Continued. 
§  3<>47.    Same  subject:  Conclusion. 
§  3048.    Repairs,  etc..  by  insurer  under  nonwaiver,  etc.,  clause  giving 

ri.sht  to  interfere. 
§  3049.    Same  subject:  Deficiency  in  repairs. 
§  3050.    Shipowner's  obligation  to  repair  to  send  on  cargo. 
§  3051.    Assumes  agreement  with  wreckers  or  salvors  to  save  ves- 
sel: Assured  on  ship  or  cargo. 
§  3052.    Salvor's  sale  of  part  of  jettisoned  cargo  saved:  Total  loss: 

Diligence  to  avoid  sale. 
8  3053.    Underwriter's  objections  to  repair. 

§  3054.    '"Not  to  be  liable  for  repairs  made"  at  specified  place. 
§  3055.    Liability  of  several  underwriters     for  repairs,  separate  and 

not  as  partners. 
§  3056.    Character  of  repairs. 
§  3057.    Want  of  material,  etc.,  at  place:    Impossibility    of  repair* 

there. 
§  305S.    Failure  to  make  complete  repairs  at  intermediate  port. 
§  3059.    Repairs:  Liability  of  insurers  where  funds  raised  therefor  on- 

bottomry. 
§  3000.    Liens  for  repairs,  etc:  Bottomry. 
§  S0G1.    Where  loss  exceeds  fifty  per  cent. 
§  3062.    Where  loss  is  less  than  fifty  per  cent. 
§  3068.    Whether  loss  must  merely  equal  or  must  exceed  fifty  per 

cent. 
§  30C4.    Stipulations  affecting  fifty  per  cent  rule. 
§  3005.    Code  provisions  as  to  abandonment  for  half  value. 
§  3066.    Exceptions  to  fifty  per  cent  rule. 

§  3007.    Fifty  per  cent  rule:  Cargo:  Memorandum  and  other  articles. 
§  3068.    Fifty  per  cent  rule  free  of  partial  loss. 
§  3060.    Fifty  per  cent  rule:  Arrival  of  vessel  or  cargo. 
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§  3070.    Fifty  per  cent  rule:  Value  at  time  and  place  of  loss  or  re- 
pairs: Same,  freight. 

§  3071.    Stipulation  that  valuation  in  policy  the  test  under  fifty  per 
cent  rule. 

§  3072.    Rule  in  England  as  to  valuation  in  policy  and  repairs. 

§  3073.    Rule  in  this  country  as  to  valuation  in  policy:  Fifty  per  cent 
rule  and  repairs. 

§  3075.    Conclusion:  Repaired  value  and  not  valuation  in  policy  the 
test. 

§  307(5.    Fifty  per  cent  rule:  Expense  of  raising  vessel  and  taking  to 
port  of  repairs. 

§  3077.    Stipulation:  Liability  exceeding  half  amount  insured  "under 
adjustment  as  of  a  partial  loss":  One-third  new. 

§  3078.    Repairs:  Particular  average  adjustment:  One  third  new. 

§  3079.    One-third    new:  Interior    and    steamboat    navigation:  Iron 
ships. 

§  3080.    One-third  new:  Labor  and   materials  included:   Steamboat 
towage  and  like  incidental  expenses  included 

§  3081.    One-third  new:  Code  provisions. 

§  30S2.    One-third  new:  Anchors,  remetaling,  dockage,  calking,  iron 
work,  etc. 

§  30S3.    Recalking  and  recoppering  exceeding  vessel's  repaired  value. 

§  3084.    One-third  new:  Five  per  cent  stipulation. 

§  3085.    Oue-third  new:  New  ship:  Rule  here. 

§  3080.    Same  subject:  English  rule. 

§  3087.    One-third  new:  Ship  worth  more  repaired  than  before  dis- 
aster. 

§  3088.    One-third  new:  Proceeds  of  old  materials:  Rule  here. 

§  3080.    Same  subject:  English  rule. 

§  3090.    One-third  new:  Temporary  and  permanent  repairs. 

§  3091.    Decisions  that  one-third  must  be  deducted  from  cost  repairs: 
Three-fourths  value:  Fifty  per  cent  rule. 

S  3092.     Same  subject:  Decision,  that  one-third  need  not  be  deducted. 

§  3094.    Same  subject:  Conclusion. 

§  3095.    One-third  new:  Marine  interest:  Bottomry  or  respondentia 
money  for  repairs:  Repairs  defrayed  by  sale  of  goods. 

§  3090.    Addition  of  salvage  charges  due  salvors:  Estimation  of  re- 
pairs: Half  value. 

§  3097.    When  expenses  of  temporary  repairs  enter  into  general  and 
when  into  particular  average. 

§  3098.    Eepairs  :  General  average:  Jettison  and  fifty  per  cent  rule. 

§  3099.     Cargo,  transshipping,  etc:  Aggregation  of  losses. 

§  3100.    Expenses  for  insuring  cargo  from  wreck  to  destination:  Fifty 

per  cent  rule. 
§  3101.    Loss  of  goods  by  jettison:  Fifty  per  cent  rule:  Contribution. 
§  3102.    Allowance  for  custody  of  vessel  during  repairs. 
§  310:-?.    Depreciation  in  value  when  added  to  expense  of  repairs. 
§  3104.    Repairs:  Averages:  Age.  unsoundness,  decay  of  vessel:  One- 
third  new:  Fifty  per  cent  rule. 
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§  3105.     Where  repairing  injury  will  place  vessel  though  unsound  in 

same  condition. 
§  3106.    Expense  of  survey  to  ascertain  expense  of  repairs. 
§  .".in?.    Expenses   consequent   upon  peril   necessarily   incurred   pre- 

paratory  bo  repairs:  Averages:  Constructive  total  loss. 
§  3108.     Expense  of  raising  submerged  vessel:  Averages:  Contribu- 

i  ton  by  cargo. 
§  3109.    Commissions  and  disbursements:  Repairs. 
§  3110.    Premium  and  fifty  per  cent  rule:  Repairs. 
§  3111.    Increased  expense  of  repairs  abroad  over  what  tbey  migbt 

have  cost  at  home. 
§  3112.    Vessel  disabled  at  sea  and  expenses  consequent  upon  seeking 

port  of  distress. 
§  3113.    Obligation  to  employ  master  of  skill  and  judgment. 
§  3114.    Obligation  of  master  to  inform  owner  of  vessel's  loss. 
8  :'.i  i ->.    Master's  agency  prior  to  abandonment. 
§  3110.  Master's  agency  after  abandonment. 

§  3117.    Abandonment  not  accepted:   Agency  or  trusteeship   of  as- 
sured. 
§  3118.    Funds  for  repairs. 
§  3119.    Master's  authority:  Pledge  of  owner's  credit  for  necessaries, 

etc.,  to  procure  repairs,  etc. 
§  3120.    Sale  of  cargo  or  part  thereof  to  repair. 
§  3121.    Sale  after  abandonment. 
§  3122.    Sale,  when  justifies  an  abandonment. 
%  3123.    Sale,  when  abandonment  necessary  to  recover  total  loss. 
§  3124.    Sale,  when  abandonment  unnecessary  to  recover  total  loss. 
§  3125.    Sale,  total  and  partial  loss. 

§  312(1.    Palo,  unreasonable  exertions  not  required  to  prevent. 
§  3127.    Illegal  sale  and  abandonment  confers  no  rights. 
§  312S.    Sale,  whether  justifiable:  Cases. 
§  3130.    Sale,  when  justifiable:  The  rule. 
§  3131.    Sale:  Master,  owner,  or  part  owner. 
§  3132.    Bottomry  bond  and  sale:  Assurer's  refusal  to  pay  bond. 
§  3133.    Sale:   Obligations   to  communicate  with  owner  or  insurer: 

Notice. 
§  3134.    Sale  of  cargo:  How  far  justifiable. 
§  3135.     Sale  of  cargo:  Cases. 
§  3130.    Sale:  Right  or  obligation  to  transship  or  forward  goods. 


§  f$040.  Repairs  of  Ship — Generally. — We  have  con- 
sidered elsewhere  the  question  of  repairs  of  the  ship  so  far  as 
it  is  connected  with  seaworthiness  and  deviation,1  and  will, 
therefore,  note  under  this  chapter  the  relation  of  repairs  to 
the  loss.     Repairs  may  not  only  be  necessary  to  the  safety  and 

1  See  chapters  on  Seaworthiness  and  Deviation,  herein. 
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restoration  of  the  ship,  but  may  also  be  required,  under  cer- 
tain circumstances,  to  enable  the  vessel  to  properly  prosecute 
her  voyage  and  carry  her  cargo  to  its  destination,  and  under 
the  suing  and  laboring  clause  where,  through  injuries  arising 
from  a  peril  insured  against,  actual  disbursements  for  repairs 
accrue,  they  may  be  recovered,  even  though  followed  by  a  total 
loss,  where  they  are  a  necessary  consequence  of  such  peril,  and 
as  a  general  rule,  are,  in  view  of  all  the  circumstances  pru- 
dently and  properly  incurred.2  So  if  a  prudent  uninsured 
owner  would,  under  all  the  circumstances,  have  declined  to 
repair  a  stranded  vessel,  the  jury  may  find  as  for  a  total  loss.3 
Although  the  master  must  necessarily  be  vested  with  a  large 
discretion  as  to  the  necessity  of  repairs  and  their  expensive- 
ness,  he  exercising  good  faith  and  fair  judgment.4  But  the 
assured  cannot  be  divested  of  a  right  lawfully  existing  to  aban- 
don by  reason  of  the  fact  that  an  unauthorized  party,  who  is  a 
mere  volunteer  and  whose  acts  have  not  been  sanctioned  or 
ratified  by  assured,  has  repaired  the  ship  without  assured's 
knowledge,  and  she  arrives  and  is  restored  to  the  owner's  pos- 
session charged  with  a  bottomry  lien.5 

§  3041.  Ship  not  Worth  Repairing- — Cost  of  Repairs 
Exceeding-  Repaired  Value. — Some  considerable  discussion 
has  been  had  upon  the  question  whether  the  ship  is  an  actual 
or  constructive  total  loss  in  cases  where  she  is  so  injured  by  a 

•  Le  Cheminant  v.  Pearson.  4  Taunt.  367:  Livie  v.  .Tansen.  12  East, 
648.  per  Lord  Ellenborough ;  MeBride  v.  Marine  Ins.  Co..  7  Johns. 
(N.  Y.)  483;  Stewart  v.  Steele,  5  Scot.  N.  R.  948.  per  Maule.  J. 

•  Young  v.  Turring,  2  Man.  &  O.  593;  2  Scot.  N.  R.  752;  Manning 
v.  Irvittg,  2  Com.  B.  748;  1  Com.  B.  1G8.  per  Cresswell,  J.;  King  v. 
Western  Assur.  Co.,  7  U.  C.  C.  P.  300. 

4  The  Ship  Fortitude.  3  Sum.  i'C.  C.)  228.  per  Story.  J.;  Brooks  v. 
Oriental  Tns.  Co..  7  Pick.  (Mass.")  159:  Doyle  v.  Pallas.  1  Moody  & 
R.  48;  Walker  v.  Louisiana  Ins.  Co..  9  Mart..  N.  S.  (La.),  276;  Cen- 
ter v.  American  Tns.  Co.,  7  Cow.  (N.  Y.)  504.  See  as  to  master's 
judgment,  Dornett  v.  Young,  1  Cromp.  &  M.  405;  Robertson 
v.  Clarke.  1  Bin?.  455;  Sonnes  v.  Sicrne.  4  Car.  &  P.  276:  Robertson 
v.  Carruthers.  2  Stark.  571;  Mowry  v.  Charleston  Ins.  Co.,  6  Rich. 
(S.  C.)  140;  3  Kent's  Commentaries.  5th  ed.,  1G3,  n. 

•  Holdsworth  v.  Wise,  7  Barn.  &  C.  794. 
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peril  insured  against  as  not  to  be  worth  repairing,  or  her  re- 
pairs will  exceed  her  repaired  value.  If,  as  already  noted,6  the 
injury  is  so  great  that  the  question  is  one  of  reconstruction 
upon  u iat crials  of  a  wreck,  the  ship  having  become  broken 
in  piece-.-,  dismembered,  and  having  ceased  to  exist  as  a  ship, 
tin-re  would  be  an  actual  total  loss  recoverable  without  aban- 
donment. So,  also,  where  in  the  progress  of  the  voyage,  even 
though  the  ship  exists  in  specie  and  is  capable  of  being  re- 
paired, yet  if,  by  a  peril  insured  against,  it  is  placed  totally 
out  of  the  power  of  assured  or  assurers  to  procure  its  arrival, 
there  is  an  absolute  total  loss.7  In  most  of  the  cases,  however, 
which  cover  the  particular  point  considered  here,  the  question 
is  involved  with  that  of  the  right  of  the  master  to  sell,  but 
the  loss  does  not  arise  from  the  fact  of  sale,  but  from  the  con- 
dition of  the  ship  which,  coupled  with  the  inability  to  save  or 
restore  her  as  a  sea-going  vessel,  must  be  looked  to.  In  other 
words,  an  unnecessary  and  unjustifiable  sale  cannot  convert  a 
partial  into  a  total  loss.8  Another  element  seems  also  to  have 
entered  into  the  discussion,  and  that  is,  where  the  ship,  on  ac- 
count of  old  age  or  decay  is  not  worth  repairing,  even  though 
she  is  damaged,  but  not  to  the  extent  of  a  total  loss.  In  such 
case  it  has  been  held  that  even  an  abandonment  does  not  enti- 
tle assured  to  recover  as  for  a  total  loss.9  Although  the  latter 
question  of  the  right  to  abandon  does  not  rest  by  the  weight 
of  authority  upon  the  fact  that  the  ship  is  old  and  de- 
cayed, but  upon  the  point  of  her  original  seaworthiness  and 
the  fact  whether  the  damage  was  occasioned  by  a  peril  insured 
against,  even  though  decayed  parts  may  require  repairs  and 

"  Sep  ohaps.  lxi.  Ixii,  herein. 

T  Ronx  v.  Salvador,  3  Ring.  380.  per  Lord  Ablnger:  Phoenix  Tns. 
Co.  v.  McGhee,  IS  Can.  S.  C.  70.  por  Strong,  J.;  Irvinfr  v.  Manning, 
1  H.  L.  Gas.  817.   and  cases  undor  chaps,  lxi,  Ixii.  herein. 

*  Gardner  v.  Salvador,  1  Moody  &  R.  110.  per  Bayley,  J.:  Orrok  v. 
Commonwealth  Ins.  Co.,  2  Tick.  (Mass.)  256;  Knight  v.  Faith,  15 
Q.  B.  040,  per  Lord  Campbell.  C.  J.;  Patapsco  Tns.  Co.  v.  South- 
gate,  10  Pot.  (0.  8.)  040,  per  Thompson.  J.:  Martin  v.  Crokatt.  14 
East,  465;  Cambridge  v.  Anderton,  Ryan  &  M.  00:  i  Car.  &•  P.  231; 
Roux  v.  Salvador.  3  Ring.  N.  C.  200.  por  Lord  Abinger.  See  Hall  v. 
Franklin  Tns.  Co..  0  Pick.  (Mass.)  400. 

•  Cazelet  v.  St.  Barbe,  1  Term    Rep.  187. 
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increased  expense.10  It  is  declared  in  this  country  that  if  a 
vessel  is  so  injured  by  a  peril  insured  against  as  not  to  be  re- 
parable except  at  an  expense  exceeding  her  repaired  value, 
the  loss  is  actually  total,  and  no  abandonment  is  necessary  to 
enable  assured  to  recover.  So,  also,  if  she  is  not  worth  re- 
pairing.11 And  it  is  declared  that  an  actual  total  loss  exists 
where  the  vessel  cannot  be  repaired  except  at  an  expense  exceed- 
ing half  her  repaired  value.12  So  it  is  also  said  that  if,  by  rea- 
son of  the  damage  or  injury,  the  ship  cannot  sail  without  re- 
pairs, and  cannot  be  taken  to  a  port  where  necessary  repairs  can 
be  made,  "that  has  ceased  to  be  a  ship  which  never  can  be  used 
for  the  purposes  of  a  ship,"  and  there  is  an  actual  total  loss, 
but  it  is  also  declared  in  this  case  that  if  it  can  be  taken  to 
port  and  repaired,  even  at  a  cost  exceeding  its  value,  it  still 
exists  as  a  ship,  and  must  be  abandoned  to  recover  even  as  for 
a  technical  total  loss.13  So  if  a  vessel  is  burned  upon  the  high 
seas  and  cannot  be  repaired,  although  she  still  floats  as  a  wreck, 
the  loss  is  actually  or  absolutely  total,  even  though  there  is  a 
remaining  salvage.  But  in  this  same  case  it  is  also  declared 
that  if  the  ship  is  capable  of  being  repaired  at  any  expense  it 
is  not  an  actual  total  loss.14  In  this  country,  as  will  be  noted 
hereafter,  the  fifty  per  cent  or  one-half  value  rule  would  set- 
tle the  question  of  the  right  to  abandon,  and  in  England 
where  the  fifty  per  cent  rule  does  not  prevail,  a  vessel  may  be 
abandoned  where  she  is  not  worth  repairing;  and  even  though 
she  is  capable  of  repairs  if  the  cost  of  her  repairs  is  in  excess 
of  her  repaired  value  assured  may  recover  as  for  a  total  loss.15 

w  pppeyster  v.  Col.  Ins.  Co..  2  Caines  (N.  Y.),  85;  Hyde  v.  Louisi- 
ana State  Tns.  Co..  1  Mart..  N.  S„  (La.).  410;  Thompson  v.  Coloin, 
Lloyd  &  W.  140;  Depeyster  v.  Ocean  Tns.  Co..  5  Cow.  (N.  T.)  63. 

11  Bulla rd  v.  Roger  Williams  Tns.  Co..  1  Curt.  (C.  C.I  148:  Carr  v. 
Security  Ins.  Co..  109  N.  Y.  504;  17  N.  E.  Rep.  3fi9:  Snell  v.  United 
Ins.  Co.,  3  Johns.  Cas.  (N.  Y.)  34.  See.  also.  Smith  v.  Manufacturers' 
Ins.  Co..  7  Met.  (Mass.)  248,  per  Shaw.  C.  J. 

"  Kinsman  v.  China  Mut.  Ins.  Co..  49  Fed.  Rep.  S76. 

18  Barker  v.  Jansen.  L.  R.  3  Com.  B.  305,  per  Willis.  J. 

14  Murray  v.  Hatch.  6  Mass.  475,  per  Sewall,  J.,  cited  as  to  the  last 
statement  in  Carr  v.  Security  Ins.  Co.,  109  N.  Y.  504;  17  N.  E.  Rep. 
369,  per  Andrews.  J. 

15  Stewart  v.  Greenlock  M.  Tns.  Co..  2  IT.  L.  Cas.  159;  1  Maoq.  IT.  L. 
Cas.  3S2;  Cambridge  v.  Anderton,  4  Dowl.  &  R.  203;  1  Car.  &  V.  213; 
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And  it  is  also  there  held  that  the  master  is  bound  to  repair  and 
forward  goods  and  earn  freight  if  repairs  can  be  made  at  less 
than  i la-  ship's  repaired  value,  even  though  the  cost  exceeds 
freight.10  So  if  the  vessel  reaches  her  destination  or  home 
port  a  wreck,  but  still  retaining  the  form  of  a  ship,  though  ir- 
reparable at  an  expense  in  excess  of  her  repaired  value,  an 
abandonment  should  be  made  as  the  safe  course.17 

§  3042.  Abandonment  after  Repairs  by  Assured. — Al- 
though the  cost  of  repairs  may  exceed  half  the  vessel's  repaired 
value,  yet  if  after  complete  repairs  by  assured  or  his  agent  she 
is  fully  as  capable  of  performing  her  voyage  as  before  her  dis- 
aster, an  abandonment  cannot  then  be  made  as  for  a  total 
loss.  An  abandonment  should  be  offered  before  repairs  are 
made.  In  such  case  recovery  may  nevertheless  be  had  for  a 
partial  loss.18 

§  3043.  Repairs  by  Mortgagor  in  Possession  of  Ves- 
sel.— A  mortgagor  who  is  allowed  by  the  mortgagee  to  con- 
tinue the  apparent  ownership  of  the  vessel  by  remaining  in 
possession  and  control,  retaining  its  use  as  a  source  of  profit 
and  earnings,  is  thereby  given  an  implied  authority  to  make 

Aitchlson  v.  Lohre,  4  App.  Cas.  761,  per  Lord  Blackburn;  Allen  v. 
Sugrue,  8  Barn.  &  C.  561;  7  L.  J.  K.  B.  53;  Manning  v.  Irving.  6  Man. 
G.  &  S.  419.  per  Patterson.  .T.;  Lindsey  v.  Leathley,  3  Fost.  &  F. 
002;  Robertson  v.  Carruthers.  2  Stark.  271;  Read  v.  Bonham,  3  Brod. 
&■  B.  147;  6  Moore,  397.  See  Benson  v.  Chapman,  2  H.  L.  Cas.  696; 
6  Man.  &  G.  810,  per  Tindale,  C.  J.  But  examine  Phoenix  Ins.  Co. 
v.  McGhee,  18  Can.  S.  C.  61,  as  to  the  point  whether  abandonment 
Is  necessary. 

18  Moss  v.  Smith.  9  Com.  B.  94;  Benson  v.  Chapman,  2  H.  L.  Cas. 
696.      See  chaps,  lxi,  lxii,  herein. 

17  2  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850,  1022,  *1019; 
2  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1887,  1004;  citing 
Shaw  v.  Felton,  2  East,  129;  Allen  v.  Sugrue,  Dan.  &  Lloyd,  188;  8 
Barn.  &  C.  561;  and  cited  in  Burt  v.  Brewers'  etc.  Ins.  Co.,  9  Hun 
(N.  Y.),  383;  78  N.  Y.  400. 

18  Dickey  v.  New  York  Ins.  Co.,  4  Cow.  (N.  Y.)  222;  Depau  v.  Ocean 
Ins.  Co.,  5  Cow.  (N.  Y.)  63;  15  Am.  Dec.  431;  Benson  v.  Chapman,  4 
H.  L.  Cas.  696;  Humphrey  v.  Union  Ins.  Co..  3  Mass.  429;  Dickey  v. 
American  Ins.  Co.,  3  Wend.  (N.  Y.)  658.  See  Ralston  v.  Union,  4 
Binn.  (Pa.)  386. 
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such  sufficient  repairs  as  are  necessary  for  its  use  as  ves 
are  ordinarily  used.19 

§  3044.      Repairs  and  Retaining  Control  by  Owner. — If 

the  owner  retains  control  and  repairs  and  uses  the  vessel  as 
his  own,  or  repairs  the  ship  and  sends  her  on  another  voyage, 
he  can  only  recover  for  a  partial  loss  or  such  actual  loss  as  has 
been  sustained.20 

§  3045.  Insurer's  Right  to  Repair. — It  is  held  in 
Pennsylvania  that  the  insurer  may  repair  if  he  chooses,  and 
that  this  constitutes  an  exception  to  the  right  to  abandon  un- 
der the  fifty  per  cent  rule,  and  also  that  in  such  case  the  cost 
of  repairs  is  an  immaterial  factor  so  far  as  assured  is  con- 
cerned.21 So  in  a  federal  case  it  is  decided  that  if  insurer  re- 
fuses to  have  all  the  necessary  repairs  made,  but  is  willing  to 
pay  for  such  proportionate  part  thereof  as  the  liability  of  in- 
surers would  require,  and  the  insurance  is  on  freight  and  full 
freight  would  have  been  earned  had  the  vessel  performed  her 
voyage,  the  insured  cannot  by  abandonment  convert  a  partial 
into  a  total  loss,  even  though  it  would  have  cost  more  than  the 
sum  for  which  the  vessel  was  insured  to  repair  her.22  And 
where  the  assured  withdrew  his  proposition  to  abandon  for  a 
total  loss  upon  the  assurers  agreeing  to  pay  his  proportion  of 
the  repairs,  it  was  held  that  this  was  not  an  agreement  by  the  as- 
surers to  pay  the  whole  expense  of  repairs  nor  such  an  interfer- 
ence with  the  wreck  to  prevent  an  abandonment  as  would  sub- 
ject them  to  pay  any  greater  loss  than  would  otherwise  be 
legally  adjusted  upon  the  policy.23  Again  it  is  also  declared 
that  assurers  may  elect  to  raise  and  repair  a  vessel  where  they 
are  bound  to  repair,  and  if  they  can  do  this  for  less  than  half 
her  valuation,  they  may  restore  her  to  the  owners,  provided 
they  act  promptly  and  do  not  deprive  the  owners  of  posses- 

»  Williams  v  Allsop,  10  Com.  B„  N.  S..  417. 

*>  Louisville  Underwriters  v.  Pence.  93  Ky.  96;  19  S.  W.  Rep.  10; 
Saidler  v.  Church,  cited  1  Caines  (N.  Y.),  279,  n. 
■  Ritchie  v.  United  States  Ins.  Co.,  5  Serg.  &  R.  (Pa.)  501. 
"  Hart  v.  Delaware  Ins.  Co..  2  Wash.  (C.  C.)  346. 
*»  Webb  v.  Protection  Ins.  Co.,  6  Ohio,  456. 
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sion  of  other  property  by  unnecessary  delay.2*  And  in  an- 
other case  it  is  held  that  upon  an  offer  to  abandon  the  insurers 
may  repair  in  a  reasonable  time  and  make  restoration,  where 
repairs  are  less  than  half  the  ship's  value,  but  restoration  must 
be  made  in  a  reasonable  time.25  But  it  is  also  declared  that  if 
insurers,  upon  tender  of  an  abandonment,  take  possession  of 
the  vessel  either  to  remove  or  repair  her,  it  is  an  acceptance 
of  the  abandonment,  even  though  the  extent  of  damage  sus- 
tained is  less  than  half  the  ship's  value.20  Necessarily,  in 
cases  of  this  character  the  consideration  may  arise  of  the  right 
to  change  the  legal  effect  of  a  valid  abandonment  by  subse- 
quent acts.  Thus  it  is  held  that  although  partial  repairs  are 
made  at  the  port  of  distress,  yet  if,  owing  to  a  want  of  neces- 
sary funds  and  the  damaged  condition  of  the  cargo,  a  sale  is 
made  by  the  master  before  abandonment,  the  unnavigability 
of  the  ship  being  the  basis  of  a  claim  as  for  a  total  loss,  and  the 
right  to  abandon  having  rightfully  attached,  it  cannot  be  de- 
feated at  the  will  of  insurers,  and  that  the  doctrine  which 
would  permit  an  abandonment  in  such  case  to  be  defeated  by 
the  election  of  insurers  to  make  necessary  repairs  has  been  re- 
jected.27 But  it  is  held  in  another  case  that  assurers  upon 
abandonment  may,  even  against  the  owner's  consent,  take  pos- 
session and  make  repairs  of  a  vessel.28 

§  3046.  Same  Subject  Continued. — Mr.  Phillips  says:  1. 
"That  evidence  of  an  offer  to  float  or  repair  the  vessel  and  of 
the  result  of  an  experiment  for  the  purpose  may  be  given  upon 
the  question  of  partial  or  total  loss,  so  far  as  it  depends  upon 

u  Northwestern  Transp.  Co.  v.  Continentnl  Ins.  Co..  24  Fed.  Rep. 
171.  See  Copcland  v.  Security  Ins.  Co.,  9  Wall.  (U.  S.)  461;  40  Mo. 
211;  1  Am.  Rep.  504. 

25  Teele  v.  Suffolk  Ins.  Co.,  7  Pick.  (Mass.)  254;  Dickey  v.  American 
Ins.  Co.,  3  Wend.  (N.  Y.)  658. 

13  Teele  v.  Merchants'  Ins.  Co.,  3  Mason  (C.  C),  27.  See  opinion  of 
Story,  J-:  Gloucester  Ins.  Co.  v.  Younger,  2  Curt.  (C.  C.)  322. 

27  Ruckman  v.  Merchants'  Louisville  Ins.  Co.,  5  Duer  (N.  Y.).  342; 
relyine  upon  Center  v.  American  Ins.  Co.,  7  Cow.  (N.  Y.)  564;  4  Wend. 
(N.  Y.)  45;  Peele  v.  Merchants'  Ins.  Co..  3  Mason  (C.  C),  20,  per  Story. 
J.     See  King  v.  Middletown  Ins.  Co.,  1  Conn.  184. 

M  Wood  v.  Lincoln  etc.  Ins.  Co.,  6  Mass.  470. 
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the  amount  of  expense  merely";  2.  That  "an  offer  and  readi- 
ness of  the  underwriter  to  be  at  all  the  expense  of  recovering 
or  repairing  the  ship  will  not  divest  the  assured  of  his  right 
to  recover  for  a  total  loss" ;  3.  That  "the  underwriters  are  not 
authorized  to  take  possession  of  the  insured  ship  on  acceptance 
or  as  an  acceptance  of  an  abandonment,  unless  they  have  au- 
thority therefor  from  the  owner  or  his  consent  thereto."  20 

§  3047.  Same  Subject — Conclusion. — There  seems  no 
reason  why  the  rules  above  stated  by  Mr.  Phillips  should  not 
govern,  and  to  those  rules  it  may  be  added,  that,  in  the  absence 
of  some  stipulation  therefor  in  the  policy,  unless  the  assured 
gives  his  consent  or  authority  therefor,  or  unless  there  is  some 
agreement  made  at  the  time,  or  a  waiver  by  assured  of  his  rights, 

"  2  Phillips  on  Insurance,  3d  ed.,  293-301,  sees.  1556,  1557,  1559. 
Emerigon  says:  "Although  a  vessel  that  has  been  declared  in- 
navigable, and  of  which  abandonment  has  been  made,  returns, 
through  the  efforts  of  the  insurers,  who  have  repaired  and  put  her 
In  a  fit  state  to  navigate,  they  have  no  right  to  constrain  assured  to 
take  her  back  again,  and  I  am  not  of  the  opinion  of  Valin,  who 
thinks  the  contrary.  The  abandonment  is  absolute  on  both  sides 
without  in  any  case  being  altered  by  the  return  of  the  ship":  Emeri- 
gon  on  Insurance,  Meredith's  ed.  1850,  c.  xvii,  sec.  6,  p.  685;  Code 
de  Commerce,  art.  385.  Mr.  Arnould  refers  to  decisions  in  this  coun- 
try (Peele  v.  Merchants'  Ins.  Co.,  3  Mason  (C.  C),  27,  per  Story,  J., 
etc.),  and  deduces  the  rule  in  substance  that  if  a  right  to  abandon 
has  once  vested  the  underwriters  cannot  defeat  it  by  offering  to  take 
upon  themselves  the  whole  expense  of  repairs,  and  Mr.  Maclachlan 
says  the  same,  and  also  states  in  substance  that  up  to  the  time  of 
action  brought  the  right  to  abandon  is  not  vested  nor  indefeasible  in 
England,  and  that  the  loss  may  be  made  partial  by  a  restoration, 
and  assured  may  reasonably  be  expected  to  take  possession  of  the 
property  under  such  circumstances:  2  Arnould  on  Marine  Insurance, 
Perkins'  ed.  1850,  1121.  *1114;  2  Arnould  on  Marine  Insurance, 
Maclachlan's  ed.  1887,  1057,  1058,  972,  973;  citing  in  1887  ed.,  at  p. 
972,  973,  Holdsworth  v.  Wise,  7  Barn.  &  C.  794,  799,  per  Bayley,  J.; 
Dean  v.  Hornby,  3  El.  &  B.  180,  per  Lord  Campbell.  Mr.  Tarsons 
says:  "If  such  a  right  exists,  it  is  manifest  that  they  can  repair  be- 
fore an  abandonment,  although  they  may  have  the  right  before 
but  not  after  such  act.  If  the  insurer  repairs,  it  seems  that  he  must 
do  it  in  reasonable  time,  and  he  must  tender  back  the  vessel  in  as 
good  a  condition  as  she  was  before  the  accident  and  supply  or  pay 
for  any  deficiencies":  2  Parsons  on  Marine  Insurance,  ed.  1S68,  142, 
et  seq.,  and  notes. 
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it  would  seem  upon  principle  that  the  assurer  ought  not  to  be 
permitted,  after  the  right  to  abandon  has  been  exercised  or  be- 
come vested,  to  defeat  said  right  by  any  acts  whatsoever.  This 
is  not  inconsistent  with  the  English  rule.30 

§  3048.  Repairs,  etc.,  by  Insurer  under  Nonwaiver 
etc.,  Clause  giving  Right  to  Interfere. — Under  the  clause 
giving  underwriters  authority  to  interfere  and  save  the  vessel, 
they  have  the  undoubted  right  to  save  and  restore  it  and  so 
render  it  certain  that  the  loss  is  not  total,  and  if  they  act  in 
good  faith  and  succeed  in  rescuing  the  ship,  they  are  entitled 
to  reimbursement  either  out  of  the  vessel  or  insured;  31  but  if 
insurers  take  possession  of  a  vessel  under  such  nonwaiver  and 
nonacceptance  clause  of  removing,  repairing,  and  restoring  the 
ship,  they  must  use  due  diligence  in  taking  possession,  and 
making  repairs  and  restoration.32 

§  3049.     Same  Subject — Deficiency  in  Repairs. — It  may 

be  stated,  here  having  in  view  the  preceding  sections  and  what 
we  have  stated  elsewhere,  that  the  owner  of  a  vessel  abandoned 
as  a  total  loss  and  taken  possession  of  for  repairs  is  not  bound 
to  receive  her  from  the  underwriters  if  there  is  any  material 
deficiency  in  her  repairs,  nor  unless  she  is  repaired  and  return- 
ed within  a  reasonable  time.  If  they  hold  possession  longer  than 
necessary,  they  hold  as  owners  and  not  as  insurers.33  Again, 
the  object  of  insurance  being  indemnity,  the  assurers,  who  have 
taken  possession  for  the  purpose  of  repairs,  must  tender  back 

10  See  last  note. 

81  Carr  v.  Security  Ins.  Co.,  109  N.  Y.  519,  per  Andrews,  J.  See  sec. 
2991,  herein. 

"  Copeland  v.  Phcenix  Ins.  Co.,  46  Mo.  211;  1  Am.  Rep.  504;  Young 
v.  Union  Ins.  Co.,  24  Fed.  Rep.  279:  Reynolds  v.  Ocean  Ins.  Co..  22 
Pick.  (Mass.)  191;  1  Met.  (Mass.)  160;  Peele  v.  Suffolk  Ins.  Co.,  77 
Pick.  (Mass.)  254  (clause  read:  "That  the  acts  of  insured  in  recover- 
ing, savin?,  and  preserving  property  insured  in  case  of  disaster  shall 
not  be  considered  as  an  acceptance  of  an  abandonment").  See  North- 
western Transp.  Co.  v.  Continental  Ins.  Co.,  24  Fed.  Rep.  171. 

M  Copeland  v.  Phoenix  Ins.  Co.,  46  Mo.  211;  9  Wall.  (U.  S.)  461; 
Woolw.  (C.  C.)  278.  See  Norton  v.  Lexington  M.  L.  &  F.  Ins.  Co.,  16 
111.  235. 
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the  vessel  in  such  a  condition  as  to  indemnify  assured.  If  the 
vessel  is  temporarily  repaired,  assured  is  justified  in  refusing 
acceptance.  Where  the  stranding  is  not  accidental  and  re- 
pairs a  particular  average,  but  a  voluntary  stranding,  there 
must  at  least  upon  tender  be  an  offer  to  pay  for  necessary  re- 
pairs.34 

§  3050.  Shipowner's  Obligation  to  Repair  to  Send  on 
Cargo. — It  is  held  in  New  York  that  a  shipowner,  author- 
ized to  abandon  a  vessel  as  in  case  of  loss  by  damage  to  over 
fifty  per  cent,  cannot  be  required  by  a  shipper  of  the  cargo  to 
repair  for  the  purpose  of  sending  on  the  cargo.  He  can  only 
be  required  to  forward  it  if  another  vessel  can  be  procured.35 

§  3051.  Assurer's  Agreement  with  Wreckers  or  Sal- 
vors to  Save  Vessel — Assured  on  Ship  or  Cargo. — If  assur- 
ers authorize  salvors  to  take  possession  of  a  wrecked  vessel  and 
act  for  the  benefit  of  all  concerned,  giving  them  a  lien  and 
power  of  sale  to  reimburse  them,  and  they  take  possession  of 
part  of  the  cargo  saved,  which  is  insured  against  "absolute 
total  loss  only"  and  the  grounds  of  the  sale  do  not  appear,  it  is 
incumbent  upon  assured,  in  order  to  recover  to  show  that  he 
could  not,  by  the  exercise  of  due  diligence,  have  discharged  the 
salvors'  lien  and  secured  a  part  of  the  cargo  saved,  or  that  as- 
surers had  directed  an  unauthorized  sale.36  If  the  underwrit- 
ers refuse  to  accept  an  abandonment  of  a  vessel,  but  engage  a 
wrecking  company  to  raise  and  deliver  her  at  a  certain  port, 
the  reimbursement  to  be  contingent  on  success,  and  the  boat 
is  raised,  towed  into  port,  but  sinks  in  shallow  water,  and  is 
libeled  and  sold  to  pay  the  salvage,  the  insurers  refusing  to 
pay,  and  it  appears  that  the  original  disaster  to  the  vessel  would 
have  necessitated  repairs  in  excess  of  her  value,  there  is  an  ac- 
tual total  loss.     In  such  case  the  agreement  between  insurers, 

14  Northwestern  Transp.  Co.  v.  Continental  Ins.  Co..  24  Fed.  Hop. 
171;  Copeland  v.  Security  Ins.  Co..  Woolw.  (C.  C.)  278;  9  Wall  (U. 
S.)  461;  46  Mo.  211;  1  Am.  Rep.  504. 

"  American  Ins.  Co.  v.  Center,  4  Wend.  (N.  Y.)  45. 

*8  Monroe  v.  British  Foreign  M.  Ins.  Co.,  3  U.  S.  C.  C.  A.  2S0;  52- 
Fed.  Rep.  222,  777;  5  U.  S.  App.  179.    See  next  section. 
JoYct,  Vol.  IV.— 190 
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and  the  wreckers  must  be  considered  as  being  between  those  par- 
ties only,  and  outside  the  insurance  contract  made  for  the  pur- 
pose of  saving  insurers  an  actual  total  loss,  the  vessel  not  being 
tendered  to  the  owners,  and  no  demand  upon  them  being  made 
for  salvage  expenses.37      It  is  held  in  Massachusetts  where,  un- 
der the  nonwaiver  and  nonacceptance  clause,  the  assurer  takes 
possession  and  incurs  expense  for  repairs,  they  having  refused 
an  abandonment,  and  without  assured's  consent  employ  a  per- 
son to  get  her  off,  a  recovery  may  be  had  from  assured  of  the 
expense  and  saving  and  repairing,  it  being  for  the  purpose  of 
ascertaining  whether  it  amounted  to  fifty  per  cent  and  the  cost 
being  less  than  said  proportionate  amount.38       Notwithstand- 
ing this  decision,  the  rule  stated  does  not  seem  to  be  in  accord 
with  the  principle  governing  in  analogous  cases  nor  with  the 
rule  stated  by  Mr.  Phillips,  who  says:   "The  assured  is  not  lia- 
ble to  reimburse  to  the  underwriters  any  expense  they  may 
incur  without  his  consent  in  repairing  the  vessel."  39     In  an- 
other case  the  vessel  was  wrecked.     Defendant  assumed  exclu- 
sive control  of  wrecking  operations,  which  were  suspended  for 
the  winter  against  the  owner's  protest.     Assured  notified  de- 
fendant that  if  the  vessel  was  not  got  off  at  once  she  would  be 
abandoned,  and  soon  afterward  gave  written  notice  of  an  aban- 
donment.    Defendant  paid  no  attention  to  the  notice,  and  the 
following  summer  delivered  the  vessel  in  a  dry  dock  in  a  dam- 
aged  condition  and  without  instructions.     Thereupon  assured, 
while  insisting  on  his  claim  as  for  a  constructive  total  loss,  of- 
fered to  repair  her  for  defendant.     She  was  then  tendered  to 
assured,  who  refused  to  receive  her,  and  she  was  libeled  and 
sold  for  dock  charges.     Tt  was  found  as  a  fact  that  defendant, 
by  the  use  of  due  dili<rpnoo.  could  have  crot  her  off  in  the  fall, 
and  assurers  wore  held  liable  under  the  abandonment  without 
regard  to  the  fact  whether  the  loss  exceeded  fifty  per  cent  of 
the  vessel's  value  or  not.40 

i  Carr  v.  Security  Ins.  To..  109  N.  Y.  504;  17  N.  T3!.  Rep.  nno. 

»  Commonwealth  Tns.  Co.  v.  Chase,  20  Pick.  (Mass.)  142. 

M  2  Phillips  on  Insurance.  3d  ed.,  301,  soo.  1559. 

«  Northwestern  Transp.  Co.  v.  Thames  etc.  Ins.  Co..  r,0  Mich.  214. 
See  Young  v.  Union  Ids.  Co.,  24  Pod.  Pop.  270.  But  examine  Hund- 
hausen  v.  United  States  F.  &  M.  Ins.  Co.,  IT  S.  W.  Rep.  152. 
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§  3052.  Salvors — Sale  of  Part  of  Jettisoned  Cargo 
Saved— Total  Loss — Diligence  to  Avoid  Sale. — Where  a  pol- 
icy on  cargo  contained  the  sue  and  labor  clause  and  was 
against  absolute  total  loss  only,  and  part  of  the  cargo  was  jetti- 
soned, but  a  part  thereof  safely  reached  shore  and  was  taken 
possession  of  and  sold  by  salvors  employed  by  the  underwrit- 
ers to  act  for  the  interests  of  all  concerned  in  the  matter  of  the 
wreck,  reserving  a  right  to  a  lien  on  the  property  saved,  it  was 
held  that  as  a  part  of  the  cargo  jettisoned  safely  reached  shore, 
an  absolute  total  loss  could  not  be  made  out,  unless  the  insured 
showed  that  the  underwriters  directed  an  unauthorized  sale, 
or  that  with  due  diligence  he  could  have  discharged  the  sal- 
vors' claim  and  then  secured  the  remnants  of  the  consignment; 
that  his  claim  that  no  notice  was  sent  him  was  invalid,  inas- 
much as  his  consignees  actually  sold  them  and  therefore  knew 
they  were  to  be  sold,  and  that  the  proposition  that  the  sale  was 
a  legal  or  physical  necessity  was  ineffectual,  because  the  rec- 
ord failed  to  show  that  there  was  not  sufficient  time  and  oppor- 
tunity to  discharge  the  lien  of  the  salvors  and  take  possession 
of  the  goods  before  the  time  for  necessary  sale  could  arrive.41 

§  3053.      Underwriter's    Objections    to    Repairs. — The 

assured  is  not  bounden  by  the  underwriter's  objections  or  dis- 
approval as  to  the  suitableness  of  the  repairs,  but  repairs  nec- 
essary to  the  restoration  of  the  destroyed  or  injured  part  or 
parts  may  be  made  notwithstanding  such,  objections.42 

§  3054.  "Not  to  be  Liable  for  Repairs  Made"  at 
Specified  Place. — A  provision  in  the  policy  "not  to  be  li- 
able for  repairs  made"  at  a  specified  place  does  not  preclude 
making  her  seaworthy  at  that  place  and  making  full  repairs 
at  the  nearest  port  where  they  can  be  made  and  holding  the 

«  Monroe  v.  British  &  Forei.cn  M.  Ins.  Co.,  3  U.  S.  C.  C.  A.  280, 
292.  293;  52  Fed.  Rep.  777;  5  U.  S.  App.  179,  per  Putnam.  C.  J.;  cit- 
ing Carr  v.  Insurance  Co.,  109  N.  Y.  505;  17  N.  E.  Rep.  369;  Cossman 
v.  West.  L.  R.  13  App.  Cas.  160;  Tbornely  v.  Hebson,  2  Barn.  & 
Adol.  513;  2  Arnould  on  Marine  Insurance.  6th  Eng.  ed.,  951,  952, 
9S8,  et  seq.;  distinguishing  Boudrett  v.  Hentpgg.  Holt  N.  P.  149. 

**  Walker  v.  Louisiana  Ins.  Co.,  9  Mart.,  N.  S.,  lLa.)  27G. 
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assurers  liable  if  the  cost  of  repairs  at  the  place  where  they 
can  be  made,  including  the  expense  of  taking  the  ship  there 
from  the  place  of  exempted  liability  or  disaster,  exceeds  fifty 
per  cent,  or,  as  in  this  case,  three-quarters  the  vessel's  value.4? 

§   3055.      Liability    of    Several    Underwriters  for    Re- 
pairs    Separate    and    not    as    Partners. — The   liability    of 

several  underwriters  for  repairs  in  case  of  an  abandonment 
accepted  by  them  is  separate  and  not  a  joint  liability,  as  of 
partners.  In  such  case  each  will  be  liable  for  a  sum  bearing 
the  same  ratio  to  the  expenditure  as  the  sum  underwritten  by 
him  bears  to  the  whole  sum  underwritten.44 

§  30.~6.      Character    of    Repairs. — We  have  noted  below 
several  expressions  of  the  courts  bearing  upon  this  question.45 

43  Lincoln  v.  Hope  Ins.  Co.,  8  Gray  (Mass.),  22. 

44  United  Ins.  Co.  v.  Scott,  1  Johns.  (N.  Y.)  106  (in  this  case  the 
abandonment  was  made  to  twenty-three  different  underwriters)., 
See  chapter  on  other  or  double  and  overinsurance,  herein;  3  Kent's 
Commentaries,  2S9;  Higginson  v.  Pall,  13  Mass.  96. 

43  The  following  expressions  occur  in  the  cases:  "Restoring  her 
to  the  character  of  a  ship":  Gardner  v.  Salvador,  1  Moody  &  R.  116, 
per  Bayley,  J.  "State  of  repair  necessary  for  pursuing  the  voyage 
insured":  Benson  v.  Chapman,  6  Man.  &  G.  810,  per  Tindal,  C.  J. 
'•Repairs  fairly  executed  to  replace  damage  occasioned  by  one  of  the 
underwritten  perils":  Aitchison  v.  Lohre,  4  App.  Cas.  762,  per  Lord 
Blackburn.  "  'Necessary  repairs'  mean  such  as  are  reasonably  fit 
and  proper  for  the  ship  under  the  circumstances,  and  not  merely 
such  as  are  absolutely  indispensable  for  vthe  safety  of  the  ship  or  the 
accomplishment  of  the  voyage":  The  Ship  Fortitude.  3  Sum.  (C.  C.) 
228,  per  Story,  J.,  referring  to  repairs  for  which  the  master  may 
lawfully  bind  the  owners  of  the  ship.  "If  repairing  the  injury 
....  will  place  her  in  the  same  situation  she  was  in  before, 
....  all  that  they  can  ask  Is  that  the  boat  may  be  placed  in 
statu  quo".  Uy<h>  v.  Louisiana  Slate  Ins.  Co..  2  Mart.,  N.  S.  (La.), 
410,  per  Porter,  J.  "Get  it  afloat  and  cause  it  to  be  repaired  and 
used  again  as  a  ship":  Phoenix  Ins.  Co.  v.  McGhee,  18  Can.  S.  C. 
70,  per  Strong,  J.  "Now  the  assured  is  entitled  to  an  indemnity. 
If  an  insura  nee  should  be  obtained  upon  the  schooner  as  she  now  is, 
and  a  damage  should  happen  to  her,  all  that  could  be  required  of  the 
underwriter  would  be  to  put  her  in  as  good  a  state  and  condition 
as  she  was  when  the  policy  was  made.  It  could  not,  on  any  princi- 
ple of  Indemnity,  be  required  that  she  should  be  put  in  a  better  shape 
and  condition":  Ciles  v.  Eagle  Ins.  Co..  2  Met.  (Mass.)  140,  per  Put- 
nam, J.     "Whether  the  damage  sustained  may  be  so  far  repaired 
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While  some  of  these  quotations  are  loose  expressions  of  the 
judges  and  entitled  to  no  especial  weight  as  authority,  yet  the 
language  used  in  all  shows  generally  the  drift  of  opinion  and 
understanding  as  to  the  practice  concerning  the  character  of 
the  repairs,  and  that  is,  a  restoration  of  the  ship  which  shall  be 
an  indemnity,  so  far  as  the  contract  of  insurance  and  such  other 
rules  as  are  applicable  in  such  cases  permit  of  an  indemnity. 
But  unnecessary  cost  in  making  repairs,  unwarranted  by  the 
original  character  of  the  vessel,  are  not  at  insurer's  charge, 
nor  may  they  insist  that  only  materials  of  like  kind  and  value 
shall  be  used  to  replace  old  and  worthless,  or  nearly  worthless, 
ones  injured  or  removed  for  repairs.46  It  is  declared  that  it 
is  not  necessary  that  the  repairs  should  be  such  as  to  enable 
the  ship  to  be  otherwise  than  to  be  so  seaworthy  as  to  reach  her 
port  of  destination,  having  been  restored  to  her  character  as 
a  ship  or  seagoing  or  navigable  vessel,  and  that  it  is  not  neces- 
sary that  she  be  repaired  to  the  extent  of  enabling  her  to  carry 
the  same  cargo.47  But  where  a  ship  was  insured  for  the  voy- 
age and  was  obligated  by  a  peril  within  the  policy  to  seek  a 
port  of  distress  and  was  sold,  it  was  held  that  the  fact  that  she 
was  fitted  to  carry  another  cargo  constituted  a  different  ser- 

as  to  keep  It  a  ship,  though  perhaps  not  so  pood  a  ship  as  before": 
Rankin  v.  Potter,  L.  R.  6  H.  L.  Cas.  117,  per  Blackburn.  J.  "Prima 
facie  a  case  of  loss  had  occurred.  It  then  devolved  on  the  insurers 
to  show  that  in  fact  at  the  time  of  the  abandonment  she  was  not  a 
total  loss,  constructive,  so  as  to  justify  the  assured  in  the  aban- 
donment to  the  company.  This  is  attempted  by  the  insurer  by  proof 
showing  what  would  have  been  the  cost  of  raising  and  restoring 
the  vessel  by  repairs  to  her  original  condition":  Hundhausen  v. 
United  States  F.  &  M.  Ins.  Co.,  17  S.  W.  Rep.  152,  per  Freeman,  ,T. 
"The  defendants  are,  we  think,  bound  to  defray  all  the  expenses  of 
placing  her  in  statu  quo":  Fisk  v.  Commonwealth  Ins.  Co.,  18  La. 
77;  Depeyster  v.  Columbian  Ins.  Co.,  2  Caines  (N.  Y.),  85.  "If  re- 
pairs cannot  be  made  .  .  .  .  so  as  to  restore  the  ship  to  its  former 
state":  American  Ins.  Co.  v.  Center,  4  Wend.  (N.  Y.)  45,  per  Wal- 
worth. Ch. 

46  Examine  Center  v.  American  Ins.  Co.,  4  Wend.  (N.  Y.)  45;  7 
Cow.  (N.  Y.)  564. 

«  Doyle  v.  Dallas,  1  Moody  &  R.  48,  per  Lord  Tenterden ;  Reid  v. 
Darby.  10  East.  143,  per  Lord  Ellenborough;  Thompson  v.  Colviu, 
Lloyd  &  W.  140;  cited  in  2  Arnould  on  Marine  Insurance,  Perkins' 
ed.  1S50,  1100,  1101,  11C4,  *1095,  *1096,  *1099. 
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vice,  entitling  assured  to  abandon,  since  she  was  not  capable- 
of  repairs,  "so  as  to  prosecute  her  voyage  with  her  cargo."43 
Mr.  Phillips  says:  "Our  usage  and  the  English  require  the 
restoration  of  the  damaged  or  destroyed  part  of  the  ship  or 
article  belonging  to  it  with  materials,  workmanship,  style,  and 
finish  corresponding  to  its  original  character."  But  he  also, 
in  another  place,  declares  that  although  the  ship  "cannot  be  so 
repaired  at  the  place  as  to  carry  on  the  same  cargo  to  its  des- 
tination, yet  if  it  is  in  a  repairable  condition,  and  can  be  there 
so  repaired  as  to  take  another  cargo  or  to  return  in  ballast  to 
its  home  port  by  expense  and  sacrifice  on  the  whole,  including 
the  home  passage,  not  exceeding  its  whole  value  by  the 
English  rule  or  half  its  value  by  the  American  rule,  the  loss 
on  the  ship  is  not  a  total  one."49  Mr.  Parsons  says:  "It  is 
quite  well  settled  that  the  repairs  should  in  style,  character, 
and  materials  conform  to  the  original  construction  of  the 
boat."  50 

§  3057.  Want  of  Materials,  etc.,  at  Place — Impossi- 
bility of  Repairs  There. — The  impossibility  of  making  re- 
pairs at  the  place  of  disaster  may  be  considered.51  So  the 
want  of  materials  necessary  for  repairs  of  a  vessel  damaged 
by  a  peril  insured  against  and  the  fact  that  she  cannot  be  sold 
for  enough  to  pay  for  repairs  constitutes  a  total  loss.62  But  a 
vessel  cannot  be  abandoned  merely  because  materials  to  make 
full  repairs  cannot  be  procured  at  the  place  of  disaster  where 
she  happens  to  be,  if  she  is  not  injured  to  a  moiety  of  her  value. 
In  such  case  the  master  should  make  her  seaworthy  by  partial 
repairs  and  proceed  on  the  voyage  to  a  port  of  complete  re- 
pairs, and  the  underwriter  will  be  bound  to  furnish  a  complete 
indemnity  for  any  subsequent  expense  in  completing  repairs, 
and  a  sale  at  said  port  of  necessity  does  not  justify  an  abandon- 

*■'  Abbott  v.  Broome,  1   Caines  (N.  T.),  202. 

"  2  Phillips  on  Insurance,  3d  ed.,  187,  30r>,  ppos.  1428.  1572.  But  as 
to  tho  Inst  statement  bo  says:  "It,  was  so  noted  In  England  under 
a  policy  on  time":  Citing  Doyle  v.  Dallas.  1  Moody  &  R.  48. 

bo  o  Parsons  on  Marino  Insurance,  ed.  18GS,  394. 

n  Lindsay  v.  Leathley,  3  Post.  &  V.  902. 

M  Stagg  v.  United  Ins.  Co.,  3  Johns.  Cas.  (N.  Y.)  34. 
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merit  in  such  case.53  So  it  is  held  that  if  there  arc  no  reason- 
able means  of  repairing  a  ship  where  she  is  injured,  and  she 
can  be  safely  navigated  to  a  port  where  she  can  be  repaired 
for  less  than  fifty  per  cent  of  her  value,  the  master  is  bound  to 
proceed  to  such  port.  In  this  case  the  vessel  actually  proceed- 
ed to  the  home  port,  and  repairs  were  then  made  at  an  expense 
of  less  than  fifty  per  cent.54  But  in  another  case,  where  no 
materials  nor  workmen  could  be  had  at  the  port  of  neces 
and  no  repairs  could  be  made,  the  court  did  not  consider 
whether  repairs  could  have  been  made  at  some  other  port,  but 
held  an  abandonment  justifiable.55  But  the  master's  obliga- 
tion to  repair  cannot  be  released  by  the  mere  fact  that  diffi- 
culties arise  for  want  of  materials  or  workmen  or  funds.56 

3058.  Failure  to  make  Complete  Repairs  at  Inter- 
mediate Port. — The  master  must  necessarily  be  vested 
with  a  certain  discretion,  limited  by  the  requirement  of  good 
faith  and  the  attendant  circumstances,  not  only  as  to  the  neces- 
sity for  repairs  but  also  as  to  the  amount  of  expense  involved 
at  the  place  where  repairs  are  required,  and  may,  therefore,  in 
the  exercise  of  good  judgment,  sound  discretion,  and  good  faith, 
he  deeming  it  expedient  for  the  interests  of  all  concerned, 
choose  to  make  only  temporary  repairs  at  an  intermediate  port 
and  delay  making  permanent  repairs  at  a  place  of  greater  con- 
venience or  less  expense.  But  he  is  not  obligated  to  postpone 
permanent  repairs  or  to  defer  making  them  until  arrival  at 
another  port  merely  because  they  might  or  would  be  less  ex- 
pensive at  the  latter  port,  whether  it  be  the  port  of  destination 
or  elsewhere,  and  he  may  make  his  repairs  at  a  foreign  port, 
even  though  they  be  more  expensive,  if,  in  his  best  judgment 

M  American  Ins.  Co.  v.  Confer.  4  Wend.  iN.  T.)  45;  Orrbk  v.  Com- 
monwealth Ins.  Co..  22  Tick.  (Mass.)  4r>fi.  See  Ruckmaa  v.  Mer- 
chants' Louisville  Ins.  Co..  5  Poier  (N.  Y.),  342.  per  Puer,  J. 

M  Hall  v.  Franklin  Ins.  Co..  9  Tick.  (MafiS.)  4G6.  See  Clarke  t. 
Massachusetts  Ins.  Co..  2  Pick.  (Mass.)  104. 

55  Manning  v.  Newham,  3  Done.  130:  2  Camp.  642,  n.  See  Teele 
v.  Merchants  Ins.  Co.,  3  Mass.  (C.  C.)  27. 

M  Furnoaux  v.  Bradley,  noted  in  Marshall  on  Insurance,  ed.  IS10, 
*584;  Somes  v.  Sugrue,  4  Car.  A:  P.  274:  AmerlcaD  Ins.  Co.  v.  Ogden, 
19  Wend.  (N.  Y.)  2S7;  13  Wend.  (N.  Y.)  .",32.     See  next  section. 
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ami  bona  Title  discretion,  lie  deems  it  advisable  at  the  time  to 
do  so.57  Thus  in  a  United  States  supreme  court  case  there 
an  exception  of  liability  for  loss  consequent  upon  incom- 
petency of  the  master  or  want  of  ordinary  care  and  skill  in 
navigating  the  vessel,  rottenness,  inherent  defects,  and  all 
other  unseaworthiness.  The  vessel,  a  tug  employed  on  Lake 
Huron  broke  her  shaft  and  a  leak  was  caused  thereby.  It  ap- 
peared that  the  master  stopped  the  leakage  occurring  around 
the  broken  shaft  at  the  stern  of  the  vessel  so  far  as  to  make  her 
seaworthy  to  be  towed,  and  undertook  to  have  her  towed  to  the 
port  of  Cleveland,  which  was  her  destination  and  where  he 
could  have  her  repaired  by  her  owner."  The  court  instructed 
the  jury  in  substance  that  permitting  the  tug  to  be  towed  past 
Huron  and  Detroit  and  through  the  Detroit  river  into  Lake 
Erie,  with  the  design  to  take  her  to  Cleveland  for  repairs," 
would  not  of  itself  deprive  assured  of  the  right  to  recov- 
er, where  the  vessel  sprang  a  leak  in  Lake  Erie  and  was  aban- 
doned to  insurers.58  Such  expenses  of  partial  repairs  to  enable 
the  vessel  to  proceed  are  in  the  nature  of  salvage  for  the  bene- 
fit of  all  concerned,  and  the  assurer's  right  to  abandon  is  not 
thereby  defeated.59  Repairs  made  abroad  from  strict  neces- 
sity to  enable  the  vessel  to  prosecute  her  voyage  home,  and 
which  are  afterward  of  no  benefit  to  the  ship,  are  said  to  come 

BT  Brooks  v.  Oriental  Ins.  Co.,  7  Pick.  (Mass.)  159;  Walker  v.  Louis- 
iana Ins.  Co.,  9  Mart,  N.  S.  (La.),  276;  Center  v.  American  Ins.  Co., 
7  Cow.  (N.  Y.)  504;  Union  Ins.  Co.  v.  Smith.  124  U.  S.  40.",;  8  Supr. 
Ct.  534;  Saurez  v.  Sun  Mut.  Ins.  Co.,  2  Sand.  (N.  Y.)  482;  Silloway  v. 
Neptune  Ins.  Co.,  12  Cray  (Mass.).  73. 

68  The  court  also  said  that  "if  the  master  of  the  tug,  in  the  exercise 
of  reasonable  prudence  and  discretion,  took  that  course  after  he  had 
so  far  controlled  the  coming  in  of  water  at  the  place  where  the 
break  of  the  shaft  had  occurred  as  to  render  the  vessel  reasonably 
safe  i"  undergo  at  that  time  of  the  year  the  navigation  proposed  in 
the  form  proposed,  it  should  be  proper  for  the  jury  to  consider,  on 
all  the  evidence,  whether  such  condition  of  the  vessel  was  the  cause 
of  the  ultimate  loss,  and  if  so,  whether  in  taking  her  past  a  port 
where  sh<>  might  have  been  repaired  the  master  was  guilty  of  in- 
competency, or  of  such  lack  of  ordinary  care  in  navigating  as 
brought  the  case  within  the  exceptions  contained  in  the  policy": 
Union  Ins.  Co.  v.  Smith,  124  D.  S.    I"-":  8  Supr.  Ct.  Rep.  534. 

"  Saurez  v.  Sun    Mut.  Ins.  Co.,  2  Sand.  (N.  Y.)  482. 
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under  general  average,  although  they  may  belong  to  partial 
loss  under  certain  other  circumstances.00  Where  a  vessel,  hav- 
ing lost  her  boat  and  caboose  and  had  her  mainsail  damaged 
in  a  gale,  repaired  the  sail  at  sea  with  duck  taken  from  the 
cargo  and  bought  an  old  boat  and  caboose  at  a  port  of  neces- 
sity, and  on  reaching  home  sold  the  boat,  sail,  and  caboose  and 
procured  new  ones,  it  was  held  that  the  loss  was  particular 
average.61  In  a  New  York  case  the  rule  first  above  given  is 
not  so  broadly  stated,  but  it  is  qualifiedly  decided  that  the  fail- 
ure to  make  necessary  repairs  at  an  intermediate  port  does  not, 
as  a  matter  of  course,  discharge  the  insurer.62  It  is  held  that 
the  insurers  cannot,  if  they  desire  to  defeat  the  right  to  aban- 
don, split  repairs  into  parts  and  make  the  vessel  merely  sea- 
worthy at  the  port  of  necessity  and  make  permanent  repairs 
elsewhere,  but  they  must  restore  the  vessel  at  the  port  of  ne- 
cessity to  her  former  condition  and  defray  all  the  expenses 
there  required  for  that  purpose.63 

§  3059.  Repairs — Liability  of  In  stivers  where  Funds 
Raised  therefor  on  Bottomry. — The  insurer  of  a  vessel 
is  liable  for  the  whole  amount  of  a  partial  loss,  though  part  of 
the  money  to  pay  for  repairs  is  raised  by  the  master  on  bot- 
tomry and  the  vessel  is  subsequently  wholly  lost  before  the  ter- 
mination of  the  risk,  and  the  lender  has  recovered  his  money 

80  Flummer  v.  Wildman.  3  Maule  &  S.  4S2,  per  Bayley,  J.;  Brooks 
v.  Oriental  Ins.  Co.,  7  Pick.  (Mass.)  259.  See  Giles  v.  Eagle  Ins. 
Co.,  2  Met.  (Mass.)  140. 

61  Brooks  v.  Oriental  Ins.  Co.,  7  Tick.  (Mass.)  259. 

■  Hathaway  v.  Sim  etc.  Ins.  Co.,  8  Bosw.  (N.  Y.)  33.  The  facts, 
however,  support  the  rule;  they  were  as  follows:  The  brig,  at  the 
time  she  sailed  from  Woosung  on  her  return  to  Hong  Kong,  being 
in  a  condition  to  make  it  safe  for  her  to  undertake  that  voyage  in 
ballast,  and  the  master,  after  a  careful  examination  of  the  brig 
made  in  good  faith,  having  judged  it  safe  to  so  proceed  with  her 
in  ballast,  and  that  such  a  course  was  the  best,  the  defendant  was 
held  liable  for  a  loss  occurring  on  that  voyage,  although  the  brig 
might  have  been  repaired  at  Woosung  after  waiting  repairs  on  other 
vessels:  Hathaway  v.  Sun  etc.  Ins.  Co.,  8  Bosw.  (N.  Y.)  33. 

68  Center  v.  American  Ins.  Co..  7  Cow.  (N.  Y.)  564;  4  Wend.  (N.  Y.) 
46.  See  criticism  on  this  case  in  2  Phillips  on  Insurance,  3d  ed.,  187, 
sec.  142G. 
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on  an  insurance  effected  by  Lira  upon  his  interest.64  And  if 
the  vessel  is  bottomried  for  the  expense  of  repairs  and  salvage 
for  which  the  underwriters  are  liable,  the  underwriters  have 
nothing  to  do  with,  the  bottomry  bond,  bat  are  only  bound  to 
pay  the  partial  loss,  including  their  share  of  the  extra  expense 
of  obtaining  the  niuney  in  that  mode,  and  their  refusal  or  neg- 
lect to  discharge  said  bond  will  not  convert  a  partial  into  a 
total  loss.66  So  in  New  York  a  vessel,  being  insured  from 
New  York  to  Bordeaux,  was  consigned  with  a  part  of  the  cargo 
belonging  to  the  owner  to  a  person  in  Bordeaux,  on  whom  bills 
were  drawn  to  the  full  amount  of  the  goods  and  freight.  The 
master  applied  to  the  consignee  there  to  make  necessary  repairs 
for  the  return  voyage,  and  the  consignee  made  an  advance  of 
money,  taking  a  bottomry  bond  for  the  amount,  and  it  was 
held  that  the  insurers,  under  the  circumstances  of  the  case, 
were  not  bound  to  pay  the  bottomry  bond  but  only  for  the  re- 
pairs.00  The  above  rule  would  probably  be  subject  to  an  ex- 
ception in  case  the  insurers  should  take  upon  themselves  the 
repairs  and  the  ship  arrives  subject  to  the  bottomry  lien  there- 
for and  is  sold,  the  insurers  refusing  to  satisfy  the  obligation 
under  the  bond.67  In  case  of  repairs  made  on  bottomry  loan, 
there  must  be  an  abandonment  in  order  to  recover  a  total  loss.68 
If  repairs  are  made  on  bottomry  which,  with  interest,  exceeds 
half  the  vessel's  repaired  value,  and  the  assured  might  at  his 
option  have  discharged  the  lien  before  the  ship  is  sold  under 
bond,  this  differs  from  a  case  where,  at  the  time  of  abandon- 
ment, the  ship  has  been  beneficially  restored  to  the  owner  free 
of  liens,  or  that  of  a  case  where  the  assured  has  no  notice  and 
opportunity  to  discharge  the  bond  and  the  ship  is  unavoid- 
ably sold  to  satisfy  the  lien.     In  the  first  case  the  assured's 

"<  Mutual  Safety  Ins.  Co.,  3  Sand.  (N.  f.)  54;  4  Sand.  Ch.  (N.  Y.) 
592;  2  N.  Y.  2.°..". 

"5  Brndlie  v.  Maryland  Ins.  Co..  12  Pet.  (V.  S.)  405.  per  Story.  J. 
See  Wilson  v.  Forster,  6  Taunt.  25;  Roselto  v.  Gurney,  11  Com.  B. 
170.  ppr  Creswoll.  J. 

M  Reade  v.  Commercial  Ins.  To..  ?,  Johns.  (N.  Y.)  352;  8  Am.  TVe. 
40.":  IToldsworth  v.  Wise,  7  Barn.  &  C.  794;  Roselto  v.  Gurney,  11 
Com.  P..  170. 

"  Do  Costn  v.  Newham,  2  Term  Pep.  407. 

M  Fleminlng  v.  Smith,  1  H.  L.  Cas.  513. 
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failure  to  exercise  liis  privilege  precludes  au  abandonment,  and 
the  same  would  be  true  as  to  the  second  instance,  while  in  the 
last  case  there  would  be  a  total  loss.60  If  ship,  freight,  and 
cargo  are  hypothecated  at  a  port  of  necessity  or  distress  to  en- 
able repairs  to  be  made,  and  the  vessel  arrives  earning  full 
freight,  and  the  lien  under  the  bottomry  bond  exceeds  the 
value  of  ship  and  freight,  to  satisfy  which  lien  a  sale  is  made 
and  the  proceeds  paid  the  obligee,  there  is  not  such  a  total  loss 
of  freight  as  will  enable  the  assured  to  recover,  the  freight, 
being  actually  earned  and  received  by  the  obligee  under  as- 
su  red's  authority,  is  received  by  the  assured.70 

§  3060.  Liens  for  Repairs,  etc. — Bottomry. — Maritime 
liens  for  repairs  and  supplies  are  superseded  in  rank  by  bot- 
tomry bonds.71 

§  3061.     Where   Loss  Exceeds  Fifty  Per  Cent. — Tt  is 

well  settled  in  this  country  that  if  a  vessel  is  so  injured  by  a 
peril  insured  against  that  the  cost  of  repairs  will  exceed  one- 
half  the  value  of  the  vessel  as  repaired,  the  assured  may  aban- 
don as  for  a  constructive  total  loss.72     And  no  obligation  rests 

e»  Depau  v.  Ocean  Ins.  Co.,  5  Cow.  (N.  Y.)  63;  2  Phillips  on  Insur- 
ance, 3d  ed.,  292.  sec.  1554.  See  Holdsmith  v.  Wise,  7  Barn.  &  C. 
794. 

70  Benson  v.  Chapman,  2  H.  L.  Cas.  696;  5  Com.  B.  330;  reversing  0 
Man.  &  G.  792. 

n  The  Thomas  Fletcher,  24  Fed.  Rep.  375.  The  question  of  Hens 
Is  more  properly  outside  the  subject  of  insurance.  But  the  reader 
Is  referred  to  2  Jones  on  Liens,  ed.  1888,  sees.  1C76-1S12,  where  the 
subject  of  maritime  liens  is  exhaustively  considered,  together  with 
the  statutes  of  the  several  states  relating  thereto.  As  to  priority  of 
liens  arising  under  state  statutes  and  as  to  statutory  liens  generally, 
see.  also.  The  Momomomie,  36  Fed.  Rep.  197;  Clyde  v.  Transpor- 
tation Co.,  36  Fed.  Rep.  501;  The  Amos  73.  Caver,  35  Fed.  Rep.  665; 
The  Sylvan  Stream,  35  Fed.  Rep.  314:  The  Director,  r.4  Fed.  Ron.  57; 
The  Marcella  Ann,  34  Fed.  Rep.  142;  Warren  v.  Kelly  (Me.).  15  Atl. 
Rep.  49;  The  Scotia,  35  Fed.  Rep.  907;  The  Chelmsford,  34  Fed.  Rep. 
399. 

72  Peele  v.  Merchants'  Ins.  Co..  3  Mas.  (C.  C.)  27.  per  Story.  J.; 
Hart  v.  Delaware  Ins.  Co..  2  Wash.  (C.  C.)  346;  F.radlie  v.  Maryland 
Ins.  Co..  12  Tot.  (U.  S.)  397;  Humphreys  v.  Union  Ins.  Co..  3  Mas.  (C. 
C.)  420:  Kinsman  v.  China  Mnt.  Ins.  Co.,  4f>  Fed.  Rep.  876:  Robinson 
v.  Commonwealth  Ins.  Co.,  3  Sum.  (C.  C.)  220;  Tatapsco  Ins.  Co.  v. 
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upon  assured  to  repair  a  vessel  where  the  expense  of  repairs 
to  restore  her  to  her  condition  before  the  disaster  will  exceed 
three-fourths  her  value,  *but  he  may  abandon  as  for  a  total 
loss.73  So  a  ship  becomes  a  wreck  when,  in  consequence  of 
injuries  received,  she  is  rendered  absolutely  unnavigable  or 
unable  to  pursue  her  voyage  without  repairs  exceeding  half 
her  value.  Such  loss  is  so  far  total  that  the  assured  may  aban- 
don.74 This  rule  giving  the  right  to  abandon  for  a  total  loss 
applies  also  to  goods  where  the  loss  exceeds  half  their  value.75 
But  it  is  held  in  a  federal  case  that  a  partial  loss  of  an  entire 
cargo  by  sea  damage,  if  amounting  to  more  than  fifty  per  cent, 
may,  under  certain  circumstances,  be  converted  into  a  tech- 
nical total  loss,  but  not  if  a  distinct  part  of  the  cargo  be  de- 
stroyed and  the  voyage  be  not  thereby  broken  up  or  rendered 
unworthy  of  being  prosecuted.76  The  rule  under  considera- 
tion also  extends  to  freight.77     If  a  proportionate  part  of  the 

Southgate,  5  Pet.  (U.  S.)  604;  Marcardier  v.  Chesapeake  Ins.  Co.,  9 
Cranch  (U.  S.),  39;  Cincinnati  Ins.  Co.  v.  Bakewells,  4  B.  Mon.  (Ky.) 
541;  Hyde  v.  Louisiana  State  Ins.  Co..  2  Mart.,  N.  S.  (La.),  410;  14 
Am.  Dec.  196;  Phillips  v.  St.  Louis  Perpetual  Ins.  Co.,  11  La.  Ann. 
459;    Coolidge    v.    Gloucester    M.     Ins.    Co.,    15    Mass.    343,     per 
Putnam,     J.;     Bryant     v.     Commonwealth     Ins.     Co.,       13     Pick. 
(Mass.)  543;  Deblois  v.  Ocean  Ins.  Co.,  16  Pick.  (Mass.)  303;  Hall  v. 
Ocean  Ins.  Co.,  21  Pick.  (Mass.)  472;  Peele  v.  Suffolk  Ins.  Co.,  7  Pick. 
(Mass.)  254;  Allen  v.  Commercial  Ins.  Co.,  1  Gray  (Mass.),  157,  per 
Thomas,  J.;  Wood  v.  Lincoln  Ins.  Co.,  6  Mass.  482,  per  Parsons,  C 
J.;  Citizens'  Ins.  Co.  v.  Glasgow,  9  Mo.  411;  Saurez    v.  Sun  Mut.  Ins 
Co.,  2  Sand.  (N.  Y.)  482;  Gardner  v.  Smith,  1  Johns.  Cas.  (N.  Y.)  141 
Dickey  v.  American  Ins.  Co.,  3  Wend.  (N.  Y.)  658;  20  Am.  Dec.  703 
American  Ins.  Co.  v.  Ogden,  20  Wend.  <N.  Y.),  per  Walworth,  C.  J.; 
Peters  v.  Phoenix  Ins.  Co.,  3  Serg.  &  R.  (Pa.)  25;  Ritchie  v.  United 
States  Ins.  Co.,  5  Serg.  &  It.  (Pa.)  501;  Hedley  v.  Nashville  Ins.  Co., 
6  Rich.  (S.  C.)  130;  Buda  v.  Union  Ins.  Co.,  4  McCord  (S.  C),  1. 

n  Dickey  v.  American  Ins.  Co.,  3  Wend.  (N.  Y.)  658. 

T4  Wood  v.  Lincoln  Ins.  Co.,  6  Mass.  479;  4  Am.  Dec.  163. 

"  Ludlow  v.  Columbian  Ins.  Co..  1  Johns.  (N.  Y.)  335;  Boardman 
v.  Boston  M.  Ins.  Co.,  146  Mass.  442;  16  N.  E.  Rep.  26;  6  N»  E.  Rep. 
88. 

'•■'■  Seton  v.  Delaware  Ins.  Co.,  2  Wash.  (C.  C.)  175. 

"  American  Ins.  Co.  v.  Center,  4  Wend.  (N.  Y.)  46;  affirming  7 
Cow.  (N.  Y.)  564;  Callender  v.  Insurance  Co.  of  North  America,  5 
Binn.  (Pa.)  525.  See  Boardman  v.  Boston  M.  Ins.  Co..  146  Mass.  442; 
16  N.  E.  Rep.  26;  6  N.  E.  Rep.  SS;  2  Phillips  on  Marine  Insurance,' 
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cargo,  on  which  over  fifty  per  cent  of  the  stipulated  freight  is 
to  accrue,  can  be  forwarded  to  its  destination  by  the  same  ship, 
being  repaired  in  reasonable  time,  there  is  not  such  a  loss  as 
will  justify  an  abandonment.78  If,  however,  assurer  covenants 
to  repair  though  the  loss  exceed  one-half  the  value  of  the  ves- 
sel, and  does  so  repair,  the  assured  cannot  abandon.70  So,  also, 
if  the  underwriters  will  agree  at  all  events  to  pay  for  repairs 
though  they  would  exceed  what  they  were  liable  for  if  only 
a  partial  loss  had  taken  place.80  This  fifty  per  cent  rule  does 
not  exist  in  England.  There  the  general  rule  is,  that  if  the 
cost  of  repairs  is  greater  than  the  ship's  repaired  value  there 
may  be  an  abandonment.81 

§  3062.     Where  Loss  is  Less  than  Fifty  Per  Cent. — 

The  assured  cannot  abandon  and  recover  as  for  a  constructive 
total  loss  where  the  injury  or  damage  can  be  repaired  for  less 
than  fifty  per  cent,  or  the  loss  is  less  than  said  proportionate 
sum.83  So  where  a  vessel  is  injured  and  sunk  by  collision  in 
such  a  place  or  under  such  circumstances  that  for  a  small  sum 
compared  with  the  vessel's  value  she  can  be  raised  and  repaired 
so  as  to  be  able  to  prosecute  her  voyage  as  a  sea-going  vessel,83 
reference  being  had  to  the  character  of  the  repairs  necessi- 
tated,84 there  is  not  a  total  loss;  and  on  the  same  principle,  un- 
der the  English  rule,  if  a  vessel  is  partially  submerged  and  it 
is  not  impossible  to  raise  her  and  she  can  be  repaired  at  a  sum 
less  than  her  worth  when  repaired,  it  is  not  an  absolute  total 
loss,  but  only  a  partial  loss.85 

3d  ed.,  270,  271,  sec.  1535.  Mr.  Parsons,  however,  thinks  the  rule 
does  not  apply  to  freight:  2  Parsons  on  Marine  Insurance,  ed.  1S6S, 
127. 

78  M'Gaw  v.  Ocean  Ins.  Co.,  23  Pick.  (Mass.)  405. 

70  Ritchie  v.  United  States  Ins.  Co.,  5  Serg.  &  R.  (Pa.)  501. 

80  But  see  sees.  3045,  3049,  herein. 

81  Phillips  v.  Nairne,  4  Com.  B.  343;  16  L.  J.  Com.  P.,  N.  S..  104. 

82  Gould  v.  Shaw.  1  Johns.  Cas.  (N.  Y.)  293;  Hundhausen  v.  United 
States  F.  &  M.  Ins.  Co.,  17  S.  W.  Rep.  152.  And  see  cases  under 
preceding  section. 

83  Clark  v.  The  Steamer  Fashion,  2  Wall.  Jr.  (C.  C.)  339.  See  King 
v.  Hartford  Ins.  Co..  1  Conn.  422. 

M  See  sec.  3056,  herein. 

85  Kemp  v.  Halliday,  6  Best  &  S.  723. 


§  3063         REPAIRS — FIFTY  PER  CENT  RULE.  3038 

§  30^3.  Whether  Loss  must  merely  Equal  or  must 
Exceed  Fifty  Per  Cent. — The  authorities  are  not  unanimous 
upon  the  question  whether  it  is  sufficient  if  the  loss  merely 
equals  half  the  value  of  the  property  or  whether  it  must  ex- 
ceed fifty  per  cent.  Thus  it  is  held  that  if  a  stranded  vessel  is 
destroyed  by  burning  she  is  a  total  loss  when  she  cannot  be  got 
off  at  an  expense  of  less  than  half  her  value.80  So  again  if 
a  sunken  vessel  is  not  worth  half  what  she  would  have  been  if 
afloat  and  free  of  the  damage  the  assured  may  abandon.87  And 
in  another  case  it  is  declared  that  half  the  sum  which  the  ves- 
sel will  be  worth  after  being  repaired  is  the  test  of  the  half 
value  which  justifies  an  abandonment;  that  is,  her  repaired 
worth  must  be  double  the  expense  of  repairs.88  It  is  also  held 
that  if  a  vessel  is  obligated  to  return  to  port  by  reason  of  a 
peril  insured  against,  and  cannot  there  be  fully  repaired  for 
one-half  her  value,  it  is  such  a  total  loss  that  assured  may  aban- 
don.89 So  it  is  decided  that  to  justify  an  abandonment  in  case 
of  stranding  the  goods  must  be  deteriorated  to  half  their 
value.90  Again,  it  is  decided  that  a  prima  facie  case  is  made 
out  from  the  deposition  of  the  master  showing  that  the  vessel 
was  forced  by  a  peril  insured  against  to  seek  the  port  of  neces- 
sity, and  that  at  that  place  repairs  could  not  be  made  at  less 
than  half  the  vessel's  value,  and  that  the  cargo  could  not  be 
transshipped  because  of  inability  to  procure  another  vessel.91 
So  it  is  held  in  other  cases  that  if  a  vessel  cannot  be  repaired  for 
half  her  value  the  insured  is  entitled  to  make  an  abandon- 
ment,92 and  that  if  the  vessel's  value  is  deteriorated  one-half 

•»  Tatrick  v.  Commercial  Ins.  Co.,  11  Johns.  (N.  Y.)  9. 
w  Lockwood  v.  Sangamo  Ins,  Co.,  46  Mo.  71. 

•»  Peele  v.  Merchants'  Ins.  Co.,  3  Mas.  (C.  C.)  27.     See  Young  v. 
Union  Ins.  Co.,  24  Fed.  Rep.  279. 
83  Center  v.  American  Ins.  Co.,  7  Cow.  (N.  Y.)  564;  4  Wend.  (N.  Y.) 

46. 

90  Ludlow  v.  Columbian  Ins.  Co.,  1  Johns.  (N.  Y.)  335. 

•»  Catlett  v.  Pacific  Ins.  Co.,  1  Paine  (C.  C),  594. 

«  Abbott  v.  Broome,  1  Caines  (N.  Y.),  202;  2  Am.  Dec.  187;  Hyde 
v.  Louisiana  Stale  Ins.  Co..  2  Mart.,  N.  S.  (La.),  410;  14  Am.  Dec.  196; 
Deblois  v.  Ocean  Ins.  Co.,  16  Tick.  (Mass.)  303;  28  Am.  Dec.  245; 
Smith  v.  Bell,  2  Caines  Cas.  (N.  Y.),  153, 
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the  value  there  may  be  a  recovery  as  for  a  total  loss.03  And 
Story,  J.,  says  that  if  the  ship  after  repairs  "is  not  or  would 
not  be  worth  at  the  place  of  repairs  double  the  cost  of  repairs, 
it  is  to  be  treated  as  an  actual  total  loss."  94  Opposed,  how- 
ever, to  the  above  rulings  and  statements,  it  is  held  that  the 
loss  must  exceed  half  the  value  to  justify  an  abandonment.95 
So  an  excess  of  half  the  ship's  value  is  stated  as  the  rule  in 
another  case.96  We  incline  to  the  rule  of  an  excess  of  half  the 
value. 

§  3064.     Stipulations  Affecting  Fifty  Per  Cent  Rule. — 

If  the  policy  provides  that  the  amount  expended  for  re- 
pairs shall  exceed  one-half  the  valuation,  or  half  the  value  of 
the  vessel,  or  half  the  amount  of  the  insurance,  or  some  like- 
clause,  such  stipulation  must  control,  whether  it  be  vessel  or 
cargo,  according  to  which  subject  matter  the  stipulation  ap- 
plies.97    "Where  the  policy  stipulated  that  no  right  to  abandon 

"  Peters  v.  Phoenix  Ins.  Co.,  3  Serg.  &  R.  (Pa.)  25.  Examine  Kins- 
man v.  China  Mut.  Ins.  Co.,  49  Fed.  Pep.  876. 

M  Bradlie  v.  Maryland  Ins.  Co.,  12  Pet.  (U.  S.)  398,  per  Story,  J. 
See  Penzant  v.  National  Ins.  Co.,  15  Wend.  (N.  Y.)  453. 

*  Budd  v.  Union  Ins.  Co.,  4  McCord  (S.  C),  1. 

*  Here  the  vessel  was  valued  at  sixteen  thousand  dollars  and  the 
amount  estimated  for  which  the  insurers  were  liable  was  eight  thou- 
sand dollars,  and  it  was  held  that  insured  could  only  recover  for  a 
partial  loss:  Fiedler  v.  New  York  Ins.  Co.,  6  Duer  (N.  Y.),  282.  Mr. 
Parsons,  relying  upon  the  last  case,  is  of  opinion  as  follows:  "We 
say  more  than  half  for  it  is  not  sufficient,  that  the  cost  of  repairing 
the  vessel  would  be  equal  to  fifty  per  cent,  but  it  must  exceed  that 
amount  in  order  that  the  assured  may  be  entitled  to  recover":  2  Par- 
sons on  Marine  Insurance,  ed.  1S68,  120,  127.  But  see  3  Kent's 
Commentaries.  *331.  Mr.  Phillips,  referring  to  a  certain  decision 
(Marine  Ins.  Co.  of  Alexandria  v.  Tucker.  3  Cranch  (U.  S.),  357),  says: 
"The  proper  question  in  this  case  seems  to  have  been  whether  the 
ship  could  have  been  refitted  and  restored  to  the  owner  in  good 
condition  for  navigation  for  less  than  one-half  its  value."  But  with 
the  exception  of  some  occasional  expressions  of  this  character  in 
different  parts  of  his  work,  he  treats  the  question  throughout  as  if  it 
depended  upon  whether  cost  of  repairs  exceeded  fifty  per  cent:  2 
Phillips  on  Insurance,  3d  ed.,  20S,  270.  sees.  1531,  1535,  et  seq. 

87  See  Boardman  v.  Boston  M.  Ins.  Co.,  46  Mass.  442;  6  N.  B.  Rep. 
88;  16  N.  E.  Rep.  20.  The  policy  in  this  case  stipulated  "that  insured 
shaft  not  have  right  to  claim  for  total  loss  on  account  of  estimated 
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should  exist  ''unless  the  amount  which  the  insurer  would  be 
liable  to  pay  under  an  adjustment  of  partial  loss  shall  exceed 
half  the  amount  insured,"  but  there  was  a  written  clause  stip- 
ulating that  the  vessel  was  "insured  against  total  loss  only," 
it  was  held  that  the  test  was  whether  a  prudent  uninsured 
owner  would  have  attempted  to  save  the  ship.  In  this  case 
the  ship  was  valued  and  the  abandonment  made  was  refused, 
but  insurers  got  vessel  off  and  repaired  her  at  about  one-third 
her  policy  valuation.  It  was  held  that  the  law  of  Canada  and 
not  of  the  United  States  governed  upon  the  point  of  total 
loss.98  Sometimes  the  policy,  by  express  reference  or  other- 
wise, specially  incorporates  code  provisions  providing  in  sub- 
stance that  the  loss  shall  exceed  fifty  per  cent." 

amount  of  repairs  exceeding  valuation  of  vessel  not  to  abandon,  un- 
less amount  which  insurer  would  be  liable  to  pay  after  usual  deduc- 
tions shall  exceed  half  the  value  of  said  vessel;  the  highest  value 
under  which  vessel  is  insured  in  any  policy  shall  be  basis  for  ascer- 
taining technical  total  loss  of  freight." 

M  Meagher  v.  Mtna.  Ins.  Co.,  20  U.  C.  Q.  B.  607,  as  to  stipulation 
that  "insured  shall  not  have  the  right  to  abandon  for  the  amount 
of  damage  merely,  unless  the  amount  which  insurer  would  be  liable 
to  pay  under  an  adjustment  as  of  a  partial  loss  shall  exceed  half  the 
amount  insured."  See  Bullard  v.  Roger  Williams  Ins.  Co.,  1  Curt. 
(C.  C.)  148;  Winn  v.  Columbian  Ins.  Co.,  12  Pick.  (Mass.)  279;  Young 
v.  Union  Ins.  Co.,  24  Fed.  Rep.  279:  Orrok  v.  Commonwealth  Ins.  Co.. 
21  Pick.  (Mass.)  467;  Sewall  v.  United  States  Ins.  Co..  11  Pick. 
Hali  v.  Union  Ins.  Co.,  21  Pick.  (Mass.)  472;  Northwestern  Transp.  Co. 
v.  Continental  Co.,  24  Fed.  Rep.  171.  As  to  stipulation  that  net  cost  of 
repairs  shall  exceed  half  the  value  of  the  vessel,  see  Murray  v.  Great 
Western  Ins.  Co.,  72  Hun  (N.  Y.),  282;  25  N.  Y.  Supp.  414;  55  N.  Y. 
St.  Rep.  748.  As  to  stipulation  that  there  should  be  "no  abandon- 
ment as  for  a  total  loss  on  account  of  said  vessel  grounding  or  being 
otherwise  detained,  or  In  consequence  of  any  loss  or  damage,  unless 
the  injury  sustained  be  equivalent  to  fifty  per  centum  of  the  agreed 
value  in  this  policy,"  see  Orient  Mut.  Ins.  Co.  v.  Adams,  123  U.  S.  67. 
"It  is  also  agreed  that  the  insured  shall  not  have  the  right  to  aban- 
don for  amount  of  damage  merely,  unless  the  amount  which  in- 
surers would  be  liable  to  pay  under  an  adjustment  as  of  a  partial 
loss  for  labor  and  materials  (exclusive  of  salvage  or  general  average 
expenses  and  cost  of  funds)  shall  exceed  half  the  amount  insured": 
A  San  Francisco  form,  Hull. 

w  "It  is  hereby  agreed  by  and  between  the  insured  and  insurers 
that  the  provisions  of  the  Civil  Code  of  California  shall  be   con- 
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§  30(55.  Code  Provisions  as  to  Abandonment  for  Half 
Value. — Abandonment  may  be  made  under  the  California 
code  where,  by  a  peril  insured  against,  more  than  half  in  value 
of  the  thing  insured  is  actually  lost  or  would  have  to  be  ex- 
pended to  recover  it  from  the  peril,  or  if  it  is  injured  to  such 
an  extent  as  to  reduce  it  in  value  more  than  one-half,  or  if  the 
ship  being  insured  the  voyage  contemplated  cannot  be  law- 
fully performed  without  incurring  an  expense  to  insured  of 
more  than  half  the  value  of  the  thing  abandoned.100 

§  3066.  Exceptions  to  Fifty  Per  Cent  Rule—  There 
are  certain  exceptions  to  the  fifty  per  cent  rule,  and  the  owners 
have  a  right  to  abandon  under  certain  circumstances,  even  if 
the  injury  is  less  than  one-half  the  value,101  as  in  case  of  in- 
ability of  the  master  to  procure  funds  in  the  port  of  necessity 
and  a  sale  of  the  vessel,  such  inability  not  being  due  to  the 
fault  of  assured.102  And  circumstances  may  justify  assured 
in  abandoning  the  cargo  of  a  wrecked  vessel,  even  though  the 
cargo  is  damaged  to  less  than  half  its  value.103  So  if  certain 
articles  be  enumerated  in  the  policy  and  a  moiety  of  them  be 
lost,  the  assured  may  abandon  as  for  a  total  loss  though  the 
loss  is  not  equal  to  a  moiety  of  the  whole  cargo,  as  in  case  of 
an  insurance  on  certain  articles  specified  in  the  policy,  and 
part  are  lost  by  jettison  and  part,  being  damaged,  are  sold  at 
a  port  which  the  vessel  was  obliged  to  put  into,  and  the  residue, 
being  less  than  a  moiety,  finally  arrives  at  the  port  of  destina- 
tion.104 If  a  cargo,  perishable  in  its  nature,  is  insured  for  a 
round  voyage,  and  being  permanently  separated  from  the  ship 
by  the  total  wreck  of  the  latter  on  the  outward  voyage,  it  be- 
comes necessary  to   sell  it,  although  not   injured  to  half   its 

elusive  and  binding  ....  and  such  other  questions  as  are  there- 
in legislated  upon  aud  not  otherwise  provided  for  herein":  Provision 
In  a  San  Francisco  form,  Cargo.    See  next  section. 

»oo  peering's  Annot.  Civ.  Code  Cal..  sec.  2717. 

101  Peele  v.  Merchants'  Ins.  Co.,  3  Mason  (C.  C),  27. 

10*  American  Ins.  Co.  v.  Ogden,  15  Wend.  (N.  Y.)  532;  20  Wend, 
(N.  Y.)  2S7. 

108  Mordecai  v.  Fireman's  Ins.  Co..  12  Rich.  (S.  C.)  512. 

»*  Moses  v.  Columbian  Ins.  Co.,  6  Johns.  (N.  Y.)  219. 
Joyce,  Vol.  IV.  —191 
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value,  this  is  held  a  technical  total  loss  on  account  of  the  break- 
ing u p  of  the  voyage.105 

§  3007.  Fifty  Per  Cent  Rule — Cargo — Memorandum 
and  Other  Articles. — In  case  of  a  cargo  of  mixed  character 
the  damage  to  the  non-memorandum  articles  must  exceed  a 
moiety  of  the  value  of  the  whole  cargo,  including  the  non- 
memorandum  articles,  and  if  deterioration  of  the  cargo  is  the 
ground  for  a  claimed  total  loss  at  an  intermediate  port  to  a 
moiety  of  the  value,  memorandum  articles  must  be  excluded. 
If  by  a  forced  sale  of  all  the  articles  under  an  admiralty  decree 
the  damage  to  the  articles  are  prevented  being  ascertained, 
there  is  no  such  evidence  of  a  total  loss  in  such  cargo  as  to 
entitle  assured  to  recover.106 

§  3068.  Fifty  Per  Cent  Rule — Free  of  Partial  Loss. — 
It  is  held  that  there  may  be  a  recovery  as  for  a  constructive 
total  loss  upon  a  cargo  of  fertilizer  insured  "free  of  partial 
loss"  where  by  a  peril  within  the  policy  the  cargo  is  injured 
in  excess  of  one-half  its  value,  even  though  the  cargo  subse- 
quently arrives  in  specie,  but  slightly  diminished  in  quan- 
tity.107 * 

§  3069.  Fifty  Per  Cent  Rule — Arrival  of  Vessel  or 
Cargo. — If  the  ship  arrives  at  a  place  where  repairs  can 
be  made  at  less  than  fifty  per  cent,  assured  cannot  abandon.108 
But  where  the  vessel  was  insured  against  actual  total  loss  only, 
and  arrived  in  port  injured  to  more  than  three-fourths  her 
value,  it  was  held  that  assured  could  recover.109  If  before 
abandonment  made  the  cargo  arrives  safely  at  an  intermediate 
port,  the  fact  that  the  vessel  has  stranded  does  not  justify  a 

108  Columbian  Ins.  Co.  v.  Catlott,  12  Wheat  (XL  S.)  383. 

109  So  held  in  Mercardier  v  Chesapeake  Ins.  Co.,  8  Cranch  (U.  S.), 

39. 

107  Mayo  v.  Indian  Mut.  Ins.  Co..  152  Mass.  172.  See  Brooks  v. 
Oriental  Ins.  Co.,  7  Pick.  (Mass.)  259. 

108  Hall  v.  Franklin  Ins.  Co.,  9  Pick.  (Mass.)  4GG;  Penzant  v.  National 
Ins.  Co.,  15  Wend.  (N.  Y.)  453.    Bn1  examine  sees.  3013,  3014,  herein 

109  Burt  v.  Brewers'  etc.  Ins.  Co.,  78  N.  Y.  400;  9  Hun  (N.  Y.),  3S3. 
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sale  and  recovery  by  reason  thereof  for  more  than  a  partial 
loss.110  The  fact  that  some  considerable  portion  of  the  insured 
cargo  arrives  and  is  landed  at  the  port  of  destination  precludes 
a  recovery  for  damage  exceeding  one-half  the  worth  of  the 
whole.111 

§  3070.  Fifty  Per  Cent  Rule — Value  at  Time  and 
Place  of  Loss  or  Repairs — Same  Freight. — In  determining 
whetherthe  injuries  to  thevesselfrom  a  peril  insured  against  and 
the  expense  of  repairs  are  such  as  to  justify  an  abandonment 
under  the  fifty  per  cent  rule,  reference  must  be  had  to  the  facts 
as  they  exist  at  the  time  and  place,  and  also  to  the  actual  value 
at  the  time  and  place  of  repairs,  and  if  the  injury  exceeds  fifty 
per  cent,  or  the  damages  cannot  be  repaired  at  the  port  of  ne- 
cessity, or  repairs  without  expending  an  amount  exceeding  half 
her  repaired  value  at  that  port,  then  there  is  a  technical  total 
loss  of  the  ship.  In  brief,  the  actual  value  at  the  time  and 
place  of  repairs  governs.112       So  the  following  express  deci- 

u0  Child  v.  Sun  Mut.  Ins.  Co.,  2  Sand.  (N.  Y.)  76. 

111  Forbes  v.  Manufacturers'  Ins.  Co.,  1  Gray  (Mass.),  371.  See 
sees.  3013,  3014,  herein. 

112  Northwestern  Transp.  Ins.  Co.  v.  Continental  Ins.  Co.,  24  Fed. 
Rep.  171;  Fontaine  v.  Phoenix  Ins.  Co.,  11  Johns.  (N.  Y.)  293;  Robin- 
son v.  Commonwealth  Ins.  Co.,  3  Sum.  (C.  C.)  220;  American  Ins. 
Co.  v.  Center,  4  Wend.  (N.  Y.)  45;  Greely  v.  Treinont  Ins.  Co.,  9  Cush. 
(Mass.)  415;  American  Ins.  Co.  v.  Francia,  9  Pa.  St.  390;  Cohen  v. 
Insurance  Co.,  Dud.  (S.  C.)  147;  Hall  v.  Franklin  Ins.  Co.,  9 
Pick.  (Mass.)  40G;  Smith  v.  Manufacturers'  Ins.  Co.,  7  Met. 
(Mass.)  448;  Orient  Ins.  Co.  v.  Adams,  123  U.  S.  G7;  Goold 
v.  Shaw,  1  Johns.  Cas.  (N.  Y.)  1.  See  American  Ins.  Co.  v.  Ogden, 
20  Wend.  (N.  Y.)  287;  Deblois  v.  Ocean  Ins.  Co..  16  Pick.  (Mass.) 
303,  per  Putnam,  J.;  Orrok  v.  Commonwealth  Ins.  Co.,  21  Pick. 
(Mass.)  456;  Winn  v.  Columbian  Ins.  Co.,  12  Tick.  (Mass.)  279.  "  'In 
many  cases  of  stranding,  the  state  of  the  vessel  at  the  time  may  be 
such,  from  the  imminence  of  the  peril  and  the  apparent  extent  of  ex- 
penditures required  to  deliver  her  from  it.  as  to  justify  an  aban- 
donment, although  by  some  fortunate  occurrence  she  may  be  de- 
livered from  her  peril  without  an  actual  expenditure  of  one-half  her 
value  after  she  is  in  safety.  T'nder  such  circumstances,  if  in  nil 
human  probability  the  expenditures  which  must  be  incurred  to  de- 
liver her  from  the  peril  are  at  the  time,  so  far  as  any  ro.-isonable 
calculations  can  be  made,  in  the  highest  degree  of  probability  be- 
yond half  value,  and  if  her  distress  and  peril  be  such  as  would  in- 
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sions  are  in  point:  Thus,  it  is  held  that  the  true  basis  is  the 
valuation  of  the  ship  at  the  time  of  the  disaster  in  determin- 
ing whether  she  has  been  injured  to  half  her  value.113  Again, 
if  in  the  opinion  of  pracitcal  and  reasonable  men  the  vessel 
cannot  be  raised  and  repaired  for  half  her  value  at  the  port  of 
repairs,  an  abandonment  can  be  made.114  And  in  a  New 
York  case  it  is  held  that  if  full  repairs  can  be  made  at  the  ports 
of  necessity,  their  expense  there  is  the  criterion  of  the  right  to 
abandon.115  So  in  another  case  it  is  declared  that  if  the  vessel 
would  not  be  worth  at  the  place  of  repairs  when  repaired 
double  the  cost  of  repairs,  it  is  a  technical  total  loss;  that  the 
value  in  the  home  port  or  in  the  general  market  is  no  ingredi- 
ent in  determining  whether  the  vessel  is  injured  to  half  her 
value.110  So  again  the  cost  at  the  place  of  repairs  compared 
with  her  value  there  may  be  an  important  factor  in  determin- 
ing the  advisability  of  repairs.117  And  in  the  United  States 
supreme  court  it  is  decided  that  the  vessel  should  be  worth  at 
the  place  of  repairs  double  the  expense  of  repairs,  and  if  she 
cannot  be  gotten  off  and  repaired  at  an  expense  less  than  half 
her  value,  it  is  a  total  loss.118  So  in  a  Tennessee  case  it  is  held 
that  if  the  vessel  as  she  appears  at  the  time  can  be  saved  at  an 
expenditure  for  raising  and  repairs  of  less  than  half  her  value, 
an  abandonment  will  not  be  upheld,  but  that  assured  can  re- 
cover the  amount  for  which  she  could  have  been  raised  and 
repaired.  The  court  in  this  case  makes  the  additional  qualifi- 
cation that  it  be  done  in  such  a  reasonable  time  as  will  enable 

duce  a  considerate  owner  uninsured  and  upon  the  spot  to  with- 
hold any  attempt  to  get  the  vessel  off  because  of  such  apparently 
great  expenditure,  the  abandonment  would  doubtless  be  good'": 
Orient  Mut.  Ins.  Co.  v.  Adams,  123  U.  S.  67.  per  Harlan,  J.;  citing 
Rhinolnnder  v.  Insurance  Co..  4  Crancb  (U.  S.),  29:  Marshall  v.  Del- 
aware  Ins.  Co..  4  Crancb  (U.  S.),  202;  Bradlie  v.  Maryland  Ins.  Co., 
12  Pet   (U.  S.)  378.  379. 

■"  Patapsco  Ins.  Co.  v.  Soutbgate  Ins.  Co.,  5  Pet.  (U.  S.)  604. 

114  Fulton  Ins.  Co.  v.  Goodman,  32  Ala.  108. 

•"  Baurez  v.  Sun  Mut.  Ins.  Co.,  2  Sand.  (N.  Y.)  482. 

110  Wallace  v.  Thames  etc.  Ins.  Co.,  22  Fed.  Rep.  66,  per  Mat- 
thews. J. 

11T  Young  v.  Turing,  2  Man.  &  G.  593;  2  Scott  N.  R.  752. 

"•  Bradlie  v.  Maryland  Ins.  Co.,  12  Pet.  (U.  S.)  378. 
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the  vessel  to  prosecute  the  voyage  and  make  it  beneficial  to  her 
owners.119  But  it  also  held  that  the  market  price  of  the  ship 
at  the  place  of  repairs  is  not  the  test  of  the  ship's  value  where 
it  appears  that  an  owner  needing  a  ship  of  that  particular 
build  would  have  elected  to  repair  in  preference  to  selling,  for 
the  reason  that  the  cost  of  such  a  ship  would  have  been  much 
more  than  the  cost  of  repairs;  this  is  so  held  in  England, 
where  the  fifty  per  cent  rule  prevailing  here  does  not  exist.120 
So  in  another  English  case  it  is  decided  that  the  owner  is  not 
obligated  to  repair  and  earn  freight,  and  if  the  vessel  is  not 
worth  repairs  at  the  port  of  lading  she  may  be  abandoned,  and 
assured's  act  is  not  in  such  case  the  cause  of  loss  of  freight,  but 
the  peril  insured  against  which  necessitated  the  repairs;  that 
to  hold  otherwise  would  be  to  render  inoperative  a  freight  pol- 
icy, except  the  assured  elects  to  repair.121  The  rule  first  given 
under  this  section  involves  the  question  as  to  the  obligation  to 
proceed  to  some  other  port  where  the  vessel  can  be  repaired 
for  less  than  fifty  per  cent.  This  point  is,  however,  noticed 
elsewhere,  as  well  also  as  that  of  making  temporary  repairs  at 
an  intermediate  port  and  permanent  repairs  subsequently,  and 
the  rule  is  not  intended  to  exclude  the  estimation  of  repairs 
at  the  place  where  they  are  actually  made,  nor  the  adding  the 
expense  of  partial  and  permanent  repairs.122  If  there  are  no 
reasonable  means  of  repairing  the  vessel  at  the  port  to  which 
she  is  brought,  and  she  can  be  safely  navigated  to  another 
port  where  the  repairs  would  be  cheaper,  the  expense  of  re- 
pairing is  to  be  estimated  according  to  the  cost  at  the  latter 
port.123 

"•  Hundhausen  v.  United  F.  &  M.  Ins.  Co.  (Tenn.),  17  S.  W.  Rep. 
152. 

150  Granger  v.  Martin,  2  Best  &  S.  456;  4  Best  &  S.  9;  31  L.  J.  Q. 
B.  1S6. 

131  Potter  v.  Rankin.  6  L.  It.  Eng.  &  Ir.  App.  83;  affirming  39  L. 
J.  Cora.  P.  143;  42  L.  J.  Com.  P.  1G9;  reversing  37  L.  J.  Com.  P. 
257;  3  L.   P.   Com.  P.  562. 

122  See  Center  v.  American  Ins.  Co..  7  Cow.  (N.  Y.)  5H4:  4  Wend. 
(N.  T.)  45;  Lincoln  v.  Hope  Ins.  Co..  8  Gray  (Mass.),  22.  But  si>e 
Saurez  v.  Sun  Mut.  Ins.  Co.,  2  Sand.  (N.  Y.)  482.  and  cases  through- 
out this  section. 

118  Hall  v.  Franklin  Ins.  Co..  0  Pick.  (Mass.)  466;  Gordon  v.  Massa- 
chusetts Ins.  Co.,  2  Pick.  (Mass.)  249,  2G1. 
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§  3071.  Stipulation  that  Valuation  in  Policy  the  Test 
under  Fifty  Per  Cent  Rule. — If  the  policy  stipulates 
that  the  estimated  amount  of  repairs  shall  exceed  one-half  the 
valuation  in  the  policy,  or  that  it  shall  be  equivalent  to  fifty 

per  centum  of  the  agreed  valuation,  such  stipulation  necessarily 
excludes  discussion,  and  the  agreed  value  must  be  the  test,  pro- 
vided that  the  subject  of  loss  is  one  to  which  the  valuation  ap- 
plies, but  if  the  valuation  only  applies  to  the  ship  and  not  to 
the  cargo  or  freight,  here,  if  more  than  one-half  the  cargo  is 
lost  by  perils  of  sea,  the  assured  has  a  right  to  abandon  and 
recover  for  a  total  loss  of  freight.124  So  it  is  held  that  the 
valuation  in  the  policy  fixes  the  value  of  the  vessel  for  this 
purpose  under  the  form  of  policy  used  in  Boston  and  some 
other  places.125  And  in  Alabama  it  is  decided  that  the  actual 
value  of  the  vessel  at  the  port  of  repairs  after  being  repaired, 
and  not  the  valuation  in  the  policy,  controls  as  to  the  fifty  per 
cent  rule,  under  a  stipulation  that  no  right  to  abandon  shall 
exist,  "unless  the  injuries  sustained  be  equivalent  to  fifty  per 
cent  on  the  value  of  the  interest  owned  by  assured."  128 

§  3072.  Rule  in  England  as  to  Valuation  in  Policy 
and  Repairs. — In  England  the  rule  seems  to  be  that  the 
valuation  in  the  policy  is  left  out  of  the  question,  and  the  test 
is  the  fair  marketable  value  of  the  ship  when  repaired.  This 
rule  excludes  the  question  of  her  worth  to  her  particular  own- 
ers, the  principle  being  that  the  loss  is  to  be  determined  as  if 
there  were  no  policy  at  all.  But  the  test  having  been  applied 
and  the  nature  and  extent  of  the  loss  ascertained,  the  valua- 
tion is  intended  to  fix  merely  the  quantum  of  compensation.127 

m  Boardman  v.  "Boston  M.  Ins.  Co..  14fi  Mass.  422:  16  N.  E.  Rep. 
26;  6  N.  B.  Rep.  RS;  Orient  Mut.  Tns.  Co.  v.  Adams,  12.°.  V.  S.  G7. 

m  Billiard  v.  Roger  Williams  Tns.  Co.,  1  Curt.  (C.  C.)  148. 

120  Pulton  v.  Commercial  Tns.  Co.,  32  Ala.  108. 

m  2  Arnonld  on  Marine  Insurance,  Perkins'  od.  1850,  1112.  et  *eq., 
♦1106.  et  seq.:  2  Arnonld  on  Marine  Tnsnranee,  Maclachlan's  ed.  1887, 

1051-55;  Citing  Allen  v.  Sugrue,  8  Barn.  &  C.  561;  3  Man.  &  R.  9; 
Young  v.  Turing,  2  Man.  &  G.  593;  2  Scott  N.  R.  .T72;  Irving  v. 
Manning,  1  H.  L.  Cas.  817;  1  Com.  B.  168;  2  Com.  B.  784.  per  Tat- 
terson,  .7.  The  ship's  real  value,  and  not  that  fixed  in  the  policy, 
controls:  Stewart  v.  Greenock  Mut.  Ins.  Co.,  6  Com.  B.  359. 
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§  3073.  Rule  in  this  Country  as  to  Valuation  in  Pol- 
Icy — Fifty  Per  Cent  Kulc  and  Repairs.'-3— In  this  country 
there  is  a  conflict  of  opinion  whether  the  valuation  in  the  pol- 
icy or  the  value  of  the  ship  as  repaired  is  the  test  when  assured 
claims  lor  a  technical  total  loss  under  the  fifty  per  cent  rule. 
As  we  have  already  seen,  it  is  declared  by  eminent  authority 
that  if  the  repaired  worth  of  the  ship  at  the  place  of  repairs 
is  not  double  the  cost  of  repairs,  it  is  a  constructive  total 
loss.129  In  a  federal  case  it  is  declared  that  the  valuation  of 
the  vessel  in  the  policy  is  not  the  test  of  a  constructive  total 
loss,  and  constitutes  no  ingredient  in  ascertaining  whether  the 
injury  is  more  than  half  the  vessel's  value.130  So  in  another 
case  it  is  held  that  neither  the  valuation  in  the  policy  nor  that 
at  the  home  ports  or  at  other  ports  in  general  govern  in  esti- 
mating whether  the  cost  of  repairs  exceeds  fifty  per  cent  of  the 
ship's  value.131  In  Xew  York,  in  a  much  cited  case,  it  is  de- 
cided that  although  a  ship  be  insured  under  a  valued  policy, 
yet  if  she  cannot  be  repaired  for  one-half  her  value,  it  is  such 
a  technical  total  loss  that  assured  may  abandon.132  Again, 
under  another  decision  in  the  same  state  it  seems  that  the  value 
to  be  taken  in  estimating  whether  the  vessel  can  be  repaired 
for  one-half  is  not  the  valuation  in  the  policy,  but  her  value  at 
the  place  where  the  accident  happened.133  But  in  a  superior 
court  decision  the  valuation  in  the  policy  was  used  as  the 
basis  in  determining  whether  the  repairs  would  exceed  fifty 
per  cent.134  And  under  a  recent  case  in  the  supreme  court  the 
value  stated  in  the  policy  is  declared  to  control  in  that  state 

im  pee  three  preceding  portions,  herein. 

«•  Bradlie  v.  Maryland  Ins.  Co..  12  Pet.  (U.  S.I  398,  per  Story,  J. 
Examine  Star  of  Hope.  9  Wall.  (U.  S.)  203,  per  Clifford.  J. 

130  Wallace  v.  Thames  etc.  Ins.  Co,.  22  Fed.  Rep.  GG,  per  Matthews, 

J. 

131  Bradlie  v.  Maryland  Ins.  Co..  12  Pet.  fTJ.  S.)  378;  Peele  v.  Mer- 
chants' Ins.  Co.,  3  Mason  (C.  C.\  27;  Williams  v.  Suffolk  Ins.  Co.,  3 
Sum.  fC.  C)  270. 

132  Center  v.  American  Ins.  Co.,  7  Cow.  <N.  Y.)  5G4;  4  Wend.  (N. 
Y.I  40. 

133  Fontaine  v.  Phoenix  Ins.  Co..  11  Johns.  (N.  Y.)  203.  See  Smith 
v.  Boll.  2  Caines  (N.  Y.),  153:  Dupuy  v.  United  Ins.  Co..  3  Johns. 
Cas.  (N.  V.t  182:  Penovstor  v.  Col.  Tns.  Co..  2  Caines  (N.  Y.1,  So. 

"*  Fiedler  v.  New  York  Ins.  Co.,  G  Dner  (N.  Y.i,  282. 
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upon  the  question  whether  the  ship  is  a  constructive  total 
loss.135  So  in  ^Massachusetts  we  find  the  ruling  that  the  sound 
value  of  the  vessel  is  prima  facie  that  fixed  in  the  policy  in 
determining  whether  the  repairs  will  exceed  half  her  value.136 
And  in  another  case  the  valuation  in  the  policy  was  the  basis 
of  estimation.137  So  again  it  is  there  held  that  the  said  val- 
uation governs  upon  the  question,  and  that  evidence  is  not 
admissible  that  the  vessel  would  have  been  worth  less  after 
repairs  than  before  the  injury.13®  And  these  cases  may  be  as- 
sumed to  express  the  rule  there  in  view  of  other  decisions  to 
the  same  effect.139 

§  3075.      Conclusion  —  Repaired  Value  and  not  Valua- 
tion   in  Policy    the   Test. — It  is    true  that    the    parties   fix 

by  agreement  the  value  in  the  policy,  and  the  first  argument 

""  Murray  v.  Great  Western  Ins.  Co.,  72  Hun  (N.  Y.).  282;  25  N. 
T.  Supp.  414;  55  N.  Y.  St.  Rep.  748.  See  American  Ins.  Co.  v.  O-don. 
20  Wend.  (N.  Y.)  287;  American  Ins.  Co.  v.  Genter,  4  Wend.  (N.  Y.) 
45,  per  Allen,  Sen.;  Dickey  v.  New  York  Ins.  Co.,  4  Cow.  (N.  Y.)  222. 

1,0  Winn  v.  Columbian  Ins.  Co.,  12  Pick.  (Mass.)  279. 

m  Reynolds  v.  Ocean  Ins.  Co.,  22  Tick.  (Mass.)  191. 

1W  Orrok  v.  Commonwealth  Ins.  Co.,  21  Pick.  (Mass.)  456;  32  Am. 
Dec.  277. 

189  Hall  v.  Ocean  Ins.  Co.,  21  Pick.  (Mass.)  472;  Deblois  v.  Ocean 
Ins.  Co.,  16  Pick.  (Mass.)  303.  See  Coolidge  v.  Gloucester  Ins.  Co., 
15  Mass.  341.  Opinions  of  Text-Writers  as  to  Valuation  or  Value  of 
Vessel  being  Test,— The  opinion  of  Mr.  Arnould,  with  which  there 
Is  no  dissent  on  the  part  of  Mr.  Maclachlan,  is  in  conformity  with 
that  above  set  forth  as  the  rule  in  England.  Mr.  Phillips  examines 
the  question,  and  concludes  that  "a  damage  over  fifty  per  cent  of 
the  value  of  the  vessel  when  repaired  is  a  constructive  total  loss  of 
the  vessel  in  case  of  the  policy  containing  no  express  provision  to 
the  contrary  and  not  of  one-half  the  value  in  the  policy":  2  Phillips 
on  Insurance,  3d  ed.,  273.  et  seq.,  sec.  1539.  Mr.  Parsons  believes 
the  decisions  irreconcilable  and  so  equally  balanced  as  to  preclude 
stating  a  rule,  although,  "on  the  reason  of  the  case,"  he  would  re- 
ject the  valuation  in  the  policy  as  a  test,  unless  it  be  so  expressly 
stipulated.  But  in  a  note  to  a  case  holding  that  under  an  exception 
of  loss  up  1"  a  specified  per  cent  the  valuation  should  be  the  basis  of 
estimation  of  the  percentage  the  premium  being  deducted  (Brooks 
v.  Oriental  Ins.  Co.,  7  Pick.  (Mass.)  259,  being  the  case  cited),  Mr. 
Parsons  says:  "it  would  seem  that  the  same  rule  should  apply  in 
estimating  the  fifty  per  cent":  2  Parsons  on  Insurance,  ed.  1868. 
134-36,  note  1.  Chancellor  Kent's  opinion  includes  the  ship's  value 
at  the  place  and  time  of  disaster  or  repairs,  and  excludes  the  policy 
valuation:  3  Kent's  Commentaries,  *331. 
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that  would  naturally  suggest  itself  would  be  that  they  should 
be  bound  by  that  valuation  for  the  purpose  of  determining  the 
■ship's  value  in  case  of  repairs  and  technical  total  loss  under 
the  fifty  per  cent  rule.  But  the  real  purpose  of  the  valua- 
tion is  by  an  agreement  beforehand  to  fix  the  quantum  of  com- 
pensation to  be  paid  assured  when  the  loss  has  happened,  and 
so  prevent  disputes.  This  is  the  conclusion  arrived  at  by  the 
English  judges  in  cases  where  this  point  has  been  distinctly 
raised  with  reference  to  valuation  and  its  application  in  re- 
lation to  the  cost  of  repairs.140  And  the  same  construction 
as  to  the  purpose  of  inserting  a  valuation  in  the  policy  runs 
through  all  the  cases  in  this  country.  The  principle  underly- 
ing the  English  decisions,  and  the  reasoning  of  the  judges 
therein  could  well  apply  with  equal  force  to  cases  here,  so  far 
as  the  question  under  consideration  is  concerned,  for  the  cost 
of  repairs  there  has  reference  to  the  vessel's  repaired  worth, 
while  here  the  same  comparative  relation  exists,  with  the 
exception  that  the  fifty  per  cent  rule  applies,  and  while  courts 
are  not  inclined  to  change  the  rule  stare  decisis,  and  are  there- 
fore disposed  to  follow  prior  decisions  in  their  own  state,  nev- 
ertheless we  are  inclined  to  the  belief  that  the  weight  of  au- 
thority and  reasoning  favors  the  rule  that  the  valuation  in  the 
policy  should  be  excluded,  so  far  as  the  determination  of  the 
question  under  consideration  is  concerned;  that  the  test  under 
the  fifty  per  centum  rule  is  the  actual  repaired  value  of  the 
vessel  or  her  repaired  worth  in  the  absence  of  a  stipulation 
otherwise. 

§  3076.  Fifty  Per  Cent  Rule — Expense  of  Raising" 
Vessel  and  Taking  to  Port  of  Repairs. — The  expense  of  float- 
ing the  vessel  and  getting  her  to  a  port  of  safety  and  repairs, 
including  her  care  and  keeping  between  the  time  of  floating 
and  reaching  a  port  of  repair  and  the  cost  of  repairing,  so  as  to 
put  her  in  as  good  a  condition  as  before  the  disaster,  are  to 
be  considered  in  settling  the  right  of  abandonment  under  a 
clause  providing  that  such  right  shall  only  exist  in  case  "the 

i4o  sPG  cnsof?  cited   under  poo.   3072,   herein,   especially  opinion   of 
Patterson,  J.,  therein  referred  to. 
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amount  which  the  insurer  would  be  liable  to  pay  under  an  ad- 
justment as  of  a  partial  Loss  shall  exceed  the  amount  in- 
sured."141 And  in  Massachusetts  the  expenses  of  raising  the. 
el  and  taking  her  into  port  for  repairs  is  to  be  included 
in  determining  whether  the  cost  of  repairs  exceeds  half  her 
value,  even  though  the  expense  of  saving  covers  both  ship 
and  cargo.142  So  in  another  case  in  the  federal  courts  it  is 
declared  that,  the  expenses  of  raising  the  vessel  and  cargo  and 
taking  her  into  a  port  of  repairs,  and  chargeable  in  contribu- 
tion upon  the  vessel  in  a  general  average  adjustment,  are  in- 
cluded in  the  cost  of  repairs.143  So  under  an  exemption  of 
liability  for  repairs  made  at  a  specified  place,  the  cost  of  tak- 
ing the  ship  to  a  port  where  full  repairs  can  be  made  must 
be  added  to  the  cost  of  repairs  at  said  port  of  repairs  in  esti- 
mating whether  the  ship  is  damaged  one-half  her  value.144 
In  another  federal  decision  the  rule  is  stated  that  the  expense 
chargeable  to  the  vessel  for  raising  and  taking  it  into  a  port 
of  repairs  should  be  added  to  make  half  value.145 

§  3077.  Stipulation  —  Liability  Exceeding  Half 
Amount  Insured  "Under  Adjustment  as  of  a  Partial  Loss" 
— One-third  New. — The  cost  of  repairs  is  to  be  adjusted,  for 

»«  Young  v.  Union  Ins.  Co..  24  Fed.  Rep.  279. 

14i  Sewall  v.  United  Ins.  Co.,  11  Pick.  (Mass.)  90.  See  Elliott  v. 
Alliance  Ins.  Co.,  14  Gray  (Mass.),  318,  and  cases  noted  below. 

ia  Wallace  v.  Thames  etc.  Ins.  Co.,  22  Fed.  Rep.  66,  per  Mat- 
thews, J. 

"*  Lincoln  v.  nope  Ins.  Co.,  8  Gray  (Mass.),  22. 

145  But  it  is  said  that  "a  general  average  loss  cannot  be  added  to 
the  net  cost  of  repairs  so  that,  in  case  the  aggregate  amounts  to 
more  than  one-half  the  value  of  the  vessel,  the  loss  may  be  converted 
from  a  partial  to  a  constructive  total  loss,  but  ....  the  rule  is 
strictly  confined  to  general  average  technically  defined  as  accruing 
by  a  voluntary  sacrifice  made  by  the  master  in  the  management  of 
the  vessel  in  the  prosecution  of  her  navigation,  and  ....  the  dis- 
tinction between  such  losses  and  those  consisting  In  the  expense  of 
raising  a  sunken  vessel  and  taking  her  to  the  nearest  port  for  re- 
pairs is  maintained  and  affirmed":  Northwestern  Transp.  Co.  v.  Con- 
tinental Tns.  Co.,  24  Fed.  Rep.  171,  per  Brown,  J.;  citing  Greely  v. 
Tremont  Ins.  Co.,  9  Cnsh.  (Mass.1)  415,  -HH;  Fllicote  v.  Allance  Ins. 
Co..  14  Gray  (Mass.).  318;  Paddock  v.  Commercial  Ins.  Co.,  104  Mass. 
521,  536;  Kemp  v.  Halliday,  1  Q.  B.  519. 
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the  purpose  of  determining  whether  the  expense  of  restoration 
exceeds  half  the  vessel's  value,  the  same  as  if  the  loss  were 
partial;  that  is,  by  deducting  one-third  new  for  old  where  the 
policy  provides  that  no  abandonment  shall  be  made  for  the 
amount  of  damage  merely,  "unless  the  amount  which  the  in- 
surers would  be  liable  to  pay  under  an  adjustment  as  of  a  par- 
tial loss  shall  exceed  half  the  amount  insured."  140  And  un- 
der such  a  clause  items  of  general  average  are  to  be  ex- 
cluded under  the  Massachusetts  decisions.147  If  the  policy  not 
only  so  stipulates,  but  also  provides  that  in  "all  adjustments 
whether  for  partial  loss  or  general  average  one-third  new  for 
old  from  the  cost  of  labor  and  materials  shall  be  deducted," 
such  clause  is  binding,  and  necessitates,  in  order  to  justify  a 
recovery  for  total  loss,  a  showing  that  insurer's  proportion 
would  amount  to  the  specified  sum  upon  an  apportionment  of 
the  net  loss,  one-third  new  for  old  from  the  estimated  repairs 
being  deducted.148 

§  3078.  Repairs — Particular  Average  Adjustment — 
One-third  New. — The  rule  one-third  new  for  old  in  cases 
of  partial  loss  or  particular  average  in  marine  insurance  is 
established  by  general  usage  founded  on  public  convenience. 
The  result  is  to  prevent  such  controversies  as  would  neces- 
sarily arise  by  actual  inspection  and  estimate  in  each  particu- 
lar case  in  ascertaining  comparative  values.  It  is  assumed 
that  the  substitution  of  new  materials  for  old  in  case  of  wood- 
en vessels  makes  the  ship  better  than  before  the  necessity  for 
repairs  arose,  and  therefore  one-third  the  expense  and  labor 
and  material  is  laid  upon  assured  as  his  burden  to  equalize 
the  benefits,  the  remaining  two-thirds  of  such  expense. being 
borne  by  the  assurers.149    There  is  an  implied  agreement  un- 

140  Northwestern  Transp.  Co.  v.  Continental  Ins.  Co.,  24  Fed.  Rep. 
171:  Sewall  v.  United  States  Ins.  Co.,  11  Pick.  (Mass.)  90:  Hall  v. 
Ocean  Ins.  Co.,  21  Tick.  (Mass.)  472:  Young  v.  Union  Ins.  Co..  24  Fed. 
Rep.  279;  Reynolds  v.  Oeean  Ins.  Co.,  22  Pick.  (Mass.)  191;  Deblois 
v.  Oeean  Ins.  Co.,  16  Pick.  (Mass.)  303. 

147  Hall  v.  Ocean  Ins.  Co.,  16  Pick.  (Mass.)  472,  and  cases  cited  in 
preceding  note. 

143  Bullard  v.  Roger  Williams  Ins.  Co.,  1  Caines  (N.  Y.),  148. 

143  Feele  v.  Merchants'  Ins.  Co..  3  Mason  (C.  C),  27:  Fenwick  v. 
Robinson,  3   Car.  &  P.  321,  per  Lord    Tenterden;    DaCosta  v.  New- 
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der  a  policy  of  insurance  that,  in  case  of  damage  to  the  ship 
by  a  peril  within  the  policy  and  repairs  to  replace  that  dam- 
age or  restore  the  ship  to  her  condition  before  the  disaster,  the 
Loss  shall  be  estimated  at  two-thirds  the  cost  of  repairs  fairly 
executed,  or  one-third  new  for  old,  as  it  is  commonly  ex- 
pressed. The  effect  of  this  rule  is  to  qualify  the  principle 
that  insurance  is  a  contract  of  indemnity,  for  it  can  seldom, 
if  ever,  happen  but  that  one  party,  generally  the  underwriter, 
is  benefited,  for  by  repairs  the  shipowner  is  seldom  benefited 
to  the  extent  of  one-third,  although  it  may  happen  in  some 
cases  that  he  would  be.150 

§    3079.      One-third     New — Interior    and     Steamboat 

Navigation — Iron  Ships. — The  usage  noted  under  the  last  sec- 
tion also  applies  to  river  and  interior  navigation.  So 
it  is  held  in  Ohio  that  the  law  of  insurance,  as  it  has  been 
long  and  well  settled,  will  be  adhered  to  in  that  state  as 
well  in  regard  to  steamboat  as  to  other  navigation,  and  that 
the  court  will  administer  it  as  an  entire  system,  and  that 
where  a  steamboat  ha3  been  repaired  from  damage  arising 
from  one  of  the  perils  insured  against,  the  rule  which  ob- 
tains in  the  law  of  marine  insurance  of  deducting  "one-third 
new  for  old"  is  applicable.151  But  "in  the  case  of  iron  ships," 
says  Mr.  Maelachlan,  "this  rule  of  deduction  is  wholly  inap- 
plicable and  never  resorted  to."  152  Under  the  York-Antwerp 
rules  deductions  of  one-third  in  certain  other  instances  are  to 
be  made  in  the  ca?e  of  iron  or  steel  ships  and  in  the  case  of 
wooden  or  composite  ships.  Iron  and  steel  ships  are  class- 
ified according  to  the  age  of  the  ship.11 


I  .',3 


§  3080.  One-third  Now — Labor  and  Materials  In- 
cluded— Steamboat  Towage,  and  IJke  Incidental  Ex- 
penses Excluded. — In  applying  the  above  Btated  rule  one-third 

ham,  2  Term  Rep.  407.  "The  rule  Is  of  universal  application,  Intro- 
duced to  put  an  end  to  the  controversy":  Wallace  v.  Ohio  Ins.  Co., 
4  Oliio,  234,  per  tlio  court. 

,5°  Altchteoa  v.  T.ohrc.  4  App.  Ons.  701.  per  Lord  Blackburn, 

,B1  Wallace  v.  Ohio  Tup.  Co.,  4  Ohio.  234;  Perry  v.  Ohio  Ins.  Co.,  5 
Ohio.  HOC.    Sec  Fireman's  Tns.  Co.  v.  Fltzhugh,  4  R  Mnn.  (Ky.)  160. 

Ul  2  Amould  on  M:irino  Tnsurnnco.  Maelachlan's  ed.  1SS7.  940. 

"»  See   sees.  3417-33,  herein,  for  these  rules. 
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expenses  for  labor  as  well  as  for  materials  for  repairs  is  to  be 
deducted.154  But  the  customary  deduction  of  one-third  new 
for  old  is  applicable  only  to  the  labor  and  materials  employed 
in  the  repairs,  and  to  the  new  articles  purchased  in  lieu  of 
those  which  are  lost  or  destroyed,  and  it  does  not  apply  to 
other  incidental  expenses  having  no  connection  with  the  re- 
pairs or  new  articles  furnished,  and  from  which  the  assured 
can  possibly  derive  no  enhanced  value  or  benefit  beyond  his 
loss,  such  as  steamboat    towage,  boat  hire,  etc.165 

§  3081.  One-third  New — Code  Provisions. — Under  the 
California  code,  "in  the  case  of  a  partial  loss  of  the  ship  or 
its  equipments,  the  old  materials  are  to  be  applied  toward 
payment  of  the  new,  and  whether  the  ship  is  new  or  old  a 
marine  insurer  is  liable  for  only  two-thirds  of  the  remaining 
cost  of  the  repairs,  except  that  he  must  pay  for  anchors  and 
cannon  in  full,  and  for  sheathing  metal  in  a  depreciation  of 
only  two  and  one-half  per  cent  for  each  month  that  it  has  been 
fastened  to  the  ship."  158 

§  3082.  One- third  New — Anchors,  Remetalingr,  Dock- 
age,Calking,  Ironwork,  etc. — Anchors  are  declared  in  a  Mas- 
sachusetts case  to  be  the  only  exception  to  the  rule  one-third 
new  for  old.157  But  stipulations  in  the  policy  or  local  cus- 
toms may  affect  the  inclusion  or  exclusion  of  certain  charges 
as  to  anchors,  remetaling,  dockage,  calking,  ironwork,  etc.158 

1M  Hall  v.  Ocean  Ins.  Co..  21  Pick.  (Mass.)  472. 

155  Potter  v.  Ocean  Ins.  Co.,  3  Sum.  (C.  C.)  27;  Hopkins  on  Average, 
147. 

we  peering's  Annot.  Civ.  Code  Cal..  sec.  2746. 

157  Brooks  v.  Oriental  Ins.  Co.,  7  Pick.  (Mass.)  269.  per  Putnam.  .T. 
A  deduction  was  made  in  this  case  for  a  new  iron  strap  for  a  dead- 
eye.  See,  also.  Benneeke's  Principles  of  Indemnities,  ed.  1824,  478; 
Sewall  v.  United  States  Ins.  Co..  11  Pick.  (Mass.)  96.  per  Shaw,  C. 
J.;  York-Antwerp  rules,   noted  in  sees.  3417-33,  herein. 

18S  Under  a  San  Francisco  form  of  policy,  it  is  stipulated  "that  one- 
third  shall  be  deducted  from  the  cost  of  all  repairs  of  injuries  or 
losses  on  the  vessel  by  the  perils  insured  against,  except  on  anchors, 
copper,  and  calking  under  the  copper,  as  a  commutation  of  the 
average  difference  between  new  and  old.  the  remains  of  all  articles 
replaced  being  considered  as  salvage  and  their  proceeds  deducted 
from  the  gross  loss,  and  it  is  especially  agreed  that  instead  of  de- 
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It  is  held  in  an  Ohio  case  that  if  it  is  necessary  to  dock  the 
vessel  to  make  repairs,  the  expense  of  dockage  and  docking 
must  be  deemed  a  part  of  the  cost  of  repairs  under  a  clause 
limiting  the  liability  of  insurers  to  a  specified  per  cent  of  the 
ship's  value.15'"'  In  a  .Massachusetts  case,  where  the  copper 
bottom  was  taken  off  and  a  "brimstone  bottom"  put  on,  it  was 
laid  that  insurers  were  not  liable  for  newly  coppering  the  ves- 
sel, even  though  by  a  peril  within  the  policy  that  originally 
on  the  vessel  at  the  commencement  of  the  risk  was  destroyed. 
The  stipulation  in  this  case  was  that  "insurers  shall  not  be 
liable  for  any  loss  or  expense  in  replacing  the  copper  now  on 
the  bottom  of  said  vessel,  or  any  part  thereof,  should  the  same 
be  removed  for  any  cause  whatsoever,  but  shall  be  liable  for 
the  loss  or  expense  after  she  shall  have  been  new  coppered," 
and  it  was  further  held  that  the  provision  should  be  construed 
against  the  insurers,  and  it  was  not  susceptible  of  a  construc- 
tion into  an  agreement  throwing  the  expense  of  recoppering 

ducting  one-third  for  new  on  the  expense  of  remetaling,  including 
dockage  and  calking,  there  shall  be  deducted  two  and  one-half  per 
cent  of  the  cost  of  remetaling,  dockage,  and  calking,  after  deduct- 
ing the  value  of  the  old  metal  and  nails  for  each  and  every 
month  the  metal  shall  have  been  on  the  vessel  at  the  time  when 
It  is  taken  off,  and  if  it  shall  have  been  on  forty  months  or  more, 
the  cost  shall  be  wholly  borne  by  the  insured.  In  case  the  vessel 
shall  be  on  a  single  bottom,  the  same  rule  shall  apply  to  docking, 
calking,  and  painting  of  bottom."  "When  less  than  twenty  sheets 
are  used,  the  patching  and  calkin-  under  the  same  shall  bo  placed 

in  the  vessel  column  one-third  off The  expenses  attending 

the  calkin-  above  the  metal  shall  be  adjusted  less  one-third  for 
new":  Rules  for  adjustment  of  losses  appended  to  same  San  Fran- 
cisco form  of  policy.  Similar  clauses  exist  in  other  forms  of  pol- 
icies in  relation  to  copper  or  other  sheathing.  It  will  be  apparent 
that  the  deduction  of  two  and  a  half  per  cent  for  forty  months 
operates  to  release  insurer. 

159  Snapp  v.  Merchants'  etc.  Ins.  Co.,  S  Ohio,  St.  458.  Dockage, 
wharfage,  and  oilier  Incidental  charges,  such  as  the  expense  of  mov- 
ing the  vessel  from  her  place  of  mooring  to  that  of  repairs,  are  said 
to  be  Included  under  a  custom  at  Boston:  2  Phillips  on  Insurance, 
3d  ed.,  194,  sec.  1434;  citing  "Statement  of  Mr.  Tyler,  a  witness  In 
Orrok  v.  Commonwealth  Ins.  Co..  21  rick.  (Mass.)  45(5.  459."  See, 
also.  Dixon  on  Marine  Insurance.  MO.  But  see  sec.  P.OSO.  herein. 
"No  wharfage  shall  be  allowed  except  when  indispensably  neces- 
sary to  the  repairing  of  the  vessel":  TIulos  for  adjustment  of  losses 
appended  to  same  San  Francisco  form  as  above  noted. 
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on  insured.  The  expense  of  the  bottom  put  on  was  included 
in  the  computation  as  for  a  total  loss.100  The  text-writers  no- 
tice a  rule  approved  of  by  Mr.  Stevens  and  Mr.  Benccke, 
prevailing  in  certain  assurance  associations,  deducting  one- 
fifth  on  copper  sheathing  for  every  year  after  the  first  till  the 
end  of  five  years.161  Chain  cables  and  ironwork  are  subject 
to  the  deduction.162  Mr.  Aruould  says  that  for  chain  cables 
the  deduction  is  fixed  at  one-sixth.  Painting  is  allowed  in  the 
average  in  England.163 

§  3083.  Recalkingr  and  Recoppering-  Exceeding  Ves- 
sel's Repaired  Value. — If  by  a  peril  insured  against  a  ship 
is  so  damaged  that  it  is  necessary  that  she  be  recalked  and  re- 
coppered,  and  that  expense  with  incidental  charges  will  exceed 
the  vessel's  repaired  value,  the  facts  will  justify  an  abandon- 
ment.164 

§  3084.      One-third  New— Five  Per  Cent  Stipulation. 

In  ascertaining  whether  the  loss  amounts  to  five  per  centum 
stipulated  in  the  policy  it  is  held  that  a  deduction  must  be 
made  of  one-third  of  the  cost  of  repairs  as  an  allowance  for  the 
difference  of  value  between  the  new  and  old  materials.165  In 
another  case  of  an  exception  of  liability  for  partial  loss  or  par- 
ticular average  "unless  it  amounts  to  five  per  cent."  It  was 
held  that  all  repairs,  including  repairs  to  the  shaft,  were  sub- 

,M  Price  v.  Equitable  Safety  Ins.  Co.,  12  Gray  (Mass.),  527. 

161  2  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850,  9S7,  *9S4;  2 
Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1S87,  943;  2  Phillips 
on  Insurance,  3d  ed.,  192,  sec.  1431;  2  Parsons  on  Marine  Insurance, 
«d.  1SGS,  384;  Stevens  on  Average,  172,  n.;  Benecke's  Principles  of  In- 
demnities, 458. 

162  2  Phillips  on  Insurance,  3d  ed.,  193,  sec.  1431.  See  York- 
Antwerp  Rules,  sees.  3417-33,  herein. 

108  2  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850,  9S7.  *984; 
2  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  18S7,  943.  944; 
citing  Stevens  on  Average,  5th  ed.,  173.  See,  also,  York-Antwerp 
Rules;  sees.  3417-33,  herein. 

1M  So  held  in  Thwing  v.  Washington  Ins.  Co.,  10  Gray  (Mass.), 
443. 

165  So  held  in  Sanderson  v.  Columbian  Ins.  Co.,  2  Cranch  (C.  C), 
21S. 
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ject  to  the  customary  deduction  one-third  new,  but  that  there 
should  Ll-  added  to  the  net  sum  the  charge  of  towage  from  the 
place  of  disaster  to  that  of  repairs,  and  this  without  any  de- 
duction.100 

§  3085.      One-third  New— New  Ship— Rule  Here. — In 

this  country  the  rule  to  deduct  from  the  cost  of  repairs  one- 
third  for  the  difference  between  new  and  old  materials  applies 
even  when  the  ship  is  new,  and  without   regard  to   the   fact 
her  the  ship  was  on  her  first  voyage  or  not.107 

§  3086.  Same  Subject—  English  Rule. — The  exception 
in  favor  of  new  ships  or  a  ship  on  her  first  voyage  exists  in 
England,  although  it  is  unsettled  as  to  what  constitutes  the 
first  voyage.108 

§  3087.  One-third  New — Ship  Worth  more  Repaired 
than  before  Disaster. — In  England,  if  the  assured  repairs 
the  vessel  before  abandonment  and  she  is  worth  more  repaired 
than  before  the  disaster,  nevertheless  the  case  is  within  the 
rule  one-third  new  for  old,  and  two-thirds  the  expense  of  re- 
pairing the  sea  damage  are  to  be  charged  to  the  ship,  but  addi- 
tions not  in  any  way  the  consequence  of  sea  perils  are  to  be 
charged.100 

§  3088.  One-third  New — Proceeds  of  Old  Materials 
— Rule  here. — In  adjusting  a  partial  loss  where  an  insured 
vessel  has  been  repaired  the  insurer  is  liable  only  for  the  bal- 
ance of  the  expense  thereof,  after  deducting  from  the  gross 

im  porrv  v.  Ohio  Ins.  Co.,  5  Ohio,  305. 

•"  Nichols  v.  Marine  F.  &  M.  Ins.  Co..  11  Mass.  258;  Dunham  v. 
Commercial  Ins.  Co..  11  Johns.  (N.  Y.)  315;  Sewall  v.  United  States 
Ins.  Co..  11  Tick.  (Mass.)  90;  Orrok  v.  Commonwealth  Ins.  Co.,  21 
Pick.  (Maes.)  456,  4G8. 

188  As  to  English  rule,  see  2  Arnould  on  Marine  Insurance,  Perkins' 
ed.  1850,  983,  *980;  2  Arnould  on  Marine  Insurance,  Maclachlau's 
ed.  1887,  941,  ft  sen.;  citing  Stevens  on  Average,  172;  Feuwick  v. 
Robinson,  •"■  Car.  &  P.  323;  Pirle  v.  Steele,  8  Car.  &  P.  200;  2  Moody 
&  K.  49;  Thompson  v.  Hunter,  cited  in  2  Moody  &  R.  51. 

•«  So  held  in  Aitchlson  v.  Lohre,  4  App.  Cas.  7G1,  per  Lord  Black- 
burn; 2  Q.  B.  D.  501;  3  Q.  B.  D.  558. 
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cost  or  expense  of  repairs  the  proceeds  or  value  of  old  ma- 
terials not  used  and  one-third  new  for  old  from  the  residue. 
The  old  materials  in  such  case  are  held  to  belong  to  assured.170 

§  3089.  Same  Subject — English  Rule. — Mr.  Arnould  ap- 
proves of  the  rule  here,  saying  this  "seems  to  be  the  correct 
rule."  Mr.  Maclachlan,  however,  says  that  in  England  "the 
practice  is  to  deduct  the  value  of  the  old  materials  from  the 
net  expense  of  repairs,  after  having  deducted  the  customary 
one-third."  m 

§  3090.  One-third  New — Temporary  and  Permanent 
Repairs. — If  full  repairs  cannot  be  made  at  the  port  of  ne- 
cessity, or  the  circumstances  are  such,  in  view  of  the  master's 
discretion,  as  to  justify  making  temporary  repairs  there  and 
proceeding  to  another  port  and  completing  repairs,  it  is  prop- 
er to  add  to  the  expense  at  the  port  of  distress  the  additional 
repairs  at  the  place  where  permanent  repairs  are  made,  and  in 
computing  the  amount  of  loss  the  temporary  repairs  necessary 
to  enable  a  ship  which  could  not  be  fully  repaired  at  the  port 
of  distress  to  proceed  on  her  voyage,  as  well  as  the  complete  re- 
pairs made  at  a  subsequent  port,  are  subject  to  the  deduction 
of  one-third  new  for  old.172  In  so  far,  however,  as  temporary 
repairs  at  an  intermediate  port  are  general  average,173  they 
ought  not  on  principle  to  be  subject  to  the  deduction  of  one- 

m  Eager  v.  Atlas  Ins.  Co.,  14  Pick.  (Mass.)  141;  25  Am.  Dec.  3G3; 
American  Ins.  Co.  v.  Center,  4  Wend.  (N.  Y.)  45;  Brooks  v.  Oriental 
Ins.  Co.,  7  Pick.  (Mass.)  259;  Byrnes  v.  National  Ins.  Co.,  1  Cow. 
(N.  Y.)  265;  Dickey  v.  New  York  Ins.  Co.,  4  Cow.  (N.  Y.)  222,  254; 
3  Wend.  CS.  Y.)  658.    See  Giles  v.  Eaprle  Ins.  Co.,  2  Met.  (Mass.)  140; 

2  Phillips  on  Insurance,  3d  ed.,  196-200,  sec.  1434;  6  Am.  Jur.  45; 

3  Kent's  Commentaries,  5th  ed.,  339. 

171  2  Arnould  on  Marine  Insurance.  Perkins'  ed.  1S50.  9SS.  *9S5;  2 
Arnould  on  Marine  Insurance,  Maclachlan'a  ed.  1SS7.  944. 

171  Paddock  v.  Commercial  Ins.  Co..  104  Mass.  521;  American  Ins. 
Co.  v.  Center,  4  Wend.  (N.  Y.)  45;  Brooks  v.  Oriental  Ins.  Co.,  7 
Pick.  (Mass.)  259.  See  Young  v.  Turing,  2  Man.  &  G.  593;  2  Scott 
N.  R.  752;  Hopkins  on  Average,  4th  ed.,  149. 

17'  See  sec.  3097,  herein. 
Joyce,  Vol.  IV.  —192 
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third  new.174     If  repair;  arc  not  actually  made,  s  mere  esti- 
mation of  what  they  would  have  cost  is  not  included.173 

§  3091.  Decisions  that  One-third  must  he  deducted 
from  Cost — Repairs— Three-fourths  Value— Fifty  Per 
Cent  Hole. — It  has  been  a  matter  of  considerable  discussion 
whether  in  adjusting  a  loss  one-third  new  for  old  must  be  de- 
ducted or  not  from  the  cost  of  repairs.  It  is  held  in  a  Massa- 
chusetts case  that  the  cost  of  repairing,  less  one-third  new  for 
old,  must  exceed  half  the  ship's  value  to  justify  an  abandon- 
ment and  recovery  as  for  a  total  loss,  and  this  even  though  the 
policy  stipulates  against  any  liability  of  insurer,  except  the 
amount  of  damage  under  an  adjustment  as  for  a  partial  loss 
exceeds  half  the  amount  insured.170  So  it  is  decided  in  an- 
other case  in  that  state  that  if  a  vessel  insured  under  a  valued 
policy  is  injured  by  the  perils  insured  against,  the  loss  is  not 
total  unless  the  expense  of  repairs  exceeds  fifty  per  cent  of  the 
valuation  in  the  policy  after  the  deduction  of  one-third  new 
for  old.177  The  court  said  in  this  case,  however:  "We  prefer 
a  construction  which  restrains  rather  than  that  which  enlarges 
the  right  to  make  a  technical  total  loss."  In  a  Missouri  deci- 
sion, where  the  policy  stipulated  "no  loss  or  average  shall  be 
paid  under  ten  per  cent  on  the  agreed  value  in  this  policy," 
it  was  held  that  in  adjusting  the  loss  upon  a  vessel  one-third 
would  be  deducted  from  the  cost  of  repairs  in  order  to  deter- 
mine the  amount.178  So  in  a  ISTew  York  case  it  is  declared  that 
it  is  a  well-settled  principle  of  American  law  that  if  a  vessel 
be  damaged  by  any  of  the  perils  insured  against,  so  that  the 
repairs  necessary  to  restore  her  to  her  former  state  and  render 
her  seaworthy  will  exceed  three-fourths  of  her  value  before 
the  disaster,  the  owner  may  abandon  as  for  a  total  loss,  and 
that  the  injury  is  usually  spoken  of  as  one  to  more  than  half 

»«  Hopkins  on  Average,  4th  ed.,  149. 

«•  Stewart  v   Steele   5  Scott  N.  R.  027.    Sop  sec.  3016,  herein. 

«•  Winn  v.  Columbian  Ins.  Co..  12  Pick.  (Mass.)  279;  Orrok  v.  Com- 
monwealth ins.  Co.,  21  Tick.  (Mass.)  456;  Heebner  v.  Eagle  Ins.  Co., 
10  Gray  (Mass.),  131. 

in  Deblols  v.  Ocean  Ins.  Co.,  16  Pick.  (Mass.)  303;  28  Am.  Dec. 
2ir>.  per  Putnam,  J. 

m  Kerr  v.  Quaker  City  Ins.  Co.,  ?>2  Mo.  158;  Wallace  v.  Ohio  Ins. 
Co.,  4  Ohio,  234. 
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her  value,  deducting  one-third  new  for  old.179  Again,  in  the 
same  state  it  is  also  decided  that  to  establish  the  damaged 
value  of  the  ship  one-third  new  for  old  must  be  deducted  from 
her  gross  repairs;  that  is,  to  entitle  assured  to  abandon  as  for 
a  total  loss  the  vessel  must  be  injured  to  the  amount  of  three- 
fourths  her  value.180  So  in  another  case  there  one-third  new 
for  old  was  deducted  in  determining  whether  repairs  exceeded 
half  the  ship's  value.181  And  in  another  decision  there  it  is 
decided  that  one-third  new  for  old  must  be  deducted  from  the 
whole  cost  of  repairs  in  estimating  whether  repairs  exceed  half 
the  ship's  value.182  And  where  the  owner  of  a  vessel  and 
cargo  insures  the  vessel,  and  she  is  injured  to  half  her  value, 
and  her  freight  and  cargo  are  liable  to  such  general  average 
contribution  as  reduces  the  loss  on  the  vessel  below  one-half, 
estimating  one-third  new  for  old,  the  owner  cannot  abandon 
for  a  technical  total  loss.183  So  in  an  Ohio  case  it  is  said  that 
although  a  vessel  remains  in  specie,  yet  the  owners  cannot  pre- 
vent the  application  of  the  rule  one-third  new  for  old  by 
showing  that  the  cost  of  repairs  would  exceed  the  repaired 
worth  of  the  vessel.184 

§  3092.  Same  Subject — Decisions  that  One-third 
need  not  be  Deducted. — In  a  federal  court  decision  it  is 
held  that  the  deduction,  as  in  cases  of  partial  loss,  of  one-third 
new  for  old  from  the  repairs  is  inapplicable  to  constructive  to- 
tal losses  by  an  injury  in  excess  of  half  the  ship's  value.185  So 
in  another  case,  an  eminent  authority  declares  that  in  es- 
timating whether  a  vessel  is  damaged  to  half  her  value  there 

179  Dickey  v.  American  Ins.  Co.,  S  Wend.  (N.  Y.)  658. 

180  Smith  v.  Bell,  2  Caines  Cas.  (N.  T.)  153,  per  Lansing,  C. 

181  Saurez  v.  Sun.  Mnt.  Ins.  Co.,  2  Sand.  (N.  Y.)  482. 

181  Fiedler  v.  New  York  Ins.  Co.,  6  Duer  (N.  Y.),  282;  Center  v. 
American  Ins.  Co.,  4  Wend.  (N.  Y.)  45.  See,  also,  Dunham  v.  Com- 
mercial Ins.  Co.,  11  Johns.  (N.  Y.)  315;  American  Ins.  Co.  v.  Ogden, 
20  Wend.  (N.  Y.)  287;  Dickey  v.  New  York  Ins.  Co.,  4  Cow.  (N.  Y.) 
222. 

1SS  Penzant  v.  National  Ins.  Co.,  15  Wend.  (N.  Y.)  453. 

184  Globe  Ins.  Co.  v.  Sherlock,  25  Ohio  St.  50;  reversing  1  Cine. 
(Ohio),  193. 

185  Wallace  v.  Thames  etc.  Ins.  Co.,  22  Fed.  Rep.  66,  per  Mat- 
thews, J. 
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is  no  deduction  of  one-third  new  for  old  as  in  cases  of  partial 
loss.186  And  the  supreme  court  has  decided  that  in  determin- 
ing whether  the  expense  of  repairs  exceeds  half  the  vessel'.- 

value  one-third  new  for  old  should  not  be  taken  into  ac- 
count, 1ST  and  the  same  ruling  obtains  in  a  Louisiana  caseiss 
and  in  a  ^Massachusetts  decision.189  And  a  Xew  York  ruling 
is  that,  in  determining  whether  a  vessel  is  damaged  to  over 
one-half  the  value,  new  for  old  is  not  to  be  deducted  from 
the  gross  repairs,100  and  a  like  ruling  obtains  under  a  Pennsyl- 
vania case.191 

§  3094.  Same  Subject— Conclusion.— Although  there 
is  a  want  of  harmony  in  the  decisions,  nevertheless  it  will  be 
soon  that  at  the  present  time  the  text-writers1 91a  substantially 
agree  as  to  the  governing  rule,  and  this  being  in  accord  with 
the  opinion  of  so  eminent  an  authority  as  Mr.  Justice  Story, 

,s«  Peele  v.  Merchants'  Ins.  Co.,  3  Mason  (C.  C),  27,  per  Story,  J.; 
Robinson  v.  Commonwealth  Ins.  Co.,  3  Sum.  (C.  C.)  225,  per 
Story,  J. 

187  Rradlie  v.  Maryland  Ins.  Co.,  12  Pet.  (U.  S.)  378. 

"•  Phillips  v.  St.  Louis  Perpetual  Ins.  Co.,  11  La.  Ann.  450. 

189  Sewall  v.  United  Ins.  Co.,  11  Pick.  (Mass.)  90. 

180  Dupuy  v.  United  Ins.  Co.,  3  Johns.  Cas.  (N.  Y.)  182. 

101  American  Ins.  Co.  v.  Francia,  9  Pa.  390;  9  Barr.  (Pa.)  390. 
Opinions  of  Text- Writers  on  the  Above  Subject. — Mr.  Arnould  says  of 
the  rule  that  the  deduction  of  one-third  new  for  old  is  not  to  be  made 
In  estimating  the  cost  of  repairs:  "On  principle,  it  appears  correct 
and  in  fact  to  follow  as  a  consequence  from  the  test  of  constructive 
total  loss  as  laid  down  in  our  own  jurisprudence,  viz.,  that  the  point 
to  be  considered  Is  whether  a  prudent  owner  if  uninsured  would 
sell  rather  than  repair  from  a  calculation  that  the  cost  of  repairs 
would  exceed  the  repaired  value.  This  clearly  implies  that  all  con- 
siderations as  to  the  cost  of  repairs  are  to  be  disregarded  which 
have  reference  to  the  sum  they  would  cost  an  owner  if  Insured": 
2  Arnould  on  Marine  Insurance,  Phillips'  ed.  1850,  1108,  *1102;  2 
Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1SS7,  1048.  Mr. 
Phillips  is  of  opinion  that,  "on  the  whole,  the  more  simple  and 
probable  construction  seems  to  be  that  the  rule  for  a  deduction 
of  a  third  Is  not  applicable  to  the  case  of  a  constructive  total  loss 
of  the  vessel":  2  Phillips  on  Insurance.  3d  ed..  27S.  2S2,  sec.  int.'1,. 
Mr.  Parsons  says:  "The  later  and  stronger  authority,  and  we  think 
the  better  reason,  would  require  that  this  one-third  should  not  be 
deducted":  2  Parsons  on  Marine  Insurance,  ed.  1868,  129.  Chan- 
cellor  Kent  Is  also  of  like  opinion:  3  Kent's  Commentaries,  330. 
"ia  See  last  note. 
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coupled  with,  the  reasoning  and  principle  underlying  such  a 
rule,  as  well  also  as  upon  the  fact  of  other  supporting  decis- 
ions of  weight,  affords  a  just  and  fair  ground  for  the  assertion 
that  the  rule  that  one-third  should  not  be  deducted  in  cases  of 
the  kind  under  consideration  is  sustained  by  the  weight  of  au- 
thority. The  rule,  however,  would  be  subject  to  such  qualifica- 
tions as  may  arise  in  case  of  stipulations  otherwise  in  the 
policy. 

§  3095.  One-tbird  New — Marine  Interest — Bottomry 
or  Respondentia  Money  for  Repairs — Repairs  Defrayed 
by  Sale  of  Goods. — It  is  held  in  a  Massachusetts  case  that 
if  it  is  necessary  to  raise  money  at  marine  interest  for  the  pur- 
pose of  repairing  a  vessel  insured,  the  rule  of  deducting  one- 
third  new  for  old  is  to  be  applied  to  such  interest  in  determin- 
ing the  amount  for  which  the  insurers  are  liable;192  although 
it  is  declared  that  it  is  the  master's  duty  to  exhaust  all  other 
means  of  raising  the  money  before  he  can  legally  subject  insur- 
ers to  the  payment  of  extraordinary  marine  interest.193  And  if 
the  shipowner  is  present  or  near  enough  to  be  consulted,  the 
sacrifice  of  marine  interest  on  hypothecation  to  raise  money  for 
repairs  does  not  concern  the  underwriter,  except  so  far  as  af- 
fected by  contribution  in  general  average.194  Where  the 
master  sold  a  part  and  borrowed  money  on  respondentia  on  the 
residue  of  the  cargo  at  the  port  of  necessity  to  make  the  re- 
pairs, the  insurers  were  charged  with  the  amount  expended 
for  repairs  with  interest,  deducting  one-third  new  for  old,  and 
also  the  difference  between  the  amount  the  cargo  sold  brought 
and  what  it  would  have  brought  at  the  port  of  delivery,  to- 
gether with  the  marine  interest  on  the  respondentia  bond  and 
the  ship's  proportion  of  the  general  average.195    So  in  another 

m  Orrok  v.  Commonwealth  Ins.  Co.,  21  Pick.  (Mass.)  456;  32  Am. 
Dec.   271. 

188  Reade  v.  Commercial  Ins.  Co.,  3  Johns.  (N.  Y.)  352.  See  Ruck- 
man  v.  Merchants'  Louisville  Ins.  Co.,  5  Duer  (N.  Y.),  342;  The  Ship 
Fortitude.  3  Sum.  (C.  C.)  228,  per  Story,  ,T. 

104  2  Phillips  on  Insurance,  3d  ed.,  304,  306,  sees.  1567,  1576. 

195  Dickey  v.  New  York  Ins.  Co.,  4  Cow.  (N.  Y.)  222;  Depau  v. 
Ocean  Ins.  Co.,  5  Cow.  (N.  Y.)  63;  Jumee  v.  Marine  Ins.  Co.,  7  Johns. 
<N.  Y.)  412. 
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case  it  is  held  that  one-third  new  for  old  should  be  deducted 
notwithstanding  the  vessel  was  repaired  on  bottomry  money 
and  sold  to  satisfy  the  same.198  The  supposition  in  case  of  one- 
third  new  for  old  is,  that  the  vessel  comes  to  the  owner's  use 
as  a  ship  of  greater  value,  and  if  the  underwriters  in  cases  of 
the  character  of  the  last  do  no  act  to  prevent  possession  by 
the  assured,  but  the  latter  is  deprived  by  his  own  voluntary 
act  of  such  benefit  as  he  might  otherwise  have  derived,  the 
underwriters  are  not  responsible,  but  if  the  assured's  non-pos- 
session arises  from  the  assurer's  fault,  then  they  should  bear 
the  burden.107  But,  subject  to  such  qualification  as  may  exist 
under  circumstances  such  as  those  indicated  by  the  last  state- 
ment, and  subject  also  to  such  qualification  as  may  arise  in 
case  the  assured  is  in  fault  in  not  providing  means  for  raising 
funds,  the  general  rule  now  seems  to  be  that  the  deduction 
of  one-third  "is  not  to  be  made  from  the  extraordinary  ex- 
pense unavoidably  incurred  for  raising  funds  to  make  re- 
pairs."103 

109  Humphrey  v.  Union  Ins.  Co.,  3  Mason  (TJ.  S.),  429.  See,  also, 
Paddock  v.  Commercial  Ins.  Co.,  104  Mass.  521. 

187  Humphreys  v.  Union  Ins.  Co.,  3  Mason  (C.  C),  429,  per  Story, 
J.;  Bradlie  v.  Maryland  Ins.  Co.,  12  Pet.  (U.  S.)  405;  Da  Costa  v. 
Newham.  2  Term  Rep.  407;  2  Marshall  on  Insurance,  ed. 
1810,  598;  2  Arnould  on  Marine  Insurance,  Perkins'  ed. 
1850,  9S6.  987;  2  Arnould  on  Marine  Insurance.  Maclach- 
l.in's  ed.  1887.  943;  2  Phillips  on  Insurance,  3d  ed.,  193,  194.  301.  see. 
15G0;  2  Parsons  on  Marine  Insurance,  ed.  1868,  140,  where  he  doubts 
the  liability  of  insurers  for  a  total  loss,  saying:  "For  even  if  the  in- 
surers were  bound  to  discharge  this  bond,  they  would  be  answerable 
only  for  the  necessary  or  direct  and  Immediate  consequences  of  not 
doing  so":  Citing  Bradlie  v.  Maryland  Ins.  Co.,  12  Pet.  (U.  S.) 
378,  405,  per  Story,  J.;  and  in  another  place  the  same  writer  says: 
"If  the  vessel  arrives  safely,  and  the  owners  choose  not  to  pay  the 
bond,  the  vessel  goes  to  the  obligees.  The  repairs  are  of  no  benefit 
whatever  to  the  insured,  but  this  is  no  reason  why  the  insurers 
should  not  have  the  benefit  of  this  deduction  of  one-third  new  for 
old;  becatise,  not  being  under  any  obligation  to  pay  the  bond,  they 
are  not  liable  for  the  consequenees  of  its  nonpayment."  See.  also, 
Bee.  3059,  herein,  "Liability  of  insurers  where  funds  raised  for  re- 
pairs on  bottomry." 

,"i  2  Phillips  on  Tnsuraneo,  3d  ed.,  195.  sec.  14"?..  Perhaps  the  word 
"unavoidably"  in  the  rule  would  exclude  the  last  qualification  in  the 
text.  Mr.  Parsons  says:  "It  may  be  that  extraordinary  expenses 
occur  in   raising  funds  for  repairs  or  otherwise  or  in   making  re- 
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§  309G. — Addition  of  Salvage  Charges  Due  Salvors — 
Estimation  of  Repairs — Half  Value. — Salvage  for  which  the 

vessel  is  liable  to  salvors  should  be  included  and  added  to  the 
expense  of  repairs  proper  in  determining  whether  the  vessel 
could  be  repaired  at  half  her  value  where  she  is  stranded,109 
and  there  should  be  charged  to  the  shipowner  his  portion  of 
the  salvage  expenses,  and  included  with  the  cost  of  repairs, 
to  make  the  half  value  under  the  clause  concerning  liability 
as  for  a  partial  loss.200 

§  3097.  When  Expenses  of  Temporary  Repairs  Enter 
into  General  and  when  into  Particular  Average. — This 
question  has  been  considerably  discussed,  with  a  result  that  a 
different  conclusion  has  been  arrived  at  in  this  country  than  in 
England,  so  far  at  least  as  the  principal  point  is  involved. 
The  rule  here  seems  to  be  this,  that  if  a  vessel  is  injured  by 
some  extraordinary  peril  of  the  sea  common  to  all  the  prop- 
erty, and  temporary  repairs  are  necessarily  made  at  an  inter- 
mediate port  of  distress,  complete  repairs  there  not  being 
deemed  advisable,  or  there  being  an  inability  to  make  them, 
or  the  making  thereof  being  deemed  prejudicial  to  all  interests 
concerned,  the  charges  are  general  average  where  the  ship- 
owner's expense  in  prosecuting  the  voyage  and  in  making  sub- 
sequent repairs  is  not  lessened,  and  such  repairs  do  not  pecu- 
liarly benefit  said  owner  or  are  afterward  of  no  benefit  to  the 
ship.  It  will  be  seen,  however,  that  this  rule  comprehends 
such  repairs  only  as  are  strictly  necessary  to  enable  the  ship 
to  complete  her  voyage  and  carry  the  cargo  to  its  destination, 
and  which  do  not  permanently  benefit  the  vessel,  and  the 

pairs  by  the  mere  fault  of  the  owner.  We  know  not  on  what  ground 
this  expense  can  be  charged  to  the  insurers,  but  such  expenses  as 
are  necessarily  incurred  by  or  naturally  belong  to  the  work  of  re- 
pair as  marine  interest  ....  are  added  to  the  cost  of  repair  from 
which  the  deduction  is  made":  2  Parsons  on  Marine  Insurance,  ed. 
18G8.  39-1. 

199  Bradlie  v.  Maryland  Ins.  Co.,  12  Pet.  (U.  S.)  37S.  See  Sewall 
v.  United  States  Ins.  Co.,  11  Pick.  (Mass.)  90. 

200  Young  v.  Union  Ins.  Co.,  24  Fed.  Rep.  279;  Orrok  v.  Common- 
wealth Ins.  Co.,  21  Pick.  (Mass.)  456.  See  Hall  v.  Ocean  Ins.  Co., 
21  Pick.  (Mass.)  472. 
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question  involves  that  of  the  obligation  to  keep  her  seaworthy 
for  that  purpose  so  far  as  may  be  practicable.  In  cases  of  par- 
ticular damage,  the  repairs  of  which  are  a  benefit  to  the  ship, 
or  in  case  of  repairs  not  strictly  necessary  to  the  prosecution 
of  the  voyage,  they  are  placed  to  the  account  of  particular 
average.201  And  so  far  as  there  may  be  an  excessive  cost  for 
repairs  necessitated  at  the  port  of  distress  for  the  benefit  of 
the  cargo,  such  surplus  expense  would  be  general  average.202 
But  expenses  incident  to  repairs  incurred  in  the  expectation 
of  continuing  the  voyage  are  not  chargeable  to  general  aver- 
age when  the  voyage  is- subsequently  abandoned.203    The  rule 

«"  Brooks  v.  Oriental  Ins.  Co.,  7  Tick.  (Mass.)  250;  relying  on 
Plummer  v.  Wildman,  3  Maule  &  S.  4S2.  And  see  Id.,  per  Lord 
Mll.'nborough  and  Bayley,  J.  See  Padleford  v.  Boardman,  4  Mass. 
548;  Saltus  v.  Commonwealth  Ins.  Co.,  10  Johns.  (N.  Y.)  487:  Sparks 
v.  Kettredge,  9  L.  R.  318,  per  Sprague,  J.;  Wilson  v.  Bank  of  Vic- 
toria, Q.  B.  2  Eng.  L.  R.  203.  Examine  Hassan  v.  St.  Louis  P.  Ins. 
Co.,  7  La.  Ann.  11. 

102  See  3  Kent's  Commentaries,  5th  ed.,  23G. 

**  The  Joseph  Farwell,  31  Fed.  Rep.  814.  See  Williams  v.  Suffolk 
Ins.  Co.,  3  Sum.  (C.  C.)  510.  Emerigon  says:  "A  vessel  injured  by 
tempest,  rendered  incapable  of  continuing  her  navigation  without 
running  the  risk  of  being  lost,  puts  into  the  first  port  to  be  repaired. 
....  The  expenses  and  cost  of  the  repairs,  the  price  of  the  masts, 
sails,  and  other  rigging  it  has  been  necessary  to  purchase  are  not 
admitted  (into  general  average);  still,  if  there  has  been  an  excessive 
value  in  all  these  objects,  either  from  a  scarcity  of  workmen  or  from 
dearness  of  rigging,  timber,  and  other  material,  this  surplus  of  price 
would  enter  into  general  average.  It  is  true  the  law  above  cited  is 
contrary  to  our  jurisprudence.  But  if  the  vessel  injured  by  tempest 
■were  not  repaired  in  the  port  of  repose  she  would  remain  Innaviga- 
ble, this  would  bring  the  most  serious  prejudice  to  the  cargo,  it  is 
then  a  question  of  expense  incurred  for  the  common  good  and 
safety":  Emerigon  on  Insurance,  Meredith's  ed.  ISr.O.  c.  xii,  sec.  41, 
p.  482.  He  also  says  (Id.  p.  481):  "If  a  ship  that  finds  herself 
through  vis  major  out  of  a  state  to  continue  her  navigation  takes 
refuge  In  a  port  where  she  is  repaired,  do  the  expenses  of  repairs 
and  Btay  enter  Into  general  average?  The  Roman  law  decides  that 
they  would  not.  A  vessel  was  on  her  way  to  Ostia.  During  her 
route  she  was  excessively  strained  by  tempest:  Navis  adversa  tem- 
pestate  depressa.  The  lightning  burnt  her  rigging,  her  mast,  and 
yards:  Ictu  tluminis  deustis  armament  is.  e1  arbore,  et  antenna.  In 
this  sad  state  sin-  put  Into  Eippone:  Hipponem  delata  est.  There 
she  was  repaired  and  new  rigging  hastily  provided:  Lbique  tumultu- 
ariis  armamentis  ad  praesens  comparatis.    She  set  sail  again  and 
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stated  by  us  is  substantially  in  accord  with  the  opinions  of 
Chancellor  Kent,  Mr.  Phillips,  and  Mr.  Parsons.204  But  Mr. 
Arnould  criticises  the  rule  here  and  the  English  case  upon 
which  it  is  evidently  based  as  opposed  to  principle,  and  says: 
"In  theory,  it  is  not  easy  to  perceive  on  what  ground  the  nec- 
essity of  the  repairs  should  entitle  them  to  be  paid,  for  in  gen- 
eral average  and  in  practice  it  would  obviously  be  very  diffi- 
cult to  discover  any  kind  of  repairs  which  would  not  be  of 
some  benefit  to  the  ship,"  and  adds  that  on  principle  the  true 
rule  seems  to  be  "that  the  expense  of  repairs  rendered  neces- 
sary by  particular  average  losses  sustained  by  the  ship  can 
never  give  a  claim  to  a  general  average  contribution,  but  that 
such  claim  can  only  be  sustained  when  the  damage  to  be  re- 
paired was  in  itself  a  general  average  loss."  205    It  is  said  in  a 

arrived  at  Ostia,  where  the  cargo  which  was  uninjured  was  dis- 
charged: Ostiani  navigavit  et  onus  integrum  pertulit.  The  ques- 
tion was.  whether  the  shippers  were  to  contribute  to  the  damage 
suffered  by  the  vessel  and  to  the  repairs  made  on  her:  Quaesitum  est 
anii,  uboruni,  onud  mit,  nautae,  pro  damno,  conferre  debeant?  The 
jnriconsult  answered,  No:  Eespondi  non  debere.  For,  said  he,  the 
expense  incurred  at  Hippone  had  more  for  its  object  to  repair  the 
vessel  and  to  place  her  in  a  state  to  continue  her  voyage  than  to 
preserve  the  merchandise:  Hunc  enim  sumptum,  instruendae  magis 
navis,  quam  conservandaium  mercium  gratia  factum  esse." 

204  3  Kent's  Commentaries,  5th  ed.,  235,  et  seq.;  2  Phillips  on  Insur- 
ance, 3d  ed.,  83  et  seq.,  sec.  1300;  2  Parsons  on  Marine  Insurance,  ed. 
1S68,  253,  395,  264,  277-79.  See  Abbott  on  Shipping,  6th  ed.,  494, 
et  seq.,  and  notes. 

205  2  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850,  908-12,  960, 
*906,  *910,  *957;  2  Arnould  on  Marine  Insurance,  Maclachlan's  ed. 
1SS7,  877-80.  In  the  1850  edition,  Powers  v.  Whitmore,  4  Maule  & 
S.  141,  and  Benecke's  Principles  of  Indemnities,  196,  198,  are  relied 
on  in  support  of  the  rule  stated  by  Mr.  Arnould.  Mr.  Maclachlan 
omits  in  form  Mr.  Arnould's  rule,  although  he  states  its  substance. 
As  to  the  English  case  of  Plummer  v.  Wildman,  3  Maule  &  S.  4S2, 
Mr.  Arnould  says:  It  "must  either  be  considered  to  be  overruled, 
or  at  all  events  not  to  be  an  authority  for  the  rule  thus  deduced 
from  it;  the  facts  of  the  case  do  not  authorize  such  an  inference." 
The  language  of  Lord  Ellenborough  in  that  case  was:  "It  is  not  so 
much  a  question  whether  the  first  cause  of  the  damage  was  owing 
to  this  or  that  accident,  to  the  violence  of  the  elements,  or  to  the 
collision  of  another  ship,  as  whether  the  effect  produced  was  such 
as  to  incapacitate  the  ship  without  endangering  the  whole  concern 
from   further  prosecuting  her  voyage  unless  she   returned  to   port 
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case  in  the  United  States  supreme  court  that  "repairs  neces- 
sary to  remove  the  inability  of  the  ship  to  proceed  on  her  voy- 
age are  now  regarded  everywhere  as  the  proper  subject  of 
i  ral  average  expenses,  for  repairs  beyond  what  is  reason- 
ably necessary  for  that  purpose  are  not  so  regarded."  200  It  is 
evident  that  there  may  be  such  a  sacrifice,  as  in  case  of  a  ncc- 
ity  to  cut  away  masts  and  rigging,  that  the  loss  will  be  a 
general  average  loss.207     So  that  the  expense  of  repairing  a 

and  removed  the  Impediment.  As  far  as  removing  the  incapacity  is 
concerned,  all  are  equally  benefited  by  It,  and  therefore  it  seems 
reasonable  that  all  should  contribute  toward  the  expenses  of  it, 
but  if  any  benefit  ultra  the  mere  removal  of  this  incapacity  should 
have  accrued  to  the  ship  by  the  repairs  done,  inasmuch  as  that 
rule  inures  to  the  peculiar  benefit  of  the  shipowner  only,  It  will 
not  come  under  the  head  of  general  average":  Id.  4S6.  In  the  same 
case  Bayley,  J.,  says:  "I  doubt  whether  the  repair  of  any  particu- 
lar damage  could  be  placed  to  the  account  of  general  average,  in- 
asmuch as  it  is  a  benefit  done  to  the  ship If,  however,  the 

repairs  were  merely  such  .as  were  necessary  to  enable  the  ship  to 
prosecute  her  voyage  home,  and  were  afterward  of  no  benefit  to 
the  ship,  such  repairs  I  think  would  properly  come  under  a  general 
average.  Therefore,  deducting  the  benefit  if  there  be  any  which  re- 
sults to  the  ship  from  this  repair,  the  act  may  be  placed  to  the  ac- 
count of  general  average":  Id.  4S2.  Mr.  Arnould  also  says:  "From 
,  these  expressions  of  Lord  Ellenborough  it  was  not  unfairly  inferred 
that  the  rule  established  by  Plummer  v.  Wildman  was  this,  that 
the  expense  of  repairs  done  to  a  ship  in  a  port  of  distress,  in  as  far 
as  they  are  no  more  than  just  sufficient  to  enable  the  ship  to  keep 
the  sea  till  she  completes  her  voyage,  and  are  of  no  permanent 
benefit  to  the  ship  ultra  that  purpose,  give  a  claim  to  general  aver- 
age contribution  quite  irrespective  of  the  nature  of  the  loss  which 
induced  the  necessity  of  repairing."  Mr.  Maelachlan,  however,  in 
a  summary  manner  disposes  of  the  decision,  and  Inferentially  of  the 
authorities  in  this  country  based  thereon,  by  the  statement  "that 
except  for  the  authority  conceded  to  it  in  the  United  States  the 
case  would  be  wholly  unworthy  of  being  referred  to":  2  Arnould 
on  Marine  Insurance,  Maclaehlan's  ed..  880. 

The  Star  of  Hope.  0  Wall.  (F.  S.)  203,  per  Clifford,  J. 
207  Totter  v.  Providence-Washington  Ins.  Co.,  4  Mason  (C.  0.),  298; 
Walker  v.  United  States  Ins.  Co.,  11  Serg.  &  II.  (Va.)  61.  It  is  de- 
clared in  the  supreme  court  case  above  noted  that  "common  jus- 
tice  dictates  that  where  two  or  more  parties  are  engaged  in  the 
same  sea  risk,  and  one  of  them  in  a  matter  of  imminent  peril  makes 
a  sacrifice  to  avoid  the  impending  danger,  or  incurs  extraordinary 
expenses  to  promote  the  general  safety,  the  loss  or  expense  so  in- 
curred shall  be  assessed  upon  all  in  proportion  to  the  share  of  each 
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general  average  loss  would  come  into  general  average.208  In 
considering  this  question  here  the  distinction  which  runs 
through  the  authorities  between  the  expenses  or  repairs  as 
such  and  the  expenses  consequent  upon  entering  and  quitting 
a  port  to  refit  during  her  necessary  detention  there  should  not 
be  overlooked. 

§  3008.  Repairs  —  General  Average  —  Jettison  and 
Fifty  Per  Cent  Rule. — That  there  may  be  a  sacrifice  by  jet- 
tison of  parts  of  the  ship  which  will  come  into  general  average 
is  admitted;  as  in  the  case  of  cutting  away  masts,  etc.209  Al- 
though, says  Emerigon,  the  carrying  away  of  a  mast  by  the 
force  of  the  wind  without  the  help  of  man  is  particular  aver- 
age, yet  "if  the  wind  having  broken  the  mast  the  fracture  is 
obliged  to  be  finished,  and  the  mast  thrown  into  the  sea  with 
sails  and  rigging,  it  is  then  a  general  average  for  the  value  of 
the  mast  and  accessories  in  the  state  the  whole  was  worth  be- 
in  the  adventure,  ....  but,  in  order  to  constitute  a  basis  for  such 
claim,  it  must  appear  that  the  expenses  or  sacrifices  were  occasioned 
by  an  apparently  imminent  peril,  that  they  were  voluntarily  made 
with  a  view  to  the  general  safety,  and  that  they  accomplished  or 
aided  at  least  in  the  accomplishment  of  that  purpose."  This  was  a 
case  of  voluntary  stranding  and  expenses  including  cost  of  repairs 
incurred,  which  were  held  to  be  general  average,  reversing  the 
court  below  where  it  was  decided  that  they  were  particular  aver- 
age: The  Star  of  Hope,  9  Wall.  (U.  S.)  203,  per  Clifford,  J.  See 
Williams  v.  Suffolk  Ins.  Co.,  3  Sum.  (C.  C.)  510;  Nelson  v.  Belmont,  5 
Duer  (N.  Y.),  325. 

203  The  distinction  made  by  Mr.  Arnould  is,  however,  important. 
He  says,  in  regard  to  expenses  of  repairs,  that  they  are  a  conse- 
quence, "not  of  putting  into  port  to  refit,  but  of  the  foregoing  loss," 
and  that  the  question  whether  expenses  of  repairs  should  come  into 
general  average  would  depend  upon  the  nature  of  the  loss  which 
necessitated  the  expense,  and  that  "the  cost  of  repairing  damage  ac- 
cidentally caused  to  the  ship  by  perils  of  the  sea  can  never  on  prin- 
ciple give  a  claim  to  contribution,  for  to  pay  the  cost  of  such  re- 
pair is  a  duty  imposed  on  the  captain  by  the  very  contract  of  af- 
freightment,  whereby  he  has  pledged  himself  to  maintain  the  ship 
in  a  fit  state  for  transporting  the  cargo  to  its  place  of  destination, 
and  of  this  duty  the  shipper  of  the  goods  has  a  right  to  demnnd 
the  fulfillment  without  contributing  to  the  expense":  2  Arnould  on 
Marine  Insurance,  Perkins'  ed.  1850,  90S.  909,  *90G;  2  Arnould  on 
Marine  Insurance.  Mnclachlan's  ed.  1SS7,  879. 

209  See  c.  lxx,  herein. 
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fore  being  broken."  210  And  under  the  fifty  per  cent  rule  in 
this  country  it  is  properly  a  question  whether,  in  computing 
the  cost  of  repairs  and  the  ship's  damage,  general  average 
charges  of  such  a  character  should  be  considered.  If  the  pol- 
icy stipulates  that  the  amount  upon  which  the  right  to  aban- 
don rests  must  exceed  half  the  amount  insured  as  if  adjusted 
as  a  partial  loss,  or  contains  some  like  provision,  general  aver- 
age charges  must  not  be  added  to  a  partial  loss  to  aggregate  a 
constructive  total  loss,  for  the  intent  is  evidently  in  such  case 
to  exclude  general  average  charges.211  The  abandonee,  how- 
ever, in  case  where  no  contribution  has  been  made,  is  entitled 
to  the  claim,  and  the  case  then  stands,  with  respect  to  assurcd's 
right  to  insist  upon  a  constructive  total  loss,  upon  a  like  foot- 
ing as  other  cases  under  the  fifty  per  cent  rule.  But  if  there 
has  been  a  contribution,  a  deduction  should  be  made,  and  the 
loss  continuing  constructively  total,  the  right  to  abandon  still 
exists,  and  the  owner  of  the  ship  being  also  the  owner  of  other 
interests  subject  to  contribution,  the  same  rule  obtains  that  a 
deduction  be  made  in  estimating  the  loss.212  If  the  expense  of 
repairs  be  less  than  half  the  ship's  value  upon  deduction  of 
the  same  by  general  average  contribution  due  to  the  ship, 
where  the  owner  of  the  vessel  is  owner  of  freight  and  cargo, 
there  is  no  technical  total  loss.213 

§  rjOJK).  Cargro  —  Transshipping-,  etc. — Aggregation  of 
Losses,  etc. — Under  an  English  decision  the  cost  consequent 

*10  Emerigon  on  Insurance.  Meredith's  ed.  1850,  e.  xii.  sop.  41.  p. 
4s;o.  Soo  Birkley  v.  Presgrove,  1  East.  220:  Greely  v.  Tremont  Ins. 
Co.,  9  Cush.  (Mass.)  415.    But  poo  soc.  3422.  herein. 

111  Greely  v.  Tremont  Ins.  Co..  9  Cush.  (Mass.)  415;  Hall  v.  (Venn 
Ins.  Co.,  21  Pick.  (Mass.)  472:  Reynolds  v.  Ocean  Ins.  Co.,  22  Pick. 
(Mass.)  191;  Ellicote  v.  Alliance  Ins.  Co..  14  Gray  (Mass.),  318;  Orrok 
v.  Commonwealth  Ins.  Co.,  21  rick.  (Mass.)  191.  See  Northwestern 
Transp.  Co.  v.  Continental  Ins.  Co.,  24  Fed.  Rep.  171,  per  Brown, 
J.     Pee  see.  3108.  lien 'in. 

»ii  renznnt  v.  National  Ins.  Co..  15  Wend.  (N.  T.)  453;  Columbian 
Ins.  Co.  v.  Ashby,  13  Pet.  (U.  S.)  343.  and  oases  under  last  note;  2 
Phillips  on  Insurance.  3d  ed..  2^2.  see  1545,  citing  above  eases; 
Kemp  v.  Halliday,  L.  R.  1  Q.  B.  T.20;  118  Encr.  Com.  L.  (6  Best  &  8.) 
723;  2  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850,  112.  *1105; 
2  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1887,  1051. 

1,3  Tenzant  v.  National  Ins.  Co.,  15  Wend.  (N.  Y.)  453. 
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upon  a  peril  insured  against,  the  original  bottom  being  dis- 
abled, of  unshipping,  drying,  warehousing,  and  transshipping 
into  another  vessel,  and  the  cost  of  the  difference  of  transit, 
if  at  a  higher  rate  of  freight  than  originally  stipulated,  and 
the  salvage  allowed  in  proportion  to  the  value  of  the  cargo 
saved  should  be  added,  and  if  the  aggregate  exceeds  the 
value  of  the  cargo  delivered  at  the  destination,  there  will  be 
a  total  loss,  otherwise  a  partial  one  only.214 

§  3100.  Expenses  for  Insuring  Cargo  from  "Wreck  to 
Destination — Fifty  Per  Cent  Rule. — Expenses  for  insuring 
the  cargo  from  the  place  of  wreck  to  its  destination  are  not  to 
be  considered  in  determining  whether  the  cost  of  transship- 
ment will  amount  to  fifty  per  cent.215 

§  3101.  Loss  of  Goods  by  Jettison— Fifty  Per  Cent 
Rule — Contribution. — Goods  lost  by  jettison  may  be  con- 
sidered in  making  up  the  fifty  per  cent  on  cargo,216  and  in  case 
of  the  liability  of  the  ship,  by  reason  of  a  jettison,  to  contri- 
bution to  either  or  both  cargo  and  freight  at  an  intermediate 
port,  and  not  due  at  the  ultimate  port  of  that  voyage,  it  should 
be  estimated  in  the  computation  of  damage  over  fifty  per 
cent.217 

§  3102.  Allowance  for  Custody  of  Vessel  During-  Re- 
pairs.— In  the  estimation  of  a  constructive  total  loss  a 
fair  allowance  should  be  made  for  the  custody  of  the  vessel 
during  repairs,  there  being  a  clause  in  the  policy  providing 
for  the  estimation  of  a  constructive  total  loss  upon  the  basis  of 
an  adjustment  as  of  a  partial  loss.218 

§  3103.  Depreciation  in  Value  when  Added  to  Ex- 
pense of  Repairs. — The  depreciation  in  value  sbould  be  added 
to  expense  of  repairs  when  it  arises  to  an  originally  seaworthy 

n*  Roselto  v.  Gurney,  20  L.  J.  Com.  P.  257;  15  Jnr.  1177:  11  Com. 
B.  176,  1S2.  190.  As  to  nonliability  of  underwriter  on  ship  for  ex- 
penses on  account  of  goods,  see  Bradford  v.  Levy,  1  Ryan  &  M. 
331. 

m  Bryant  v.  Commonwealth  Ins.  Co.,  13  Pick.  (Mass.)  543. 

*"  Forbes  v.  Manufacturers'  Ins.  Co..  1  Gray  (Mass.),  371. 

*"  2  Phillips  on  Insurance.  3d  ed..  288,  sec.  1550. 

"»  So  held  in  Hall  v.  Ocean  Ins.  Co.,  21  Pick.  (Mass.)  472. 
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ship  by  reason  of  the  fact  that  she  is  so  strained  that  her 
shape  is  altered  and  perfect  repairs  cannot  be  made,  and  re- 
building would  be  necessary  to  restore  her.219  It  is  also 
'a red  that  the  right  to  recover  is  not  limited  to  the  amount 
actually  expended  for  repairs  after  deducting  one-third 
new.210* 

§  3104.    Repairs — Averages — Age,  Unsoundness,  Decay 
of    Vessel — One-third    New  —  Fifty  Per  Cent  Rule. — If 

the  ship  was  originally  seaworthy,  and  by  reason  of  a  peril  with- 
in  the  policy  repairs  or  renewal  of  parts  become  necessary,  this 
is  particular  average,  and  this  is  true  notwithstanding  age  or 
use  may  have  caused  deterioration  of  the  parts  so  repaired  or 
renewed.220  So  where  in  the  course  of  a  voyage  a  ship  from  or- 
dinary decay  requires  to  be  repaired  at  an  intermediate  port, 
the  expenses  of  such  repairs  are  not  the  subject  of  general  av- 
erage.221 So  it  is  held  in  California  that  the  owner  of  a  ves- 
sel is  not  entitled  to  contribution  in  general  average  for  dam- 
age sustained  or  expense  incurred  by  reason  of  the  perils  of 
the  sea  if  the  vessel  was  unseaworthy  when  she  left  port,  al- 
though from  a  latent  defect.222  And  in  adjusting  averages 
the  rule  of  deducting  one-third  new  for  old  applies,  without 
exception  or  regard  to  the  age  or  condition  of  the  vessel  at  the 
time  of  the  damage.223  So  if  the  injury  which  the  vessel  has 
sustained  be  such  that  the  unsound  and  decayed  parts  of  the 
vessel  cannot  be  used  as  before  the  accident  without  repairs 
equal  half  the  value,  the  insured  may  abandon;224  for  "if  she 

*"  So  held  In  Hagar  v.  New  England  Mut.  M.  Ins.  Co.,  59  Me.  460. 
See  Giles  v.  Eagle  Ins.  Co.,  2  Met.  (Mass.)  140.  But  examine  Sage 
v.  Middletown  Ins.  Co.,  1  Conn.  239,  per  Baldwin.  J.;  Peele  v.  Suf- 
folk Ins.  Co.,  7  Tick.  (Mass.)  2.14;  Sewall  v.  United  States  Ins.  Co., 
11  Pick.  (Mass.)  92. 

'"a     So  held  New  England  Mut.  M.  Ins.  Co.,  59  Me.  460. 

220  Depan  v.  Ocean  Ins.  Co..  5  Cow.  (N.  Y.)  63. 

221  Boss  v.  The  Active.  2  Wash.  (C.  C.)  226;  Plummer  v.  Wildman, 
3  Manle  &  S.  482,  per  Lord  Ellenborough. 

sa  Wilson  v.  Cross,  33  Cal.  60. 

128  Nickels  v.  Marine  Fire  Ins.  Co..  11  Mass.  253.  See  Dunham  v. 
Commercial  Ins.  Co.,  11  Johns.  (N.  Y.)  315:  6  Am.  Dec.  374. 

224  Hyde  v.  Louisiana  State  Ins.  Co.,  2  Mart.,  N.  S.,  (La.)  410;  14 
Am.  Bop.  196,  per  Porter,  J.;  Peele  v.  Merchants'  Ins.  Co.,  3  Mason 
(C.  C),  27,  per  Story,  J. 


3071  SALE — TRANSSHIPMENT — MARINE.   §§  3105,  310G 

be  injured,  the  repairs  being  rendered  necessary,  by  a  peril  in- 
sured against,  they  ought  to  be  made  without  any  other  exam- 
ination as  to  her  antecedent  state,  except  as  to  determine  the 
fact  of  her  being  seaworthy.  I  adopt,  as  a  general  rule,  that 
if  the  old  injuries  are  not  such  as  to  render  the  vessel  unnavi- 
gable,  no  deduction  is  to  be  made  on  that  account  from  the 
cost  of  repairs."225  And  it  is  held  in  a  New  York  case  that  if 
injuries  to  a  vessel  prior  to  her  sailing  on  the  voyage  insured 
are  not  such  as  to  render  her  unseaworthy,  no  deduction  is  on 
their  account  to  be  made  from  the  cost  of  repairs  in  determin- 
ing whether  they  exceed  one-half  her  value.226  So  in  an  Eng- 
lish case  it  is  held  that  the  jury  need  not  exclude  from  their 
estimate  all  such  repairs  as  are  rendered  necessary  by  the  de- 
cayed part  of  the  ship.227 

§  3105.  Where  Repairing-  Injury  will  Place  Vessel 
though  Unsound  in  Same  Condition. — If  repairing  the  injury 
which  has  arisen  from  one  of  the  perils  insured  against  will 
place  the  vessel  in  the  same  condition  she  was  before,  no  mat- 
ter how  unsound  all  the  parts  may  be,  the  assured  cannot 
abandon.228 

§  3106.  Expense  of  Survey  to  Ascertain  Extent  of  Re- 
pairs.— A  survey  necessitated  in  a  foreign  port  to  ascer- 
tain the  extent  of  repairs,  where  the  damages  result  from  a 
peril  insured  against,  may,  when  properly  made,  subject  the 
underwriters  to  the  expenses  thereof.229  But  as  a  rule  ex- 
penses incurred  to  ascertain  the  extent  and  cause  of  the  loss 
are  not  to  be  included  in  determining  the  question  of  con- 
structive total  loss.230 

225  Pepeyster  v.  Col.  Ins.  Co.,  2  Calnes  (N.  Y.),  85,  per  Livings- 
ton, J. 

220  Depeyster  v.  Columbian  Ins.  Co.,  2  Caines  (N.  Y.),  85;  Pepau  v. 
Ocean  Tns.  Co..  5  Cow.  (N.  Y.)  H3.  138. 

227  Philips  r.  M.irine.  4  Com.  B.  343:  Ifi  L.  ,T.  Com.  P..  N.  S..  194. 

228  So  held  in  Hyde  v.  Louisiana  State  Ins.  Co.,  2  Mart..  N.  S.  (La.), 
410;  14  Am.  Pee.  19G. 

220  Potter  v.  Ocean  Ins.  Co..  3  Sum.  (C.  C.)  42;  The  Joseph  Farwell, 
31  Fed.  Rep.  844. 

230  Hall  v.  Ocean  Ins.  Co.,  21  Pick.  (Mass.)  472;  Fiedler  v.  New 
York  Ins.  Co.,  6  Pner  (N.  Y.)  Supr.  Ct),  472.  See  Brooks  v.  Oriental 
Ins.  Co.,  7  Pick.  (Mass.)  259. 
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§  :$  1  <>7.  Expenses  Consequent  upon  Peril  Necessarily 
Incurred  Preparatory  to  Repairs-  Averages — Construc- 
tive Total  Loss. — H  by  reason  of  a  peril  insured  against 
the  ship  is  so  placed  that  before  she  can  be  repaired  certain  ex- 
penses are  necessarily  incurred  to  place  her  in  a  situation  pre- 
paratory to  repairs,  such  cost  ought  to  be  included  in  the  esti- 
mation.-31 And  so  it  is  held  that  the  expense  of  saving  is  to 
be  added  to  that  of  repairing  in  estimating  a  partial  loss.232 
So  the  expense  of  raising  and  towing  a  sunken  vessel  to  a  port 
of  repair,  no  matter  by  whom  paid,  should  be  considered  part 
of  the  loss,  and  it  is  immaterial  that  a  part  of  this  cost  has  been 
contributed  upon  an  adjustment  in  the  nature  of  general 
average  by  the  cargo.233  It  is  held  in  a  Kentucky  case  that 
the  expenses  of  raising  a  vessel,  placing  her  in  a  condition  to 
repair,  and  repairing  her,  fall  under  the  denomination  of  par- 
ticular average;  as  where  expenses  were  incurred  in  raising, 
removing,  and  repairing  a  steamboat  which  had  sunk  with 
only  a  few  thousand  pounds  of  wool  on  board,  this  was  de- 
clared a  particular  average  los3.234 

§  3108.  Expense  of  Raising  Submerged  Vessel — Aver- 
ngoa — Contribution  by  Cargo. — Where  the  ship  is  submerged 
and  the  common  danger  threatens  both  ship  and  cargo,  and 
the  cost  of  raising  is  an  extraordinary  expense,  there  should 
be  deducted  therefrom  the  amount  to  be  contributed  by  the 
cargo  in  determining  whether  the  ship  is  a  technical  total 
loss.235 

§  3100.     Commissions  and  Disbursements — Repairs. — It 

is  held  that  the  insurers  are  in  no  case  liable  for  any  com- 

M1  Mount  v.  Harrison,  4  Bin?.  388;  Bradlie  v.  Maryland  Ins.  Co., 
12  Pet.  (U.  S.)  400;  Doyle  v.  Dallas.  1  Moody  &  R.  48.  See  Bhine- 
lander  v.  Insurance  Co.,  4  Cranch  (U.  S.),  29;  Marshall  v.  Delaware 
Tns.  Co.,  4  Cranch  (TJ.  S.),  202;  Orient  Ins.  Co.,  v.  Adams.  123  IT.  S. 
67,  per  Harlan,  J.;  Bewail  v.  United  States  Ins.  Co.,  11  Tick.  (Mass.) 

Mi. 

a*  Bewail  v.  United  States  Ins.  Co.,  11  Pick.  (Mass.)  90. 

"»  Wallace  v.  Thames  etc.  Ins.  Co.,  22  Fed.  Rep.  OG. 

**  Insurance  Co.  v.  Fitztragh,  4  P..  Mon.  (Ky.)  160.  Sop  next  soHion. 

•»  So  held  in  Kemp  v.  Ilalliday,  G  Best  &  S.  723;  35  L.  J.  Q.  B. 
15G;  1  L.  E.  Q.  B.  520. 
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mission  or  disbursement  made  by  the  owner  for  repairs  on  a 
vessel,236  and  that  commissions  paid  a  merchant  for  advanc- 
ing repairs  in  a  home  port  are  not  chargeable  to  the  insurer; 
the  place  where  the  policy  is  executed  is  prima  facie  the  home 
port.237 

§  3110.     Premium  and  Fifty  Per  Cent  Rule— Repairs. 

If  a  policy  of  insurance  provides  that  insured  shall  not  have 
a  right  to  abandon  unless  the  loss  exceeds  half  the  amount  in- 
sured, and  the  valuation  in  the  policy  includes  the  premium, 
the  loss  must  exceed  one-half  the  whole  valuation,  including 
the  premium,  to  authorize  an  abandonment.238  If,  however, 
the  valuation  in  the  policy  and  not  the  value  of  the  vessel  be 
held  the  test  of  the  determination  of  a  constructive  total  loss, 
it  would  be  a  pertinent  question — Exactly  what  difference  can 
it  make  as  to  how  that  valuation  was  arrived  at?  239 

§  3111.  Increased  Expense  of  Repairs  Abroad  over 
what  they  mig-ht  have  Cost  at  Home. — The  increased  expense 
abroad  over  and  above  what  repairs  would  have  cost  at  the  home 
port  should  be  paid  for  by  the  assurers,  when  consequent  upon 
a  peril  insured  against  and  thereby  necessitated  in  a  port  of 
distress,  and  the  rate  should  be  that  of  the  port  of  distress 
and  not  of  the  home  port,  where  repairs  might  have  cost  less.240 

M0  Sage  v.  Middletown  Ins.  Co.,  1  Conn.  471.  See  Dodge  v.  Union 
Ins.  Co.,  17  Mass.  471. 

m  So  held  in  Webb  v.  Protection  Ins.  Co.,  6  Ohio,  456. 

28»  Orrok  v.  Commonwealth  Ins.  Co.,  21  Pick.  (Mass.)  456;  32  Am. 
Dec.  271;  Hall  v.  Ocean  Ins.  Co.,  21  Pick.  (Mass.)  472.  Examine 
Mayo  v.  Marine  F.  &  M.  Ins.  Co.,  12  Mass.  259. 

238  But  see  Brooks  v.  Oriental  Ins.  Co.,  7  Pick.  (Mass.)  259.  Mr. 
Phillips  says  that  if  the  premium  is  included  it  should  be  included 
in  ascertaining  whether  the  amount  of  repairs  exceeds  one-half,  and 
that  it  "can  make  no  difference  in  the  result  whether  the  premium 
Is  included  or  excluded  in  making  the  adjustment":  2  Phillips  on  In- 
surance,  2d  ed.,  290,  291,  sec.  1552.  Mr.  Parsons  thinks  the  premium 
should  not  be  included,  except  it  be  also  included  "in  estimating  tho 
amount  of  the  value  insured":  2  Parsons  on  Marine  Insurance,  ed. 
1S6S,  135,  136. 

"'  2  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850,  9S9,  *9S.~;  2 
Arnould  on  Marine  Insurance,  Maclachlan's  ed.  18S7,  945;  citing 
Joyce,  Vol.  VI.— 193 
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§  :51  li*.     Vessel  Disabled  at  Sea  and  Expenses  Conse- 
quent   upon   Seeking    Port    of    Distress.— It  is  held  in  a 

cum'  iu  the  federal  courts  that  when  a  vessel  disabled  at  sea 
puts  into  a  port  of  refuge  for  repairs,  the  ordinary  expenses 
incurred,  including  pilotage,  towage,  and  quarantine  clues, 
docking,  wharfage,  surveys  on  the  ship  and  cargo,  cost  of  un- 
loading, storing,  and  reloading  cargo,  and  an  allowance  for 
wages  of  the  crew  and  provisions  from  the  moment  of  depart- 
ure from  the  course  of  the  voyage  until  its  renewal,  or  so  long 
as  its  renewal  remains  in  expectancy,  are  chargeable  to  gener- 
al average.241  The  expenses  and  charges  of  going  to  a  port  of 
necessity  to  refit  can  properly  be  a  general  average  charge 
only  where  the  voyage  has  been  or  might  be  resumed,  and 
the  doctrine  does  not  apply  if  the  voyage  had  been  taken 
from  necessity.242  And  the  costs  of  a  survey  made  at  home 
after  repairs  made  to  estimate  the  same  are  not  chargeable  to 
the  insurer.243 

§  3113.      Obligation  to    Employ  Master  of   Skill  and 

Judgment. — An  obligation  rests  upon  owners  of  vessels  to 
employ  masters  of  reasonable  skill  and  judgment  in  the  per- 
formance of  their  duties.  It  is  not  required,  however,  that 
they  shall  possess  in  an  extraordinary  degree  such  qualities, 
nor  is  the  test  as  to  what  the  master  shall  do  under  any  partic- 
ular emergency  dependent  upon  or  to  be  decided  by  what 
others  would,  the  event  having  passed,  have  deemed  1 
The  necessities  of  the  case  at  the  time  are  an  important  fac- 
tor in  connection  with  that  as  to  the  master's  skill.  This  is  a 
general  rule  applicable  in  all  cases  where  the  exercise  of  the 
master's  skill  in  any  given  emergency  is  required,244  and  even 

Benecke's  Principles  of  Indemnities,  450-01,  and  In  1850  edition, 
■Center  v.  American  Ins.,  7  Cow.  (N.  Y.)  504. 

»«  The  Joseph  Farwell,  31  Fed.  Pep.  844.  See  Giles  v.  Eagle  Ins. 
Co.,  2   Met.   (Mass.)   144. 

J«  Williams  v.  Suffolk  Ins.  Co.,  3  Sum.  (C.  C.)  510. 

«■  Giles  v.  Eagle  Ins.  Co.,  2  Met  (Mass.)  140. 

'«  See  Star  of  Hope.  9  Wall.  (U.  S.)  203,  per  Clifford,  J.  This  rase 
was  one  of  general  average  and  stranding.  See  c.  48,  herein,  "Sea- 
worthiness." 
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in  case  of  change  of  masters  the  rule  as  to  competency  ought 
to  apply.245 

§  J5114:.  Obligation  of  Master  to  Inform  Owner  of 
Vessel's  Loss. — The  master  is  obligated,  as  a  part  of  his 
duty,  to  inform  the  owner  as  soon  as  he  reasonably  can  of  the 
vessel's  loss,  and  it  is  a  plain  departure  from  duty  to  omit  so 
to  do.246 

§  3115.     Master's  Agency  Prior  to  Abandonment. — In 

certain  cases  of  necessity  the  master  is  agent  of  insurers,  as 
well  as  of  the  assured,247  although  the  general  rule  is,  that 
prior  to  abandonment  the  master  is  agent  for  the  assured,  as  to 
most  purposes,  for  acts  done  in  good  faith  and  in  the  discharge 
of  his  duty,248  and  it  is  held  that  he  is  agent  of  the  owners  and 
insurers  of  ship  and  cargo.249  But  in  ordering  repairs  for  the 
ship  in  cases  of  necessity  the  master  acts  exclusively  for  the 
shipowner  as  his  agent,250  and  it  is  only  in  cases  of  extreme 
"necessity  that  the  master,  who  in  his  ordinary  capacity  is 
merely  intrusted  with  the  carriage  of  goods,  can  be  entitled  to 
exercise  acts  of  ownership  over  them."  251    It  is  also  said  that 

248  1  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850,  *182;  1  Ar- 
nould  on  Marine  Insurance,  Maclachlan's  ed.  1887,  344;  citing  Wal- 
den  v.  Firemen's  Ins.  Co.,  12  Johns.  (N.  Y.)  138;  3  Kent's  Commen- 
taries, 5th  ed.,  257,  n. 

246  Ruggles  v.  General  Int.  Ins.  Co.,  4  Mason  (C.  C.)  74.  See  c.  xlii, 
herein.  "Concealment." 

247  Gordon  v.  Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick.  (Mass.)  249. 
24S  Dederer  v.   Delaware  Ins.   Co.,  2  Wash.  (C.  C.)  61;  Dickey  v. 

American  Ins.  Co.,  3  Wend.  (N.  Y.)  658,  per  Walworth,  Ch.;  Pike  v. 
Balch,  38  Me.  302;  61  Am.  Dec.  24S;  Butler  v.  Murray,  30  N.  Y.  SS; 
86  Am.  Dec.  355. 

249  Pike  v.  Balch,  38  Me.  302;  61  Am.  Dec.  248;  Butler  v.  Murray, 
86  Am.  Dec.  355;  Natchez  Ins.  Co.  v.  Stanton,  2  Smedes  &  M.  (Miss.) 
340;  41  Am.  Dec.  592.    But  see  The  Gratitudine,  3  Rob.  260. 

260  Benson  v.  Duncan,  3  Exch.  655,  666;  18  L.  J.  Ex.  172,  173, 
per  Pattison,  J. 

281  1  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850,  185,  *184. 
"In  such  cases  the  master  who,  in  the  ordinary  course  of  things 
is  a  stranger  to  the  cargo,  except  for  the  purpose  of  safe  custody  and 
conveyance,  has  forced  upon  him  the  character  of  agent  and  super- 
cargo, not  by  the  immediate  acts  and  appointment  of  the  owner, 
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he  is  agent  of  all  concerned  in  the  voyage.252  If  the  master, 
acting  as  agent  "for  whom  it  may  concern,"  converts  a  total 
into  a  partial  loss,  he  thereby  destroys  the  right  to  abandon.253 

§  31 1G.  Master's  Agency  after  Abandonment. — After 
abandonment  which  is  legal  the  master  becomes  the  agent  of 
the  insurers, since  bysnch  abandonment  theystand  in  assured's 
place,  and  the  master's  acts  done  in  respect  to  the  thing  insured 
subsequent  to  the  loss  are  at  insurer's  risk  and  for  his  ben- 
efit,254 and  the  master  in  such  case  is  answerable  to  assurers 
for  his  misconduct  or  neglect,255  for  such  abandonment  hav- 
ing been  accepted,  he  becomes  insurer's  agent  from  the  time 
of  the  loss.256     But  if  the  abandonment  is  not  accepted  and 

but  by  tbe  general  policy  of  the  law":   1  Arnould  on  Marine  Insur- 
ance. Maclachlan's  ed.  1887,  347. 
"■  The  Sarah  Ann,  2  Sum.  (C.  C.  C.)  20G. 

"■  Dickey  v.  American  Ins.  Co.,  3  Wend.  (N.  Y.)  658;  20  Am.  Dec. 
7G3.  Master  of  ship  is  general  agent  for  its  owner  in  all  matters 
concerning  the  same:  Deering's  Annot.  Civ.  Code  Cal.,  sec.  2373, 
Master  of  ship  has  general  authority  to  borrow  money  on  credit  of 
owner  to  enable  him  to  complete  voyage  where  neither  the  owner  nor 
his  proper  ageut  for  such  matters  can  be  consulted  without  delay: 
Deering's  Annot.  Civ.  Code  Cal.,  sec.  2374.  Master  of  ship  during 
voyage  is  general  agent  for  each  of  the  owners  of  the  cargo  and  has 
authority  to  do  whatever  they  might  do,  for  the  preservation  of  their 
respective  interests,  but  he  cannot  sell  or  hypothecate  the  cargo  ex- 
cept in  cases  mentioned  In  this  article:  Deering's  Annot.  Civ.  Code 
Cal.,  sec.  2375. 

*»  Mordecal  v.  Fireman's  Ins.  Co.,  12  Rich.  (S.  C.)  512;  Dickey  v. 
American  Ins.  Co.,  3  Wend.  (N.  Y.)  658;  20  Am.  Dec.  763;  The 
Sarah  Ann,  2  Sum.  (C.  C.)  206;  Gould  v.  Citizens*  Ins.  Co.,  13  Mo. 
524;  Gardner  v.  Smith,  1  Johns.  Cas.  (N.  Y.)  141;  Gardere  v.  Colum- 
bian Ins.  Co.,  7  Johns.  (N.  Y.)  514;  Mowry  v.  Charleston  Trust  Co., 
6  Rich.  (S.  C.)  146;  60  Am.  Dec.  122;  Catlett  v.  Pacific  Ins.  Co..  1 
Wend.  (N.  Y.)  561:  4  Wend.  (N.  Y.)  75;  Delaware  Ins.  Co.  v.  Win- 
ter, 38  Ta.  St.  176;  Curcier  v.  Philadelphia  Ins.  Co.,  5  Serg.  &  R. 
(Pa.)  113;  Jumel  v.  Marine  Ins.  Co.,  7  Johns.  (N.  Y.)  412;  Lee  v. 
Boardman,  3  Mass.  238.  Upon  an  abandonment  acts  done  in  good 
faith  by  those  who  were  agents  of  Insured  in  respect  to  the  thing 
Insured  subsequent  to  the  loss  are  at  the  risk  of  insurer  and  for  his 
benefit:    Deering's  Annot.  Civ.  Code  Cal.,  sec.  272(1 

1M  Gardere  v.  Columbian  Ins.  Co.,  7  Johns.  (N.  Y.)  214. 

"■  The  Sarah  Ann.  2  Sum.  (C.  C.)  206.  See  Columbian  Ins.  Co.  v. 
Ashby,  4  Tet.  (U.  S.)  130;  2  Thillips  on  Insurance,  3d  ed.,  p.  422,  sec. 
1732. 
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no  title  has  passed,  it  is  held  that  the  master's  acts  in  moving 
the  vessel  on  to  a  dry  dock  and  repairing  her  are  not  done  as 
insured's  agent.257  So  where  an  offer  to  abandon  is  not  ac- 
cepted, the  subsequent  acts  of  the  master  for  the  benefit  of 
all  concerned  in  justifiably  selling  the  ship  passes  the  property 
to  insurers,  and  he  becomes  their  agent.258  If  no  right  of 
abandonment  exists,  the  master  cannot  be  considered  as  in- 
surer's agent.259  If  the  abandonment  is  legal,  the  subsequent 
acts  or  want  of  diligence,  skill,  and  care  of  the  master  cannot 
deprive  the  insured. of  the  benefits  arising  to  him  under  such 
abandonment;260  but  the  acts,  duties,  and  obligations  of  the 
master  relate  to  and  concern  the  management  of  the  thing  in- 
sured and  abandoned,  and  to  the  mitigation  and  enhancement 
of  the  loss.261 

§  3117.  Abandonment  not  Accepted — Agency  or  Trus- 
teeship of  Insured. — After  an  abandonment  which  is  not  ac- 
cepted the  assured  remains  the  quasi  agent  or  trustee  of  the 
underwriter,  and  must  act  as  under  the  circumstances  seems 
best  for  the  interests  of  those  concerned,  and  with  fidelity, 
without  a  view  to  his  own  special  benefit.262 

§  3118.  Funds  for  Repairs. — It  is  held  that  the  ship- 
owner must  provide 'means  to  meet  contingent  expenses  at 
each  port  of  destination,  and  that  a  loss  of  the  cargo  conse- 
quent upon  his  failure  so  to  do  places  the  liability  upon  him 
and  not  upon  the  insurer  of  cargo.263  And  under  ordinary 
circumstances  there  cannot  be  an  abandonment  as  for  a  con- 
structive or  technical  total  loss  on  account  of  the  inability 
of  the  master  to  obtain  funds  to  make  repairs  where  the  inabil- 

"*  Richelieu  &  O.  Nav.  Co.  v.  Boston  M.  Ins.  Co.,  136  U.  S.  40S;  34 
L.  Ed.  398;  10  Snpr.  Ct.  Rep.  934. 

,5S  Phillips  v.  St.  Louis  P.  Ins.  Co.,  11  La.  Ann.  459. 

**•  Hannu  v.  Louisiana  Tns.  Co..  15  La.  Ann.  201.   ■ 

m  Delaware  Ins.  Co.  v.  Winter,  38  Pa.  St.  176. 

m  o  Phillips  on  Insurance,  3d  ed.,  423,  sec.  1732. 

,(Q  Walden  v.  Phoenix  Ins.  Co.,  5  Johns.  (N.  Y.)  310. 

™  Moses  v.  Sun  Mut.  Ins.  Co.,  1  Duer  (N.  T.),  159.  See  Tanner  v. 
Bennett,  Ryan  &  M.  1S2. 
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ity  arises  from  the  laches  of  the  owner.204  But  if  the  master 
is  unable  to  obtain  funds,  by  bottomry  or  otherwise,  for  re- 
pairs  in  a  foreign  port  necessitated  by  a  peril  insured  against, 
and  such  inability  is  not  due  to  the  fault  of  assured,  a  sale  of 
the  ship  is  justifiable  and  there  is  a  total  loss,  even  though 
had  funds  been  raised  the  repairs  could  have  been  made  for 
than  fifty  per  cent.265  So  if  without  fault  of  assured  or 
his  agent  there  are  no  means  in  such  case  of  communicating 
with  the  owners  and  receiving  advice  and  aid  from  them  ex- 
cept after  such  a  length  of  time  as  in  effect  would  be  disas- 
trous to  the  interests  of  all  concerned,  and  the  master  or  own- 
er's agent  cannot  by  the  exercise  of  due  diligence  obtain  the 
requisite  funds  for  repairs  within  a  reasonable  time,  the  voy- 
age may  be  broken  up  and  abandoned,  and  it  would  seem 
that  such  circumstances  ought  to  create  a  necessity  justifying 
a  sale  and  claim  for  total  loss,  even  though  the  injury  doe3 
not  exceed  fifty  per  cent  of  the  value  of  the  vessel.200 

§  3119.  Master's  Authority — Pledge  of  Owner's  Credit 
for  Necessaries,  etc.,  to  Procure  Repairs,  etc. — In  a  re- 
cent case  in  Canada207  McDougall,  Local  Judge  in  Admiralty, 
says:  "The  obligation  of  the  owners  upon  the  contract  of  the 
master  for  repairs  and  necessaries  to  his  ship,  depends  upon 
the  principles  of  agency.  The  owners  act  through  the  master 
as  their  agent,  and,  in  the  absence  of  any  express  directions, 
impliedly  hold  him  out  to  the  world  as  possessing  authority  to 
bind  them  by  his  contract  for  the  employment  and  repairs  of 
the  ship  and  the  supply  of  necessaries.  He  is  appointed  by  the 
owners  for  the  purpose  of  conducting  the  navigation  of  the 
ship  to  a  favorable  termination,  and  there  is  vested  in  him,  as 

"*  American  Ins.  Co.  v.  Opden.  19  Wend.  CN.  Y.)  287;  15  Wend.  (N. 
Y.)  533;  Tanner  v.  Bennett,  Ryan  &  M.  182.  See  Allen  v.  Commer- 
cial ins.  Co..  l  Gray  (Mass.)  154. 

2W  American  Ins.  Co.  v.  Ogden,  15  Wend.  (N.  Y.)  532  (one  justice 
dissenting);  Rnckman  v.  Louisville  Ins.  Co.,  5  Duer  (N.  Y.),  342;  2 
Phillips  on  Insurance,  3d  o<~\.,  271.  see.  1537. 

m  Greene  v.  Pacific  Mut.  Ins.  Co.,  9  Ailen  (Mass.),  226,  per  B!ge^ 
low.  C.  J. 

187  31  Can.  L.  J.  270,  542. 
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incident  to  that  employment,  an  implied  authority  to  bind  the 
owners  for  all  that  is  necessary  to  that  end.  The  master  is  al- 
ways personally  bound  by  a  contract  of  this  kind  made  by 
himself,  unless  he  takes  care  by  express  terms  to  confine  the 
credit  to  the  owners  only.  But  when  the  contract  is  made  by 
the  owners  themselves,  or  under  circumstances  that  show  the 
credit  to  have  been  given  to  them,  there  is  no  right  of  action 
against  the  master.  Usually,  however,  the  surrounding  cir- 
cumstances attending  the  making  of  the  contract  are  such  that 
there  is  an  election  for  the  creditor  to  proceed  against  the  own- 
ers or  against  the  master,  but  he  cannot  sue  both.208  "Where 
the  owner  or  his  agent  is  at  the  port  where  the  liability  is  in- 
curred, or  so  near  it  as  to  be  reasonably  expected  to  interfere 
personally,  the  master  cannot,  without  special  authority  for 
the  purpose,  pledge  the  owner's  credit  for  the  ship's  necessities. 
Under  the  foregoing  limitation  of  the  implied  authority  of  a 
master  it  has  been  stated  that  the  rule  cannot  be  described  by 
any  geographical  radius,  because  it  is  said  that  cases  arise  daily 
where,  as  the  necessity  is  pressing,  the  delay  of  communicating 
with  the  owner,  though  comparatively  near,  would  be  prej- 
udicial to  his  (the  owner's)  interests."  269 

"  Maclachlan  on  Shipping,  3d  ed.,  139. 

"»  Mr.  Desty  says:  "The  master  of  a  vessel  may  procure  all  its 
necessary  repairs  and  supplies,  and  may  bind  owners  by  contract  for 
the  same  in  a  foreign  port,  or  in  a  port  of  the  state  to  which  she 
does  not  belong.  He  may  bind  the  vessel  in  a  foreign  port,  although 
a  note  or  other  obligation  is  given  for  the  demand.  He  may  bind  the 
owners  to  the  value  of  the  ship  and  freight.  A  master  having  pos- 
session and  command  under  a  'lay'  contract  may,  in  cases  of  neces- 
sity, create  a  lien  for  repairs  and  supplies  in  a  foreign  port.  The 
master  may  bind  the  owners  by  a  bill  of  exchange  drawn  for  neces- 
saries or  by  borrowing  money  in  case  of  necessity,  though  the  neces- 
sity arose  from  his  own  misconduct.  They  are  necessaries  when 
they  are  fit  and  proper  for  the  service  in  which  the  vessel  is  en- 
gaged and  such  as  a  prudent  owner  would  order.  To  invest  hint 
with  extraordinary  powers  exigencies  must  arise  calling  for  their 
exercise,  but  if  he  acts  in  good  faith,  his  order  for  repairs  and  sup- 
plies  is   sufficient   proof   of   their  necessity He   cannot   bindl 

owners  to  pay  for  repairs  done  at  the  home  port  without  special  au- 
thority, nor  can  he  bind  owners  when  they  or  their  agents  were  so> 
near  that  communication  could  be  had  with  them  without  delay": 
Desty's  Shipping  and  Admiralty,  ed.  1879,  pp.  97,  9S,  sec.  119.     See 
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§   3120.      Sale  of  Cargo   or   Part  thereof    to  Repair. — 

If  to  obtain  funds  to  repair  the  vessel  the  master  is  compelled 
to  sell  the  cargo  or  a  part  thereof,  and  the  repairs  are  such  as  a 
ship-owner,  a  common  carrier,  is  bound  to  make,  the  want  of 
funds  or  credit  in  port  and  the  consequent  sale  of  the  cargo 
is  not  a  loss  by  a  peril  insured  against,  even  though  repairs 
are  necessitated  by  such  peril,  and  the  insurer  is  not  liable.270 
So  again,  if  at  a  port  of  distress  the  master,  acting  in  good 
faith,  sells  the  cargo  to  obtain  money  to  repair  the  vessel, 
and  not  because  of  the  damaged  condition  of  the  goods,  the  in- 
surer is  not  liable  for  the  loss  of  the  goods.271     So  it  is  held  in 

Maclachlan  on  Shipping,  3d  ed.,  139,  143,  146.  It  Is  held  that  a 
ship  may  be  bound  by  direct  hypothecation  by  either  the  owner  or 
master  Cor  supplies  or  repairs  in  a  foreign  port,  even  though  a  note 
or  other  obligation  is  given  for  the  demand:  The  Hilarity.  Blatchf. 
&  II.  Adm.  90.  See  The  Tanama,  Olc.  Adm.  343.  A  vessel  may.  in 
ease  of  necessity,  be  hypothecated  by  the  master  as  well  at  the  port 
of  destination  as  any  other  foreign  port:  Reade  v.  Commercial  Ins. 
Co.,  3  Johns.  (N.  Y.)  352.  A  note  given  by  the  master  in  a  foreign 
port  by  the  owner's  authority  for  necessary  supplies,  pledging  the 
vessel  for  the  payment  ten  days  after  completion  of  her  voyage,  is 
a  valid  bottomry  lien  and  outranks  a  prior  mortgage:  The  James  L. 
Pendorgast,  30  Fed.  Rep.  717.  A  consignee  or  agent  who  has  funds 
in  his  hands  or  who  can  raise  money  in  any  other  way  cannot  bind 
his  principal  by  bottomry  with  marine  interest:  The  Packet,  3  Ma- 
son (C.  C),  255;  Rucher  v.  Conyngham,  2  Pet.  Adm.  205;  Lairina  v. 
Barelay,  1  Wash.  (C.  C.)  49.  The  master  may  not  pledge  the  ship 
and  also  the  owner's  personal  responsibility,  and  the  lender  loses 
the  balanee  where  the  debt  exceeds  the  ship's  value:  The  Virginia.  8 
Pet.  (IT.  S.)  53S.  But  the  fact  that  the  master  draws  a  bill  of  ex- 
change on  his  owners  for  the  same  sum  as  the  amount  of  the  bond 
does  not  avoid  the  bond.  Such  bill  of  exchange  is  collateral  to  the 
bond  and  not  an  independent  security  payable  at  all  events.  A  dis- 
charge of  either  security  discharges  the  other:  The  Hunter,  1  Ware 
<TT.  S.  D.  C),  249.  A  master  cannot  bind  the  ship  by  bottomry  where 
"he  does  not  notify  the  owner,  who  is  within  reach  of  mail  In  five 
days,  and  also  of  the  telegraph:  The  GiuliO,  27  Fed.  Rep.  318;  The 
Julia  Blake,  16  Blatchf.  (C.  C.)  472.  But  if  there  are  no  speedy 
means  of  communication  between  the  owner's  place  of  residenre  and 
the  place  of  the  vessel's  distress,  notification  of  the  owner  Is  not  a 
prerequisite  to  raising  money  on  bottomry:  Elwell  v.  Tne  Georgia, 
V>2  Fed.  Rep.  843. 

™  Dyer  v.  Tiseataqua  F.  &  M.  Ins.  Co..  53  Me.  118;  General  Mut 
Tns.  ro.  v.  Sherwood.  14  now.  (TJ.  S.l  351. 

*"  Ruckmann  v.  Merchants'  Louisville  Ins.  Co.,  5  Duer  (N.  T.) 
S42. 
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Louisiana  that  the  master  has  no  authority  to  sell  any  part  of 
the  cargo  when  the  voyage  is  broken  up  at  an  intermediate  port 
to  pay  for  advances  to  him  to  repair  the  ship  for  a  new  voyage 
or  to  pay  seamen's  wages.272  And  in  !New  York  the  assured 
cannot  abandon,  after  the  vessel  has  been  repaired  with  funds 
raised  by  the  master's  sale  of  a  part  of  the  cargo,  so  as  to  be 
able  successfully  to  prosecute  her  voyage.  There  is  no  lien 
upon  the  vessel,  and  she  is  beneficially  restored  to  the  own- 
er.273 Mr.  Phillips  says:  "The  underwriters  on  cargo  are  not 
directly  answerable  for  loss  by  selling  goods  to  defray  the  ex- 
penses of  the  ship  in  a  foreign  port."  274  So  in  England,  a 
sale  of  part  of  the  cargo  to  defray  expenses,  where  the  vessel 
is  forced  into  a  port  of  necessity  for  repairs,  is  not  a  loss  by  a 
peril  insured  against,  nor  one  for  which  insurers  are  liable, 
but  a  loss  due  merely  to  want  of  funds  or  credit,  or  inability  to 
obtain  money  for  repairs.275  Bat  if  the  master  is  forced  into 
a  port  of  necessity  to  refit,  and  he  can  obtain  funds  for  repairs 
in  no  other  way  than  by  a  sale  of  a  part  of  the  cargo,  the  in- 
terest of  the  owner  of  the  cargo  that  a  part  of  the  goods  should 
be  safely  delivered  invests  the  master  in  such  cases  of  emer- 
gency with  an  authority  to  sell  a  part  of  said  cargo  for  said 
repairs  rather  than  that  the  voyage  be  broken  up  and  all  be 
lost,  and  for  the  same  reason  the  master  may,  under  such  cir- 
cumstances of  a  justifying  necessity,  hypothecate  the  whole  of 
the  cargo  for  such  repairs,  but  it  must  be  exercised  in  a  port  of 
distress  for  repairs  for  completing  that  voyage  and  not  for 
repairs  for  a  new  voyage.273 

*™  Hassam  v.  St.  Louis  P.  Ins.  Co.,  7  La.  Ann.  11;  56  Am.  Dec.  591. 

m  Depau  v.  Ocean  Ins.  Co.,  5  Cow.  (N.  Y.)  63. 

474  2  Phillips  on  Insurance,  3d  ed.,  679,  sec.  1139.  He  also  adds: 
"Where  the  repairs  are  a  subject  of  contribution  in  general  avera  ge, 
the  underwriters  on  cargo  must  contribute  their  proportion  of  the 
necessary  sacrifices  to  raise  the  funds  for  the  purpose  of  defraying 
the  expense  of  the  repairs,  but  they  are  not  directly  liable  to  the 
shipper  for  such  loss":  Id.  And  to  the  same  effect  see  Id.,  p.  304,  sec. 
1567,  pp.  333,  336,  sec.  1626. 

175  Sarquay  v.  Hobson,  4  Bing.  131;  2  Barn.  &  C.  7;  3  Dowl.  &  R. 
192;  12  Moore.  474;  Powell  v.  Gudgeon,  5  Maule  &  S.  431. 

276  1  Arnould  on  Marine  Insurance.  Perkins'  ed.  1850,  184,  sec.  81, 
et  seq.,  *9S6;  1  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1SS7, 
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§  3121.  Sale  after  Abandonment. — When  a  valid  aban- 
donment as  for  a  total  loss  has  been  made  which  the  insurers 
refuse  to  accept,  the  sale  of  the  vessel  by  the  master  on  ac- 
count of  all  concerned  does  not  affect  the  right  of  the  assured 
to  recover.277  So  where  after  an  abandonment  the  assured 
sells  the  vessel  and  property  insured  at  public  auction  in  the 
usual  manner,  without  a  view  to  his  own  benefit,  there  is  no 
waiver  of  the  abandonment,  nor  is  his  claim  for  a  total  loss 
prejudiced  thereby;278  and  if  the  property  abandoned  after- 
ward arrive  in  safety,  and  is  tendered  to  the  insurer,  who  re- 
fuses to  accept  it,  a  sale  by  the  insured,  for  the  benefit  of  the 
insurer,  is  not  a  waiver.279  A  sale  after  abandonment  accept- 
ed is  held  to  be  on  account  of  the  underwriters.280  If  after 
abandonment  the  vessel  is  sold  under  the  bottomry  bond  the 
insurer  is  obliged  to  pay  the  insured  the  difference  between 
the  price  at  which  she  sells  and  the  price  at  which  she  was 
valued  in  the  policy.281  A  sale  by  authority  of  insured  after 
abandonment  and  the  purchase  by  assured  on  his  own  account, 
and  his  employment  of  the  ship  on  another  voyage,  waives  an 
abandonment.282 

§  3122.      Sale,  when  Justifies  an  Abandonment. — If  a 

sale  of  the  ship  at  the  port  of  lading  is  justifiable,  and  no  other 
ship  can  be  found  to  carry  the  cargo  to  its  destination,  there  is 
a  total  loss  of  the  cargo  and  freight,  and  an  abandonment  may 
be  made.283     So,  upon  misfortune  arising  in  the  course  of  a 

345,  et  seq.;  citing,  in  the  1850  ed..  The  Gratitudine,  3  C.  Rob.  240; 
Abbott  on  Shipping,  6th  Am.  ed.,  365-72,  notes;  Pope  v.  Nickerson, 
3  Story  (C.  C),  465;  Bryant  v.  Commonwealth  Ins.  Co.,  13  Pick. 
(Mass.)  543;  3  Kent's  Commentaries,  5th  ed.,  173. 

m  Mowry  v.  Charleston  etc.  Trust  Co.,  6  Rich.  (S.  C.)  146;  60  Am. 
Dec.  122. 

178  Walden  v.  Phoenix  Tns.  Co.,  5  Johns.  (N.  Y.)  310. 

"'  Livingston  v.  Hastie,  3  Johns.  Cas.  (N.  Y.)  293. 

=»»  The  Sarah  Ann,  2  Sum.  (C.  C.)  206. 

m  So  held  in  Williams  v.  Smith,  2  Calnes  (N.  Y.)  13. 

181  Ogden  v.  New  York  Ins.  Co.,  10  Johns.  (N.  Y.)  25.  See  Ogden  v. 
Now  York  Fireman's  Ins.  Co..  12  Johns.  (N.  Y.)  25;  and  we  have  con- 
Bidered  under  a  prior  chapter  the  effect  of  purchase  by  assured. 

"»  So  held  in  Manning  v.  Newnham,  3  Doug.  130;  2  Camp.  624,  n. 
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voyage,  if  the  master,  acting  under  extreme  necessity,  and  in 
the  exercise  of  prudent  discretion,  sells  the  property,  the  as- 
sured may  treat  the  loss  as  total,  and  abandon.284  And  if 
the  repairs  exceed  in  cost  the  vessel's  repaired  value,  or  the 
ship  is  not  worth  repairs,  and  is  justifiably  sold,  she  may  be 
abandoned  as  for  a  constructive  total  loss.285  Nor  can  the 
assured's  right  to  abandon  be  adversely  affected  by  the  mas- 
ter's sale  of  the  ship,  such  sale  being  justifiably  made.286  So 
where  the  vessel  is  injured  to  more  than  half  her  value,  and 
a  sale  is  recommended  on  proper  surveys,  this  does  not  affect 
assured's  right  to  abandon.287  Again,  under  a  policy  "at  and 
from"  on  "ship  and  stores,"  it  is  held  that  a  sale  of  part  of 
the  perishable  stores  necessitated  by  an  embargo  justifies  an 
abandonment  as  for  a  total  loss.288 

§  3123.  Sale — When  Abandonment  Necessary  to  Re- 
cover Total  Loss. — If  a  vessel  is  so  injured  by  a  peril  with- 
in the  policy  as  to  become  a  constructive  total  loss,  the  neces- 
sity for  an  abandonment  exists,  notwithstanding  a  sale  by  the 
master,  where  she  is  in  a  safe  port  at  the  time  and  communi- 
cation can  be  had  with  the  insurer  before  further  injury  is 
likely  to  occur.289  So  if  by  reason  of  want  of  a  dock  at  a 
port  of  necessity  repairs  cannot  be  made,  and  upon  a  survey 
the  vessel  is  broken  up  and  sold  for  old  timber,  an  abandon- 
ment is  held  necessary  to  make  her  a  total  loss.290  And  it  is 
also  held  under  an  English  decision  that  although  the  necessity 
for  repairs  exist  and  a  justifiable  sale  may  be  made,  yet  an 

*"  Robinson  v.  Georges  Ins.  Co..  17  Me.  131;  35  Am.  Dec.  239. 

285  King  v.  Walker,  3  Hurl.  &  C.  309;  33  L.  J.  Ex.  395;  reversing 
2  Hurl.  &  Co.  384;  33  L.  J.  Ex.  167;  American  Ins.  Co.  v.  Franeia, 
9  Ta.  St.  390. 

280  Mowry  v.  Charleston  Ins.  Co..  6  Rich.  (S.  C.)  146. 

287  Center  v.  American  Ins.  Co.,  7  Cow.  (N.  Y.)  564;  4  Wend.  (N.  Y.) 
45. 

298  Rotch  v.  Edie,  6  Term  Rep.  413.  See  further  on  the  above 
points,  chaps,  lxi.  Ixii,  hei'ein. 

259  Taber  v.  China  Mut.  Ins.  Co.,  131  Mass.  239. 

**  Bell  v.  Nixon,  Holt  N.  P.  423. 
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abandonment  is  necessary  to  recover  as  for  a  total  loss.291  In 
the  determination  of  this  point  it  is  well  to  bear  in  mind  the 
decision  in  a  Massachusetts  case,  which  is  this,  that  if  the  in- 
jury sustained  by  a  vessel  insured  is  not  of  such  a  nature  and 
extent  as  to  warrant  an  abandonment,  it  is  not  such  a  case  of 
necessity  as  will  warrant  a  sale  by  the  master.292  And  also 
that  an  abandonment  to  the  underwriters  is  not  a  ratification 
of  an  unauthorized  sale  by  the  master.293  So  if  a  vessel  is  com- 
pelled by  stress  of  weather  and  damage  sustained  to  return  to 
her  port  of  departure,  the  master  should  make  the  necessary 
repairs  where  it  appears  that  they  might  have  been  made  for 
a  comparatively  small  expense,  and  be  enabled  to  prosecute 
her  voyage.  In  such  case  the  abandonment  and  sale  of  the 
vessel  does  not  entitle  assured  to  recover  as  for  a  total  loss;294 
or,  in  other  wrords,  the  fact  whether  the  sale  was  justifiable  or 
not  ought  to  be  of  w7eight,  and  if  the  ship  is  not  so  damaged 
by  the  perils  insured  against  but  that  she  continues  to  exist  in 
specie,  there  is  not  a  total  loss  without  abandonment.293 

§  3124.  Sale — When  Abandonment  Unnecessary  to 
Recover  Total  Loss. — It  is  no  doubt  the  true  rule  that  if 
the  necessity,  by  reason  of  a  peril  insured  against,  is  so  ur- 
gent as  to  require  a  sale,  or  if  the  circumstances  warrant  it 
and  it  is  made  in  good  faith  and  is  justifiable  and  lawful,  the 
title  is  devested,  and  the  assured  may  recover  as  for  a  total 
loss,  even  though  no  abandonment  is  made.290     Thus,  if  by 

191  Martin  v.  Crokatt,  14  Enst.  446.  See  Hodgson  v.  Blackeston, 
noted  in  2  Marshall  on  Insurance,  ed.  1S10,  *600,  which  is  reported 
as  deciding  that  an  abandonment  is  necessary  though  the  ship  and 
cargo  were  sold  and  converted  into  money  before  the  notice  of  the 
loss  was  received. 

W1  Orrok  v.  Commonwealth  Ins.  Co.,  21  Tick.  (Mass.)  456;  32  Am. 
Dec.  271. 

"■  Ward  v.  Peck,  18  How.  (U.  S.)  267. 

m  Hanau  v.  Louisiana  Mut.  Ins.  Co.,  15  La.  Ann.  201.  See  sees. 
30in,  of  r.eq.  on   repairs,  In  the  first  part  of  this  chapter. 

™  2  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850,  1020,  *1016, 
*1017.  et  seq.;  2  Arnould  on  Marine  Insurance,  Maclachlau's  ed. 
1887,  998,  et  seq.     See  chaps,  lxi.  lxii,  herein. 

™  Mutual  Safety  Ins.  Co.  v.  Cohen,  3  Gill  Old.).  459;  43  Am.  Dec. 
341;  Trince  v.  Ocean  Ins.  Co.,  40  Me.  4S1;  G3  Am.  Dec.  G7G;  Fuller  v. 
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reason  of  the  vessel's  injured  condition  and  the  fact  that  she 
is  not  worth  repairs,  and  the  necessity  is  such  as  to  leave  no 
alternative  but  to  sell,  and  the  sale  is  made  in  good  faith  and 
for  the  benefit  of  all  concerned,  it  is  justifiable,  and  there  may- 
be a  recovery  as  for  a  total  loss  even  without  abandonment.297 
And  if  the  jury  find  that  under  all  the  circumstances  attend- 
ing the  situation  of  the  ship  consequent  on  injuries  received 
by  her  from  one  of  the  perils  insured  against,  it  was  necessary 
for  the  interest  of  all  concerned  to  sell  her,  the  insured  may 
recover  for  a  total  loss,  although  he  has  made  no  valid  aban- 
donment of  her.298  Again,  if  by  the  sinking  of  the  vessel  the 
whole  cargo  is  damaged,  and  it  is  sent  into  port  and  there  sold 
without  notice  to  or  interference  by  assured,  it  is  an  actual 
total  loss  for  which  no  abandonment  need  be  made.299  If  a 
disabled  ship  is  in  a  place  of  safety  and  she  cannot  be  repaired 
nor  be  taken  into  port  for  repairs,  and  the  expense  of  preserv- 
ing her  is  great,  as  is  also  the  danger  of  loss  and  the  probabil- 
ity that  she  will  deteriorate  in  value,  and  the  owner's  instruc- 
tions cannot  be  received  for  weeks,  the  master  may  sell  her  for 
the  benefit  of  all  concerned,  and  in  such  case  a  total  loss  may 
be  claimed  without  notice  of  abandonment.300  So  if  the  ship 
cannot  be  repaired  except  at  an  expense  in  excess  of  her  re- 
paired value,  and  she  is  sold,  it  is  a  case  of  actual  total  loss 
without  abandonment.301 

Kennebec  Mnt.  Ins.  Co.,  31  Me.  325;  Idle  v.  Royal  Exch.  Assur.  Co., 
3  Moore,  115;  8  Taunt.  755;  Dunning  v.  Merchants'  Mut.  M.  Ins.  Co., 
57  Me.,  108;  Avery  v.  New  York  Mnt.  Ins.  Co.,  32  N.  Y.  St.  Rep.  116; 
Robertson  v.  Clarke,  1  Bins:.  445;  Gordon  v.  Massachusetts  F.  &  M. 
Ins.  Co.,  2  Pick.  (Mass.)  249;  Saunders  v.  Baring,  34  L.  T.,  N.  S.,  419; 
The  Brig  Sarah  Ann,  2  Sum.  (C.  C.)  219;  Mowry  v.  Charleston  Ins. 
Co.,  6  Rich.  (S.  C.)  146;  Roi=clto  v.  Gurney.  11  Com.  B.  170:  2  Ar- 
nould  on  Marine  Insurance.  Perkins'  ed.  1850,  *1010;  2  Arnould  on 
Marine  Insurance,  Maclachlan's  ed.  1SS7,  995,  996;  2  Phillips  on  In- 
surance, 3d  ed.,  238,  241,  sec.  1497;  2  Parsons  on  Marine  Insurance, 
ed.  1S6S.  121,  et  seq. 

207  prince  v.  Ocean  Ins.  Co.,  40  Me.  481;  Mutual  Safety  Ins.  Co.  v. 
Cohen,  3  Gill  (Md.),  459. 

298  Mutual  Safety  Ins.  Co.  v.  Cohen,  3  Gill  (Md.),  459;  43  Am.  Dec. 
341. 

2o»  Portsmouth  Ins.  Co.  v.  Brazee,  16  Ohio  St.  81. 

•°°  Nova  Scotia  M.  Ins.  Co.  v.  Churchill,  26  Can.  S.  C.  65. 

101  Bullard  v.  Roger  Williams  Ins.  Co.,  1  Curt.  (C.  C.)  148. 
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g  3125.  Sale— Total  and  Partial  Loss.— If  a  vessel 
is  injured  by  a  peril  insured  against)  and,  being  in  imminent 
danger  of  destruction  and  in  an  extremely  hazardous  position, 
is  abandoned,  the  fact  of  sale  by  the  master  does  not  preclude 
a  recovery  for  a  total  loss.302  But  the  fact  that  the  cargo 
must  necessarily  be  sold  at  a  port  of  necessity  does  not  entitle 
assured  to  recover  for  a  total  loss  where  repairs  can  be  made  at 
less  than  half  the  value  of  the  vessel  and  the  vessel  be  thereby 
enabled  to  prosecute  her  voyage.303  The  condemnation  and 
sale  upon  a  capture  or  seizure  justifies  an  abandonment  and  re- 
covery for  a  total  loss.304  So  seizure  of  the  cargo,  followed  by 
its  condemnation  and  sale,  constitutes  an  actual  total  loss,  even 
though  there  is  an  order  of  restitution,305  and  the  assured  may 
recover  as  for  a  total  loss,  when  the  master  sells  the  vessel 
from  necessity,  after  the  owners  have  abandoned  her.308  The 
necessary  sale  of  a  vessel  in  the  course  of  a  voyage  to  defray 
salvage  creates  of  itself  a  total  loss  of  the  vessel  for  the  voy- 
age.307 If  the  ship  becomes  a  total  wreck,  so  that  it  is  im- 
practicable to  further  pursue  the  voyage,  and  a  sale  becomes 
necessary  of  the  cargo,  it  being  perishable,  it  is  a  technical 
total  loss,  even  though  the  goods  are  not  injured  to  half  their 
value.308  But  although  a  vessel  is  abandoned  at  sea,  taken 
into  port  by  salvors,  libeled  and  sold  for  salvage,  and  a  cause 
for  abandonment  exists,  yet  if  none  is  made  a  partial  loss  only 
can  be  recovered.309     And  the  insured  has  nothing  to  abandon 

*w  Kins  v.  Middleton  Ins.  Co.,  1  Conn.  184. 

•"  Goold  v.  Shaw,  1  Johns.  Cas.  (N.  T.)  29.3. 

K*  Dorr  v.  Now  England  Ins.  Co..  11  Mass.  1;  Jumel  v.  Marine 
Tns.  Co..  7  Johns.  (N.  Y.)  412:  M'lver  v.  Henderson,  4  Manle  &  S. 
576;  Bymonds  v.  Union  Ins.  Co.,  4  Pall.  (TJ.  S.)  417;  1  Wash.  (C.  C.) 
382;  Mnllett  v.  Shedden,  13  East,  304;  Marine  Ins.  Co.  v.  Tucker,  3 
Crunch  (U.  S.),  357;  Marshall  v.  Parker,  2  Camp.  69;  Lozano  v.  Jan- 
son,  28  L.  J.  Q.  B.  337;  2  El.  &  E.  100. 

«*  Mnllett  v.  Shedden.  13  East.  304. 

*>•  TMinnins  v.  Merchants'  etc.  Ins.  Co.,  57  Me.  108. 

*"  Williams  v.  Suffolk  Ins.  Co..  3  Sum.  (C.  C.)  510.  See  Stephenson 
v.  r.iHfic  Mut.  Ins.  Co.,  7  Allen  (Mass.).  232;  Stephenson  v.  riscnta- 
qna  etc.  Ins.  Co.,  54  Me.  55;  Mut.  Safety  Ins.  Co.  v.  Cohen,  3  Gill 
(Md.),  ir.o. 

w  Columbian  Ins.  Co.  v.  Catlett,  12  Wheat.  (U.  S.)  383. 

**  Thomas  v.  Rockland  Ins.  Co.,  45  Me.  116. 
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and  cannot  recover  as  for  a  total  loss  where  the  master  sells  a 
stranded  ship  without  notice  to  the  owners  or  insurers,  and  the 
sale  is  affirmed  by  assured,  and  the  abandonment  being  neither 
expressly  refused  nor  accepted,  nor  the  proceeds  of  the  sale 
for  which  credit  is  offered  taken,  but  the  vessel  being  pur- 
chased and  repaired  by  insurers,  they  may  hold  the  vessel.310 
The  sale  of  a  vessel  deserted  and  taken  by  salvors,  towed  into 
port  and  sold,  together  with  the  cargo,  under  admiralty  decree, 
for  less  than  the  salvage,  constitutes  an  actual  total  loss;311 
although  a  sale  occasioned  by  a  capture  is  held  a  total  loss; 
and  no  obligation  rests  upon  assured  to  give  bond  or  deposit 
money  to  prevent  such  sale.312  If  under  that  clause  which 
gives  the  underwriters  the  right  to  interfere  and  save  the  ves- 
sel they  take  possession  and  permit  her,  without  notice  to  as- 
sured or  calling  upon  him  for  reimbursement,  to  be  sold  under 
judicial  process  and  decree  of  admiralty  to  satisfy  a  lien  cre- 
ated by  themselves  in  favor  of  a  wrecking  company,  such  sale 
irrevocably  devests  insured's  title,  and  makes  insurers  liable 
for  an  actual  total  loss,  without  regard  to  the  original  charac- 
ter of  the  loss.313 

§  3126.  Sale  —  Unreasonable  Exertions  not  required 
to  Prevent. — If  assured  could  prevent  the  sale  by  any  means 
such  as  he  could  be  reasonably  expected  to  use,  he  is  obligated 
so  to  do,  and  if  he  does  not,  and  the  sale  is  thus  directly  occa- 
sioned by  his  default,  he  cannot  hold  the  underwriters  liable 
for  loss  on  account  of  such  sale,  but  a  recovery  may  be  had 
if  the  value  of  the  thing  insured  does  not  justify  the  expense 
or  risk  of  expense  necessary  to  prevent  the  sale,  for  insured  is 
not  bound  to  use  unreasonable  exertions  to  save  the  insured 
property  in  cases  and  under  circumstances  where  a  prudent 
uninsured  owner  would  not  have  endeavored  to  prevent  a 
sale.314 

810  Badger  v.  Ocean  Ins.  Co.,  23  Pick.  (Mass.)  347. 

811  Cossman  v.  West,  57  L.  J.  P.  C.  17;  13  App.  Cas.  160. 

8,2  Strincer  v.  English  &  Scottish  Mut.  Ins.  Co.,  5  L.  B.  Q.  B.  599; 
4  L.  R.  Q.  B.  G7G;  10  Best  &  S.  770. 

"•  Carr  v.  Security  Ins.  Co.,  109  N.  T.  510.  511,  per  Andrews,  J. 

8,4  Stringer  v.  English  &  Scottish  M.  Ins.  Co..  Lim.,  L.  B.  4  Q.  B. 
G7G;  affirmed,  L.  R.  5  Q.  B.  D.  599.    Thus  if  captors  appeal  from  an 
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§  J3127.     Illegal  Sale   and    Abandonment   Confers    no 

rights. —  The  master's  agency  does  not  authorize  a  sale  of 
either  ship  or  cargo  unless  there  is  a  necessity  at  the  time  jus- 
tifying said  sale;;i15  and  an  illegal  sale  confers  no  rights,  nor 
arc  insurers  liable  for  an  unauthorized,  unjustifiable,  and  il- 
legal sale  and  abandonment  of  vessel  or  cargo,310  nor  does  a 
purchaser  obtain  any  title  under  an  unjustifiable  sale.317  So 
where  a  master  of  a  vessel,  acting  in  his  capacity  as  master, 
and,  from  an  alleged  necessity,  sells  a  damaged  ship,  the  own- 
ers may,  against  the  vendee,  show  that  there  was  no  such  ne- 
cessity, and  that  therefore  the  property  was  not  devested,  and, 
upon  an  abandonment,  the  same  right  would  pass  to  the  in- 
surer's.318 And  where  the  wreck-master  of  a  county  takes  pos- 
session wrongfully  of  a  vessel  which  has  taken  fire,  been  scut- 
tled, and  sunk,  and  sells  her,  the  sale  is  invalid.310 

§  3128.  Sale,  whether  Justifiable — Cases. — A  sale  of 
a  vessel  is  justifiable  where  she  is  stranded  and  in  an  exposed 
condition,  and  there  is  evidence  that  vessels  similarly  laden, 

order  of  restitution,  and  an  abandonment  Is  made  but  refused,  and 
the  sale  of  the  goods,  upon  offer  of  the  prize  commissioner  to  the 
court,  might  have  been  prevented  by  giving  of  bail  or  a  deposit,  and 
the  underwriters  are  informed  by  the  owners  of  the  offer  of  sale, 
nevertheless  the  assured  is  not  bound  to  use  unreasonable  exertions 
in  order  to  preserve  the  thing  insured  nor  is  he  obligated  to  subject 
himself  to  expense  or  risk  of  expense  beyond  the  value  of  the  thing 
insured  in  giving  bail  or  deposit,  and  if  a  prudent  uninsured  owner 
would  not,  under  the  circumstances,  have  taken  any  steps  to  pre- 
vent the  sale,  the  acts  of  assured  in  refusing  or  neglecting  to  Inter- 
pose will  not  release  the  assurers  from  liability  for  a  total  loss: 
Stringer  v.  English  &  Scottish  M.  Ins.  Co.,  Lim.,  L.  R.  4  Q.  B.  G7G; 
a  Hi  lined,  L.  R.  5  Q.  B.  599. 

•10  Pike  v.  Balch,  30  Me.  302;  61  Am.  Dec.  248;  Butler  v.  Murray, 
86  Am.  Dec.  355. 

8"  Bryant  v.  Commonwealth  Ins.  Co.,  13  Pick.  (Mass.)  543;  6  Pick. 
(Mass.)  131;  Martin  v.  Crokatt,  14  East,  465;  Orrok  v.  Common- 
wealth Ins.  Co.,  21  Pick.  (Mass.)  456;  Robinson  v.  Jones,  8  Mass. 
536;   Hugely  v.  Sun  Ins.  Co.,  7  La.  Ann.  279. 

817  Idle  v.  Royal  Exch.  Assur.  Co.,  3  B.  Monro,  115;  Gordon  v. 
Massachusetts  F.  &  M.  Ins.  Co..  2  Pick.  (Mass.)  249;  2  Phillips  on 
insurance,  3d  ed.,  306,  sec.  lf>74. 

n»  pehce  v.  Ocean  Ins.  Co.,  18  Pick.  (Mass.)  83;  29  Am.  Dec.  5G7. 

•"  The  Margaretta,  29  Fed.  Rep.  324. 
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so  situated,  and  in  like  condition,  at  that  place  generally  be- 
come a  total  loss,  and  the  master  applied  to  a  wrecking  com- 
pany which  offered  to  get  her  off,  but  the  expense  would  have 
been  in  excess  of  half  her  value  in  the  policy.320  So,  a  sale 
by  the  master  of  a  vessel  is  justified,  or  not,  as  to  the  under- 
writers, according  to  the  apparent  circumstances  at  the  time 
and  the  statements  and  advice  of  competent  persons  first  ob- 
tained, and  not  according  to  the  result  of  an  experiment  by 
the  purchaser  at  the  sale.321  Again,  the  master  of  a  vessel, 
which  becomes  disabled,  is  authorized  to  sell  her  when  for  the 
best  interest  of  those  concerned,  and  whether  he  was  justified 
in  selling  in  a  particular  case  is  a  question  to  be  determined 
by  the  circumstances  and  condition  of  the  vessel  at  the  time 
and  place  where  the  sale  was  made.322  So  the  necessity  which 
will  justify  a  master  of  a  ship  in  selling  her  is  one  in  which 
he  has  no  opportunity  to  consult  the  owners  or  insurers,  and 
which  leaves  him  no  alternative.323  So  where,  by  reason  of 
heavy  weather,  the  vessel  becomes  leaky  and  is  forced  into  a 
port  of  distress,  and  recommencing  her  voyage  is  again  obli- 
gated by  heavy  weather  to  return,  and  is  condemned  and  sold 
as  not  worth  repairs,  this  is  a  total  loss.324  If  the  ship  is  so 
much  injured  by  the  perils  of  the  sea  that,  in  the  master's 
opinion,  he  exercising  his  best  discretion  and  good  faith,  she 
cannot  be  repaired  except  at  a  sum  in  excess  of  her  value,  and 
is  unable  to  continue  her  voyage  except  at  the  imminent  peril 
of  the  lives  of  the  crew,  a  sale  is  justifiable  and  the  loss  total.32** 
Again,  if  a  person  of  prudent  and  sound  mind  would  have  no 
reasonable  doubt  as  to  the  best  course  to  pursue  under  all  the 
circumstances,  and  in  the  exercise  of  such  like  discretion  the 
master  sells  the  vessel,  it  will  be  justified.     The  necessity  may 

*»  Hall  v.  Ocean  Ins.  Co.,  37  Fed.  Rep.  371. 

m  Avery  v.  New  York  Mut.  Ins.  Co.  (Super.  Ct.  N.  Y.),  32  N.  Y.  St. 
Rep.  116. 

«"  Prince  v.  Ocean  Ins.  Co..  40  Me.  481 :  63  Am.  Dec.  676. 

»23  Hall  v.  Franklin  Ins.  Co..  9  Fick.  (Mass.)  466. 

*u  Saltus  v.  Ocean  Ins.  Co..  10  Johns.  (N.  Y.)  487. 

**  Robertson  v.  Carruthers,  2  Stark.  571.  The  difference  be- 
tween the  English  rule  and  fifty  per  cent  rule  here  should  be  re- 
membered. 
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be  a  moral  one,  rather  than  a  physical  or  legal  one.320  If  be- 
cause of  lack  of  materials  at  a  port  of  necessity  the  ship  can- 
not be  repaired  exc<  pi  at  an  expense  exceeding  her  value,  a  sale 
may  be  justifiable,  and  it  is  a  total  loss  without  abandon- 
ment.327 A  sale  is  not  justified  because  of  the  fact  that  re- 
pairs at  the  place  of  disaster  or  a  near-by  port  would  have  ex- 
ceeded  fifty  per  cent  of  her  value,  where  repairs  at  the  vessel's 
home  port  or  at  her  port  of  destination  could  have  been  made 
at  less  than  fifty  per  cent,  and  the  vessel  did  proceed  under  the 
same  master  to  the  home  port.328  And  the  fact  that  the  ves- 
sel is  subsequently  navigated  with  a  cargo  to  her  destination 
cannot  adversely  affect  the  claim  to  a  total  loss,  where  a  sale 
was  justified  at  the  time  under  the  circumstances,  the  master 
exercising  the  same  judgment  as  if  the  vessel  had  been  unin- 
sured.329 So  a  sale  may  be  justified  and  the  insurer  become 
liable  for  a  total  loss,  though  the  vessel  be  afterward  saved.330 

"•  Somes  v.  Sugrue,  4  Car.  &  P.  276. 

*"  Gordon  v.  Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick.  (Mass.)  249. 

824  Hall  v.  Franklin  Ins.  Co.,  9  Pick.  (Mass.)  466. 

*-*  Robertson  v.  Carruthers,  2  Stark.  571;  Fuller  v.  Kennebec  Mut. 
Ins.  Co..  31  Me.  325. 

"°  Hall  v.  Ocean  Ins.  Co.,  37  Fed.  Rep.  371.  Sale  Whether  Justifi- 
able— Opinions  of  Text-Writers. — Mr.  Phillips  says  the  exercise  of 
this  power  is  jealously  watched  by  the  courts,  and  that  "the  neces- 
sity of  the  sale  must  be  clearly  made  out  and  it  must  appear  that 
no  other  course  could  be  reasonably  taken":  2  Phillips  on  Insurance, 
3d  ed.,  308,  sec.  1579.  Mr.  Arnould  says:  "It  is  obvious  that  nothing 
but  a  case  of  absolute  and  supreme  necessity,  such  as  sweeps  all 

ordinary  rules  before  it.  can  justify  the  master  in  such  sale 

Extreme  emergencies,  however,  may  arise  in  which  the  master  may 
be  at  a  distance  from  his  home  port  and  without  any  opportunity 
of  consulting  either  the  shipowner  or  the  merchant,  and  has  no  al- 
ternative left  him.  acting  with  perfect  good  faith  as  a  prudent  and 
skillful  man  and  for  the  best  interests  of  all  concerned,  than  to  sell 
the  property  intrusted  to  his  charge";  and  he  also  adds  that  the  ex- 
ercise of  this  power  is  jealously  watched  by  the  courts:  1  Arnould  on 
Marine  Insurance,  Perkins'  ed.  18r>0,  *189,  *192;  1  Arnould  on  Ma- 
rine Insurance,  Maelaehlan's  ed.  1887,  351,  et  seq.  Mr.  Parsons  sa;\s: 
"The  sale  is  valid  when  made  from  an  actual  and  stringent  neces- 
sity  Nothing  is  more  certain  or  obvious  than  the  rule  that  a 

sale  by  the  master  is  Justified  only  by  'a  stringent  necessity  and  the 
rule  that  a  sale  by  the  master  is  justified  if  a  prudent  owner  under 
the  same  circumstances  would  have  made  it'  are  not  only  two  rules 
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§  3130.  Sale,  whether  Justifiahh — The  Rule.— The 
right  of  the  master  to  sell  must  be  governed  by  the  existence 
of  such  disastrous  circumstances  and  extraordinary  impedi- 
ments to  the  voyage,  and  a  predominating  motive  to  prosecute 
the  voyage,  that  it  may  be  reasonably  presumed  that  a  pru- 
dent owner  would  have  so  acted  under  the  like  circum- 
stances.331 A  necessity,  in  degree  an  urgent  one,  must  exist, 
governed  wholly  by  the  circumstances,  the  good  faith  of  the 
master,  and  the  inability  to  communicate  with  the  owner  in 
time.  The  necessity  must  also,  as  to  urgency,  be  such  that 
the  master's  duty  and  the  exercise  of  his  best  discretion  obli- 
gates him,  in  view  of  all  the  circumstances,  to  sell,  there  being 
no  alternative,  and  the  necessity  being  absolute  and  su- 
preme, not  a  physical  one  merely,  but  such  a  moral  one  as 
amounts,  in  the  language  of  Mr.  Justice  Story,332  to  "a  vehe- 
ment exigency,  which  justifies  and  requires  a  sale  to  be  made 
as  a  proper  matter  of  duty  to  the  owner,  to  prevent  a  greater 
sacrifice  or  a  total  ruin  of  the  property."  In  brief,  good  faith, 
necessity,  and  duty,  under  the  then  existing  circumstances  all 
combine,  having  in  view  the  inability  to  communicate  and 
obtain  advices  from  the  owner.333 

but  two  very  different  rules":  2  Parsons  on  Marine  Insurance,  ed. 
1868,  146-48. 

881  Milles  v.  Fletcher,  Doug.  231,  per  Lord  Mansfield;  2  Phillips  on 
Insurance,  3d  ed.,  305,  sec.  1569. 

832  In  Robinson  v.  Commonwealth  Ins.  Co.,  2  Sum.  (U.  S.)  226,  227. 

888  The  Sarah  Ann,  2  Sum.  (C.  C.)  215;  13  Pet.  (U.  S.)  337;  The 
Gratitudine.  3  C.  Rob.  240;  The  Mary,  Bee  (U.  S.),  120;  Scull  v. 
Briddle,  2  Wash.  (C.  C.)  150;  The  Amelia,  6  Wall.  (U.  S.)  26;  Pataps- 
co  Ins.  Co.  v.  Southgate,  5  Pet.  (U.  S.)  604;  Hall  v.  Franklin  Ins.  Co., 
9  Pick.  (Mass.)  466;  Fontaine  v.  Phoenix  Ins.  Co.,  11  Johns.  (N.  Y.) 
293;  Joy  v.  Allen,  2  Wood.  &  M.  (C.  C.)  328;  The  Amelia,  2  Cliff. 
<C.  C.)  444;  The  Brutus,  2  Gall.  (C.  C.)  548;  The  Henry,  Blatchf.  &  H. 
(U.  S.  D.  C.)  463;  The  Fanny,  Edw.  Adm.  117;  The  Tilton.  5  Mason 
(C.  C).  476;  Pierce  v.  Ocean  Ins.  Co.,  18  Tick.  (Mass.)  S3;  The  Forti- 
tude, 3  Sum.  (C.  C.)  240;  Read  v.  Bonham.  3  Brod.  &  B.  147;  Tome 
v.  Dubois.  6  Wall.  (U.  S.)  554;  Winn  v.  Columbian  Ins.  Co.,  12  Pick. 
(Mass.)  279;  Havelock  v.  Rockwood,  8  Term  Rep.  268;  Green  v.  Royal 
Exch.  Assur.  Co.,  6  Taunt.  68.  The  power  of  the  master  to  sell  must 
be  exercised  with  great  caution,  and  only  in  extreme  cases,  and  will 
not  be  upheld  unless  the  circumstances  under  which  the  vessel  was 
placed  rendered  the  sale  necessary:    Robinson  v.  Georges  Ins.  Co., 
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§3131.     Sale— Master,    Owner,    or   Part   Owner. — Al- 

a  vessel  is  injured  to  more  than  half  her  value,  jet  if  she  pro- 
ceeds to  her  port  of  destination  in  safety,  a  sale  there  by  the 
master,  a  part  owner,  withou.1  consulting  the  insurers  at  a  port 
in  tin-  same  country  is  not  justifiable;334  and  where  the  master 
is  also  a  part  owner,  and,  from  the  circumstances  of  the  case, 
he  is  not  authorized  to  sell  as  master,  his  interest  only  as  owner 
would  pass  to  the  vendee.335  The  mortgagees  of  a  vessel  can- 
not recover  on  a  policy  of  insurance  as  for  a  total  loss,  where  a 
vessel  has  been  sold  by  the  master,  who  was  also  the  owner,  by 
simply  showing  that  the  master  acted  in  good  faith,  and  could 
not  otherwise  obtain  funds  to  pay  salvage  and  other  necessary 
expenses  at  the  port  where  he  then  was.  They  must  also  show 
that  he  acted  with  good  judgment  and  discretion,  as  a  prudent 
owner  would  have  done;  and  that,  upon  finding  himself  unable 
to  procure  funds  through  his  own  exertions,  he  communicated 
with  the  insurers,  to  afford  them  an  opportunity  to  raise  the 
needful  funds,  provided  he  could  have  done  so  by  the  use  of 
reasonable  means  and  without  extraordinary  delay.336  "Where 
the  insured  is  master,  part  owner,  and  consignee,  the  sale  by 
him  of  the  cargo  at  a  port  of  necessity,  where  the  voyage  was 
broken  up,  is  considered  a  reception  of  the  goods  by  him  as 

17  Me.  131;  35  Am.  Dec.  239.  So  the  sale  of  a  vessel  and  cargo  dam- 
aged by  accident  Is  justified  only  in  case  of  urgent  necessity,  and 
after  the  master  has  employed  due  diligence  to  discover  whether 
other  available  means  of  saving  either  were  within  his  reach,  and 
due  diligence  in  such  rase  depends  upon  the  facts.  The  muster  is 
Invested  with  a  discretion  depending  upon  the  circumstances,  and 
if  it  appear  that  he  exercised  this  power  with  ordinary  good  judg- 
ment, fairness,  and  promptitude,  the  necessity  of  the  sale  will  be 
presumed:  CaldAvell  v.  Western  etc.  Ins.  Co.,  19  La.  42:  36  Am.  Dec. 
607.  Again  the  master  has  the  power,  when  the  termination  of  the 
voyage  "becomes  hopeless  and  no  prospect  remains  of  bringing  the 
vessel  home,  to  do  the  best  for  all  concerned  and  therefore  to  dis- 
pose of  her  for  their  benefit":  Hunter  v.  Farker.  7  Mees.  &  W.  342, 
per  Parke,  B..  cited  in  1  Arnonld  on  Marine  Insurance,  Perkins'  ed. 
lSr.O.  *100;  2  Arnould  on  Marine  Insurance,  1094,  *1088;  1  Arnould  (in 
Marine  Insurance.   Maclachlan's  ed.  1S87,  352. 

***  Foiroo  v.  Ocean  Ins.  Co.,  18  Fiek.  (Mnss.)  83;  29  Am.  Dec.  r.07. 

*"  Feirce  v.  Ocean  Ins.  Co..  18  Pick.  (Mass.)  8?,;  20  Am.  Dec.  507. 

""  Stephenson  v.  Pacific  M.  I.  Co.,  7  Allen  (Mass.),  232;  83  Am.  Dec. 
681. 
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owner,  and  a  pro  rata  freight  is  earned  thereby.  The  insurer 
on  such  freight  is  liable  only  for  the  balance.337  -But  co-own- 
ers are  bound  by  a  sale  by  the  master  who  is  part  owner,  where 
they  ratify  such  sale  by  joining  in  a  claim  upon  the  underwrit- 
ers for  a  total  loss,  crediting  the  proceeds  of  the  sale  by  way  of 
salvage  after  deducting  all  charges.338  The  fact  that  the  mas- 
ter is  also  part  owner  docs  not  prevent  him  from  making  such 
sale  as  agent  of  the  underwriters.339 

§  3132.  Bottomry  Bond  and  Sale — Assurer's  Refu- 
sal to  Pay  Bond. — As  already  appears  herein,  it  may  be  stated 
generally  that  to  justify  the  giving  of  a  bottomry  bond  there 
must  be  a  necessity  for  repairs,  and  likewise  a  necessity  for  re- 
sorting to  bottomry  to  procure  funds  to  defray  expenditures.  It 
is  only  when  this  is  the  least  disadvantageous  mode  of  borrow- 
ing that  resort  may  be  had  thereto  by  the  master.  The  giving 
such  a  bond  is  only  justifiable  in  case  of  extremely  great  or 
urgent  necessity  or  extreme  pressure.340  Again,  it  is  held  in 
the  supreme  court  of  the  United  States  that  a  case  of  utter  loss 
within  the  meaning  of  a  bottomry  and  respondentia  bond  does 
not  exist,  and  the  vessel  is  still  subject  to  the  hypothecation 
as  long  as  she  continues  to  exist  in  specie  in  the  owner's  hands, 
even  though  she  requires  repairs  greater  than  her  value.  And 
if  the  vessel  is  wrecked  by  any  of  the  enumerated  perils  dur- 
ing her  voyage,  but  is  not  an  utter  loss,  the  bond  being  condi- 
tioned to  be  void  in  case  of  an  utter  loss,  the  bondholder  is 
entitled  as  against  insurers  to  the  proceeds  of  the  cargo  saved 
by  his  efforts,,  even  though  the  underwriters  have  accepted  an 
abandonment  as  for  a  total  loss,  and  have  paid  the  amount  of 

,87  Williams  v.  Smith,  2  Caines  (N.  Y.),  13. 

m  Peirce  v.  Ocean  Ins.  Co..  18  Pick.  (Mass.)  83;  29  Am.  Dec.  5G7. 

"•  Prince  v.  Ocean  Ins.  Co.,  40  Me.  481. 

»*  The  ship  Fortitude.  3  Sum.  (C.  C.)  228,  per  Story,  J.  See  The 
Polly,  Bee  Adm.  157;  The  Aurora,  1  Wheat.  (U.  S.)  9fi;  The  Mary,  1 
Paine  (C.  C),  671;  The  Brldgewater,  Olc.  Adm.  35;  Rucher  v.  Conyng- 
ham,  2  Pet.  Adm.  (V.  S.)  295:  The  John  &  Alice.  1  Wash.  (C.  C.)  293; 
The  Santissima  Trinidad.  Pro  Adm.  3.">3;  Crawford  v.  The  William 
P.  Penn.  3  Wash.  (C.  C.)  4S4;  The  Hannah,  Bee  Adm.  348.  But  see 
The  Draco.  2  Sum.  (C.  C.)  157;  Conard  v.  Atlantic  Ins.  Co..  1  Pet. 
(U.  S.)  437;  United  States  v.  Delaware  Ins.  Co.,  4  Wash.  (C.  C.)  41S. 
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their  obligation,  it  also  appearing  that  the  proceeds  are  insuffi- 
cient to  satisfy  the  bond.341  But  if,  upon  an  offer  to  abandon 
the  insurers  tell  the  assured  to  repair  aud  pay  the  bills,  and  he 
refuses  to  advance  any  money,  but  makes  repairs,  and  money  is 
raised  on  bottomry,  but  on  arrival  the  insurers  refuse  to  pay 
the  bond  and  the  vessel  is  sold  for  a  less  sum  than  the  bottom- 
ry lien,  the  insurers  are  liable  for  all  losses  sustained  by  in- 
sured by  reason  of  said  refusal.342 

§  3133.  Sale — Obligation  to  Communicate  with  Own- 
er or  Insurers — Notice. — There  is  no  doubt  but  that,  as  a 
general  rule,  the  master  of  a  ship  has  no  power  to  judge  of  the 
necessity  of  selling  a  damaged  vessel,  if  he  can  under  the  cir- 
cumstances communicate  with  and  consult  the  owners  or  in- 
surers.343 But  it  is  undoubtedly  true  that  all  the  circum- 
stances must  be  considered,  such  as  the  situation  of  the  ship, 
the  available  and  speedy  means  of  communication,  the  neces- 
sity of  prompt  action,  the  extreme  urgency  of  such  necessity, 
and  the  increased  hazard  and  danger  of  delay.344  It  is  also 
decided  that  if  a  master  is  justified  in  selling  the  cargo  of  a 

•«  Insurance  Co.  v.  Gossler,  96  U.  S.  (6  Otto)  645. 

ta  So  held  in  Costa  v.  Newnham,  2  Term  Rep.  407. 

*a  Peirce  v.  Ocean  Ins.  Co.,  18  Pick.  (Mass.)  83;  29  Am.  Pec.  567; 
Brackett  v.  McNair,  14  Johns.  (N.  Y.)  170;  Pike  v.  Batch,  30  Me.  302; 
61  Am.  Dec.  248;  Amory  v.  McGregor,  15  Johns.  (N.  Y.)  24;  The 
Joshua  Barker,  Abb.  Adm.  (U.  S.)  215;  Bryant  v.  Commonwealth 
Ins.  Co.,  6  Pick.  (Mass.)  131;  13  Pick.  (Mass.)  544.  See  Goodwin  v. 
United  States,  6  Ct.  of  CI.  146;  2  Phillips  on  Insurance,  3d  ed..  307, 
sec.  1578;  citing  Tanner  v.  Bennett,  1  Ryan  &  M.  182;  Scull  v.  Brid- 
dle,  2  Wash.  (C.  C.)  150;  The  Brig  Sarah,  13  Pet.  (U.  S.)  387;  2  Sum. 
(C.C.)  206;  The  Fanny,  Edw.  Adm.  117.  The  master  of  a  vessel  lias 
no  implied  authority  to  sell  her  without  communicating  with  the 
owner  or  insurer,  so  as  to  enable  the  owner  to  claim  for  a  total  loss, 
<m  account  of  an  injury  to  more  than  half  her  value,  where,  after 
the  injury,  she  reaches  her  destination  without  repairs  and  is  lying 
in  safety  at  a  wharf,  and  the  master  has  ample  opportunity  to  give 
notice  of  abandonment  directly  to  the  insurer,  or  indirectly  through 
the  agent  of  the  owner,  even  though  such  sale  is  recommended  by 
surveyors  after  a  survey:  Teirce  v.  Ocean  Ins.  Co.,  18  Pick.  (Mass.) 
83;  29  Am.  Dec.  567. 

M  See  2  Phillips  on  Insurance,  3d  ed.,  307,  308,  sec.  1578;  citing 
The  Brig  Sarah  Ann,  13  Pot.  (TJ.  S.)  387,  per  Story,  J.;  The  Fanny, 
Edw.  Adm.  117,  per  Lord  Stowell. 
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shipwrecked  vessel,  be  is  bound  to  give  such  notice  as  will 
warn  parties  of  the  time  and  manner  of  sale.345  Again,  it  is 
held  in  Louisiana  that  the  best  means  of  disposing  of  a  sea- 
damaged  cargo  unfit  to  be  reshipped  is  by  sale  at  public  auc- 
tion in  accordance  with  the  laws  of  the  seaport  which  the  ship 
has  sought  as  a  port  of  necessity  or  distress.340 

§  3134.  Sale  of  Cargo — how  far  Justifiable. — Some 
consideration  has  already  been  given  to  the  question  of  the 
sale  of  the  cargo  in  connection  with  repairs.  The  right  and 
obligation  of  the  master  to  forward  the  cargo  where  that  can 
be  done  is  also  involved.  But  it  may  be  stated  generally  that 
the  master,  in  cases  of  absolute  necessity,  or  extreme  emer- 
gency, may,  in  the  exercise  of  his  best  judgment,  discretion, 
and  acting  in  good  faith,  decide  to  sell  the  cargo  immediately, 
and  this  right  and  power  may  exist  where  the  ship  is  disabled 
and  no  means  of  transshipment  exist ;  or  where  means  of  trans- 
shipment do  exist,  but  the  cargo  is  perishable  in  its  nature,  and 
by  reason  of  sea  damage  is  unable  to  be  forwarded,  so  that  it 
can  arrive  at  its  destination  in  specie;  or  where  it  is  so  much 
injured  as  that  it  will  become  utterly  worthless;  or  is  in  such 
a  state  of  putrefaction  as  to  endanger  the  ship's  safety  or  the 
general  safety,  even  though  it  might  have  been  forwarded.347 
If  a  sale  of  the  cargo  be  made  by  the  original  consignees  at  the 
port  of  destination  where  the  vesel  is  under  capture,  it  is  to  be 
treated  as  a  sale  in  a  hostile  part  by  the  captors.348     A  consent 

t4i  Bupeley  v.  Sun  Mut.  Ins.  Co.,  7  La.  Ann.  279;  56  Am.  Dec.  603. 
See  The  Joshua  Barker,  Abb.  Adm.  (U.  S.)  219;  Brackett  v.  McNalr, 
14  Johns.  (N.  Y.)  170;  Amory  v.  McGregor,  15  Johns.  (N.  Y.)  24. 

848  Gornila  v.  Hibernia  Ins.  Co.  (La.  Ann.),  4  S.  Rep.  490. 

'*»  The  Gratitudine,  3  Bob.  240,  per  Lord  Stowell;  Joy  v.  Allen,  2 
Wood.  &  M.  (C.  C.)  328;  Winn  v.  Columbian  Ins.  Co.,  12  Pick.  (Mass.) 
279;  Tost  v.  Jones.  10  How.  (U.  S.)  150;  Jordan  v.  Warren  Ins.  Co.. 
1  Story  (C.  C),  342;  Hunt  v.  Royal  Exch.  Assur.  Co..  5  Maule  & 
S.  55;  Smith  v.  Martin,  6  Binn.  (Pa.)  262;  Vlierboom  v.  Chapman.  13 
Mees.  &  W.  320;  Treadwell  v.  Union  Ins.  Co.,  6  Cow.  (N.  Y.)  270; 
Boux  v.  Salvador,  3  Bins.  N.  C.  2C,C>;  Stillman  v.  Hurd,  10  Tox.  109; 
Boss  v.  The  Active.  H  Wash.  (C.  C.)  226;  Saltus  v.  Everett.  20  Wond. 
(N.  Y.)  267;  Watt  v.  Totter,  2  Mason  (C.  C),  82;  Dodge  v.  Union  Ins. 
Co..  17  Mass.  478. 

"»  Marshall  v.  Parker,  2  Camp.  69. 


£g  3135,3136     REPAIRS — FIFTY    1'EIi    CENT    RULE.  309G 

by  the  parties  concerned,  for  their  own  benefit,  to  a  sale  at  an 
intermediate  port  without  agreement  as  to  the  freight,  oper- 
ates to  the  effect  that  only  pro  rata  freight  is  due.:!4'J  A  sale 
of  the  cargo  by  the  supercargo  for  the  interests  of  all  con- 
cerned  is  justified  where  there  is  a  capture  of  the  vessel  and 
the  cargo  condemned,  but  the  vessel  is  permitted  to  sail  with 
it  without  security,  but  under  a  prohibition  not  to  carry  it  to 
ports  within  certain  limits,  the  port  of  destination  being  with- 
in said  prescribed  limits.350 

§  3135.  Sale  of  Cargo — Cases. — It  is  held  that  noth- 
ing short  of  a  legal  necessity  will  justify  a  sale  of  the  cargo, 
and  that  what  a  prudent  owner  if  present  would  have  done, 
or  that  the  sale  was  the  best  thing  for  all  concerned,  is  not  a 
test  of  the  necessity  or  justifiableness  of  the  sale.351  And 
where  a  cargo  of  iron  was  sunk  in  the  river,  and  was  recovered 
after  considerable  delay  and  sold  at  a  less  price  than  it  would 
have  brought  had  it  promptly  and  safely  arrived  at  its  desti- 
nation, a  recovery  was  denied.352  So  where  flour  is  so  far  dam- 
aged by  a  peril  insured  against,  as  to  be  an  injury  for  which  in- 
surers are  liable,  a  sale  at  a  port  of  distress  is  justifiable.353 
If  in  order  to  obtain  water  the  cargo  is  compelled  to  be  landed 
and  put  into  custom-stores,  but  there  is  no  prohibition  against 
taking  the  cargo  again,  the  master  is  not  justified  in  selling  it 
there.354 

§  3136.  Sale — Ri.irlit  or  Obligation  to  Transship  or 
Forward  Goods. — We  have  already  considered  to  some  extent 

the  obligation  of  the  master  to  forward  goods.  The  obligation 
of  the  master  to  transship  involves  many  factors.  It  depends 
upon  the  character  and  condition  of  the  cargo,  the  degree  of 
sea  damage,  and  the  ability  to  keep  the  goods,  the  amount  of 

*°  2  Phillips  on  Insurance,  3d  ed.,  p.  205.  sec.  1447. 
"m  Ilurtin  v.  Phoenix  Ins.  Co.,  1  Wash.  (C.  C.)  400. 
■"  Bryant  v.  Commonwealth  Ins.  Co.,  13  Pick.  (Mass.)  543. 
"'  Edgar  Thompson  Stool  Co.  v.  Boylston  Mut.  Ins.  Co.,  12  Mo. 
App.  244. 
m  Moses  v.  Columbian  Ins.  Co.,  6  Johns,  ix.  Y.)  219. 
*"  Wood  v.  Pleasants,  3  Wash.  (C.  C.)  201. 
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the  cargo  saved  compared  with  the  whole,  in  cases  of  ship- 
wreck or  other  disaster,  and  the  expense  and  risk  of  sending 
on;  that  is,  the  probable  damage  likely  to  arise  from  the  dam- 
aged condition  of  the  goods;  the  nature  of  the  voyage  and  the 
ability  to  hire  another  ship  in  the  port  of  necessity  or  distress 
or  a  contiguous  port  at  that  time  or  within  a  reasonable 
time.355  A  sale  at  an  intermediate  port  may  be  presumed  to 
have  been  made  by  the  master  for  the  benefit  of  the  shipper 
and  at  his  request  where  the  goods  are  not  so  sea  damaged 
but  that  they  might  have  been  carried  on  and  delivered  in 
specie  at  the  port  of  destination  as  articles  not  having  lost 
their  identity,  though  of  no  value,  and  full  freight  becomes 
due,  and  in  such  case  the  underwriters  on  freight  should  not 
be  liable  for  loss,  but  if  the  goods  are  so  injured  by  a  peril 
within  the  policy  that  they  cannot  be  carried  on  without  en- 
dangering the  safety  of  the  ship  and  the  lives  and  health  of 
the  crew,  the  sale  by  the  master  at  an  intermediate  port  should 
be  presumed  to  have  been  made  upon  the  consent  and  election 
of  the  shipowner,  without  rendering  assurers  the  less  liable  for 
a  partial  loss.350  Thus,  where  the  policy  was  on  freight,  and 
the  vessel  was  obliged  to  put  into  a  port  from  necessity,  and 
it  became  necessary  to  take  out  the  cargo  to  repair  the  ship, 
but  being  found  greatly  deteriorated,  and  in  a  state  not  fit 
to  be  reshipped,  it  was  sold.  The  vessel  was,  however,  re- 
paired, so  as  to  be  able  to  prosecute  her  voyage,  and  it  was 
held  that  the  insured  could  not  recover  for  a  loss  of  the  freight, 
as  the  subject  still  remained  in  specie,  though  damaged.357 
So  if  another  vessel  can  be  procured  and  the  cargo  forwarded, 
having  in  view  all  the  circumstances,  expense,  and  risk  neces- 
sary to  be  incurred,  the  master  is  not  justified  in  making  sale 
of  the  goods,  but  should  procure  another  vessel  to  carry  them, 
and  should  obtain  one  at  a  contiguous  port  if  none  can  be  had 
at  the  port  of  distress,  but  there  is  no  obligation  to  transport 

855  Pee  Ilndson  v.  Harrison,  3  Bred.  &  B.  07:  Jordan  v.  Wnrren  Ins. 
Co.,  1  Story  (C.  0.),  342,  per  Story.  J.:  McGaw  v.  Ocean  Ins.  Co.,  23 
Pick.  (Mass.)  405.  and  cases  throughout  this  section. 

*"  2  Phillips  on  Insurance.  3d  ed.,  200,  207.  sec.  144S:  citing  Whit- 
ney v.  New  York  Fireman's  Ins.  Co.,  IS  Johns.  (X.  Y.)  208. 

*"  Saltus  v.  Ocean  Ins.  Co.,  14  Johns.  (N.  Y.)  13S. 
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the  goods  by  land  in  order  to  have  them  reshipped.  If  the 
master  neglects  to  forward  the  goods  when  the  circumstances 
would  reasonably  necessitate  his  so  doing,  the  assured  cannot 
by  abandonment  recover  a  total  loss.35s  But  it  is  also  held 
that  the  cargo  should  be  reshipped  if  possible  where  it  can  be 
done  at  less  than  fifty  per  cent  of  its  value,  even  though  it  must 
be  transported  a  distance  overland  in  order  to  be  reship- 
ped.359 And  if  means  of  transshipment  or  transportation  can 
be  procured,  and  the  cargo,  though  unladen,  by  reason  of  the 
damage  sustained  to  the  vessel  is  in  a  condition  to  be  forward- 
ed to  the  port  of  destination,  a  sale  made  at  the  place  of  dis- 
aster without  consulting  insurers  is  not  justifiable,  and  gives 
assured  no  right  to  recover  under  an  abandonment  as  for  a 
total  loss,  although  he  may  recover  for  a  partial  loss  of  cargo.360 
And  the  same  is  true  where  the  goods  could  have  been  for- 
warded by  another  vessel  or  even  by  lighters.361  If  a  steamer 
navigating  the  river  can  be  repaired  in  a  few  days  and  can 
remain  in  a  safe  harbor  in  the  mean  time,  the  transshipment 
by  another  boat  is  not  justified,  and  the  insurers  are  held  dis- 
charged thereby.362  But  the  rule  as  to  forwarding  goods 
above  stated  does  not  require  resort  to  distant  places  to  pro- 
cure a  vessel,  and  there  are  serious  impediments  to  putting  the 
cargo  on  board ;  as  where  it  would  have  been  necessary  to  cart  a 
cargo  of  wheat  across  a  beach  and  a  vessel  could  not  approach 
within  several  miles  of  the  shore  to  receive  it.363  So  where  a 
vessel  has  been  captured,  the  voyage  broken  up,  and  abandon- 
ment made,  and  the  supercargo  has  invested  the  proceeds  of 
the  outward  shipment  in  another  cargo,  upon  the  sales  of 
which  a  freight  has  been  made,  the  underwriters  are  entitled 


*■*  Bryant  v.  Commonwealth  Ins.  Co..  6  Pick.  (Mass.)  131:  Trend  well 
v.  Union  Ins.  Co.,  fi  Cow.  (N.  Y.)  270;  SaltUB  v.  Ocean  Ins.  Co.,  12 
Johns.  (N.  Y.)  107;  7  Am.  Dec.  290;  Schieffelin  v.  New  York  Ins.  Co., 
9  Johns.  (N.  Y.)  21. 

858  Bryant  v.  Commonwealth  Ins.  Co..  13  Pick.  (Mass.)  543. 

tn  Rugely  v.  Sun  Mut.  Ins.  Co.,  7  La.  Ann.  279;  56  Am.  Dec.  603. 

•«  Ludlow  v.  Columbian  Ins.  Co..  1  Johns.  (N.  Y.)  335. 

"*  Salisbury  v.  Mutual  Ins.  Co..  23  Mo.  553. 

ms  Treadwell  v.  Union  Ins.  Co.,  6  Cow.  (N.  Y.)  270;  Saltus  v.  Ocean 
Ins.  Co.,  12  Johns.  (N.  Y.)  107;  7  Am.  Dec.  290. 


3090  SALE— TRANSSHIPMENT — MARINE.  §  313G 

to  tlie  profits.304  The  underwriter's  liability  in  cases  of  trans- 
shipment continues  on  the  goods  transshipped  where  the  mas- 
ter is  justified  in  forwarding  the  goods  in  another  ship,  or  in- 
surer's consent  thereto,  and  this  applies  to  freight  or  profits 
as  well.305 

884  Simmonds  v.  Union  Ins.  Co.,  1  Wash.  (C.  C.)  443. 

■M  1  Arnould  on  Marine  Insurance,  Perkins'  ed.  1S50,  181,  *179;  cit- 
ing riantamour  v.  Staples,  1  Term  Rep.  11;  Shipton  v.  Thornton,  9 
Ad.  &  E.  314.  The  California  code  provides  that  when  the  ship  is  pre- 
vented at  an  intermediate  port  from  completing  the  voyage  by  the 
perils  insured  against,  the  master  must  make  every  exertion  to  pro- 
cure, in  the  same  or  a  contiguous  port,  another  ship  for  the  purpose 
of  conveying  the  cargo  to  its  destination;  and  the  liability  of  a  ma- 
rine insurer  thereon  continues  until  they  are  thus  reshipped:  Deer- 
ing's  Annot.  Civ.  Code  Cal.,  sec.  2707.  See  further  on  the  point 
above  considered,  Morris  v.  Robinson,  3  Barn.  &  C.  190;  Everett  v. 
Saltus,  15  Wend.  (N.  Y.)  474;  The  Maggie  Hammond,  9  Wall.  (U.  S.) 
455;  Hunter  v.  Prinseps,  10  East,  378;  King  v.  Shepard,  3  Story  (C. 
O.',  340;  Van  Omeron  v.  Dowick,  3  Camp.  N.  P.  43;  Bork  v.  Norton, 
2  McLean  (C.  C),  422;  The  Pacific,  Brown  &  L.  243;  Wilson  v.  Millar, 
2  Stark.  N.  P.  1:  The  Schooner  Tilton,  5  Mason  (C.  C),  465;  Patapsco 
Ins.  Co.  v.  Southgate,  5  ret.  (U.  S.)  604;  Cannan  v.  Meaburn,  1  Bing. 
243,  465;  Shipton  v.  Thornton,  9  Ad.  &  E.  314;  Pope  v.  Nickerson,  3 
Story  (C.  C),  465;  Anderson  v.  Wallis,  2  Maule  &  S.  240;  The  Niagara 
v.  Cordes,  21  How.  (U.  S.)  7;  Freeman  v.  East  Ind.  Co.,  5  Barn.  & 
Aid.  607;  Beid  v.  Darby,  10  East,  143;  Searle  v.  Scovell,  4  Johns.  Ch. 
(N.  Y.)  218;  Robertson  y.  Western  etc.  Co.,  19  La.  227;  36  Am.  Dec. 
673. 
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1  .Etna  Ins.  Co.  v.  Fhelps,  27  111.  71;  81  Am.  Dec.  217. 

(3100) 
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Such  reservation  is  merely  a  privilege  for  the  benefit  of  the 
assurers,  which  they  may  adopt  or  not  as  they  deem  advisable.2 
But  the  contract  of  insurance  is  an  agreement  to  pay  a  sum 
certain  if  assurers  neglect  to  rebuild.3  And  it  is  said  that  by 
an  election  to  rebuild,  upon  notice  given  as  required,  the  in- 
surance agreement  is  converted  into  a  building  contract,  for 
which  the  company  has  received  the  consideration  in  advance, 
and  the  amount  insured  ceases  to  be  a  rule  of  damages.4  But 
it  is  held  in  Illinois  that  the  notice  of  an  intention  to  rebuild 
does  not  transform  the  insurance  into  an  agreement  to  re- 
build.5 It  is  also  declared  that  a  covenant  to  rebuild  runs 
with  the  land,  and  is  a  covenant  to  apply  the  proceeds,  in  case 
of  loss,  to  the  reparation  of  the  insured  property,6  and  the  re- 
building is  said  to  be  only  a  mode  of  payment.7  But  it  may 
fairly  be  said  that  the  option  to  rebuild,  being  reserved  in  the 
policy  and  an  election  being  made  so  to  do,  the  cost  of  rebuild- 
ing is,  in  a  certain  degree,  a  substitute  for  the  indemnity  in  a 
contract  of  fire  insurance,  and  if  the  election  is  made  and  the 
condition  properly  fulfilled,  the  substituted  indemnity  as  to 
that  loss  is  effectual,  and  the  contract  carried  out  in  this  re- 
spect. Although  as  to  future  losses,  where  the  cost  of  rebuild- 
ing is  less  than  the  stipulated  amount  of  indemnity  agreed 
upon  in  the  policy,  it  is  held  that  such  surplus  of  the  insur- 
ance money  remains  liable,  and  that  the  policy  is  not  canceled 
as  to  such  balance.8 

§  3151.  Contract  to  Repair  or  Rebuild  is  between  In- 
surer and  Insured  only. — The  option  given  insurer  under 
a  contract  of  insurance  to  repair,  rebuild,  or  replace  at  his 

1  Commonwealth  Ins.  Co.  v.  Sennett,  37  Pa.  St.  205;  78  Am.  Dec. 
418;  Brinley  v.  National  Ins.  Co..  11  Met.  (Mass.)  195,  per  Wild,  J. 

•  Home  Mut.  F.  Ins.  Co.  v.  Garfield,  60  111.  124. 

•  Morrell  v.  Irving:  F.  Ins.  Co.,  33  N.  Y.  429;  88  Am.  Dec.  396; 
Beals  v.  Home  Ins.  Co.,  36  N.  Y.  522;  Heilman  v.  Westchester  F. 
Ins.  Co..  75  N.  Y.  7. 

•  Home  Ins.  Co.  v.  Garfield,  60  111.  124. 

•  Thomas  v.  Vonkapff.  6  Gill  &  J.  (Md.)  372. 

r  Beals  v.  Home  Ins.  Co.,  36  Barb.  (N.  Y.)  614. 

•  Trull  v.  Roxbury  Ins.  Co..  3  Cush.  (Mass.)  26.°,:  Times  F.  Ins.  Co. 
v.  Hawke,  5  Hurl.  &  N.  9ftr>:  Ryder  v.  Insurance  Co.,  52  Barb.  (N.  Y.) 
447;  Bersche  v.  Insurance  Co.,  31   Mo.  546. 
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option,  by  giving  notice  within  the  time  specified,  constitutes 
a  contract  between  insurer  and  insured  only,  and  no  one 
can  take  advantage  of  the  neglect  to  give  the  notice  required 
and  demand  the  amount  of  the  insurance  money  instead  ex- 
cept assured,  and  under  this  rule  neither  a  mortgagee  nor 
judgment  creditor  can  interpose  to  prevent  the  performance  of 
the  obligation.0  And  it  is  held  that  although,  the  required  no- 
tice has  not  been  given,  the  insurers  may  rebuild  instead  of 
paying  the  loss,  if  the  insured  consents  and  notwithstanding 
his  creditors  object.10 

§  3152.     Right  to  Rebuild  must  be  Expressly  Reserved. 

A  policy  of  fire  insurance  is  a  personal  contract  between  in- 
surer and  insured,  by  which  the  former  agrees  to  indemnify 
the  latter  against  loss  which  he  may  sustain  by  the  destruction 
of  or  damage  to  his  interest  in  the  insured  property.11  And 
being  a  contract  of  indemnity,  and  the  kind  of  indemnity 
being  stipulated,  the  courts  may  not  incorporate  into  the  con- 
tract another  condition  as  to  the  mode  of  performance  of 
assurer's  obligation,  foreign  to  the  expressed  purpose  and  in- 
tent of  the  parties,  and  thereby  make  the  agreement  one  not  en- 
tered into  between  them.  Therefore,  the  right  to  rebuild  must 
be  expressly  reserved,  or  the  assurers  have  no  right  so  to  do.12 
So  in  Georgia  the  privilege  of  rebuilding  or  reinstating  the 
damaged  or  destroyed  property  must  be  reserved  in  the  policy, 
or  it  does  not  exist.13 

§  3153.  Character  of  Repairs  Obligated  by  Reserva- 
tion.— If  an  option  is  reserved  to  rebuild  or  repair,  and 
the  insurer  elects  to  avail  itself  of  the  privilege,  it  is  only 
bound  to  put  the  house  in  substantially  the  same  state  or  sub- 
stantially as  good  as  before  the  fire,  and  is  not  bound  to  pull 
down  the  old  walls  and  rebuild  them  entirely  on  account  of  any 

•  Stamps  v.  Commercial  F.  Ins.  Co..  77  N.  C.  200:  24  Am.  Dec.  443. 
19  Stamps  v.  Commercial  F.  Ins.  Co..  77  N.  C.  209:  24  Am.  Dec.  443. 
u  Nordyke  etc.  Ins.  Co.  v.  Gery.  112  Ind.  535;  2  Am.  St.  Rep.  219. 
u  Wallace  v.  Insurance  Co..  4  La.,  O.  S.f  289:  2  La.  559;  Common- 
wealth Ins.  Co.  v.  Sennott.  37  Ta.  St.  205;  78  Am.  Dec.  418. 
»  Ga.  Code,  1882,  sec.  2S16. 
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defect  in  their  foundation.  It  is  enough  if  by  incorporating 
what  remained  of  them  the  new  walls  were  as  secure  as  the  old 
ones  were.14  So  assurers  cannot  set  up  said  clause  giving  the 
right  to  make  repairs,  unless  by  such  repairs  the  property  be 
made  as  serviceable  as  before  loss.15  And  where  there  was  a  de- 
fect in  one  of  the  walls,  of  which  the  insurers  had  notice,  they 
having  at  that  time  sufficient  money  in  their  hands  to  make 
good  the  defect,  it  was  held  that  it  could  be  shown  that  re- 
pairs had  not  been  properly  made,  and  that  the  defendants  were 
bound  to  have  the  defect  made  good,  and  that  they  could  not 
claim,  the  prior  advances  having  been  made  on  assured's  certi- 
ficate, that  they  had  been  damnified  by  such  certificate.16  It 
is  held  in  New  York  that  where  the  policy  provides  that  when 
the  merchandise  insured  is  partially  damaged,  the  insured 
shall  forthwith  cause  it  to  be  put  in  as  good  order  as  the 
case  will  admit,  together  with  the  other  usual  provisions 
concerning  the  duty  of  the  assured  to  protect  the  property, 
they  are  not  obliged,  where  the  goods  consist  of  shirts,  bosoms, 
and  collars,  which  have  been  injured  chiefly  by  water  or  hand- 
ling, to  have  them  "relaundried."17 

§  3154.  Character  of  Repairs  may  be  Affected  by 
Ordinance. — If  by  reason  of  municipal  regulations  concern- 
ing wooden  buildings  within  fire  limits  the  insurer  is  unable 
to  use  the  same  material  as  that  of  which  the  building  was  for- 
merly constructed,  then,  having  elected  to  rebuild,  it  must 
employ  such  materials  as  are  permitted  by  the  ordinance,  even 
though  the  cost  thereof  be  greater,  for  such  additional  expense 
for  different  materials  being  necessitated  by  the  ordinance 
affords  of  itself  no  excuse  to  the  insurer  for  not  repairing,  and 
the  owner,  having  been  obliged  himself  to  repair  with  the  re- 


14  Times  F.  Assur.  Co.  v.  Hawke,  1  Fost.  &  F.  406,  407,  per  Cha- 
in nil,  B.,  to  the  jury. 

"  Commercial  F.  Ins.  Co.  v.  Allen.  80  Ala.  571. 

"  Ryder  v.  Commercial  F.  Ins.  Co.,  52  Barb.  (N.  Y.)  447. 

"  Hoffman  v.  JEtna  etc.  Ins.  Co.,  1  Rob.  (N.  Y.)  501;  19  Abb.  Pr, 
(N.  Y.)  325;  32  N.  Y.  405. 
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quired  material,  may  recover  the  cost,  together  with  damages 
for  delay,  including  the  rental  value.18 

§  3155.  Construction  of  Clauses  to  Rebuild  and  that 
Specifying-  Time  of  Payment.  —  A  clause  reserving  the 
right  to  elect  to  rebuild  within  a  specified  time  is  not  repug- 
nant to  one  which  fixes  the  time  of  payment  of  the  loss,  where 
a  shorter  period  is  specified  for  the  time  of  election  than  that 
for  payment  of  the  loss.  The  less  is  included  in  the  greater, 
the  rebuilding  being  in  effect  a  mode  of  performance  or  pay- 
ment.19 And  insurers  may  exercise  their  option  to  pay 
money  damages  or  repair,  so  as  to  make  the  property  as  good 
and  serviceable  as  before  loss.  Where  the  policy  stipulates 
that  insurers  may  make  good  the  loss  or  damage  by  paying 
therefor,  and  also  provides  that  insurers  shall  within  a  speci- 
fied time  after  proofs  of  loss  furnish  assured  with  a  like 
quantity  of  any  or  all  of  the  said  goods  of  the  same  quality 
as  those  injured,  it  is  held  that  the  assurers  can  at  their 
option,  within  the  specified  time  limit,  pay  money  damages  or 
repair  the  machinery,  so  that  it  will  be  as  serviceable  as  before 
the  fire.20 

§  3156.    Assignment  of  Loss,  and  Right  to  Rebuild. — If 

the  insured  sustains  a  loss  under  the  policy  and  directs  assurers 
to  pay  the  loss  to  a  third  party,  and  the  company  gives  consent 
thereto,  such  act  operates  merely  as  an  assignment  of  the  pol- 
icy without  affecting  the  insurer's  right  to  rebuild,  the  con- 
tract reserving  such  right.21 

§  3157.  No  Time  Specified,  Election  must  be  Made 
in  Reasonable  Time. — If  the  contract  does  not  specify  the 
time  within  which  the  reserved  right  to  elect  to  rebuild  shall 
be  made,  it  must  be  made  within  a  reasonable  time.22 

18  So  hold  in  Philadelphia  F.  Assn.  v.  Rosenthal,  108  Pa.  St.  474. 
"  Bonis  v.  Home  Ins.  Co..  30  P.arb.  (N.  Y.)  614. 
*>  Franklin  F.  Tns.  Co.  v.  Hamill,  5  Md.  170. 
"  Tolman  v.  Manufacturers'  Ins.  Co..  1  Cush.  (Mass.)  73. 
"  Paul  v.  Fireman's  Ins.  Co..  35  I. a.  Ann.  98.    See  Haskins  v.  Ham- 
ilton  etc.  Ins.  Co.,  5  Gray  (Mass.),  432. 
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§  3158.  Option  Exercised  to  Rebuild — Defense — 
Pleading-. — The  right  to  rebuild  being  exercised  or  perform- 
ed, operates  as  a  defense  to  an  action  on  the  policy,23  and, 
therefore,  the  complaint  need  not  allege  that  the  insurer  failed 
within  the  specified  time  to  give  notice  of  its  election  to  re- 
build or  repair.  It  is  sufficient  to  aver  in  effect  a  refusal  to  pay 
the  sum  due  within  the  said  specified  time.24  If,  however,  the 
insurer  fails  to  give  notice  within  the  specified  time  of  an  elec- 
tion to  rebuild,  the  rebuilding  of  the  property  constitutes  no 
complete  defense  to  a  suit  for  the  loss,  especially  when  said 
assurer  is  notified  to  proceed  at  its  peril  in  the  rebuilding.25 
And  it  may  be  stated  as  a  general  rule  that  a  condition  allow- 
ing assurer  to  rebuild  cannot  be  claimed  as  a  defense  to  defeat 
an  action  for  pecuniary  indemnity,  unless  the  company  has 
elected  to  rebuild  and  insisted  thereon,  or  has  put  the  insured 
in  default  for  refusing  to  permit  such  rebuilding.26 

§  3159.     Repairs  Unauthorized  Unless  Election  Made. 

As  a  part  of  the  rule  stated  in  the  last  section,  it  is  necessary 
that  the  assurer  elect  to  rebuild  within  the  time  specified, 
otherwise  repairs  or  rebuilding  is  unauthorized.27 

§  3160.     Time  Specified  for  Exercise  of  Option  after 
Proofs  of   Loss    Completed — Corrected    Proofs. — If  it   is 

stipulated  in  the  policy  that  the  option  to  rebuild  or  repair 
shall  be  exercised  after  proofs  of  loss  are  completed,  this  in- 
cludes corrected  proofs  where  the  original  ones  are  returned 
and  corrected  ones  are  furnished  by  assured,  and  the  time  be- 

""  iEtna  Ins.  Co.  v.  Phelps,  27  111.  71;  81  Am.  Dec.  217;  Benedix  v. 
German  Ins.  Co.  (Wis.)  47  N.  W.  Rep.  176;  Beals  v.  Home  Ins.  Co., 
36  N.  Y.  522. 

24  Benedix  v.  German  Ins.  Co.  (Wis.)  47  N.  W.  Rep.  176;  .^tna  Ins. 
Co.  v.  Phelps,  27  111.  71;  81  Am.  Dec.  217. 

25  McAllaster  v.  Niagara  F.  Ins.  Co.,  84  Hun  (N.  Y.),  322;  65  N.  Y. 
St.  Rep.  552;  32  N.  Y.  Supp.  353.  See  Garrett's  Appeal,  100  Pa.  St. 
601,  per  Scott,  J. 

M  Daul  v.   Fireman's  Ins.  Co.,  35  La.  Ann.  98. 

17  Insurance  Co.  of  North  America  v.  Hope,  58  111.  75;  McAllaster 
v.  Niagara  F.  Ins.  Co.,  S4  Hun  (N.  Y.).  322;  65  N.  Y.  St.  Rep.  ."2:  32 
N.  Y.  Supp.  353;  Clover  v.  Greenwich  Ins.  Co.,  101  N.  Y.  277.    Sea 
Garrett's  Appeal.  109  Pa.  St.  G01. 
Joyce,  Vol.  IV.— 193 
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gins  to  rim  for  the  exercise  of  such  election  from  the  time  such 
corrected  proofs  are  received.28 

§  3161.  Delay  Followed  by  Refusal  after  Notice  of 
Election. — If  after  a  notice  given  by  insurers  of  an  in- 
tention to  repair  a  building  they  wait  several  months  and  then 
refuse  to  repair  or  make  payment,  insurers  are  liable  for  the 
cost  of  repairs  at  the  time  when  actually  made,  together  with 
the  damages  sustained  to  the  building  by  exposure  to  the 
weather.29 

§  3162.      Rebuilding  or  Repairs — Delay — Reasonable 

Time. — It  cannot  be  successfully  claimed  that  the  insurers 
are  precluded  from  replacing  the  property  under  a  reserved 
right  so  to  do,  where  an  account  of  the  loss  is  delivered  within 
ten  days  after  the  fire  and  negotiations  are  had  for  a  settle- 
ment, and  within  thirty  days  after  the  fire  the  election  is  made 
by  assurers  to  replace  the  property.30  .  Under  the  New  Hamp- 
shire statute,  if  insurers  elect  to  rebuild  or  repair,  they  must 
begin  to  do  so  within  twenty  days  after  adjusting  the  loss,  and 
must  prosecute  the  work  with  reasonable  diligence  until  it  is 
completed.31  And  in  Georgia  the  insured  has  no  claim  for 
rents  if  the  property  be  rebuilt  or  repaired  within  a  reasonable 
time.32  If  the  reservation  is  of  a  right  to  rebuild  or  replace 
within  a  reasonable  time,  and  it  is  stipulated  that  insurers 
proceed  within  a  specified  number  of  days  so  to  do,  the  ques- 
tion of  reasonable  time  is  for  the  jury;  as  in  case  where  it  de- 
pended upon  the  dates  of  various  notices  from  the  parties,  the 
character  and  condition  of  the  property,  and  the  sickness  and 
death  of  the  workmen.33 

§  3163.  Remedy — Damages — Unreasonable  Delay  in 
Rebuilding- — Failure  to  Complete — Defective  Work. — In 

M  Kelly  v.  Sun  F.  Office  (Pa.  St.),  21  Atl.  Rep.  447:  20  Ins.  L.  J.  407. 

M  American  Cent.  Ins.  Co.  v.  McLanathan,  11  Kan.  533. 

M  Sutherland  v.  Sun  F.  Office.  14  C.  C.  S.,  775;  24  Scot.  Jur.  440. 

"  Pub.  Stats.  N.  II.  1891,  486,  sees.  8,  9. 

■  Ga.  Code,  1882,  sec.  2816. 

"  Hasklna  v.  Hamilton  Mut.  Ins.  Co.,  5  Gray  (Mass.),  432. 
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case  assurer  elects  to  rebuild,  but  neglects  to  prosecute  the  work 
or  delays  the  same  an  unreasonable  time,  or  the  work  is  defec- 
tive, it  is  held  that  an  action  lies  for  damages  for  such  unrea- 
sonable delay  or  failure  to  prosecute,  that  assurer  may  be  com- 
pelled to  remedy  the  defects,  and  also  that  an  action  lies  for 
the  amount  of  the  loss  under  the  insurance  contract.  As 
already  stated,  it  is  held  that  on  the  election  to  rebuild,  the  in- 
surance is  converted  into  a  building  contract,  although  it  is 
also  decided  to  the  contrary.34  Thus,  it  is  held  that  if  the  in- 
surer elects  to  rebuild  or  repair  and  neglects  to  prosecute  the 
work,  but  unreasonably  delays  the  same,  that  an  action  lies 
for  the  resulting  damages.35  And  in  line  with  this  it  is  held 
that  if  the  insurer  elects  to  rebuild  or  repair,  he  cannot  be  re- 
quired to  pay  the  rent  of  the  buildings  during  the  time  neces- 
sarily occupied  in  their  repair.36  And  in  an  Illinois  case  it 
is  held  that  there  is  no  liability  on  the  part  of  the  assurer  to 
pay  rent  to  the  assured  during  the  time  occupied  in  making  the 
repairs,  where  a  reasonable  length  of  time  for  that  purpose  has 
not  elapsed.37  Again,  where  it  was  stipulated  that  the  insurers 
might  "make  good  the  damage  by  repairs,  and  the  insured  shall 
contribute  one-fourth  of  the  expense,"  it  was  held  that  if  the  in- 
surers, acting  in  good  faith,  make  repairs  of  substantial  benefit, 
though  not  fully  making  good  the  loss,  the  measure  of  the 
assured's  damages  would  be  the  difference  between  the  value 
of  the  building  as  repaired,  and  what  it  would  have  been  if 
fully  repaired,  deducting  one-fourth  of  their  value  to  the  es- 
tate.38 And  in  a  Pennsylvania  case  it  was  declared  that  the 
reservation  of  the  right  to  repair  or  rebuild  is  merely  a  privi- 
lege to  be  exercised  at  assurer's  option,  and  therefore  the  ex- 
pense of  repairing  or  replacing  the  property  is  not  a  proper  rule 
for  estimating  the  damages,  on  a  contract  to  measure  the  dam- 


54  See  sec.  3150,  herein. 

M  Home  Ins.  Co.  v.  Thompson,  1  N.  C.  (E.  &  Ap.)  247. 
M  Baroness  of  Pontalba  v.  Phoenix  Assur.  Co.,  2  Rob.  (La.)  131;  38 
Am.  Dec.  203;  Ga.  Code,  1882.  sec.  2816. 
»T  St.  Paul  etc.  Ins.  Co.  v.  Johnson.  77  111.  598. 
"  Parker  v.  Eagle  etc.  Ins.  Co.,  9  Gray  (Mass.),  152. 
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ages  by  the  value  of  the  property  when  the  loss  occurs.39  But 
it  is  also  la-Id  that  where  a  right  to  rebuild  is  reserved  to  in- 
surers, evidence  is  admissible  as  to  the  value  of  the  house  and 
the  cost  of  replacing.40  Again,  in  a  California  case,  where 
the  question  of  damage  to  assured  from  the  assurer's  failure  to 
complete  rebuilding  to  assured's  satisfaction  arose,  it  was  held 
a  material  admissible  question,  "What  was  the  actual  condi- 
tion and  value  of  the  building  at  the  time  of  the  fire?  "  41  Un- 
der a  New  York  decision,  if  the  insurer  only  partially  per- 
forms his  contract  to  rebuild,  the  measure  of  damages  is  the 
amount  which  it  will  take  to  complete  the  building,  so  as  to 
make  it  substantially  like  the  one  destroyed.  And  it  was  also 
held  that  by  the  election  to  rebuild  the  contract  for  money 
indemnity  ceased  to  exist  and  was  superseded  by  the  building 
contract.42  And  in  another  case  in  the  same  state  where  there 
was  a  defect  in  one  of  the  walls,  of  which  assurers  had  notice, 
they  having  at  that  time  sufficient  moneys  not  advanced  to  the 
contractor  to  cover  said  defects,  it  was  held  that  they  were 
obliged  to  make  good  the  defect.43  But  it  is  also  decided  that 
assured  is  not  bound  to  sue  for  the  failure  to  prosecute  the 
work  and  complete  the  same  in  a  reasonable  time,  but  that  he 
may  sue  upon  the  policy.44  And  in  Illinois  it  is  declared  that 
the  agreement  is  to  pay  a  sum  certain  in  case  assurers  neglect 
to  rebuild.  In  this  case  the  charter  of  the  company  provided 
that  the  directors  should  pay  all  losses  within  three  months, 
unless  they  should  judge  it  proper  within  that  time  to  rebuild 
or  repair.  In  conformity  with  these  provisions,  the  insured 
was  notified  that  the  company  elected  to  rebuild,  and  it  was 
held  that  it  was  error  to  charge  the  jury  that  "the  company 
was  bound  to  rebuild  the  building  destroyed,  cost  what  it  may"; 
that  if  the  company  neglected  within  a  reasonable  time  to  car- 

M  Commonwealth  Ins.  Co.  v.  Sennett,  37  Pa.  St.  203;  78  Am.  Dec. 
418. 
*°  Phoenix  Ins.  Co.  v.  Brown.  8fi  Ala.  151;  6  S.  Rep.  143. 
41  Regard  v.  California  Ins.  Co..  72  Cal.  535. 
°  Morrell  v.  Irving  F.  Ins.  Co..  33  N.  Y.  429;  88  Am.  Dec.  39C. 
°  Pyrler  v.  Commonwealth  F.  Ins.  Co..  52  Barb.  (N.  Y.)  447. 
M  Haskins  v.  Hamilton  Mut.  Ins.  Co.,  5  Gray  (Mass.),  432. 
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ry  out  its  notice  to  rebuild,  the  insured  might  disregard  it,  sue 
upon  the  policy  and  recover  the  amount  of  the  policy  and  in- 
terest, and  the  rental  value  of  the  ground  during  the  time  of 
the  delay.45  Under  a  New  Hampshire  statute,  if  the  com- 
pany neglects  to  adjust  the  loss  within  fifteen  days  after  re- 
ceiving notice  of  it,  or  to  begin  to  rebuild  or  repair  the  prop- 
erty destroyed  or  damaged  within  twenty  days  after  the  ad- 
justment of  the  loss,  the  insured  may  proceed  to  rebuild  or 
repair  at  the  expense  of  the  company,  who  shall  be  liable  for 
the  reasonable  expenses  incurred  in  so  doing,  and  for  the  loss 
sustained  by  its  neglect  not  exceeding  the  amount  insured;  or 
the  insured  may  commence  an  action  upon  the  policy.46  It 
would  seem  that  by  a  fair  construction  contracts  of  the  char- 
acter here  considered  must  mean  not  that  a  mere  election  to 
rebuild  or  repair,  such  rebuilding  or  repairs  not  being  properly 
made,  or  being  unreasonably  delayed  or  not  prosecuted,  would 
be  sufficient  to  change  the  insurance  policy  into  a  building  con- 
tract, so  that  the  latter  will  supersede  and  cause  the  former  to 
cease  to  exist.  The  mere  agreement  that  the  payment  may, 
if  insurers  so  elect,  be  made  in  that  way  should  be  held  to  have 
reference  solely  to  a  fulfilled  obligation.  If  the  insurance  con- 
tract be  held  one  of  good  faith  between  the  parties,  its  obliga- 
tions should  be  carried  out  with  that  view.  We  believe,  there- 
fore, that  if  the  assurer  through  unreasonable  delay,  fails  to 
complete  the  rebuilding,  repairing,  or  replacing,  or  the  work 
is  not.  prosecuted  or  is  deficient  or  defective,  the  contract  of 
insurance  is  not  converted  into  a  building  contract  to  the  ex- 
tent of  compelling  assured  to  seek  his  remedy  by  way  of  dam- 
ages alone,  and  that  he  is  not  bound  to  sue  for  the  failure,  al- 
though he  may  so  elect,  but  has  a  right  to  bring  his  action  for 
the  loss  under  the  insurance  contract.  The  insurer,  however, 
should  be  entitled  to  the  present  value  of  such  repairs  as  are 
made  and  as  are  of  substantial  benefit  to  assured,  or  for  deduc- 
tion for  labor  and  material  on  account  of  the  partial  repairs.47 
Such  a  rule  cannot  operate  as  an  injustice  to  either  party  if  it 

«  Home  Mut.  Fire  Ins.  Co.  v.  Oarfipld.  60  Til.  124;  14  Am.  Doc.  27. 

«•  Tub.  Stats.  N.  H.  1891,  486,  sees.  8,  0. 

*  See  Parker  v.  Eagle  Ins.  Co.,  9  Gray  (Mass.),  152,  per  Thomas,  J. 
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is  kept  in  view  that  insurance  is  a  contract  of  indemnity.  In 
Georgia,  if  the  rebuilding  is  completed  or  repairs  made  in  a 
reasonable  time,  the  insurer  has  no  claim  for  increased  value 
from  the  fact  of  new  and  more  valuable  materials.48  And  it 
is  held  that  the  fact  that  the  rebuilt  building  is  new  and  the 
destroyed  one  was  old  did  not  warrant  an  allowance  to  insurer 
on  that  ground.40 

§  3164.      Assured's  Refusal  to  Permit  Rebuilding  or 

Repairs.  —  If  the  assurers  elect  within  the  time  limit 
specified  in  the  contract  to  rebuild  or  repair,  and  the  assured 
refuses  to  permit  the  company  so  to  do,  but  proceeds  directly 
after  the  loss  to  himself  rebuild,  he  cannot  sustain  an  action 
under  the  policy  for  the  loss,  for  if  assurers  regularly  and  prop- 
erly elect  to  rebuild,  they  cannot  be  compelled  to  pay  in  any 
other  way.50  And  if  the  owner  of  the  destroyed  building  pro- 
ceeds at  once  upon  loss  to  rebuild,  and  refuses  to  permit  the 
company  so  to  do,  he  cannot  recover.51  But  if  the  election  by 
assurers  is  not  made  within  the  time  limit  specified  in  the  con- 
tract, the  assured  may  refuse  to  permit  the  company  to  repair 
or  rebuild,  and  may  notify  them  that  he  disputes  such  right, 
and  that  they  will  proceed  at  their  peril,  and  even  though  they 
rebuild,  in  such  case  an  action  nevertheless  lies  for  the  amount 
of  loss  under  the  policy.52 

§  3165.     What  Constitutes  an  Election  to  Rebuild. — 

In  the  absence  of  any  special  provision  therefor  in  the  policy, 
an  election  to  rebuild  may,  as  to  the  form  or  character  of  the 
notice  or  otherwise,  be  made  by  any  clearly  signified  intention 
so  to  do,  whereby  the  other  party  is  informed  that  the  election 
has  been  made.53 

48  Ga.  Code,  1882,  sec.  2816. 

49  Brtnley  v.  National  Ins.  Co..  11  Met.  (Mass.)  19". 

■»  BcalS1  V.  Home  Ins.  Co..  36  N.  Y.  522:  36  Barb.  (N.  T.I  614. 

"  Beals  v.  Home  Ins.  Co.,  36  N.  Y.  522;  36  Barb.  (N.  Y.)  614;  3 
Blgny  Dig.  (N.  Y.)  402.". 

»  So  held  in  McAllaster  v.  Niagara  F.  Ins.  Co..  84  Hun  (N.  Y.),  322; 
65  N.  Y.  St.  Rep.  552. 

«  Pee  Morrell  v.  Irving  Ins.  Co.,  33  N.  Y.  429,  per  the  court;  Caul- 
son  v.  Walton,  9  Bet.  (U.  S.)  62. 
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§  I31G0.  Rebuilding — Several  Insurers. — If  two  separ- 
ate insurance  companies  elect  to  rebuild,  the  owner  may  in  case 
of  a  neglect  by  either  recover  his  full  damages  against  either 
of  them,  leaving  one  to  seek  contribution  from  the  other  in  a 
separate  action.54  So  if  the  property  is  insured  in  several  com- 
panies, and  all  the  policies  reserve  the  right  to  rebuild,  and 
all  the  assurers  except  one  elected  to  rebuild,  and  with  the  ex- 
ception of  said  company  all  compromised  with  the  assured,  and 
the  policy  issued  by  said  assurer  who  did  not  elect  to  rebuild 
provided  that  there  should  be  no  recovery  of  more  than  the 
proportion  of  loss  borne  by  the  amount  insured  to  the  whole 
amount  of  insurance  everywhere,  it  was  held  that  the  com- 
promise with  the  other  companies,  even  though  for  less  than 
the  liability,  and  even  though  some  were  insolvent  or  not  lia- 
ble, did  not  affect  assured's  right  to.  recover  against  said  in- 
surer such  share  of  the  whole  damage  as  the  sum  insured  in 
said  policy  bore  to  the  whole  amount  insured.55 

§  3167.  Rebuilding — Arbitration  Clause — Waiver. — An 

election  to  rebuild  or  repair  exercised  by  the  insurer  by  virtue 
of  his  right  reserved  in  the  policy  renders  the  arbitration  clause 
inoperative,  and  where  in  such  case  the  insured  was  not  satisfied 
with  the  repairs  as  made  and  served  proof  of  loss,  it  was  held 
that  the  refusal  by  insured  to  arbitrate  upon  the  company's 
request  so  to  do  did  not  constitute  a  defense,  and  that  the  com- 
pany having  once  elected  to  repair,  a  provision  as  to  arbitra- 
tion was  rendered  inoperative.56  So  an  unconditional  refusal 
by  insurer  made  before  arbitration,  with  a  promise  to  pay  an 
award  when  made,  is  a  waiver  of  the  right  to  rebuild,  and  is 
final  and  conclusive  upon  the  insurer  without  a  new  considera- 
tion, although  the  insurer  subsequently,  within  the  thirty  days 
allowed  for  an  election,  gives  notice  that  he  will  rebuild.57 

u  Morrell  v.  Irving  Fire  Ins.  Co.,  33  N.  Y.  429;  88  Am.  Dec.  396. 

85  Wood  v.  Buckeye  Mut  F.  Ins.  Co.,  43  Ohio  St.  394. 

66  Wynkoop  v.  Niagara  Ins.  Co..  91  N.  Y.  478.  Examine  Times  F. 
Ins.  Co.  v.  Hawke,  1  Fost.  &  F.  400;  5  Hurl.  &  N.  935;  affirmed,  23 
L.  J.  Ex.  317. 

87  Piatt  v.  .Etna  Ins.  Co.,  153  111.  113;  46  Am.  St.  Rep.  S77;  3S  N.  E. 
Rep.  5S0;  24  Ins.  L.  J.  132. 
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But  a  written  submission  of  an  insured  fire  loss  to  arbitration, 
providing  that  such  arbitration  shall  not  ail'ect  the  rights  of 
either  party  except  as  to  the  actual  amount  of  the  loss,  does 
not  affect  insured's  reserved  right  to  rebuild.08 

§  3168.  Parol  Waiver  of  Right  to  Rebuild — Arbitra- 
tion.— A  parol  waiver  of  tile  right  to  rebuild  may  be  shown 
notwithstanding  a  written  submission  of  the  question  of  ac- 
tual loss  to  arbitration.59 

§  3169.  Election  to  Rebuild  Waives  Defense  of  Mis- 
representation.— As  we  have  seen,  the  election  to  rebuild 
is  said  to  be  merely  a  mode  of  payment  of  the  loss,  and  it  would 
seem  that  a  notice  by  the  insurer  of  an  intention  to  rebuild  is 
a  waiver  by  him  of  any  defense  based  on  misrepresentation  by 
insured  at  the  time  of  the  issuance  of  the  policy,  no  fraud  be- 
ing shown.60 

§  3170.  Rebuilding  Prevented  by  Ordinance  or  Mu- 
nicipal Authority. — If  the  policy  be  upon  a  building  of  such 
material  and  character,  and  situation  with  relation  to  fire  lim- 
its, that  it  cannot  be  repaired  because  of  a  city  ordinance  pro- 
hibiting repairs  to  such  buildings  within  fire  limits  wThen  dam- 
aged to  the  extent  of  one-third  their  value  by  fire,  and  the 
building  is  so  far  destroyed  as  to  be  a  total  loss,  the  insurers 
are  prevented  from  repairing,  and  a  recovery  may  be  had  for 
a  total  loss.61  And  the  renewal  of  a  policy  after  the  adoption 
of  a  city  ordinance  of  the  character  above  stated  operates  as 
a  consent  by  insurers  to  be  bound  thereby,  and  the  contract 
must  be  held  to  have  been  made  in  reference  thereto.02    And 

68  Tlntt  v.  Mtna  Ins.  Co..  153  111.  113;  46  Am.  St.  Rep.  877;  38  N.  E. 
Rep.  580;  24  Ins.  L.  J.  132. 

00  Piatt  v.  aJtna  Ins.  Co..  153  111.  113;  46  Am.  St.  Rep.  877;  3S  N.  E. 
Rep.  5S0;  24  Ins.  L.  J.  132. 

"  Bersche  v.  Globe  Mut.  Ins.  Co.,  31  Mo.  546,  555. 

m  Hamburg-Bremen  P.  Ins.  Co.  v.  Garlington,  66  Tex.  103;  Brady 
v.  Insurance  Co.,  11  Mich.  445;  Brown  v.  Insurance  Co.,  1  El.  &  E. 
853. 

"  Brady  v.  Northwestern  Ins.  Co.,  11  Mich.  425. 
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where  the  defendant's  undertaking  is  lawful  at  the  time,  and 
so  continues,  the  impossibility  of  performance,  because  of  re- 
building being  prohibited  by  municipal  agents  acting  by  virtue 
of  an  authority  conferred  upon  them  under  a  building  act, 
constitutes  no  legal  excuse  for  nonperformance.63 

§  3171.  Rebuilding  Clause — Equities — Widow's  Life 
Interest. — Where  the  insurer  cbooses  to  pay  the  loss  rather 
than  rebuild,  it  is  held  to  afford  no  equity  in  favor  of  insured's 
widow,  who  had  a  life  interest  in  the  house.64 

§  3172.  Rebuilding-  —  Injunction. — Although  assurer 
has  an  option  to  rebuild  or  replace,  an  injunction  will  not  lie 
to  restrain  the  removal  by  insured  of  undamaged  goods  to  en- 
able the  company  to  exercise  its  election.65  ]STor  will  the 
court  interfere  by  injunction  to  prevent  completion  of  repairs 
on  the  ground  of  unreasonable  delay,  or  by  reason  of  improper 
or  deficient  work  being  done,  but  will  leave  the  assured  to  his 
remedy  at  law.66  And  an  injunction  will  not  lie  to  restrain 
the  insurer  from  proceeding  with  rebuilding  until  an  action  be 
determined  to  declare  ended  a  certain  lease  of  the  insured  prop- 
erty and  that  the  insurer  pay  the  loss  in  money,  the  suit  having 
been  brought  against  both  the  tenant  and  the  company.67 

§  3173.  Action  by  Assurer  against  Building  Con- 
tractor.— If  the  assurer  has  sufficient  money  in  its  hands  to 
compel  the  contractor  to  make  good  known  defects  in  the  re- 
pairs or  rebuilding,  they  are  bound,  so  far  as  the  assured  is 
concerned,  to  make  good  such  defects.68  And  if  the  company 
elects  to  rebuild  and  employs  a  builder  so  to  do,  who  rebuilds 
in  part  and  makes  a  payment  to  the  insured  to  cover  the  cost 

"  Brown  v.  Royal  Exch.  Assur.  Co.,  1  El.  &  E.  853;  28  L.  J.  Q.  B. 
275. 

**  Quarles  v.  Clayton.  87  Tenn.  308. 

■  New  York  F.  Ins.  Co.  v.  Delevan.  8  Paige  (N.  Y.),  419. 

"  Home  Ins.  Co.  v.  Thompson,  1  N.  C.  (E.  &  Ap.)  247. 

m  Bisset  v.  Royal  Exch.  Assur.  Co.,  1  C.  C.  S.  (Scot.)  105;  1  Shaw  & 
D.  175. 

"  Ryder  v.  Commonwealth  Ins.  Co.,  52  Barb.  (N.  Y.)  447. 
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of  completing  the  rebuilding,  and  after  being  discharged  by  the 
company  the  work  proves  not  satisfactorily  done,  and  the  in- 
sured then  sues  the  company  and  is  granted  damages,  the  com- 
pany in  time  bringing  suit  against  the  builder  upon  his  con- 
tract, it  is  held  that  the  company  cannot  recover.69 

§  3174.  Property  Destroyed  after  Rebuilding-  and 
within  Term  of  Policy. — If  the  insured  property  is  rebuilt 
or  repaired  after  loss  under  the  policy,  and  the  expense  there- 
of is  less  than  the  amount  of  insurance,  the  unexpended  sum 
agred  upon  as  an  indemnity  in  the  policy  stands,  to  the 
amount  that  is  unexpended,  as  an  indemnity  for  future  losses 
within  the  term  of  the  policy,  and  the  insurer  is  liable  to  that 
extent  in  case  the  rebuilt  property  is  again  destroyed  and  be- 
comes a  loss  within  the  life  of  the  policy.70 

"  Times  F.  Assur.  Co.  v.  Hawke,  5  Hurl.  &  N.  Ex.  935. 

70  Trull  v.  Roxbury  Mut.  Ins.  Co.,  3  Cush.  (Mass.)  263.  See  Times 
F.  Ins.  Co.  v.  Hawke,  5  Hurl.  &  N.  035;  Haskins  v.  Insurance  Co., 
5  Gray  (Mass.),  432;  Bersche  v.  Insurance  Co.,  31  Mo.  546. 
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§  3181.     Stipulations  as  to  the  time  of  bringing  suit  are  valid :  Construo 

tion  of. 
§  3182.     Provision  making  loss  payable  after  certain  number  of  daya. 
§  3183.     Waiver  of  limitation  may  be  by  agent  of  insurer. 
§  3184.    When  limitation  as  to  time  of  bringing  suit  may  be  void. 
§  3185.    Provision  making  time  dependent  on  act  of  insurer. 
§  31S6.    When  time  of  limitation  commences  to  run:  Life— Mutual 

benefit. 
§  3187.     When  action  is  deemed  to  be  commenced. 
§  3188.    Limitation  to  certain  time  "after  the  loss  shall  occur." 
§  3181).    "After  tbe  happening  of  the  death  on  account  of  which  the 

action  is  brougbt." 
§  3100.    Within  a  certain  time  "after  the  fire." 
§  3101.    After  the  loss  "shall  have  become  due." 
§  3102.    "One  year  from  tbe  time  of  the  alleged  injury." 
§  3103.    "Unless  prosecuted  within  one  year  from  the    date  of   the 

loss." 
§  3104.    Effect  of  stipulation  in  contract  limiting  action  to  particular 

forum. 
§  3105.    Effect  of  provision  in  charter  limiting  action  to  particular 

forum. 
§  3103.    Limitation  runs  against  infant  beneficiaries. 
§  3107.    Effect  of  limitation  on  action  to  recover  back  premiums. 
§  3108.    Limitation  does  not  bar  action  against  company  for  fraud. 
§  3100.    Mistake  in  date  of  policy  no  excuse. 
§  32U0.    Plaintiff's  prosecution  for  arson  no  excuse. 
§  3201.    Validity  of  charter  provision  limiting  time  for  Issuing  execu- 
tion. 
S  3202.    Where  last  day  of  time  limited  falls  on  Sunday. 
S  3203.    Effect  of  garnishment  proceedings. 
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I  3204.  Dismissal  of  suit  brought  before  expiration  of  time  and 
bringing  of  another  suit  after  expiration  of  period  limited. 

i  3205.  Same  subject:  Exceptions  In  statutes  of  limitation  not  appli- 
cable. 

S  3206.  Effect  of  attempt  to  sue  in  foreign  court  having  no  jurisdic- 
tion. 

8  3207.    Waiver  by  acts  of  Insurer:  Negotiations  for  adjustment 

9  3208.    Provision  that  if  adjustment  not  satisfactory  suit  must  be 

brought  within  certain  time:  Effect  of  adjustment. 

5  3209.  Request  for  further  proof  waives  limitation  as  to  time  of 
bringing  suit. 

8  3210.  Effect  of  waiver  of  proof  where  policy  provides  that  no  suit 
can  be  brought  until  certain  number  of  days  after  proofs 
furnished. 

5  3211.  Denial  of  liability  waives  provision  that  suit  cannot  be 
brought  until  a  certain  time. 

§  3212.  Denial  of  liability  does  not  waive  bringing  suit  within  spec- 
ified time. 

S  3213.  Effect  of  injunction  preventing  payment  and  receipt  of 
money. 

§  3214.  Where  Impossible  to  comply  with  provision  on  account  of 
war. 

§  3215.  Where  suit,  commenced  within  time  but  summons  cannot  be 
served  :  Absence  of  defendant. 

§  3210.  Payment  to  mortgagee  of  his  amount  of  loss  no  waiver  of 
limitation  as  to  mortgagor. 

§  3217.    Effect  of  clause  where  company  insolvent. 

§  3218.  Substitution  of  new  party  plaintiff  or  defendant  after  expira- 
tion of  time. 

§  3219.  Where  insurer  agrees  to  transfer  of  action  to  another  court: 
Waiver. 

5  3220.  What  will  excuse  failure  to  comply  with  limitations:  Other 
Instances. 

§  3221.  When  failure  to  comply  with  limitation  is  not  excused: 
Cases  generally. 

§  3222.    Bill  for  reformation  of  policy. 

§  3223.  Breach  of  condition  is  matter  of  defense:  Excuses  for  non- 
compliance need  not  be  pleaded. 

£  3224.    Where  time  for  bringing  action  is  controlled  by  statute. 

§  3181.  Stipulations  as  to  Time  of  Bringing:  Suit  are  Val- 
id— Construction  of. — The  parties  may  by  express  stipulation 
limit  the  time  within  which  the  action  may  be  brought,  and 
such  provision  is  a  valid  and  binding  one,  though  the  period 
may  be  shorter  than  that  provided  for  in  the  statute  of  limita- 
tions. "Where  the  policy  contains  a  stipulation  of  this  nature, 
the  action  must  be  brought  within  the  time  limited,  and  if  not 
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bo  brought,  the  provision  is  a  complete  bar  to  the  action  in  the 
absence  of  any  waiver  of  the  clause.1  To  relieve  a  party  from 
his  own  express  contract  of  insurance  limiting  the  time  in 
which  suit  must  be  brought,  bad  faith  or  unreasonable  delay 
must  be  shown  on  the  part  of  insurers.  In  the  absence  of  such 
evidence  a  suit  commenced  after  the  stated  time  agreed  upon 
will  be  barred.2  In  Nebraska,  however,  it  has  been  held  that 
if  the  period  provided  for  by  the  policy  is  less  than  that  pre- 
scribed by  the  statute  of  limitations,  the  contract  provision  is 
invalid  in  the  absence  of  a  consideration  to  support  it,  unless 

1  Riddleberger  v.  Hartford  Ins.  Co.,  6  Wall.  (U.  S.)  386;  Cray  v. 
Hartford  Ins.  Co.,  1  Blatchf.  (C.  C.)  280;  Vetter  v.  Clinton  F.  Ins.  Co., 
30  Fed.  Rep.  668;  Thompson  v.  Phoenix  Ins.  Co.,  25  Fed.  Rep.  206; 
Woodbury  Bank  v.  Charter  Oak  Ins.  Co.,  31  Conn.  517;  Brooks  v. 
Georgia  Home  Ins.  Co.  (Ga.  1896),  24  S.  E.  Rep.  869;  Underwriter's 
Agency  v.  Sutherlin,  55  Ga.  266;  Humboldt  Ins.  Co.  v.  Johnson,  91 
111.  92;  Insurance  Co.  of  North  America  v.  McDowell.  50  111.  120; 
Peoria  F.  &  M.  Ins.  Co.  v.  Whitehill,  25  111.  466;  Eagle  Ins.  Co.  v. 
Lafayette  Ins.  Co.,  9  Ind.  443,  per  Perkins,  J.;  Moore  v.  State  Ins. 
Co..  72  Iowa,  414;  34  N.  W.  Rep.  1S3;  Stevens  v.  Citizens,  69  Iowa, 
658;  McElroy  v.  Continental  Ins.  Co.,  48  Kan.  200;  29  Pac.  Rep.  478; 
Carraway  v.  Merchants'  M.  Ins.  Co.,  26  La.  Ann.  298;  Dallier  v. 
Agricultural  Ins.  Co.,  67  Me.  180;  Alleore  v.  Insurance  Co.,  6  Har.  & 
J.  (Md.)  408;  Fullam  v.  New  York  Ins.  Co.,  7  Gray  (Mass.),  61;  66 
Am.  Dec.  462;  Mclntyre  v.  Michigan  S.  Ins.  Co.,  52  Mich.  188;  Chand- 
ler v.  St.  Paul  F.  &  M.  Ins.  Co.,  21  Minn.  85;  18  Am.  Rep.  385;  Ohio  v. 
West  Assur.  Co.,  65  Miss.  532;  5  S.  Rep.  102;  Glass  v.  Walker.  66  Mo. 
32;  Tasker  v.  Kenton  Ins.  Co.,  58  N.  H.  460;  Sweetzer  v.  Metropolitan 
L.  Ins.  Co.,  59  N.  Y.  St.  Rep.  249;  Ripley  v.  .Etna  Ins.  Co.,  30  N.  Y. 
130;  Johnson  v.  Dakota  Ins.  Co.,  1  N.  Dak.  167;  45  N.  W.  Rep.  799; 
Camberling  v.  McCall,  2  Yeates  (Pa.),  281;  2  Dall.  (Pa.)  2SO;  3 
Dall.  (Pa.)  477;  Brown  v.  Roger  etc.  Ins.  Co.,  5  R.  I.  394;  Suggs 
v.  Travelers'  Ins.  Co.,  71  Tex.  579;  1  L.  R.  Annot.  847;  Merchants' 
Ins.  Co.  v.  Lacroix,  35  Tex.  249;  Higgins  v.  Windsor  Co.  Mut. 
F.  Ins.  Co.,  54  Yt.  270;  Virginia  F.  &  M.  Ins.  Co.  v.  Wells,  83  Va. 
736;  3  S.  E.  Rep.  349;  Cascade  F.  &  M.  Ins.  Co.  v.  Journal  Pub.  Co., 
1  Wash.  452;  25  Pac.  Rep.  331;  McFarland  v.  Peabody  Ins.  Co.,  6  \V. 
Ya.  425.  But  see  Brown  v.  Savannah  Mut.  Ins.  Co.,  24  Ga.  97.  The 
provision  in  the  standard  form  of  fire  policy  for  New  York  is  as  fol- 
lows: "No  suit  or  action  on  this  policy  for  the  recovery  of  any  claim 
shall  be  maintainable  in  any  court  of  law  or  equity  until  after  full 
compliauce  by  the  insured  with  all  the  foregoing  requirements,  nor 
unless  commenced  within  twelve  months  next  after  the  fire." 

1  Fullam  v.  New  York  Ins.  Co.,  7  Gray  (Mass.),  61;  66  Am.  Rep. 
462. 
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it  is  embodied  in  (lie  application  for  the  insurance.8  The 
stipulation  is  equally  binding  whether  the  insured  is  a  stock  or 
mutual  company.4  If  the  company  is  a  mutual  one,  and  the 
by-laws  contain  such  a  provision  and  are  by  the  terms  of  the 
policy  made  a  part  of  the  contract,  the  insured  is  bound  there- 
by.'"' A  by-law,  however,  limiting  the  time  of  bringing  the 
suit  must  be  shown  to  have  been  adopted  before  the  contract 
sued  on  was  made.0  In  addition  to  the  stipulation  providing 
that  suit  must  be  brought  within  a  certain  period  of  time,  there 
is  generally  a  provision  that  no  action  shall  be  maintained 
upon  the  policy  until  a  certain  time  either  after  the  date  of  the 
loss  or  after  furnishing  proofs  of  the  same.  The  object  of 
such  a  provision  is  to  enable  the  company  to  ascertain  the 
facts  of  the  loss,  and  determine  the  true  amount  of  their  lia- 
bility, if  they  in  fact  find  that  any  liability  at  all  exists.  The 
stipulation  is  a  valid  one,  but  probably  would  not  be  upheld  if 
the  time  designated  were  unreasonably  long;  that  is,  much 
longer  than  would  be  reasonably  necessary  to  enable  the  insur- 
er to  ascertain  the  facts  necessary  to  determine  the  nature  and 
extent  of  the  loss  and  the  question  of  their  liability.  "Where 
the  policy  provided  that  no  action  should  be  brought  thereon 
until  after  the  expiration  of  sixty  days  from  the  time  of  fur- 
nishing proof  of  loss,  and  an  action  was  brought  before  the 
sixty  days  had  expired,  but  after  the  period  provided  for  in 
the  policy  had  elapsed  an  amended  petition  was  brought,  it 
was  held  that  the  insurer  would  not  be  sustained  in  an  objec- 

•  Barnes  v.  McMurtry,  29  Neb.  178;  45  N.  W.  Rep.  285;  French  v. 
Lafayette  Ins.  Co.,  5  McLean  (C.  C),  4G1. 

4  Fuller  v.  New  York  Union  Ins.  Co.,  7  Gray  (Mass.),  61;  66  Am. 
Dec.  4C2. 

•  Amesbury  v.  Bowditch  M.  F.  Ins.  Co.,  6  Gray  (Mass.),  596.  In 
this  case,  a  stipulation  contained  In  a  by-law  of  a  mutual  fire  Insur- 
ance company  and  to  which  their  policies  were  In  terms  made  sub- 
ject, that,  in  case  of  loss,  if  the  insured  should  not  acquiesce  in  the 
determination  by  the  directors  of  the  amount  thereof,  any  action  for 
the  amount  claimed  must  be  brought  within  four  months  after  such 
determination  al  a  proper  court  In  the  county  In  which  the  office  of 
the  company  is  established,  was  held  valid  so  far  as  concerned. the 
Limitation  of  time,  though  void  so  far  as  it  affected  the  jurisdiction 

of  courts. 

•  Cox  v.  Fire  Assur.  Assn.,  48  N.  J.  53. 
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tion  that  the  action  was  prematurely  brought,  since  suck  error 
only  affected  the  question  of  costs.7 

§  3182.  Provision  Making:  Loss  Payable  after  a  Cer- 
tain Number  of  Bays. — If  the  policy  contains  a  provision 
that  the  loss  shall  be  payable  within  a  certain  number  of  days 
after  furnishing  proof  of  the  same,  the  stipulation  will  be  a  bar 
to  any  action  upon  the  policy  brought  during  the  period  at 
the  expiration  of  which  the  loss  is  payable.8  But  an  action 
brought  three  days  after  an  award,  but  more  than  sixty  days 
after  proofs  of  loss  are  served,  is  not  prematurely  brought.* 
But  it  is  held  that  if  an  action  is  brought  before  the  expiration 
of  the  days  specified,  it  will  not  abate,  but  the  plaintiff  will  be 
liable  for  the  costs.10 

§  3183.  Waiver  of  Limitation  may  be  by  Agent  of  In- 
surer.— As  in  the  case  of  other  provisions  and  conditions 
in  the  policy,  so  also  the  provision  limiting  the  time  within 
which  suit  may  be  brought  may  be  waived  by  an  agent  of  the 
insurer,  and  the  company  estopped  to  set  up  noncompliance 
with  the  provision  in  defense;  n  and  such  waiver  may  be  by  an 
authorized  agent  of  the  company,12  or  by  a  retention  of  the 
policy  by  the  insurer's  agent  without  informing  the  insured  of 
its  terms.13 

§  3184.  When  Limitation  as  to  Time  of  Bringing 
Suit  may  be  Void. — Though  a  stipulation  limiting  the  time 

T  Queen  Ins.  Co.  v.  May  (Tex.  Civ.  App.  1896),  35  S.  W.  Rep.  722. 

•  Riddleberger  v.  Hartford  F.  Ins.  Co.,  7  Wall.  (U.  S.)  386;  Cam. 
berling  v.  McCall,  2  Dall.  (C.  C.)  280.  In  this  case,  a  policy  of  fire 
insurance  required  proofs  of  loss  to  be  furnished  within  thirty  days, 
and  provided  that  the  loss  should  be  payable  sixty  days  after  notice' 
and  the  receipts  of  the  proofs  of  loss,  and  that  any  differences  should 
be  submitted  to  arbitrators. 

•  Clocer  v.  Greenwich  Ins.  Co.,  101  N.  Y.  277. 

19  Star  Union  Lumber  Co.  v.  Fonney,  35  Neb.  214;  52  N.  W.  Rep. 
1113.  In  this  case  the  policy  provided  that  action  should  be  brought 
within  sixty  days  after  receipt  of  proof  of  loss. 

11  See  sec.  2480,  herein,  where  waiver  of  the  provision  by  agents 
Is  considered. 

u  Insurance  Co.  v.  Brodie,  52  Ark.   11. 

18  American  C.  Ins.  Co.  v.  Simpson,  43  111.  App.  98. 
Joyce,  Vol.  IV.— 196 
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within  which  a  suit  on  a  policy  may  be  brought  is  not  affected 
by  the  statute  of  limitations,  yet  there  may  be  some  special 

laws  relative  to  actions  on  policies  of  insurance  which  render 
certain  stipulations  in  the  policy  as  to  time  invalid;  as  where 
a  statute  relating  to  foreign  insurance  companies  provided  that 
any  stipulation  in  a  policy  limiting  the  time  within  which  a 
suit  must  be  brought  to  any  period  less  than  three  years  should 
be  invalid  it  was  held  that  such  statute  prevented  the  insertion 
of  any  provision  in  a  policy  which  limited  the  time  to  a  less 
period  than  that  designated  in  the  statute.14  In  another  case  a 
statute  provided  that  any  stipulation  or  condition  in  a  con- 
tract "by  which  any  party  thereto  is  restricted  from  enforcing 
his  right  under  the  contract  by  the  usual  legal  proceedings  in 
the  ordinary  tribunals,  or  which  limits  the  time  within  which 
he  may  thus  enforce  his  rights,"  should  be  void,  and  it  was  held 
that  under  this  statute  any  stipulation  in  a  policy  of  insurance 
limiting  the  time  within  which  suit  must  be  brought  was  in- 
valid.15 

§  3185.  Provision  Making-  Time  Dependent  on  Act 
of  Insurer. — If  the  policy  provides  that  the  right  of  the 
insured  to  maintain  an  action  to  recover  thereon  shall  be  de- 
pendent upon  some  act  of  the  insurer,  such  a  provision  is  held 
void,  as  being  contrary  to  public  policy.16  So  although  the 
act  of  incorporation  required  the  settlement  and  payment  of 
all  claims  within  three  months  after  notice,  and  due  notice  was 
given,  but  no  attempt  at  settlement  was  made  before  the  ex- 
piration of  three  months,  it  was  held  that  the  company  could 
not  set  up  in  defense  to  an  action  commenced  after  the  three 
months  had  expired  that  the  action  was  premature,  since  no 
settlement  had  been  made.17  It  would  seem  that  the  rule  in 
such  cases  would  be  as  follows:  If  the  provision  limits  the  act 

14  Small  v.  Westchester  F.  Ins.  Co..  51  Fed.  Rep.  789.  See.  also.  In- 
surance Co.  of  North  America  v.  Brim,  111  Ind.  281;  Dolbier  v. 
Agricultural  Ins.  Co.,  67  Me.  180. 

«  Johnson  v.  Dakota  F.  &  M.  Ins.  Co.,  1  N.  Dak.  167. 

»  Bowes  v.  National  Ins.  Co.,  20  Nat.  Bank.  Reg.  438. 

"  NVvins  v.  Rockingham  P.  Ins.  Co..  25  N.  H.  22.  See,  also, 
Strong  v.  Harvey,  3  Bing.  304;  Commercial  Ins.  Co.  v.  Robinson,  64 
111.  265. 
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to  a  reasonable  period  of  time,  then  it  is  valid,  and  the  refusal 
or  neglect  of  the  company  to  perform  said  act  within  the  time 
specified  would  give  the  insured  the  right  to  maintain  an  action 
to  recover,  but  if  the  time  of  the  performance  of  such  act  by 
the  insurer  is  not  limited,  then  a  reasonable  time  should  be 
allowed  in  which  to  perform  said  act.  If,  however,  the  in- 
surer refuses  to  do  the  act  required  at  any  time,  then  an  action 
may  be  commenced  immediately  upon  such  refusal,  but  if  there 
is  no  express  refusal,  then  a  reasonable  time  must  be  allowed, 
and  upon  the  expiration  of  such  reasonable  time  suit  may  be 
commenced.  In  no  case,  however,  could  the  insurer  arbitrarily 
insist  that  compliance  with  such  a  provision  is  unqualifiedly  a 
condition  precedent  to  an  action,  since  this  wrould  enable  the 
insurer  by  refusal  or  neglect  to  defeat  a  suit  upon  the  policy, 
which  would  be  contrary  to  public  policy. 

§  3186.  When  Time  of  Limitation  Commences  to  Run 
— Life — Mutual  Benefit. — If  the  policy  requires  notice  and 
proofs  of  death,  but  specifies  no  time  within  which  they  must 
be  furnished,  and  also  contains  no  provision  as  to  when  the 
loss  is  payable,  the  cause  of  action  accrues  after  a  reasonable 
time  has  elapsed  for  furnishing  proofs  of  loss,  and  the  limitation 
as  to  time  of  bringing  suit,  if  the  policy  contains  any,  will 
commence  to  run  from  the  time  when  proofs  are  made,  but  if 
not  made,  from  the  expiration  of  a  reasonable  time  for  furnish- 
ing the  same.18  It  is  held  that  the  period  of  limitation  in  a 
mutual  benefit  certificate  is  arrested  by  part  payment  of  the 
amount  due,  and  the  time  limited  will  commence  to  run  anew 
from  the  date  of  such  part  payment.19 

§  3187.    When  Action  is  Deemed  to  he  Commenced. — In 

a  case  in  Ohio  the  question  arose  as  to  when  an  action  was  to 
be  deemed  commenced,  and  it  wras  held  that  under  the  Ohio 
practice  it  would  be  considered  as  commenced  from  the  date 
of  issuance  of  the  summons,  though  amended  in  some  material 
particulars  after  the  period  of  limitation  provided  for  in  the 

18  Spratley  v.  Mutual  Bon.  Ins.  Co.,  11  Bush.  (Ky.),  443. 

18  Kentucky  M.  S.  Fund  v.  Turner,  89  Ky.  GG5;  13  S.  W.  Rep.  104. 
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policy  Lad  expired.-0  Whether  this  would  be  the  general 
rule  mu<t  depend  largely  upon  code  provisions.  In  Kansas  a 
suit  was  begun  in  tune,  the  petition  and  praecipe  being  filed 
and  the  summons  being  issued  and  served,  but  the  same  hav- 
ing been  set  aside  by  the  court,  and  a  new  summons  being  is- 
sued and  served  after  the  limitation  had  run,  it  was  held  too 
late,  and  that  the  action  could  not  be  sustained.21 

§  3188.  Limitation  to  Certain  Time  "After  the  Loss 
shall  Occur." — Some  question  has  arisen  as  to  the  con- 
struction of  the  clause  providing  that  "any  action"  must  be 
brought  within  a  certain  number  of  months  "next  after  the 
loss  shall  occur,"  where  the  policy  also  provides  that  the 
amount  of  loss  shall  be  payable  a  certain  number  of  days  after 
the  fire  and  after  proof  of  said  loss.  In  a  federal  case  where 
a  fire  policy  stipulated  that  a  loss  thereunder  should  be  payable 
sixty  days  after  proof  thereof,  and  that  a  suit  for  the  recovery 
of  any  claim  under  the  policy  should  be  brought  within  twelve 
months  from  the  time  of  the  loss,  it  was  held  that  the  twelve 
months  did  not  begin  to  run  until  the  loss  was  due  and  payable; 
that  is,  from  the  expiration  of  the  sixty  days  after  the  proof  of 
the  same.22  Again,  in  a  case  in  Minnesota  the  policy  was 
conditioned  that  "no  suit  for  the  recovery  of  any  claim  under 
this  policy  shall  be  sustained  in  any  court  unless  commenced 
within  the  term  of  one  year  after  any  claim  shall  occur,  and 
in  case  such  suit  shall  be  commenced  after  the  end  of  one  year 
next  after  such  loss  or  damage  shall  have  occurred,  the  lapse 
of  time  shall  be  conclusive  evidence  against  the  validity  of  the 
claim."  The  insured  was  also  required  under  the  contract  to 
furnish  a  statement  and  proof  of  loss,  and  the  company  had 
sixty  days  thereafter  in  which  to  pay.     The  court  decided  that 

*>  Burton  v.  Buckeye  Tns.  Co.,  20  Ohio  St  407. 

!1  State  Ins.  Co.  v.  Stoeffels  (Kan.  1892),  29  Pac.  Rep.  479.  See, 
generally,  Smith  v.  Hurri.  50  Minn.  503;  36  Am.  St  Rep.  GG1;  Mon- 
tague v.  Stelts,  37  S.  C.  200;  34  Am.  St.  Rep.  736. 

"  Spare  v.  Home  Mut.  Ins.  Co.,  17  Fed.  Rep.  508.  See,  also,  Ellis 
v.  Council  Bluffs  ins.  Co.,  04  Iowa,  507.  Examine  Moore  v.  Insur- 
ance Co.,  72  Iowa,  414.  See  Steen  v.  Niagara  Fire  Ins.  Co.,  89  N.  Y. 
315;  -12  Am.  Rep.  297. 
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as  the  company  were  not  liable  to  pay  until  after  the  furnish- 
ing of  a  statement  and  proof  of  loss,  the  cause  of  action  did 
not  accrue  until  then,  and  the  insured  had  one  year  from  that 
time  in  which  to  bring  suit,  notwithstanding  the  second  clause 
limiting  the  time  to  one  year  from  the  occurrence  of  the  loss.23 
And  in  Illinois,  where  a  policy  provided  that  any  loss  should 
be  paid  sixty  days  after  notice  and  proof  of  the  same,  and  that 
no  suit  against  the  company  should  be  sustainable  until  after 
an  award  fixing  the  amount  of  such  claim,  nor  unless  such  suit 
was  brought  within  twelve  months  next  after  the  loss,  it  was 
held  that  an  action  brought  within  twelve  months  from  the  ex- 
piration of  sixty  days  after  the  loss  could  not  be  maintained.24 
So  also  in  a  case  in  North  Dakota  it  is  held  that  the  limitation 
runs  from  the  date  of  the  fire,  even  though  by  the  provisions 
of  the  policy  the  cause  of  action  did  not  accrue  until  some 
date  subsequent  to  the  time  of  the  fire.25  Though  the  word- 
ing of  the  provision,  "after  the  loss  shall  occur,"  would  per- 
haps seem  to  lead  to  the  conclusion  that  the  clause  should  be 
construed  as  meaning  after  the  date  of  the  fire,  and  though  this 
might  seem  to  be  the  apparent  intention  of  the  insurers  in  in- 
serting the  condition,  yet  the  weight  of  authority  seems  to  sup- 
port the  rule  that  the  provision  is  to  be  construed  as  meaning 
from  the  time  when  the  right  to  maintain  an  action  on  the 
policy  has  accrued.26 

M  Chandler  v.  St.  Paul  F.  &  M.  Ins.  Co.,  21  Minn.  85;  18  Am.  Rep. 
385.  See,  also,  Chambers  v.  Atlas  Ins.  Co.,  51  Conn.  17;  50  Am. 
Rep.  1. 

u  Johnson  v.  Humboldt  Ins.  Co.,  91  111.  92. 

28  Travelers'  Ins.  Co.  v.  California  Ins.  Co.,  1  N.  Dak.  151;  45  N.  W. 
Rep.  703.  See,  also,  Insurance  Co.  v.  Mills,  83  Va.  736;  3  S.  E.  Rep. 
349;  Kins:  v.  Watertown  F.  Ins.  Co.,  47  Hun  (N.  Y.),  1,  distinguishing 
Steen  v.  Niagara  Ins.  Co.,  89  N.  Y.  315;  42  Am.  Rep.  297. 

a  Veite  v.  Clinton  Ins.  Co.,  30  Fed.  Rep.  668;  Spare  v.  Home  Ins. 
Co.,  17  Fed.  Rep.  568;  Case  v.  Sun  Ins.  Co.,  83  Cal.  473;  23  Pac.  Rep. 
534:  Miller  v.  Hartford  F.  Ins.  Co..  70  Iowa,  704;  Insurance  Co.  v. 
Dodge.  -14  Mich.  423;  German  Ins.  Co.  v.  Fairbank,  32  Neb.  750:  49 
N.  W.  Rep.  711;  Stein  v.  Niagara  Ins.  Co.,  61  How.  Pr.  (N.  Y.)  144; 
New  York  v.  Hamilton  Ins.  Co.,  39  N.  Y.  45;  10  Bosw.  (N.  Y.)  537; 
Barnum  v.  Merchants'  F.  Ins.  Co.,  97  N.  Y.  1S8;  Mix  v.  Andes  Ins. 
Co..  16  N.  Y.  Sup.  Ct.  397;  German  etc.  Ins.  Co.  v.  Hocking,  115  Pa. 
St.  SOS;  Murdock  v.  Franklin  Ins.  Co.,  33  W.  Va.  407;  7  L.  R.  Annot. 
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§  3189.  "After  the  Happening  of  the  Death  on  Ac- 
count of  Which  the  Action  is  Brought." — Ef  the  policy  pro- 
vides that  anv  action  to  recover  thereon  must  be  brought 
within  "six  months  after  the  happening  of  the  death  un  ac- 
count of  which  the  action  is  brought,"  the  period  commences 
to  run  when  the  cause  of  action  accrues,  and  not  from  the  date 
of  the  insured's  death;   at  least,  this  is  so  held  in  Iowa.27 

§  3100.  Within  a  Certain  Time  "After  the  Fire." — 
Where  the  policy  provides  that  any  action  to  recover  thereon 
must  be  commenced  within  a  certain  period  of  time  "after  the 
fire,"  it  is  held  that  such  period  does  not  commence  to  run 
from  the  date  when  the  loss  becomes  established  and  ascer- 
taiued,  but  from  the  date  of  the  fire.28  In  a  Nebraska  case, 
however,  where  the  policy  provided  that  no  suit  could  be  main- 
tained unless  commenced  within  twelve  months  after  the  "oc- 
currence of  the  fire,"  and  was  also  conditioned  that  the  loss 
should  not  be  payable  until  sixty  days  after  receipt  of  proof, 
it  was  held  that  the  period  of  limitation  began  to  run  upon  the 
expiration  of  the  sixty  days  after  receipt  of  the  proofs.29 
And  in  South  Carolina  it  has  been  held  that  if  a  policy  stipu- 
lates that  no  action  shall  be  brought  thereon  unless  commenced 
within  twelve  months  "after  the  fire,"  and  also  provides  that 
"full  compliance"  with  the  provisions  of  the  policy  is  a  prere- 
quisite to  a  suit  thereon,  and  one  of  these  provisions  requires 
proof  of  loss  in  sixty  days  after  fire  and  another  is  that  the 
loss  is  not  payable  until  notice  and  satisfactory  proofs  have 
been  given,  and  also  an  appraisal  made  if  required,  the  twelve 
months  runs  not  from  the  date  of  the  loss,  but  from  the  time 
the  action  accrues.30 

r,72;  19  Ins.  L.  J.  319;  10  S.  E.  Rep.  777:  Barker  v.  Fire  &  M.  Tns. 
Co.,  1G  W.  Va.  658.  See  opinion  of  Church,  C.  J.,  in  Hay  v.  Star  F. 
Ins.  Co.,  77  N.  Y.  242. 

27  Matt  v.  Iowa  Mut.  A.  Assn..  81  Iowa.  135;  46  N.  W.  Rep.  857. 

*  State  Ins.  Co.  v.  Stoeffels,  48  Kan.  205;  29  Pac.  Rep.  479;  Hart  v. 
Citizens'  Ins.  Co..  86  Wis.  77;  56  N.  W.  Rep.  332;  21  L.  R.  Annot. 
74.''. ;  23  Ins.  L.  J.  32. 

"  Fireman's  Fund  Ins.  Co.  v.  Buehstoff.  38  Neb.  150;  56  N.  W. 
Rep.  097.  See,  also,  German  Ins.  Co.  v.  Davis.  40  Neb.  700;  59  N. 
\v.  itep.  698. 

"  Sample  v.  London  etc.  Ins.  Co.  (S.  C.  1896),  24  S.  E.  Rep.  334. 
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§  3191.      After  Loss  "Shall  have  Become  Due."— If  the 

statute  provides  that,  in  case  payment  of  the  amount  of  a  loss 
has  been  withheld  for  more  than  two  months  after  a  loss  "shall 
have  become  due,"  an  action  may  be  brought  to  recover  on 
the  policy,  and  the  amount  is  allowed  by  the  insurer,  but  is 
made  payable  in  sixty  days,  the  amount  becomes  due  from  the 
date  of  its  allowance  and  suit  may  be  brought  at  the  expira- 
tion of  the  sixty  days;  and  this  was  so  held  in  face  of  the  con- 
tention of  the  insurers  that  the  amount  became  due  only  after 
the  expiration  of  the  sixty  days  fixed  for  its  payment,  and  that 
a  suit  brought  within  two  months  after  it  was  so  payable  was 
premature.31 

§  3192.  "One  Year  from  the  Time  of  the  Alleged 
Injury." — If  an  accident  policy  stipulates  that  suit  must 
be  brought  within  "one  year  from  the  time  of  the  alleged  in- 
jury," the  limitation  will  begin  to  run  as  to  the  insured  from 
the  date  of  the  injury.  The  limitation,  however,  as  to  the 
beneficiary  begins  to  run  from  the  time  of  the  insured's  death, 
and  no  injury  has  been  sustained  by  the  beneficiary  until  death 
occurs.  Death  is  the  completion  of  the  injury  to  the  bene- 
ficiary, of  which  the  accident  producing  death  was  only  the 
beginning.  This  was  so  held  where  a  person  named  under  a 
policy  containing  this  clause  received  an  injury  December  10, 
1887,  from  which  he  died  January  2,  1888,  and  his  wife,  who 
was  the  beneficiary  under  the  policy  commenced  no  action  un- 
til December  29,  1888.32 

§  3193.  "Unless  Prosecuted  within  One  Year  from 
Date  of  the  Loss." — A  stipulation  that  a  claim  must  be  prose- 
ecuted"  within  a  certain  time  is  construed  to  mean  that  an  ac- 
tion thereon  must  be  brought  within  the  time  specified.  Thus, 
where  a  fire  policy  was  conditioned  that  "all  claims  under  this 
policy  are  barred  unless  prosecuted  within  one  year  from  the 
date  of  the  loss,"  it  was  held  that  a  presentation  of  the  loss 

n  Utica  Ins.  Co.  v.  America  Ins.  Co..  16  Barb.  (N.  T.)  171. 
«  Cooper  v.  United  States  Mut.  B.  Assn..  132  N.  Y.  334;  30  N.  EL 
Rep.  833;  21  Ins.  L.  J.  6G5. 
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and  a  demand  for  payment  were  not  such  a  prosecution  of  the 
claim  as  to  satisfy  the  condition,  but  that  an  action  must  be 
brought  within  the  time  limited.33 

§  3194:.  Effect  of  Stipulation  in  Contract  Limiting 
Action  to  Particular  Forum. — A  stipulation  inserted  in 
a  contract  limiting  an  action  thereon  to  a  particular  forum,  as, 
for  instance,  to  the  courts  of  a  particular  county  or  state,  will 
not  be  upheld.  In  a  Massachusetts  case34  involving  this  ques- 
tion the  by-laws  provided  that  the  insured  might  after  a  certain 
time  bring  an  action,   "which  action  shall  be  brought  at  a 

proper  court  in  the  county  of"  .    An  action  was  brought 

in  another  county,  and  the  company  set  up  in  defense  the  fact 
that  it  was  not  brought  in  the  county  specified  in  the  policy, 
and  the  defense  was  not  sustained.  And  it  was  said  that  there 
"is  an  obvious  distinction  between  a  stipulation  by  contract  as 
to  the  time  when  a  right  of  action  shall  accrue  and  when  it 
shall  cease  on  the  one  hand,  and  as  to  the  forum  before  which 
and  the  proceedings  by  which  an  action  shall  be  commenced 
and  prosecuted.  The  one  is  a  condition  annexed  to  the  ac- 
quisition and  continuance  of  a  legal  right,  and  depends  on  the 
contract  and  the  acts  of  the  parties;  the  other  is  a  stipulation 
concerning  the  remedy,  which  is  created  and  regulated  by 
law.  .  .  .  The  rules  to  determine  in  what  courts  and  counties 
actions  may  be  brought  are  fixed,  upon  consideration  of  gen- 
eral convenience  and  expediency,  by  general  law;  to  allow 
them  to  be  changed  by  the  agreement  of  parties  would  disturb 
the  symmetry  of  the  law  and  interfere  with  such  conven- 
ience." 35  In  a  later  case  in  the  federal  courts  the  doctrine 
was  also  sustained  and  extended  to  include  contracts  between 
foreign  insurers  doing  business  in  the  United  States  through 
agents  resident  here  and  citizens  of  the  United  States,  where 

"  Merchants'  Mut.  Ins.  Co.  v.  Lacroix,  35  Tex.  249;  14  Am.  Rep. 
370. 

M  Nute  v.  Hamilton  Ins.  Co.,  0  Gray  (Mass.).  174. 

"  Son.  also,  Bartlett  v.  Union  Ins.  Co.,  46  Me.  500:  Hall  v.  Peo- 
ples' F.  Ins.  Co.,  6  Gray  (Mass.),  590;  Richard  v.  Manhattan  Ins. 
Co.,  31  Mo.  518. 
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such  contracts  stipulate  that  no  action  can  be  brought  except 
in  a  tribunal  of  such  foreign  country  where  insurers  have  their 
home  office.30 

§  3195.  Effect  of  Provision  in  Charter  Limiting  Ac- 
tion to  Particular  Forum. — While  a  stipulation  or  con- 
dition in  a  policy  limiting  the  bringing  of  an  action  therein 
to  a  particular  forum  will  not  be  upheld  by  the  courts,  yet 
it  is  decided  that  a  provision  in  the  charter  of  a  company  lim- 
iting an  action  upon  the  policy  to  the  courts  of  a  certain 
county  is  valid.37 

§  3196.  Limitation  Guns  against  Infant  Beneficia- 
ries.— A  limitation  in  a  life  or  accident  policy  which  des- 
ignates infants  as  beneficiaries  will  run  against  them  during 
their  minority,  where  there  is  no  exception  in  the  contract  in 
their  favor.  The  statutory  exception  in  the  favor  of  minors 
does  not  affect  the  contract.38 

§  3197.  Effect  of  Limitation  on  Action  to  Recover 
Back  Premiums. — An  action  to  recover  back  premiums  is  sub- 

"  Slocum  v.  Western  Assur.  Co.,  42  Fed.  Rep.  235.  In  this  case 
it  appeared  that  the  company,  which  was  a  Canadian  one,  had  is- 
sued a  policy  through  brokers  resident  in  the  United  States  to  cit- 
izens of  the  United  States.  By  the  terms  of  the  policy  any  action 
to  recover  was  to  be  "brought  in  her  majesty's  court  in  the  city  of 
Toronto,  and  not  elsewhere."  Upon  the  occurrence  of  a  loss  an  ac- 
tion in  admiralty  was  brought  in  the  federal  courts.  The  court  said: 
"The  authorities  sustain  the  general  doctrine  that  a  stipulation  in- 
serted in  a  contract  limiting  the  remedy  for  a  breach  of  the  con- 
tract to  a  particular  forum  is  not  a  valid  stipulation.  Several  cases 
have  held  that  such  a  stipulation,  distinguishing  between  the  dif- 
ferent courts  of  the  same  county  or  state,  will  not  be  recognized 
as  valid  there.  I  do  not  see  why  any  greater  effect  should  be  given 
to  it  abroad  or  as  between  the  courts  of  the  country  of  the  contract 
and  any  appropriate  foreign  tribunal":  Citing  Steam  Shipping  Co. 
v.  Lebanon,  39  Fed.  Rep.  704;  Scott  v.  Avery,  5  H.  L.  Cas.  811; 
Nute  v.  Hamilton  Ins.  Co.,  6  Gray  (Mass.),  174;  Amesbury  v.  In- 
surance Co.,  6  Gray  (Mass.),  196;  Kevins  v.  Insurance  Co.,  25  N.  H. 
22:  Bartlett  v.  Insurance  Co.,  4G  Me.  500;  Insurance  Co.  v.  Rutledge, 
7  Ind.  25;  Reichard  v.  Insurance  Co.,  31  Mo.  518. 

87  Portace  Ins.  Co.  v.  West,  6  Ohio  St.  599.  (Doubtful— See  last 
note.) 

89  So  held  in  Suggs  v.  Trustees'  Ins.  Co.,  71  Tex.  579;  9  S.  W.  Rep. 
676. 
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ject  to  a  limitation  in  the  policy  as  to  the  time  of  bringing 
suit,  provided  the  contract  was  a  valid  one  at  its  inception 
and  the  risk  has  commenced.  Thus,  in  an  action  to  recover 
Lack  premiums  on  a  life  policy,  where  the  defendant's  agent 
had  refused  a  tender  made  on  Monday  of  a  premium  that  fell 
due  Sunday,  it  was  held  that  the  plaintiff's  delay  of  eleven 
months  in  giving  notice  that  he  should  treat  the  policy  as 
ended  was  fatal  to  the  maintenance  of  the  action.39  If,  how- 
ever, the  contract  is  void  ab  initio,  then  an  action  to  recover 
back  premiums  is  not  affected  by  any  limitation  in  the  policy 
as  to  the  prosecution  of  any  claim  thereunder,  since  the  action 
is  not  based  on  a  contract40 

§  3198.  Limitation  does  not  Bar  Action  against  Com- 
pany for  Fraud. — A  limitation  in  a  policy  that  any  action 
upon  any  claim  against  the  company  must  be  commenced  with- 
in a  certain  time  does  not  bar  an  action  brought  after  the  lapse 
of  the  time  limited  against  the  company  for  fraud  in  inducing 
a  settlement  of  the  claim.41 

§  3199.  Mistake  in  Date  of  Policy  no  Excuse. — Where 
the  condition  in  a  policy  requires  suit  to  be  brought  within  six 
months,  and  it  is  a  part  of  the  contract  as  contemplated  by 
both  parties  at  the  time  the  risk  was  assumed,  the  insured  can- 
not be  released  from  this  condition  by  a  mistake  in  the  policy 
as  to  the  time  when  the  risk  commenced.42 

§   3200.      Plaintiff's  Prosecution   for  Arson  no  Excuse. 

"Where  the  policy  provides  that  suit  must  be  brought  within 
a  certain  time,  the  fact  that  the  plaintiff  has  been  prosecuted 
for  arson  is  no  excuse  for  a  failure  to  comply  with  the  provi- 
sion.43 

§  3201.  Validity  of  Charter  Provisions  Limiting- Time 
for    Issuing    Execution. — The     provision     in    the    charter 

"  ITmvland  v.  Continental  Life  Ins.  Co.,  121  Mass.  499. 

*  Waller  v.  Northern  Assur.  Co.,  64  Iowa,  101. 

*  Wabash  Valley  Prot.  Union  v.  James,  8  Ind.  App.  449;  35  N.  B. 
Rep.  010. 

"  Farmers'  Mut  F.  Tns.  Co.  v.  Barr,  04  Pa.  St.  345. 
«*  Edson  v.  Merchants'  Ins.  Co.,  35  La.  Ann.  353. 
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of  a  mutual  fire  insurance  company  that  no  execution  shall  issue 
upon  any  judgment  against  them  until  three  months  after  the 
rendition  thereof  will  be  enforced  by  the  court,  and  this  rule 
obtains  even  though  the  judgment  be  founded  upon  a  foreign 
judgment  rendered  long  before.44 

§  3202.  Where  Last  Day  of  Time  Limited  Falls  on 
Sunday. — If  the  last  day  of  the  period  of  limitations  for 
bringing  a  suit  upon  the  policy  falls  on  Sunday,  an  action 
brought  upon  the  following  Monday  would  be  in  time.45 

§  3203.  Effect  of  Garnishment  Proceedings. — The  in- 
stitution of  garnishment  proceedings  against  the  insurer  with- 
in the  time  limited  for  the  commencement  of  a  suit  upon  the 
policy  will  save  the  claim  against  such  limitation.  Thus, 
where  a  limitation  in  the  policy  required  suit  to  be  brought 
within  twelve  months  after  the  loss  and  a  creditor  of  the  in- 
sured attached  the  amount  due  his  debtor  under  the  policy  for 
a  loss  by  a  process  of  foreign  attachment  within  twelve  months 
after  such  loss  occurred,  and  the  creditor  after  the  twelve 
months  had  expired  brought  scire  facias  against  the  insurance 
company,  it  was  held  that  the  attachment  suit  saved  the  claim 
against  the  limitation  contained  in  the  policy,  and  that  the  scire 
facias  might  be  sustained.48  In  a  case  in  Missouri,  where  it  was 
claimed  that  a  suit  had  not  been  filed  against  the  companyuntil 
a  denial  of  the  garnishee's  answer  had  been  filed  by  the  plain- 
tiff, it  was  held  that  the  institution  of  the  suit  was  the  com- 
mencement of  the  action,  and,  where  instituted  in  time,  the 
fact  that  the  denial  was  not  filed  until  after  the  expiration  of 
the  period  limited  did  not  affect  the  suit.47 

§  3204.  Dismissal  of  Suit  brought  before  Expiration 
of  Time  and  Bringing  of  another  Suit  after  Expiration 
of  Period  Limited. — The  weight  of  authority  seems  to  sup- 

**  So  held  in  Judkins  v.  Union  Ins.  Co.,  39  N.  H.  172. 
■  So  held  in  Owen  v.  Howard  Ins.  Co.,  87  Ky.  571;  10  S.  W.  Rep. 
119.     See  sec.  1129. 
48  Harries  v.  Phoenix  Ins.  Co.,  35  Conn.  310. 
m  Ritter  v.  Boston  Underwriters'  Ins.  Co.,  2S  Mo.  App.  140. 
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port  the  rule  that  if  a  suit  is  brought  within  the  time  provided 
in  the  policy,  but  is  dismissed  or  discontinued  for  any  reason, 
and  a  subsequent  suit  is  brought  after  the  expiration  of  the 
time  limited,  though  perhaps  immediately  upon  the  dismissal 
or  discontinuance  of  the  first  suit,  the  second  action  cannot 
be  maintained.48  The  courts  which  have  held  this  doctrine 
maintain  that  the  policy  does  not  provide  that  no  first  action 
shall  be  sustainable  unless  commenced  within  the  time  limited, 
but  that  no  action  shall  be  sustained  unless  commenced  within 
the  time.  The  policy  refers  to  the  action  in  which  recovery 
is  sought,  and  it  is  intended  to  include  any  action  commenced 
upon  the  policy  after  the  expiration  of  the  period  of  limita- 
tion, which  if  it  were  not  for  such  clause  might  be  prosecuted 
to  a  judgment  In  a  case  in  Ohio,  however,  it  is  held  that 
where  a  fire  policy  contains  a  condition  that  "all  claims  under 
this  policy  are  barred  unless  prosecuted  within  one  year  from 
the  date  of  loss,"  that  condition  is  performed  if  within  a  year 
a  suit  is  brought  in  good  faith  for  the  purpose  of  enforcing  the 
claim,  and  if  the  assured  for  good  cause  abandons  that  suit  and 
promptly  brings  another,  although  after  the  year  has  elapsed, 
he  is  not  barred  of  his  right  to  recover.49  In  a  federal  case, 
where  a  policy  stipulated  that  suit  must  be  brought  in  six 
months  after  the  loss,  it  was  held  that  if  a  suit  was  brought 
within  the  time  limited,  but  a  demurrer  thereto  was  sustained 
on  the  ground  that  no  action  at  law  would  lie,  the  court  might 
continue  the  action  at  law,  so  as  to  enable  the  plaintiff  to  re- 
form the  policy,  and  thus  prevent  the  action  from  being  de- 
feated by  the  limitation.50 

§   3205.      Same    Subject  —  Exceptions     in     Statutes    of 
Limitation    not    Applicable. — If    a    statute    of    limitation 

"  O'Laughlin  v.  T'nion  Cent.  L.  Ins.  Co..  3  McCreary  (C.  C),  543: 
Wilkinson  v.  Insurance  Co.,  72  N.  Y.  499;  Arthur  v.  Insurance  Co., 
78  N.  Y.  4C2;  Hocking  v.  Howard  Ins.  Co..  130  Pa.  St.  170;  Keystone 

Milt.  B.  Assn.  v.  Norrls,  11."  Pa.  St.  440:  Nelson  v.  .FJna  Ins.  Co., 
27  Vt.  00;  MacFarland  v.  vEtnn   Ins.  Co..  0  W.  Ya.  437. 

49  Madison  Ins.  Co.  v.  Fellows.  1  Disn.  (Ohio)  217;  2  Disn.  (Ohio) 
12*. 

00  Rosenbanm  v.  Council  Rluffs  Ins.  Co..  37  Fed.  Rep.  7.  Roc, 
also,  Woodbury  Sav.  Bank.  Assn.  v.  Charter  Oak  F.  &  M.  Ins.  Co., 
31  Conn.  517. 
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contains  an  exception  limiting  its  operation,  as,  for  instance, 
where  it  provides  that  if  an  action  is  commenced  within  the 
statutory  period,  and  for  any  reason  the  plaintiff  suffers  a  non- 
suit, he  may  commence  another  action  within  one  year,  in  such 
case  it  has  been  contended  that  the  exception  will  permit  the 
plaintiff  who  has  suffered  a  nonsuit  in  an  action  on  the  policy 
to  bring  a  new  action  within  a  year,  notwithstanding  the  pol- 
icy stipulates  that  no  action  shall  be  sustained  unless  com- 
menced within  a  specified  time  after  the  loss.  The  courts, 
however,  hold  that  such  an  exception  in  the  statute  has  no 
effect  upon  the  stipulation  in  the  contract,  and  will  not  prevent 
the  bar  of  the  agreement.  The  rights  of  the  parties  are  to  be 
determined  by  the  contract,  and  since  by  its  terms  the  statute 
has  no  operation,  neither  will  the  exceptions  to  the  statute.51 
In  a  case  in  Iowa,  however,  under  a  statute  which  provides 
that -if  any  action  is  brought  within  the  time  provided  by  stat- 
ute, but  is  discontinued  for  any  reason  except  negligence,  and 
a  new  suit  is  brought  within  six  months  after  the  time  has  ex- 
pired, the  second  suit  shall  be  deemed  a  continuation  of  the 
first,  it  is  held  that  where  a  policy  required  suit  to  be  brought 
within  one  year  after  loss,  and  a  suit  was  so  brought  but  sub- 
sequently discontinued,  and  an  action  brought  to  reform  the 
policy,  and  after  it  was  reformed  a  new  action  was  instituted 
within  six  months  as  provided  by  statute,  the  second  action 
must  be  deemed  a  continuation  of  the  first,  and  the  limitation 
in  the  policy  does  not  bar  it.52 

§  3206.  Effect  of  Attempt  to  Sue  in  Foreign  Court 
having  no  Jurisdiction. — If  the  claimant  under  a  policy 
attempts  to  sue  a  domestic  corporation  in  a  foreign  court  hav- 
ing no  jurisdiction  the  time  taken  in  making  such  attempt 
will  not  be  deducted  from  the  time  limited  by  the  provision  in 
the  policy  for  bringing  suit.53 

n  Riddleberger  v.  Insurance  Co..  7  Wall.  (IT.  S.)  386;  Arthur  r.  In- 
surance Co.,  78  N.  Y.  462;  Howard  Ins.  Co.  v.  Hocking  (ra.),  18  Atl. 
Rep.  614. 

81  .lacobs  v.  St.  Paul  F.  &  M.  Ins.  Co.,  86  Iowa,  145;  53  N.  W.  Rep. 
101. 

»  So  held  in  Maclntyre  v.  Michigan  State  Ins.  Co.,  52  Mich.  1S8. 
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§   .'5207.      Waiver  by  Act  of  Insurer — Negotiations  tor 

Adjustment.  —A  provision  requiring  suit  to  be  brought 
within  a  certain  time  may  be  waived,  and  this  waiver  may  be  in- 
ferred from  acts  and  conduct  on  the  part  of  the  insurer.  And 
if  the  insured  is  induced  by  the  acts  of  the  officers  or  agents 
of  the  insurer  to  suspend  for  a  certain  time  the  performance 
of  acts  required  on  his  part  after  loss,  such  time  should  be 
added  to  the  time  limited  for  bringing  action.54  And  this  is 
true  where  the  company,  by  fraud  or  by  holding  out  reasonable 
hopes  of  an  adjustment,  prevents  the  assured  from  bringing 
suit  within  the  time  limited;  55  for  the  insurer  cannot,  after 
it  has  induced  the  insured  to  believe  that  the  loss  will  be  ad- 
justed amicably  and  the  amount  finally  paid,  and  thus  lulled 
the  latter  into  inaction,  refuse  to  pay  the  loss  after  the  time 
limited  has  expired,  by  claiming  that  the  provision  as  to  the 
time  of  bringing  suit  has  not  been  complied  with.56  And  it 
is  not  necessary  for  the  insured  to  show  that  the  company  di- 
rectly requested  him  to  delay  bringing  suit.57  If,  however, 
the  acts  or  conduct  of  the  insurer  which  led  the  insured  to  be- 
lieve that  the  loss  would  be  paid  cease  so  as  to  allow  the  insured 
a  reasonable  time  within  which  to  bring  suit,  there  will  be  no 
waiver  of  the  provision ;  as  where  the  negotiations  ceased 
seven  months  before  the  expiration  of  the  time,  this  was  held 
no  waiver  of  the  limitation.58     And  in  another  case  there  was 

•*  Killipps  v.  Putnam  Ins.  Co.,  28  Wis.  472;  9  Am.  Rep.  506. 

u  Derrich  v.  Lamar  Ins.  Co..  74  111.  404. 

»  Thompson  v.  Phoenix  Ins.  Co.,  136  U.  S.  287;  Curtis  v.  Home 
Ins.  Co.,  1  Blss.  (C.  C.)  485;  Home  Ins.  Co.  v.  Meyer.  93  111.  271;  Alle- 
manla  Ins.  Co.  v.  Peck,  133  111.  220;  24  N.  E.  Rep.  53S;  Grant  v.  Lex- 
ington Ins.  Co.,  5  Ind.  23;  61  Am.  Dec.  74;  Mickey  v.  Burlington  Ins. 
Co.,  35  Iowa,  174;  Little  v.  Phoenix  Ins.  Co.,  123  Mass.  389;  Fuldon 
v.  New  York  Ins.  Co.,  7  Cray  (Mass.).  61;  Peoria  Ins.  Co.  v.  Paul,  12 
Mich.  203;  Voorhis  v.  People's  Mut.  B.  Soc,  91  Mich.  469;  Fhoenix 
Ins.  Co.  v.  Rad  Bila  Hora  (Neb.  1894).  50  N.  W.  Rep.  752;  Martin  v. 
State  Ins.  Co.,  44  N.  J.  L.  485;  Rarnum  v.  Merchants'  F.  Ins.  Co., 
97  N.  Y.  ISR;  Harold  v.  People's  Mut.  Ace.  Assn.  (Pa.  C.  P.).  12  Ta. 
Co.  Rep.  454;  St.  Paul  F.  &  M.  Ins.  Co.  v.  McGregor,  63  Tex.  399; 
Black  v.  Wlnneshcik,  31  Wis.  74. 

"  Allemania  Ins.  Co.  v.  Peck,  133  111.  22f>:  24  N.  E.  Rep.  538. 

»  Steele  v.  Phoenix  Ins.  Co.  U.  S.  C.  C.  1891),  47  Fed.  Rep.  863;  21 
Ins.  L.  J.  242. 


313-5  LIMITATION    CLAUSES    AFFECTING    ACTIONS.  §  3208 

held  to  be  no  waiver  where  negotiations  ceased  two  months 
before  the  expiration  of  the  time.69  So  although  there  have 
been  negotiations  for  a  settlement,  this  does  not  prevent  the 
clause  from  being  a  bar  to  an  action  commenced  after  the  ex- 
piration of  the  time,  where  it  appears  that  sixty  days  after  the 
loss  the  company  repudiated  all  liability  under  the  policy.60 
The  mere  pendency  of  negotiations  between  the  parties,  or  the 
fact  that  occasional  interviews  are  had  between  them  in  regard 
to  the  adjustment  or  settlement  of  a  loss,  will  not  of  themselves 
operate  as  a  waiver  of  the  stipulation,  or  be  an  equitable  estop- 
pel.01 The  negotiation  must  be  such  as  to  induce  the  insured 
to  believe  that  the  loss  will  be  paid,62  and  if  during  the  pen- 
dency of  negotiations  the  insured  forbears  to  bring  suit  at  the 
instance  of  the  company,  the  limitation  will  be  waived,03 
and  the  company  cannot  cut  off  the  right  to  sue  by  withholding 
its  decision  upon  the  proofs  until  the  stipulated  period  for  su- 
ing has  expired,  even  though  the  time  allowed  for  examining 
the  proofs  would  have  consumed  it.64 

§  3208.  Provision  that  if  Adjustment  Not  Satisfactory 
Suit  must  be  brought  within  Certain  Time — Effect  of 
Adjustment. — Where  the  policy  provides  that  if  the  ad- 
justment is  not  satisfactory  to  the  insured  he  must  bring  his 
action  within  a  certain  time,  it  is  held  that  in  case  there  is  no 
adjustment  the  stipulation  does  not  apply.65  Where  the  policy 
limits  the  time  within  which  suit  must  be  brought,  and  there 

w  Blanks  v.  Insurance  Co.,  36  La.  Ann.  599. 

40  Lentz  v.  Teutonia  F.  Ins.  Co.,  96  Mich.  445;  55  N.  W.  Rep.  993. 
The  time  limit  in  this  case  was  six  months. 

n  MacFarland  v.  iEtna  Ins.  Co.,  6  W.  Va.  437.  See,  also,  Allema- 
nia  Ins.  Co.  v.  Little,  20  111.  App.  431;  Gooden  v.  Amoskeag  F.  Ins. 
€o.,  20  N.  H.  73;  Ripley  v.  ^Etna  Ins.  Co.,  30  N.  Y.  136;  Maynard  v. 
Vanderwerker,  76  Hun  (N.  Y.),  25;  27  N.  Y.  Supp.  714;  59  N.  Y.  St. 
Hep.  154. 

82  National  Ins.  Co.  v.  Brown.  128  Pa.  St.  386. 

M  Andes  Insurance  Co.  v.  Fish.  71  111.  620. 

44  Westchester  F.  Ins.  Co.  v.  Dod.ce,  44  Mich.  420.  See  Ames  v. 
New  York  Union  Ins.  Co.,  14  N.  Y.  (4  Kern)  253. 

•  Landis  v.  Home  Ins.  Co.,  56  Mo.  591.  See,  also,  "Williams  v.  New 
England  F.  Ins.  Co.,  29  Me.  465;  Boynton  v.  Middlesex  Ins.  Co.,  4 
Met.  (Mass.)  212. 
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is  an  adjustment  of  the  loss,  the  limitation  does  not  apply, 
sine  tit  then  is  based  upon  the  adjustment,  which  is  a 

new  agreement.08 

§  320I).  Request  for  Further  Proofs  Waives  Limita- 
tion as  to  Time  of  Bringing  Suit. — If  the  insurer  makes 
merely  formal  objections  to  the  proofs  of  loss  as  submitted, 
and  makes  no  objection  to  the  validity  of  the  claim,  and  re 
quests  further  proofs,  the  provision  as  to  the  time  of  commenc 
ing  the  action  is  waived  for  the  time,  or,  in  other  words,  is  sus- 
pended.87 

§  3210.  Effect  of  Waiver  of  Proofs  where  Policy  Pro- 
vides that  no  Suit  can  he  brought  until  Certain  Number 
of  Days  after  Proofs  Furnished. — If  the  policy  provides 
that  no  suit  can  be  brought  thereupon  until  a  certain  number 
of  days  after  proofs  of  loss  are  furnished,  and  there  is  a  waiver 
of  the  proofs  by  the  insurer,  the  period  designated  will  com- 
mence to  run  from  the  date  of  the  waiver.  Thus,  where  the 
policy  made  the  loss  payable  sixty  days  after  proofs  were  re- 
ceived, and  the  proofs  were  waived  by  the  insurer  requiring 
an  examination  under  oath,  it  was  held  that  the  loss  became 
payable  at  least  at  the  expiration  of  sixty  days  from  the  time 
when  such  examination  submitted  to  by  the  assured  was  duly 
delivered  to  the  insurer.68  The  waiver  of  proofs  in  such  a 
case  is  not  a  waiver  of  the  provision.  So  where  the  statutes  of 
Iowa  provided  that  no  suit  should  be  brought  within  ninety 
days  after  proofs  of  loss  were  furnished,  it  was  held  that  under 
these  statutes,  though  there  was  a  waiver  of  proofs  of  loss, 
an  action  brought  within  ninety  days  after  such  waiver  was 
premature.00 

§  3211.  Denial  of  Liability  Waives  Provision  that 
Suit    cannot   he  brought    until  a  Certain    Time. — If  the 

M  Smith  v.  Glen's  Falls  Ins.  Co.,  G2  N.  Y.  85. 
m  People  v.  Liverpool  etc.  Ins.  Co..  2  Thomp.  &  C.  (N.  T.)  268. 
"  Badger  v.  Phoenix  Ins.  Co..  -10  Wis.  396. 

,9  narrison  v.  Hartford  F.  Ins.  Co..  59  Fed.  Rep.  732;  23  Ins.  L.  J. 
161 
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insurer  denies  liability  under  the  policy  and  refuses  to  pay  the 
amount  of  loss  claimed,  the  provision  that  no  suit  can  be 
brought  upon  the  policy  until  a  certain  time  after  loss  or  after 
proofs  are  furnished  is  thereby  waived,  and  the  right  of  action 
upon  the  policy  accrues  immediately  upon  such  refusal.70  Un- 
der a  statute  in  Iowa71  providing  that  action  upon  policies  of 
insurance  shall  not  be  begun  in  less  than  ninety  days  after  no- 
tice of  loss,  it  is  held  that  though  the  company  may  deny  lia- 
bility and  refuse  to  pay  the  loss,  this  will  not  enable  the  insur- 
ed to  bring  an  action  before  the  expiration  of  the  ninety 
days.72 

§  3212.  Denial  of  Liability  does  not  Waive  Bringing 
Suit  within  Specified  Time. — The  denial  by  the  in- 
surer of  all  liability  under  the  policy,  though  it  is  a  waiver  of 
proofs  of  loss,  does  not  waive  bringing  a  suit  within  the  time 
specified  after  the  loss.  Thus,  where  a  policy  stipulated  that 
suit  should  be  brought  within  six  months  after  loss,  and  the 
amount  of  a  loss  was  fixed  by  the  company's  adjuster,  which 
the  company  agreed  to  pay  on  certain  conditions,  which  failed, 
and  five  months  before  the  time  elapsed  they  notified  the  as- 
sured that  they  would  not  pay,  it  was  held  that  there  was  no 
waiver.73     Where  the  policy  limited  the  time  of  bringing  suit 

70  Norwich  etc.  Transp.  Co.  v.  Western  Mass.  Ins.  Co.,  6  Blatchf. 
(C.  C.)  241;  Norwich  etc.  Co.  v.  Western,  34  Conn.  561;  Hoffecker  v. 
New  Castle  Co.  Mut.  Ins.  Co.,  5  Del.  101;  Williamshurgh  City  F.  Ins. 
Co.  v.  Cary,  83  111.  453;  JFAna.  Ins.  Co.  v.  Maguire,  51  111.  342;  Robb 
v.  Insurance  Co.  of  North  America,  11  Kan.  93;  Allegro  v.  Maryland 
Ins.  Co.,  6  Har.  &  J.  (Md.)  408;  14  Am.  Dec.  2S7;  Phoenix  Ins.  Co. 
v.  Taylor,  5  Minn.  492;  Tandis  v.  Howe  Mut.  F.  &  M.  Ins.  Co.,  56 
Mo.  591;  State  Ins.  Co.  v.  Maackens,  38  N.  J.  L.  564;  United  Fire- 
man's Ins.  Co.  v.  Kukral  (Cuyahoga  Co.  C.  C.  Ohio,  1893),  30  Week. 
L.  Bull.  356;  Warner  v.  Peoria  Ins.  Co.,  14  Wis.  318.  See  Baltimore 
Ins.  Co.  v.  Loney,  20  Md.  20;  Commercial  F.  Ins.  Co.  v.  Allen,  80 
Ala.  571;  Georgia  Home  Ins.  Co.  v.  Jacobs,  56  Tex.  366;  Pendleton 
v.  Knickerbocker  Ins.  Co.,  5  Fed.  Rep.  238. 

n  Laws  Iowa.  18S0.  c.  211. 

"  Taylor  v.  Merchants'  etc.  Co.,  83  Iowa,  402;  49  N.  W.  Rep.  994; 
Vore  v.  Hawkeye,  76  Iowa,  548;  41  X.  W.  Rep.  309;  Quinn  v.  Capitol 
City  Ins.  Co.,  71  Iowa,  615;  33  N.  W.  Rep.  130. 

,s  Garrettson  v.  Hawkeye  Ins.   Co.,  65  Iowa,  40S.     See,  also,  De 
Grow  v.  Metropolitan  Ins.  Co.,  60  N.  Y.  594. 
Joyce,  Vol.  IV.— 197 
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to  one  year  from  the  time  of  the  accident,  and  five  months  be- 
fore the  expiration  of  the  year  the  holder  of  the  policy  was 
notified  that  it  would  not  pay  the  loss,  and  "  it  would  be  better 
to  let  the  courts  decide  this  matter,"  it  was  held  that  there 
was  no  excuse  for  noncompliance  with  the  limitation.74 

§  3213.      Effect    of    Injunction    Preventing    Payment 
and  Receipt  of  Money. — An  injunction  merely  restraining  the 

insurer  from  paying  the  money  due  on  a  policy  and  the  claim- 
ant from  receiving  it  will  not  suspend  the  limitation  as  to  the 
time  within  which  suit  must  be  brought,  since  such  injunction 
does  not  prevent  the  bringing  of  an  action.  This  question 
arose  in  a  case  in  New  York,  where  a  policy  of  fire  insurance 
provided  that  no  suit  should  be  maintained  thereon  unless  com- 
menced within  twelve  months  after  loss  or  damage.  To  avoid 
this  provision,  set  up  in  defense  to  an  action  thereon,  the 
plaintiff  showed  that  a  third  person  had  obtained  an  injunction 
restraining  the  defendant  from  paying  and  the  holders  from 
receiving  the  loss  or  damage  under  the  policy.  The  New  York 
statute  of  limitations  provided  that  when  the  commencement 
of  an  action  should  be  stayed  by  injunction,  the  time  of  the 
continuance  of  the  injunction  should  not  be  a  part  of  the  time 
limited  for  the  commencement  of  the  action.  It  was  held 
(1)  that  the  injunction  did  not  suspend  the  operation  of  the 
limitation  nor  relieve  from  the  forfeiture;  (2)  that  the  ex- 
ception in  the  statute  did  not  apply  to  limitations  by  contract, 
but  only  to  statutory  limitations;  (3)  that  the  injunction  did 
not  restrain  the  bringing  of  an  action.75  In  a  Maryland  case, 
however,  an  injunction  was  issued  restraining  the  beneficiary 
from  receiving  payment  of  the  money  due  on  the  benefit  cer- 
tificate, such  injunction  being  in  force  until  the  six  months 
limited  for  suing  had  expired.  It  was  held  that  after  the  re- 
newal of  the  injunction  an  action  might  be  brought  at  any 
time  within  the  period  provided  by  the  statute  of  limitations.76 

T*  Law  v.  New  England  Mat.  Ace.  Assn.,  94  Mich.  266;  53  N.  W. 
"Rep.  1104;  22  Ins.  L.  J.  317. 
"  Wilkinson  v.  First  Nat  F.  Tns.  Co.,  72  N.  Y.  409:  28  Am.  Rep.  160. 
n  Earushaw  v.  Sun  Mut.  Aid  Soc,  68  Md.  465;  11  Cent.  Rep.  508. 
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§  15214.  Where  Impossible  to  Comply  with  Provisions 
on  Account  of  War. — In  Semmes  v.  City  Fire  Insurance  Com- 
pany' 7  the  question  arose  as  to  the  effect  of  the  Civil  War  upon 
a  provision  in  the  policy  that  any  action  thereupon  must  be 
brought  within  twelve  months  after  the  loss,  and  that  if  any 
action  were  brought  after  the  twelve  months  had  expired,  the 
lapse  of  such  period  should  be  a  conclusive  bar  to  the  claim. 
This  claim  first  arose  in  the  circuit  court,78  and  it  was  held  that 
the  war  simply  suspended  the  operation  of  the  clause,  and  that 
it  commenced  to  run  again  upon  the  issuance  of  the  President's 
proclamation  in  1865,  which  removed  the  restriction  from  in- 
tercourse between  the  states.  But  in  the  supreme  court,  how- 
ever,79 this  decision  was  reversed,  and  it  was  decided  that  the 
existence  of  the  war  rendered  the  clause  of  no  effect,  and  that 
it  did  not  revive  upon  the  close  of  the  war,  and  furthermore 
that  an  action  might  be  brought  at  any  time  within  the  period 
provided  for  by  the  statute  of  limitations.  Again,  in  Ten- 
nessee it  was  held  that  the  disability  imposed  on  the  insured 
by  the  Civil  War  to  sue  the  insurer,  a  Connecticut  company, 
for  a  loss  occurring  in  Arkansas  in  1861,  did  not  prevent  the 
operation  of  a  restriction  in  the  policy  to  sue  within  one  year 
from  the  loss.80 

§  3215.  Where  Suit  Commenced  within  Time  hut  Sum- 
mons cannot  he  Served — Absence  of  Defendant.— All  th  a  t  can 

be  required  of  a  claimant  to  effect  a  compliance  with  the  condi- 
tion we  have  been  considering  is,  that  he  shall  take  all  the 
usual  and  proper  means  of  instituting  the  suit  and  procuring 
service  of  process.  In  some  cases  it  may  be  impossible  to 
make  service,  because  of  the  fact  that  the  insurer  remains  in- 
accessible to  service.  Then  the  question  arises,  If  suit  has 
been  commenced  within  the  proper  time  but  no  service  of  pro- 
cess has  been  had  for  the  above  reason,  is  there  a  compliance 
with  said  stipulation?     A  case  arose  in  Michigan  involving 

"  13  Wall.  (U.  S.)  158. 
78  6  Blatchf.  (C.  C.)  445. 
70  13  Wall.  (U.  S.)  158. 

80  Phoenix    Ins.    Co.    v.    Underwood,    12    Helsk.    (Tenn.)    424.      See 
Glass  v.  Walker,  G6  Mo.  32,  and  chap,  xi,  herein. 
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this  point,  where  it  appeared  that,  thirteen  days  before  the  ex- 
piration of  the  time  limited  a  summons  was  issued  returnable 
three  days  after  the  time  had  expired,  and  no  one  represi 
ing  the  insurer  could  be  found  upon  whom  the  summons  could 
be  served,  and  upon  the  return  of  the  first  a  second  summons 
was  immediately  issued,  and  it  was  held  that  the  failure  to 
procure  service  was  excused  by  the  absence  of  the  insurer.81 
In  this  case  the  court  said:  "The  fundamental  idea,  the  tacit 
condition  upon  which  such  a  limitation  must  rest  and  without 
which  it  could  not  for  a  moment  be  tolerated,  is  that  the  de- 
fendant shall  be  accessible  to  the  service  of  process  by  which 
suit  may  be  commenced  against  him,  if  not  for  the  whole  pe- 
riod at  least  for  a  sufficient  time  preceding  its  close,  to  enable 
the  plaintiff  to  commence  its  suit  against  him  by  the  service 
of  process  in  the  ordinary  legal  mode;  otherwise  the  defend- 
ant would  be  enabled  to  take  advantage  of  his  own  wrong  by 
absenting  himself  entirely  to  defeat  the  plaintiff's  right  of  ac- 
tion." In  another  case  where  suit  was  commenced  before  the 
time  limited  had  expired,  but  service  could  not  be  had,  and 
alias  and  pluries  writs  were  issued  before  service  was  ob- 
tained and  after  the  expiration  of  the  time,  it  was  held  that 
these  writs  were  not  the  commencement  of  a  new  action,  but 
merely  the  continuance  of  the  old  one.82 

§  3216.  Paymenthy  Mortgagee  of  his  Amount  of  I^oss 
no  Waiver  of  Limitation  as  to  Mortgagor. — If  a  policy 
is  made  payable  to  the  mortgagee  "as  his  interest  may  ap- 
pear," the  payment  to  the  mortgagee  of  his  share  of  the  loss 
is  no  waiver  of  the  limitation  as  to  the  mortgagor.83 

§  3217.  Effect  of  Clause  where  Company  Insolvent. 
Where  an  insurance  company  issues  a  policy  containing  a  pro- 
vision limiting  the  period  of  bringing  suit  within  a  certain 
time  after  the  loss,  and  during  the  life  of  the  policy  a  loss 

«  Peoria  Ins.  Co.  v.  Hall,  12  Mich.  202. 

»  American  Cent.  Ins.  Co.  v.  Hawea  (Pa.),  11  AH.  Rep.  107.    See 
Ketchum  v.  Protection  Ins.  Co.,  1  Allen  (N.  B.),  136. 
M  So  held  In  King  v.  Watertown  F.  Ins.  Co.,  47  Hun  (N.  T.),  1. 
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occurs,  and  subsequently,  but  before  the  expiration  of  the 
time  limited  the  company  becomes  insolvent  and  makes  an  as- 
signment under  the  insolvency  laws  of  the  state,  and  the  claim 
is  not  prosecuted  within  the  time  limited,  it  will  not  be  barred, 
as  to  funds  in  court,  by  the  limitation.  This  was  so  held 
where  the  insurer  made  an  assignment  in  bankruptcy,  and  the 
insured  failed  to  present  his  claim  to  the  assignee  within  one 
year  of  the  time  of  loss  as  provided  in  the  condition.84 

§  3218.  Substitution  of  New  Party  Plaintiff  or  De- 
fendant after  Expiration  of  Time. — If  under  the  statutory 
or  code  provisions  of  the  state  an  action  has  been  commenced 
in  the  name  of  the  wrong  person,  and  the  proper  person  is  not 
named  as  party  defendant,  the  court  may  subsequently  allow 
the  substitution  of  the  proper  person  as  party  plaintiff  or  de- 
fendant; such  substitution  relates  back  to  the  commencement 
of  the  action,  and  is  not  the  beginning  of  a  new  action.85  So 
where  a  life  policy  stipulated  that  an  action  thereon  should 
not  be  brought  unless  within  eighteen  months  from  the  time  of 
the  death  of  the  insured,  and  an  action  was  brought  within  that 
time,  but  by  the  assignee  of  the  policy  instead  of  by  the  admin- 
istrator of  the  insured,  and  an  amendment  substituting  the  ad- 
ministrator as  party  plaintiff  was  allowed  more  than  eighteen 
months  after  the  death  of  the  insured,  it  was  held  that  the 
amendment  related  back  to  the  commencement  of  the  suit.86 

§  3219.  Where  Insurer  Agrees  to  Transfer  of  Action 
to  Another  Court — Waiver. — If  an  action  is  commenced  in 
time,  and  after  the  period  has  expired  the  parties  agree  to 
transfer  the  action  to  another  court,  the  insurer  cannot  set  up 
in  defense  to  the  action  in  the  latter  court  that  it  was  not  com- 
menced in  time.     This  was   so   held    where  a  suit  was  com- 

**  In  re  St.  Paul  German  Ins.  Co.;  Screven  v.  Franzen.  58  Minn. 
1G3;  50  N.  W.  Rep.  990.  See,  also,  Pennel  v.  Chandler,  7  Chic.  L. 
N.  227. 

85  Eowen  v.  National  Life  Assn.,  G3  Conn.  460:  27  Atl.  Rep.  1050; 
23  Ins.  L.  J.  200:  Schroeder  v.  Merchants'  Ins.  Co.,  104  111.  71.  See, 
also.  Burton  v.  Hawkeye  Ins.  Co..  26  Ohio  St.  467. 

89  United  States  Ins.  Co.  v.  Ludwig,  108  111.  514. 
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menced  iu  the  federal  court,  and  subsequently  the  parties  to 
the  action  agree  J  that  it  should  be  prosecuted  in  the  state 
court.87 

§  3220.  What  will  Excuse  Failure  to  Comply  with 
Limitations — Other  Instances. — Where  the  interest  insured 
was  a  mechanic's  lien,  and  the  insured  or  his  assignee  was  re- 
quired to  make  proof  to  the  insurer  of  the  value  of  the  in- 
ter* si  insured,  which  proof  could  not  be  made  in  a  legitimate 
manner  within  the  time  stipulated,  the  stipulation  was  held 
to  be  inoperative.88  And  in  California  it  has  been  decided 
that  where  it  is  impossible  to  comply  with  the  provisions  of 
the  policy  before  the  time  limited  for  bringing  suit  has  ex- 
pired, compliance  with  this  latter  provision  wrill  be' excused.89 
In  a  case  in  Virginia  the  policy  required  suit  to  be  brought 
within  six  months  after  the  loss.  Before  the  expiration  of 
five  months  the  company  indorsed  on  the  policy  a  waiver  of 
the  condition  for  thirty  days  "from  this  date,"  and  it  was  held 
that  though  the  words  "from  this  date,"  were  inserted,  yet 
an  intention  must  arise  by  construction  whereby  thirty  days 
from  the  expiration  of  the  period  would  be  allowed.90  A  stip- 
ulation in  a  policy  requiring  suit  to  be  brought  within  one 
year  after  loss  is  waived  by  an  adjustment  of  the  loss  and  a 
valid  new  promise  to  pay  made  by  the  company  upon  which 
the  insured  relies.91  And  where  the  company's  agent  prom- 
ised to  pay  the  loss  the  provision  was  held  to  be  waived.92 

§  3221.  When  Failure  to  Comply  with  Limitations  is 
not  Excused — Cases  Generally. — The  condition  as  to  bring- 
ing action  on  a  policy  within  a  certain  time  is  not  waived  by 
the  insurance  company's  declining,  on  being  applied  to  for  the 

,T  Moore  v.  Phoenix  F.  Ins.  Co.,  64  N.  H.  140. 

M  Stout  v.  City  F.  Ins.  Co.,  12  Iowa,  371;  79  Am.  Dec.  539;  Long- 
hurst  v.  Star  Ins.  Co.,  19  Iowa,  304. 

80  Case  v.  Sun  Ins.  Co.,  83  Cal.  473.  See,  also,  New  York  v.  Ham- 
ilton Ins.  Co.,  10  Bosw.  (N.  Y.)  537. 

60  Virginia  F.  &  M.  Ins.  Co.  v.  Aiken,  S2  Va.  420. 

«  Parmer's  M.  Ins.  Co.  v.  Chestnut,  no  111.  Ill;  99  Am.  Rep.  492. 

n  Steel  v.  Thcenix  Ins.  Co.,  51  Fed.  Rep.  715. 
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payment  of  the  loss,  to  enter  into  any  negotiation  concerning 
the  claim  while  certain  suits  in  which  the  company  had  been 
garnished  were  pending.93  The  fact  that  there  is  a  mistake  in 
the  policy  as  to  the  time  when  the  risk  is  to  commence  is  no 
excuse  for  a  failure  to  comply  with  the  provision.94  "Where 
a  policy  stipulated  that  all  claims  should  be  barred  unless  pros- 
ecuted within  one  year  from  date  of  loss,  and  on  presentation 
of  a  claim  for  loss  the  company,  while  denying  legal  liability, 
declared  itself  willing  to  pay  if  certain  reinsuring  companies 
would  consent  to  pay,  and  negotiations  were  pending,  result- 
ing two  months  before  the  end  of  the  year  in  a  failure  to  ob- 
tain  such  consent,  it  was  held  that  this  was  no  excuse  for  delay 
to  prosecute  within  the  year.95  The  waiver  merely  of  this  con- 
dition of  the  policy  is  no  waiver  of  this  clause  of  limitation.96 
"Where  the  evidence  showed  that  the  president  of  the  insurance 
company  had  promised  the  insured  that  he  "would  send  him 
a  check  for  the  loss,"  but  there  was  no  evidence  showing 
that  such  promise  had  been  in  any  way  acted  upon  by  the 
insured,  it  was  held  not  sufficient  to  establish  a  waiver.97 

§  3222.  Bill  for  Reformation  of  Policy. — A  bill  for 
the  reformation  of  a  policy  may  be  brought  after  the  expira- 
tion of  the  time  limited  where  a  suit  has  already  been  brought 
within  the  time  to  recover  thereon,  since  a  bill  for  reforma- 
tion of  a  policy  is  not  a  suit  thereupon  within  the  meaning  of 
the  provision.98 

§  3223.  Breach  of  Condition  is  Matter  of  Defense — 
Excuse  for  Noncompliance  Need  not  be  Pleaded. — In  a  suit 
brought  after  the  expiration  of  the  twelve  months  it  is  not 
necessary  for  the  plaintiff  to  allege  any  excuse  for  not  bring- 
ing it  within  the  time,  but  the  same  rule  of  pleading  applies 
as  to  other  limitations  of  actions.     If  it  is  insisted  upon,  it 

"  Ripley  v.  iEtna  Ins.  Co.,  30  N.  Y.  136;  86  Am.  Dec.  362. 

M  Farmers'  M.  F.  Ins.  Co.  v.  Bars.  94  Fa.  St.  345. 

"  Blanks  v.  Hibernia  Ins.  Co.,  36  La.  Ann.  599. 

•«  Universal  Ins.  Co.  v.  YSViss,  106  Fa.  St.  20. 

"  Universal  Ins.  Co.  v.  Weiss,  106  Fa.  St.  20. 

"  Eosenbaum  v.  Council  Bluffs  Ins.  Co.,  37  Fed.  Eep.  724. 
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must  be  set  up  by  the  d<  fense,  and  the  plaintiff  may  then 
reply  to  the  facta  relied  upou  as  his  excuse  for  not  bringing  his 
suit  within  the  time  limited."    Where  defendant  relies  upon 

the  contract  of  limitation  as  to  the  time  within  which  suit 
shall  be  broughl  upon  a  policy  to  defeat  the  action,  the  prac- 
tice is  to  plead  it  and  uot  to  take  advantage  of  it  by  demur- 
rer.100 

§  .3224.  Where  Time  for  Bringing-  Action  Controlled 
by  Statute. — In  many  of  the  states  statutes  exist  rela- 
tive to  actions  upon  insurance  policies,  and  in  some  states  laws 
havo  been  enacted  which  provide  that  any  stipulation  in  a 
contract  of  insurance  requiring  an  action  to  be  brought  with- 
in the  period  provided  for  by  the  statute  shall  be  void.101  In 
Indiana  the  statute  provides  that  no  agreement  or  condition 
of  a  contract  requiring  suit  to  be  brought  within  three  years 
shall  be  valid,  and  it  is  held  that  a  provision  in  a  policy  re- 
quiring suit  to  be  brought  within  one  year  was  of  no  effect, 
and  that  suit  might  be  brought  at  any  time  within  three 
years.102  And  a  state  regulation  of  this  nature  is  upheld  by 
the  federal  courts.103  Where  there  is  no  statutory  provision 
concerning  actions  upon  the  policy,  and  where  the  policy  it- 
self contains  no  clause  of  limitation,  the  statute  of  limita- 
tions will  control  as  to  the  time  of  bringing  suit.  In  Illinois 
it  has  been  held  in  such  a  case  that  where  there  has  been  no 
act  on  the  part  of  the  insurance  company  causing  delay,  the 
statute  will  commence  to  run  from  the  time  that  the  claimant 
receives  notification  of  the  rejection  of  his  claim.104    Where 

M  Andes  Ins.  Co.  v.  Fish,  71  111.  G20.  See  chapters  Ixxvii-lxxix, 
herein,  on  actions  and  defenses. 

100  Barber  v.  Fire  vV  M.  ins.  Co..  1G  W.  Va.  658. 

101  See  Conn.  Gen.  Stats.  1888,  sec.  2912;  2  End.  Rev.  Stats.  1888, 
sec  3770;  4  K.v.  Pub.  Acts,  1873;  c.  ISO,  sec,  1;  Gen.  Stats.  1887,  p. 
308;  Me.  Bjev\  Stats,  1883,  e.  40.  sec.  87;  Mass.  Acts,  1887,  c.  214.  see. 
20;  2  N.  C.  Code,  iss:;,  sec.  3076;  Laws  1883,  c.  57,  sec.  1G;  Vt.  Rev. 
Laws.  1880,  sec.  3626. 

102  Insurance   Co.   v.   Brim,   111    Ind.   281;   12  N.   E.   Hop.   315. 
,M  Small  v.   "Westchester   V.    Ins.    Co.,    51    Fed.    Hep.    789. 

104  Railway  Pass.  etc.  Aid  Assn.  v.  Loomis,  142  111.  5G0;  32  N.  E. 
Eep.  424;  22  Ins.  L.  J.  18. 
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under  a  statute  of  Kentucky  no  action  could  be  maintained  if 
the  cause  arose  in  another  state,  and  was  barred  by  the  statute 
of  the  latter  state,  and  a  cause  of  action  did  arise  in  another 
state,  by  the  statutes  of  which  an  action  was  barred  after  ten 
years,  but  there  was  no  agent  of  the  insurer  upon  whom  ser- 
vice could  be  had,  it  was  held  that  the  statute  was  suspended 
on  this  account,  and  was  no  bar  to  an  action  in  Kentucky 
upon  the  contract.105 

10B  Northwestern  M.  L.  Ins.  Co.  v.  Lowry  (Ky.  C.  A.  1893),  20  S.  W. 
"Rep.  607. 
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§  3205.    Where  insured  dies  after  submission. 

§  3200.    Appraisers  may  call  in  experts. 
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§  3231.   Arbitration  and  Award  Clauses — Generally. — In 

considering  the  validity  of  these  clauses  the  rule  of  law  must 
be  borne  in  mind  that  no  agreement  will  be  upheld  which  op- 
erates to  deprive  courts  of  their  jurisdiction  over  contracts.  In 
many  cases  insurers  have  inserted  in  their  policies  clauses  pro- 
viding for  an  arbitration  and  award,  such  provisions  being  so 
comprehensive  as,  if  carried  out  and  upheld,  to  completely 
oust  courts  of  any  jurisdiction  they  might  otherwise  have  over 
the  contract  in  dispute.  Therefore,  although  many  of  the  ar- 
bitration and  award  clauses  are  so  worded  as  to  justify  their 
being  declared  valid,  yet  in  other  instances  the  stipulation 
has  been  held  void,  as  being  opposed  to  the  above  rule  of 
law. 

§  3232.  Validity  of  Provision — Condition  Precedent, 
when. — The  stipulation  generally  inserted  in  policies  is 
that  which  provides  that  in  case  of  dispute  as  to  the  amount 
of  loss  arbitration  shall  be  had,  and  that  no  action  can  be 
brought  upon  the  policy  until  an  award  has  been  made  fixing 
the  amount  of  the  claim,  making  awrard  a  condition  precedent 
to  an  action.  Provisions  of  this  nature  have,  as  a  general  rule, 
been  held  legal  and  enforceable,  and  the  bringing  an  action 
before  arbitration  and  award  made  is  premature,  subject  to 
exceptions  to  be  hereafter  noted.1  And  where  the  policy  stip- 
ulates that  the  amount  of  loss  shall  be  determined  by  apprais- 
ers, and  makes  appraisal  a  condition  precedent  to  an  action, 
the  appraisement  itself  should  be  produced  or  its  absence  ac- 
counted for  according  to  the  rules  of  evidence.2     In  order  to 

1  Kahnweiler  v.  Phoenix  Ins.  Co.,  57  Fed.  Rep.  562;  Caledonian 
Ins.  Co.  v.  Traub  (Md.  1S96),  35  Atl.  Rep.  13;  Chapman  v.  Rockford 
Ins.  Co.,  S9  Wis.  572;  62  N.  W.  Rep.  422;  Hamilton  v.  Liverpool  etc. 
Ins.  Co.,  136  U.  S.  242;  34  L.  Ed.  419;  10  Sup.  Ct.  Rep.  945;  Han- 
over  P.  Ins.  Co.  v.  Lewis  (Fla.),  10  S.  Rep.  297;  Liverpool  etc.  Ins.  Co. 
v.  Wolff.  50  N.  J.  Ii.  453:  14  Atl.  Rep.  561;  Chippewa  L.  Co.  v.  Phoenix 
Ins.  Co..  SO  Mich.  116;  44  N.  W.  Rep.  1055;  Allegre  v.  Maryland  Ins. 
Co.,  6  Har.  &  J.  (Md.)  408;  Scottish  etc.  Ins.  Co.  v.  Clancy.  71  Tex. 
5;  8  S.  W.  Rep.  630;  Hamilton  v.  Home  Ins.  Co.,  137  U.  S.  37r:  34  L. 
Ed.  708;  11  Sup.  Ct.  Rep.  133;  Herndon  v.  Imperial  F.  Ins.  Co.,  107 
N.  C.  183;  12  S.  E.  Rep.  126;  Adams  v.  South  British  etc.  Ins.  Co.,  70 
Cal.  198. 

1  Caledonian  Ins.  Co.  v.  Traub  (Md.  1896),  35  Atl.  Rep.  13. 
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determine  whether  the  provision  is  a  condition  precedent  to 
an  action,  the  entire  covenant  must  be  construed.  If  the 
at  is  to  pay  the  amount  of  loss,  and  is  accompanied  by 
a  collateral  provision  thai  said  amount  shall  be  determined  by 
arbitration,  then  arbitration  is  not  a  condition  precedent  to 
action  on  the  policy,  but  if  the  agreement  is  that  the  sum 
of  money  shall  only  be  payable  after  the  amount  of  loss  has 
been  adjusted  by  arbitration,  then  adjustment  is  a  condition 
precedent  to  the  enforcement  of  the  right  to  recover.8 

§  3233.     Same  Subject — Cases.— Where  a  policy  against 
loss  by  fire  was  conditioned  that  in  case  of  a  difference  between 
the  assured  and  the  assurer  touching  the  amount  of  loss  such 
difference  should  be  submitted  to  arbitrators,  whose  decision 
should  be  "final  and  conclusive,"  and  no  action  was  to  "be 
maintained  on  the  policy  unless  the  amount  of  loss  or  damage 
in  case  of  difference  or  dispute  shall  be  first  ascertained,"  it 
was  held  that  the  condition  did  not  oust  the  court  of  jurisdic- 
tion over  an  action  on  the  policy.4    Again,  where  the  policy 
provided  that  in  case  the  parties  were  unable  to  agree  as  to 
the  amount  of  damage  to  the  property,  such  question  should 
be  determined  by  arbitrators  selected  in  the  manner  provided 
by  the  policy,  and  the  decision  of  the    majority    should    be 
"binding     and  conclusive  as  to  the  amount  of  such  loss  or 
damage,  but  shall  not  decide  the  validity  of  the  contract  or 
any  question  except  the  amount  of  such  loss  or  damage,"  it 
was  determined  that  the  provision  was  valid,  and  a  condition 
precedent  to  bringing  action.5     A  clause  in  a  life  policy  that 
the  company  would  pay  the  amount  insured  if  in  the  opinion 
of  their  surgeon-in-chief  the  party  did  not  die  of  intemper- 
ance is  a  condition  precedent  to  the  right  of  the  plaintiff  tq 
recover,  and  is  not  void  as  contravening  public  policy  or  oust- 
ing the  courts  of  their  jurisdiction,  the  agreement  being  com- 

»  Scott  v.  Avery,  5  H.  L.  Cas.  811;  20  Bng.  L.  &  Eq.  327;  Mutual 
F.  Ins.  Co.  v.  Alvord,  01  Fed.  Rep.  752;  Birmingham  F.  Ins.  Co.  v. 
Pnlver,  126  111.  329;  Gere  v.  Council  Bluffs  Ins.  Co..  67  Iowa.  272; 
Crossley  v.  Connecticut  F.  ins.  Co.,  27  Fed.  Rep.  30. 

«  Mentz  v.  Armenia  F.  Tns.  Co..  70  Pa.  St.  478;  21  Am.  "Rep.  so. 

•  Gasser  v.  Sun  F.  Office,  42  Minn.  315;  44  N.  W.  Rep.  252. 


3149  ARBITRATION    AND    AWARD.  §  3234 

plete  and  the  arbitrator  designated.8  So  also  where  the  pol- 
icy provided  that  ascertainment  of  the  amount  of  loss  "shall 
be  made  by  the  insured  and  this  company,  or  if  they  differ 
then  by  appraisers  as  hereinafter  provided;  and  the  amount  of 
loss  or  damage  having  been  thus  ascertained  the  sum  for  which 
the  company  is  liable  pursuant  to  this  policy  shall  be  payable 
sixty  days  after  due  notice,  ascertainment,  estimate,  and  sat- 
isfactory proof  of  the  loss"  have  been  received,  and  also  pro- 
vided for  the  mode  of  selecting  the  appraisers,  and  that  no 
action  could  be  brought  until  "after  full  compliance  by  the 
assured  with  all  the  foregoing  requirements,"  it  was  held  that 
arbitration  and  award  was  a  condition  precedent  to  a  suit  to 
recover  on  the  policy.7 

§  3234.  Same  Subject— Cases  Contra. — In  Nebraska,  it 
seems  that  the  courts  are  not  inclined  to  uphold  a  provision  of 
this  nature,  and  in  that  state  it  has  been  decided  that  a  con- 
dition that  no  suit  or  action  against  an  insurer  "shall  be  sus- 
tained in  any  court  until  after  an  award  shall  have  been  ob- 
tained" by  arbitration  "fixing  the  amount"  due  after  loss  is 
void,  and  the  effect  of  such  provision  is  to  oust  the  courts  of 
jurisdiction.8  And  in  another  case  in  the  same  state  where 
the  policy  required  the  insured  to  submit  the  amount  of  any 
loss  or  damage  to  arbitration,  and  provided  that  such  arbitra- 
tion and  award  "shall  be  a  condition  precedent  to  the  right 
of  the  assured  or  other  party  to  institute  proceedings  at  law 
for  the  recovery  of  the  claim  thereunder,"  it  was  also  held 
that  the  provision  was  void  for  the  reason  above  given.9  So 
a  condition  that  any  difference  of  opinion  between  insurer  and 
insured  as  to  the  amount  of  loss  may  be  submitted  to  arbitra- 
tion is  not  a  condition  precedent  to  commencing  suit  on  the 

6  Campbell  v.  American  Popular  L.  Ins.  Co.,  1  McAr.  (D.  C.)  246; 
29  Am.  Rep.  591. 

7  Mosness  v.  German-American  Ins.  Co.,  50  Minn.  341;  52  N.  W. 
Rep.  932. 

8  Insurance  Co.  v.  Etherton,  25  Neb.  505;  41  N.  W.  Rep.  40G;  Home 
etc.  Ins.  Co.  v.  Bean,  42  Neb.  537;  47  Am.  St.  Rep.  711;  60  N.  W. 
Rep.  907. 

9  Insurance  Co.  of  North  America  v.  Bachler,  44  Neb.  549;  62  N. 
W.  Rep.  911. 
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policy,  but  leaves  arbitration  optional  with  the  parties,  an/ 
either  may  decline  to  arbitrate.10 

§  32.3."».  Other  Provisions  as  to  Arbitration  and 
Award — Invalidity  of. — A  stipulation  that  the  whole  matter 
in  controversy,  including  the  right  to  recover,  shall  be  sub- 
mitted to  arbitration  would  if  upheld  oust  the  courts  of  juris- 
diction, and  is  therefore  void.11  So  a  special  covenant  to  sub- 
mit every  matter  in  dispute  to  arbitration  is  no  bar  to  a  suit 
for  damages,  and  is  invalid  as  an  attempt  to  oust  courts  of  jur- 
isdiction.12 So  also  is  a  stipulation  void  that  any  dispute  aris- 
ing under  the  policy  shall  be  settled  by  arbitration.13  Again, 
a  by-law  of  an  insurance  company  providing  that  all  disputes 
in  relation  to  loss  under  policies  shall  be  referred  to  and  deter- 
mined by  referees,  and  no  holder  of  a  policy  shall  be  entitled 
to  maintain  any  action  thereon  until  he  shall  have  offered  to 
submit  his  claim  to  such  reference,  is  invalid  for  like  rea- 
sons.14 

§  3236.  General  Rule  as  to  Validity — Arbitration  and 
Award  Clauses. —  It  may  be  stated  that  the  general 
rule  supported  by  the  weight  of  authority  is  that  no  condition 
in  a  policy  providing  for  arbitration  can  deprive  insured  of 
his  right  of  action,  unless  clearly  made  a  condition  precedent 
to  the  existence  of  such  right.15  If  the  provision  requires  all 
differences  or  controversies  arising  between  the  parties  as  to 

10  Continental  Ins.  Co.  v.  Wilson,  45  Kan.  250;  23  Am.  St.  Rep. 
720. 

11  German-American  Ins.  Co.  v.  Etherton.  2."  Neb.  505;  41  N.  W. 
Rep.  406;  Prader  v.  N.  M.  A.  Assn.  (Iowa).  63  N.  TV.  Rep.  601;  Ran- 
dall v.  American  F.  Ins.  Co.,  10  Mont.  340;  24  Am.  St.  Rep.  50. 

12  Niagara  etc.  Ins.  Co.  v.  Bishop.  154  111.  9;  45  Am.  St.  Rep.  105. 

"  Robinson  v.  Georges  Ins.  Co.,  17  Me.  131;  35  Am.  Dec.  239.  See, 
also,  Stephenson  v.  Plscataqua  F.  etc.  Ins.  Co.,  54  Me.  55;  Insurance 
Co.  v.  Morse.  20  Wall.' (IT.  S.)  445;  Cobb  v.  New  England  M.  Ins.  Co., 
6  Cray  (Mass.),  101.  P.ut  see  Bldston  v.  Dog,  Poultry,  etc.  Ins.  Co., 
(H.  of  T;.l.  32  Scot  L.  R.  516. 

14  Trott  v.  City  Ins.  Co.,  1  Cliff.  (C.  C.)  439.  See,  also.  National 
Mas.   Aid   Assn.   v.   Rnrr.  44  Neb.  2."6:  62  N.   W.   Rop.   460. 

»  Birmingham  F.  Ins.  Co.  v.  Pulver.  126  111.  329;  9  Am.  St.  Rep.  598. 
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their  rights  or  liabilities  under  the  contract  to  he  submit- 
ted to  arbitration,  such  stipulation  will  be  disregarded 
as  against  public  policy,  but  when  it  is  only  required  that  the 
value  or  quantity  of  a  thing  which  might  be  involved  in  liti- 
gation under  the  contract  may  be  ascertained  and  determined 
by  arbitration,  it  does  not  oust  the  jurisdiction  of  courts,  but 
only  exacts  a  certain  character  of  evidence  of  a  fact  in  contro- 
versy, and  is  valid.16  In  other  words,  the  parties  may  validly 
agree  that  the  question  as  to  the  amount  of  loss  shall  be  left  to 
arbitration  and  award,  and  they  may  make  such  arbitration 
and  award  a  condition  precedent  to  an  action  upon  the  policy. 
But  the  right  of  recovery  should  not  be  made  dependent  upon 
arbitration,  and  a  stipulation  that  all  matters  in  dispute  shall 
be  so  submitted  or  that  no  court  of  law  or  chancery  shall  have 
jurisdiction,  or  no  suit  be  brought  therein  except  after  arbi- 
tration and  award,  are  provisions  of  so  sweeping  a  nature  that 
they  will  not  be  upheld;  and  we  may  add,  as  already  noted, 
that  it  is  held  that  the  condition  that  the  loss  may  be  submit- 
ted to  arbitration  has  no  binding  force  against  the  consent  of 
cither  party.17 

§  3237.  Where  Compliance  is  not  Condition  Prece- 
dent.— Where  a  policy  provides  that  in  case  of  any  difference 
of  opinion  as  to  the  amount  of  loss  it  shall  be  submitted  to  ar- 
bitrators to  be  chosen  as  therein  directed,  but  does  not  make 
compliance  with  such  provision  a  condition  precedent  to  an 
action  on  the  policy,  the  provision  is  simply  a  collateral  con- 
dition, compliance  with  which  is  not  necessary  before  a  suit 
can  be  maintained  on  the  policy.18     Thus,  where  a  certificate 

14  Randall  v.  American  F.  Ins.  Co.,  10  Mon.  340;  24  Am.  St.  Rep. 
50.  See  Niagara  etc.  Ins.  Co.  v.  Bishop,  154  111.  9;  45  Am.  St.  Rep. 
105;  Home  etc.  Ins.  Co.  v.  Bean,  42  Neb.  537;  47  Am.  St.  Rep.  711. 

1T  See  on  last  point,  sec.  3234,  herein. 

u  Farnum  v.  Phcenix  Ins.  Co..  83  Cal.  246;  23  Pac.  Rep.  869;  Mu- 
tual F.  Ins.  Co.  v.  Alvord.  61  Fed.  Rep.  752;  Crowley  v.  Com.  F.  Ins. 
Co.,  27  Fed.  Rep.  30;  Manchester  F.  Ins.  Co.  v.  Simmons  (Tex.  Civ. 
App.  1896),  35  S.  W.  Rep.  722;  Continental  Ins.  Co.  v.  Wilson,  45 
Kan.  250;  25  Pac.  Rep.  629;  Robinson  v.  Georges  Ins.  Co.,  17  Me.  131; 
Mentis  v.  American  F.  Ins.  Co.,  79  Pa.  St.  478;  Canfield  v.  Water- 
town  F.  Ins.  Co.  55  Wis.  419. 


18,  3239  ARBITRATION   AND    AWARD.  3152 

of  membership  Lssued  by  a  mutual  accident  associatiou  pro- 
vided that  "any  claim  under  this  certificate  shall,  if  the  asso- 
ciation require  it,  be  referred  to  arbitration,  ....  and  no 
suit  or  proceeding  at  law  or  in  equity  shall  be  brought  to  re- 
cover any  sum  under  this  certificate  unless  the  same  shall  be 
commenced  after  ninety  days,  and  not  later  than  one  year" 
after  the  alleged  accident,  it  was  held  that  the  clause  as  to 
arbitration  was  not  a  condition  precedent  to  an  action  on  the 
policy.19 

§  3238.  Same  Subject  "at  Written  Request." — If  a  pol- 
icy provides  that  any  difference  concerning  the  amount  of  loss 
shall  be  submitted  to  arbitration  "at  the  written  request  of 
either  party,"  and  also  provides  that  no  suit  shall  be  brought 
upon  the  policy  "until  an  award  shall  be  obtained,"  the  two 
provisions  must  be  construed  together,  and  arbitration  and 
award  will  not  in  such  cases  be  considered  a  condition  prece- 
dent to  an  action  on  the  policy,  unless  a  written  request  for 
arbitration  has  been  made.20  In  a  California  decision, 
where  the  policy  provided  that  "in  case  of  differences 
touching  any  loss  or  damage  after  proof  thereof  has  been 
received  in  due  form  the  matter  shall,  at  the  written  re- 
quest of  either  party,  be  submitted  to  impartial  appraisers, 
whose  award  in  writing  shall  be  binding  upon  the  parties," 
but  did  not  provide  how  many  appraisers  there  should  be  or 
the  manner  of  their  selection,  it  was  held  that  the  clause  as  to 
arbitration  was  too  vague  to  give  insurer  the  right  to  demand 
arbitration,  and  that  a  refusal  to  submit  thereto  by  the 
plaintiff  did  not  deprive  him  of  his  right  to  sue  on  the  policy.21 

£  3239.  What  Constitutes  Proper  Request  for. — Where 
the  policy  provides  for  a  submission  to    arbitration    "at  the 

10  Smith  v.  Preferred  M.  Mat.  A.CC.  Assn..  51  Fed.  "Rep.  520. 

70  Wallace  v.  r.ormnn- American  Ins.  Co..  41  Fori.  Pep.  742:  Wal- 
lace v.  Corman-American  Tns.  Co..  1  McCrary  (0.  0.),  335;  Cerman- 
Arncrican  Tns.  Co.  v.  Steiper.  100  Til.  2~4:  Wright  v.  Susquehanna 
M.  F.  Tns.  To..  110  Fa.  St.  2D;  20  Atl.  Pop.  710.  But  see  Hutchinson 
v.  London  &  L.  &  G.  Tns.  Co..  15?,  Mass.  143;  10  L.  II.  Annot.  558;  26 
X.   F.  Pep.  430. 

*  rase  v.  Manufacturers'  F.  &  M.  Ins.  Co.,  82  Cal.  263;  21  Pac. 
Rep.  843. 
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written  request  of  either  party,"  a  letter  to  the  assured  from 
the  adjuster  referring  to  a  paper  indicating  an  agreement  for 
arbitration  executed  by  the  company,  and  requesting  the  in- 
sured to  sign  it,  and  a  proposition  drawn  in  strict  conformity 
to  the  provision  of  the  policy  will  constitute  a  written  request 
for  arbitration  within  the  meaning  of  the  policy.22  If  one 
of  the  parties  to  the  contract  has  been  served  by  the  other 
with  a  proper  demand  for  appraisal,  he  cannot  refuse  to  ac- 
cede to  such  demand  upon  the  ground  that  the  legal  powers 
and  duties  of  the  appraisers  are  not  therein  defined.23 

§  3240.     Manner  of  Obtaining  an  Award  should  Com- 
ply with  Policy  Provisions. — If  the  policy  designates  how 
many  appraisers  there  shall  be,  and  the  manner  of  their  ap- 
pointment and  rendering  of  the  award,  this  provision  should 
be  complied  with  in  order  to  render  the  award  valid  and  bind- 
ing.    Thus,  where  the  insurer  and  insured  were  each  to  ap- 
point an  arbitrator,  who  should  "first  select"  an  umpire  and 
athen  estimate  and  appraise  the  sound  value  and  damage,"  it 
was  held  that  a  submission  which  provided  for  the  appoint- 
ment of  an  umpire  only  in  case  it  were  necessary,  and  which, 
provided  for  an  appraisal  only  of  the  amount  of  loss  to  that 
property  which  had  been  saved  in  a  damaged  condition,  was 
not  in  accordance  with  the  terms  of  the  policy,  and  that  nei- 
ther that  nor  the  award  were  a  defense    to  an  action  on  the 
policy.24    And  where  the  policy  provided  that  the  amount  of 
loss  should  be  determined  by  two  appraisers,  one  of  whom 
should  be  selected  by  the  company  and  one  by  the  insured, 
and    that    these   two    should    select    an    umpire,    to    whom, 
failing   to   agree,   the  appraisers    should    submit    their   dif- 
ferences,  and  in  such   case   the   award   of  any  two   should 
determine    the    amount    of   loss;    it   was    held     that    if    one 
of    the    appraisers   refused    or     ceased     to     act    before    the 

K  Pionoor  Mfg.  Co.  v.  Fhoonix  Assur.  Co.,  10G  N.  C.  28:  10  S.  E. 
Rep.  1057. 

13  Hamilton  v.  Fireman's  Ins.  Co.,  29  Week.  L.  Bull.  200. 

24  Adams  v.  New  York  Bowery  F.  Ins.  Co.,  85  Iowa,  6;  51  N.  TV. 
Rep.  1149. 
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appraisement  was  completed,  and  his  judgment  was  not  ex- 

ercised  upon  some  of  the  points  involved,  an  award  by  the  oth- 
er appraiser  and  the  umpire  would  not  be  in  accordance  with 
the  provision,  since  under  such  a  provision  the  appraisers  were 
to  act  together,  and  it  was  only  upon  their  failure  to  agree  that 
the  umpire  had  authority  to  act.  It  is  necessary  in  such  case 
that  there  should  be  joint  action  by  both  the  appraisers  confer- 
ring together,  and  a  result  reached  if  possible  by  their  combined 
action.25  But  where  the  policy  provides  that  the  amount  of 
loss  shall  be  submitted  to  two  appraisers,  who  shall  select  an 
umpire,  to  whom  any  difference  between  them  shall  be  sub- 
mitted, the  fact  that  the  umpire  is  not  selected  until  after  the 
appraisement  is  begun  will  not  invalidate  the  award.26 

§  3241.  Provision  as  to  Arbitration  where  Loss  is 
Total. — The  provision  that  the  amount  of  loss  or  damage 
shall  be  payable  only  after  it  has  been  determined  by  arbitra- 
tion applies  to  a  total  loss  as  well  as  a  partial  loss,27  subject, 
however,  to  the  exception  that  the  provision  is  of  no  effect, 
since  there  is  nothing  to  arbitrate,  in  those  states  where  it  is 
provided  by  law  that  in  case  the  property  is  totally  destroyed 
the  measure  of  damages  shall  be  the  amount  of  insurance  writ- 
ten in  the  policy.28  Under  the  statutes  of  Missouri,  which 
provide  that  in  case  of  total  loss  the  measure  of  damages  shall 
be  the  amount  written  in  the  policy,  less  any  depreciation  in 
the  value  of  the  property  below  the  amount  insured  which 
such  property  may  have  sustained  between  the  date  of  insur- 
ance and  time  of  loss,  it  is  held  that  in  case  of  total  loss  an 
agreement  to  arbitrate  is  nudum  pactum,  except  as  to  the 
question  of  the  depreciation  in  the  value  of  the  property  while 
insured.29 

■  Caledonian  Ins.  Co.  v.  Traub  (Md.  1896),  35  Atl.  Rep.  13.  But 
see  Doylnp  v.  Broadway  Ins.  Co.  (N.  J.).  27  Atl.  Rep.  927. 

*  Caledonian  Ins.  Co.  v.  Traub  (Md.  189G),  35  Atl.  Rep.  13.  See. 
also,  Chandos  v.  American  F.  Ins.  Co.,  84  Wis.  184;  54  N.  W.  Rep. 
390;  19  L.  R.  Annot.  321. 

"  Chippewa  Lumber  Co.  v.  Thoenix  Ins.  Co.,  80  Mich.  116;  44  N. 
W.  Rep.  1055. 

*•  German  Ins.  Co.  v.  Eddy,  36  Neb.  461;  54  N.  W.  Rep.  856. 

"  Baker  v.  rha?nix  Ins.  Co.,  57  Mo.  App.  559. 
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§  3242.     Who  is  "Disinterested"  Person — Competency 
of  Appraisers. — If  the  policy  provides  that  in  case  of  a  dis- 
agreement as  to  the  amount  of  the  loss  certain  competent  and 
disinterested  persons  shall  be  appointed  to  ascertain  the  amount 
thereof  the  word  "disinterested"  does  not  refer  merely  to  those 
cases  where  there  is  a  lack  of  pecuniary  interest,  but  is  used  in 
the  broader  sense,  as  meaning  not  only  that  there  must  be  a  lack 
of  pecuniary  interest,  but  also  that  the  person  must  be  unpreju- 
diced and  without  bias.    It  is  the  duty  of  the  appraiser  to  act 
in  a  fair  and  impartial  manner.    He  is  not  to  act  as  the  agent 
of  either  party  who  appoints  him;  but  the  mere  fact  that  he 
has  acted  in  a  similar  capacity  for  the  same  party  on  prior 
occasions  will  not  of  itself,  as  a  matter  of  law,  disqualify  him, 
there  being  no  other  reason  apparent  why  he  should  be  so  dis- 
qualified.30   If,  however,  it  appears  both  that  he  has  acted  in 
a  similar  capacity  on  former  occasions  and  has  also  acted  more 
as  a  representative  of  the  party  appointing  him  than  as  an  im- 
partial referee,  then  an  award  given  by  him  as  a  party  there- 
to will  be  set  aside.31     As  a  general  rule,  this  is  a  question 
for  the  jury  to  determine.32    However,  in  all  cases  of  an  at- 
tempt to  avoid  an  award,  whether  on  the  ground  of  partialitv, 
fraud,  or  conspiracy,  it  will  be  presumed  that  the  award  was 
fair,  and  it  will  not  be  set  aside  except  upon  clear  and  strqng 
proof.33 

§  3243.  Demand  for  Appraisal— Notice  of. — A  notice 
of  a  demand  for  arbitration  will  be  sufficient  when  served  up- 
on an  agent  of  the  insurer  who  has  authority  to  solicit  insur- 
ance, issue  policies  and  collect  the  premiums.34   But  one  who 

"  Meyerson  v.  Hartford  F.  Ins.  Co.  (N.  Y.  1896),  39  N.  Y.  Supp. 
329. 

81  Bradshaw  v.  Agricultural  Ins.  Co.,  137  N.  Y.  137;  32  N.  E.  Rep. 
1055. 

82  Meyerson  v.  Hartford  F.  Ins.  Co.  (N.  Y.  1896),  39  N.  Y.  Supp. 
329:  Bradshaw  v.  Agricultural  Ins.  Co.,  137  N.  Y.  137;  32  N.  E.  Rep. 
1055. 

33  Mossness  v.  German-American  Ins.  Co..  50  Minn.  341;  52  N.  W. 
Rep.  932. 
u  Phoenix  Ins.  Co.  v.  Stocks,  149  111.  319;  3G  N.  E.  Rep.  408. 
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has  sustained  a  loss  under  a  policy  providing  that  no  persons 
shall  be  considered  as  agents  of  the  company  except  those 
holding  commissions  of  the  company  will  lose  no  rights  by  re- 
fusing to  submit  to  arbitration  when  demanded  by  one  who 
has  no  commission.86  Where  tlie  policy  provides  that  in  case 
of  a  failure  to  agree  as  to  the  amount  of  loss  the  question  shall 
be  determined  by  appraisers;  that  the  insurer  may  have  the 
option  of  taking  the  damaged  property  at  its  appraised  value, 
or  replace  it  within  a  reasonable  time,  notice  thereof  to  be 
given  within  thirty  days  after  the  receipt  of  proofs  of  loss; 
and  that  the  amount  due  under  the  policy  shall  be  payable  six- 
ty days  after  proofs  are  furnished,  a  notice  of  a  demand  for 
appraisal  given  by  the  insurer  fifty-seven  days  after  proofs  are 
furnished  will  be  too  late  to  bind  the  insured  where  it  would 
operate  to  suspend  the  insured's  right  to  bring  suit.36 

§  3244.  Demand  where  Loss  Occurs  hy  Distinct 
Fires. — If  a  loss  occurs  as  the  result  of  two  distinct  fires 
which  constitutes  but  one  loss  under  the  policy  to  be  settled 
in  one  proceeding,  a  demand  by  the  insurer  for  arbitration 
should  include  the  loss  by  both  fires,  and  a  request  for  arbitra- 
tion restricted  to  the  loss  or  damage  under  the  first  of  the  two 
fires  will  be  insufficient  to  constitute  a  failure  to  arbitrate  a 
bar  to  recovery.37 

§  3245.  Where  Several  Insurers  Liahle  for  Same  Loss 
— Separate  Demand. — A  joint  demand  for  an  appraisal  by 
several  insurance  companies  is  not  within  the  terms  of  a  pol- 
icy issued  by  one  of  the  companies  providing  for  an  apprais- 
al by  two  persons,  one  to  be  selected  by  the  company  and  the 
other  by  the  insured,  who  in  case  of  disagreement  are  to  call 
in  a  third.     There  should  be  a  separate  demand.38 

M  Mechanics'  Ins.  Co.  v.  Hodge,  46  111.  App.  479. 

M  Zimeriskl  v.  Ohio  Farmer's  Ins.  Co.,  91  Mich.  600;  52  N.  W. 
Rep.  55.  See  Tilley  v.  Connecticut  F.  Ins.  Co.  (Va.),  11  S.  E.  Rep. 
120. 

87  Mechanics'  Ins.  Co.  v.  Hodge,  149  111.  29S;  37  N.  E.  Rep.  51;  46 
111.  App.  479. 

»  Connecticut  F.  Ins.  Co.  v.  Hamilton,  59  Fed.  Rep.  258. 
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§  3246.     Estimate  of  Loss — Prerequisite  to  Arhitra- 

tration. — When  one  clause  in  a  fire  insurance  policy  provides 
that  in  case  of  loss  an  estimate  shall  be  made  by  the  insured 
and  the  company,  and  another  clause  provides  that  in  case 
they  differ  the  subject  is  to  be  referred  to  appraisers  selected 
as  therein  provided,  the  remedies  are  successive,  and  neither 
party  can  insist  upon  the  second  clause  when  he  has  not  shown 
himself  ready  and  willing  to  enter  upon  the  first.39 

§  3247.  Award  Binding,  when. — If  the  policy  provides 
that  in  case  of  a  disagreement  as  to  the  amount  of  loss  the 
matter  shall  be  submitted  to  appraisers,  whose  "award  shall 
determine  the  amount  of  such  loss,"  and  an  appraisal  is  had  in 
conformity  to  such  provisions,  the  insurance  company  and  the 
insured  will  be  both  bound  by  the  result.40  And  it  is  held  that 
in  case  of  an  insurance  issued  to  a  partnership  a  reference  to 
third  parties  of  the  extent  of  damage  caused  by  fire  made  by 
one  partner  without  the  assent  of  his  copartners  is  binding  on 
him  as  to  his  share  of  the  damage.41 

§  3248.  Award  not  Binding,  when. — If  the  parties  to 
the  policy  have  submitted  certain  specified  matters  to  arbitra- 
tion, an  award  upon  these  and  other  questions  than  those  sub- 
mitted will  not  bind  either  party  except  as  to  the  matters  re- 
ferred for  award.  So  where  an  agreement  of  submission  mere- 
ly refers  the  question  of  damages,  but  does  not  refer  either  the 
question  of  loss  or  of  the  liability  of  the  company,  these  two 
latter  questions  must  be  raised  by  an  action  on  the  policy,  and 
not  by  an  action  on  the  award.42  If  the  policy  provides  that 
either  party  may  demand  arbitration  as  to  the  amount  of  loss 
or  damage,  but  that  such  award  shall  not  be  binding  as  to  the 
liability  of  the  company,  and  the  question  of  the  amount  of 
loss  is  submitted  to  arbitration  and  an  award  rendered  as  to 
the  amount  due,  the  company  will  not  be  estopped  by  such 

89  Boyle  v.  Insurance  Co.,  169  Pa.  St.  349;  32  Atl.  Rep.  553;  Mover 
v.  Sun  Ins.  Office  (Pa.  1S9G),  35  Atl.  Rep.  221. 

40  Fleming  v.  Phoenix  Assur.  Co.,  75  Hun  (N.  Y.),  530;  57  N.  Y.  St. 
Rep.  G59;  27  N.  Y.  Supp.  488;  Zaller  v.  Laclede  Ins.  Co.,  44  Mo.  530. 

41  Brink  v.  New  Amsterdam  Ins.  Co.,  5  Rob.  (N.  Y.)  104. 
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award  from  claiming  that  the  policy  is  void  for  reasons  known 
to  the  insured  at  the  time  the  arbitration  was  instituted.43  But 
in  an  action  against  a  mutual  insurance  company  on  the  policy 
of  insurance  the  report  of  the  committee  organized  under  the 
provisions  of  the  act  of  incorporation  to  examine  and  inquire 
into  the  loss  and  ascertain  the  sum  due  the  insured  is  not  con- 
clusive of  the  amount  of  loss.44 

§  3249.  When  Mortgagee  Bound  by  Award. — If,  in  ac- 
cordance with  the  terms  of  a  policy  issued  to  a  mortgagor,  the 
amount  of  a  loss  sustained  under  such  policy  is  submitted  to 
arbitration,  and  the  mortgagee  to  whom  the  loss  is  made  pay- 
able participates  in  the  arbitration  or  approves  thereof,  he  is 
bound  thereby  until  the  award  is  vacated  for  fraud  or  other 
sufficient  reason.45 

§  3250.  Agreement  for  Arbitration  Subsequent  to  Loss. 
The  parties  may  subsequent  to  the  loss  make  a  valid  agree- 
ment to  submit  the  question  as  to  the  amount  of  loss  to  arbi- 
tration, or  they  may  make  a  valid  agreement  to  submit  such 
question  to  arbitration,  which  will  supersede  an  appraisement 
clause  in  the  policy,  and  where  this  latter  fact  appears,  an 
objection  to  an  award  that  it  was  not  in  accordance  with  the 
provisions  of  the  policy  should  be  overruled.48  But  where 
the  assured  agreed  with  the  adjuster  of  the  defendant  com- 
pany to  submit  to  a  third  person  the  question  of  the  amount 
of  damage  done  to  the  property  insured  upon  a  promise  of  the 
adjuster  to  pay  the  cash  so  soon  as  a  letter  could  go  to  Cincin- 
nati and  return,  and  the  referee  found  the  loss  to  be  four  thou- 
sand dollars,  which  was  never  paid,  it  was  held  that,  as  the 
parties  did  not  expressly,  mutually,  and  concurrently  agree  to 
abide  by  his  appraisal,  the  insured  was  not  obliged  to  bring 
his  action  upon  the  award,  but  might  bring  it  upon  the  pol- 
icy.47 

43  Soars  v.  Home  Ins.  Co.,  140  Mass.  343. 

"  Johnson  v.  American  F.  Ins.  Co.,  41  Minn.  396;  43  N.  W.  Rep.  59. 

"  Insurance  Co.  v.  Rupp,  29  Pa.  St.  526. 

"  Scania  Ins.  Co.  v.  Johnson  (Colo.  1896),  45  Pne.  Rop.  431. 

«  Doying  v.  Broadway  Ins.  Co.,  55  N.  J.  L.  569;  27  Atl.  Rep.  927. 

47  Patterson  v.  Triumph  Ins.  Co.,  64  Me.  500. 
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§  3251.  Additional  Award  where  Prior  Award  Approved. 

Appraisers  who  have  made  an  award  as  to  the  amount  of  loss 
due  under  the  policy  cannot  subsequently,  where  such  award 
has  been  approved  by  the  assured,  make  an  additional  award 
in  the  absence  of  an  agreement  therefor.48 

§  3252.     "Where  Company  Elects  to  Rebuild  or  Repair. 

If  a  fire  insurance  policy  provides  that  in  case  of  difference 
after  loss  the  matter  shall  at  the  written  request  of  either  par- 
ty be  submitted  to  impartial  arbitrators,  and  that  no  suit  shall 
be  brought  against  the  company  until  after  their  award  fix- 
ing the  amount  of  the  claim,  and  the  policy  also  provides  that 
the  insurer  shall  have  the  option  to  repair,  rebuild,  or  replace 
the  property,  and  the  company  elects  to  repair  and  restore  the 
damaged  building,  but  the  repairs  are  not  satisfactory  to  the 
insured,  who  subsequently  brings  an  action  on  the  policy,  the 
insurer  cannot  defend  such  action  on  the  ground  of  a  refusal 
by  the  insured  to  arbitrate.49  So  where  in  a  policy  of  insur- 
ance on  a  ship  there  is  a  provision  that  any  dispute  which  may 
arise  as  to  any  loss  claimed  by  the  assured  shall  be  submitted 
to  arbitrators  to  be  chosen  by  the  parties,  and  that  no  holders 
of  a  policy  shall  be  entitled  to  maintain  any  action  thereon 
against  the  company  until  he  shall  have  offered  to  submit  his 
claim  to  such  arbitration,  this  cannot  be  set  up  in  defense  of 
an  action  on  the  policy  after  the  insurers,  though  refusing  to 
accept  an  abandonment,  have  taken  possession  of  and  repaired 
the  ship.50 

§  3253.  Where  Arhitrators  Exceed  Authority. — Where 
arbitrators  discharge  their  duty  and  then  exceed  their  com- 
mission, the  excess  of  authority  will  not  destroy  what  was  well 
done  within  the  submission.51 

§  3254.  Arbitration  Clause — Limitation  of  Time  for 
Bringing    Suit. — Where    a    policy    of     fire    insurance    pro- 

*»  Eddy  v.  London  Assur.  Co.,  65  Hun  (N.  Y.),  308;  48  N.  Y.  St. 
Rep.  10;  20  N.  Y.  Supp.  216. 
49  Wynkoop  v.  Niagara  F.  Ins.  Co.,  91  N.  Y.  4S7;  43  Am.  Rep.  6S6. 
80  Cobb  v.  New  England  Mut.  M.  Ins.  Co..  6  Gray  (Mass.).  192. 
"  Nichols  v.  Rensselaer  Ins.  Co.,  22  Wend.  (N.  Y.)  125. 
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vides  that  no  act  inn  shall  be  sustained  thereon  unless  com- 
within  six  uiouths  after  the  loss  shall  occur,  and  also 
that  no  suit  shall  be  maintained  until  arbitrators  shall  have 
fixed  the  amount  of  loss,  the  action  may  be  commenced  with- 
in six  months  after. the  arbitrator.-  haw  fixed  the  amount  of 
loss,  although  more  than  six  months  after  the  loss  occurs.52  So 
where  a  fire  policy  provided  that  any  action  to  recover  on  the 
policy  should  be  brought  within  six  months  next  after  the 
fire,  and  also  provided  for  the  appointment  of  arbitrators  to 
determine  the  amount  of  loss;  that  no  suit  should  be  brought 
upon  the  policy  until  an  award  had  been  made;  and  that  noth- 
ing should  be  due  under  the  policy  until  sixty  days  after  com- 
pletion and  within  all  the  requirements  of  the  policy,  it  was 
held  that  all  the  provisions  should  be  construed  together,  and 
the  six  months  within  which  suit  must  be  brought  did  not 
commence  to  run  from  the  date  of  the  fire,  but  from  the  expir- 
ation of  the  sixty  days  when  the  loss  wTas  due.53  In  an  Illinois 
case,  however,  where  a  policy  of  fire  insurance  provided  that 
no  action  should  be  sustainable  thereon  until  after  an  award 
fixing  the  amount  of  the  claim,  nor  unless  commenced  within 
twelve  months  next  after  the  loss  should  occur,  the  action, 
it  was  held,  must  be  brought  within  twelve  months  from  the 
occurrence  of  the  fire,  and  that  the  time  did  not  continue  un- 
til twelve  months  after  the  awTard.54 

§  3255.  Refusal  to  Appoint  Appraisers  or  Comply 
with  Arbitration  Clause. — If  the  insurer  arbitrarily  re- 
fuses to  appoint  appraisers,  the  insured  may  commence  suit 
upon  the  policy  at  once.  Thus,  where  the  insurer  refused  to 
accept  any  one  of  eight  competent  business  men  resident  in 
the  locality  of  the  loss,  and  against  whom  no  objection  could 
be  urged,  it  was  held  that  such  refusal  was  arbitrary,  and  the 
assured  need  make  no  further  attempt  to  comply  with  the 


»  Barber  v.  Fire  &  M.  Ins.  Co..  10  W.  Va.  668;  37  Am.  Rep.  S00. 
™  Prlezen   v.   Allemanla   F.   Ins.   Co..  30  Fed.   Rep.   352;  Vette   v. 
Clinton   F.   Ins.   Co..  30  Fori.   Hop.  668. 
"  Johnson  v.  Humboldt  Ins.  Co.,  91  111.  92;  33  Am.  Rep.  47. 
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provision  as  to  appraisal,  but  might  commence  suit  at  once.55 
And  if  the  policy  provides  for  the  appointment  of  two  ap- 
praisers, one  to  be  selected  by  the  company  and  one  by  the 
insured,  by  whom  the  amount  of  loss  shall  be  determined, 
such  a  provision  is  a  condition  precedent  to  the  payment  of  the 
amount  for  which  the  company  is  liable,  and  if  the  insured 
refuses  to  select  an  appraiser  or  in  any  way  causes  the  ap- 
praisement to  be  defeated,  he  will  be  disabled  to  recover  in  a 
suit  on  the  policy.56  It  may  be  stated  as  a  general  rule  in  those 
cases  where  the  policy  provides  for  arbitration  and  award  and 
makes  such  award  a  condition  precedent  to  an  action  on  the 
policy  that  if  the  insurer  refuses  or  in  bad  faith  prevents  or 
unreasonably  postpones  an  arbitration,  he  will  be  precluded  to 
set  up  in  defense  to  an  action  on  the  policy  that  there  has  been 
no  arbitration  and  award  ;57  and,  on  the  other  hand,  if  the  in- 
sured refuses  to  comply  with  the  provision,  or  causes  an  ap- 
praisement to  be  defeated,  he  cannot  recover  on  the  policy.58 

§  3256.      Refusal  to  Comply  with  Provision  Except  on 

New  Terms. — A  refusal  by  the  insurer  to  comply  with 
the  provision  as  to  arbitration  and  award  unless  certain  new 
conditions  as  to  the  appraisement  are  agreed  to  by  the  insured 
will  operate  as  a  waiver  of  the  provision.  Thus,  it  was  so  held 
where  the  policy  provided  that  in  case  of  a  disagreement  as  to 
tho  amount  of  loss  appraisers  should  be  appointed,  who  should 
make  an  award  stating  the  sound  value  and  damage,  and  com- 
pliance with  this  provision  was  made  a  condition  precedent  to 
a  suit  on  the  policy,  and  the  insurer  refused  to  agree  to  an 

M  Hickerson  v.  German-American  Ins.  Co.  (Tenn.  1896),  33  S.  W. 
Rep.  1041. 

"  Caledonia  Ins.  Co.  v.  Traub  (Md.  1896)'.  35  Atl.  Rep.  13. 

w  Continental  Ins.  Co.  v.  Wilson,  45  Kan.  250;  25  Pac.  Rep.  629. 
Powers  Dry  Goods  Co.  v.  Imperial  F.  Ins.  Co.,  48  Minn.  380;  51  N. 
W.  Rep.  123;  Braddy  v.  New  York  Bowery  F.  Ins.  Co.,  115  N.  C. 
354;  20  S.  E.  Rep.  477;  Chapman  v.  Rockford  Ins.  Co.,  89  Wis.  572; 
62  N.  W.  Rep.  422;  McCullough  v.  rhcenix  Ins.  Co.,  113  Mo.  606;  21 
S.  W.  Rep.  207. 

58  Caledonian  Ins.  Co.  v.  Traub  (Md.  1896),  35  Atl.  Rep.  13;  Hamil- 
ton v.  Liverpool  &  L.  &  G.  Ins.  Co..  136  U.  S.  242;  34  L.  Ed.  419;  10 
Sup.  Ct.  Rep.  945. 
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appraisement  unless  certain  duties  not  prescribed  in  the  pol- 
icy were  imposed  upon  the  appraisers,  such  as  to  ascertain  the 
value  of  walls,  cost  of  excavating,  value  of  materials  and  parts 
of  building  saved,  and  the  depreciation  in  value  by  reason  of 
age,  use,  neglect,  or  location.50  And  if  the  insured  refuses  to 
comply  with  this  provision  as  to  arbitration  and  award  for  like 
jons,  such  refusal  will  be  a  bar  to  an  action  on  the  pol- 
icy.60 

§  3257.     Denial  of  Liability  is  Waiver  of  Provision. — 

A  stipulation  in  a  policy  for  a  reference  in  case  of  difference 
of  opinion  "as  to  the  amount  of  loss  or  damage"  does  not  ap- 
ply to  a  case  where  there  is  no  difference  of  opinion  as  to  the 
amount  of  loss,  but  the  company  denies  all  liability  under  the 
policy.61  As  a  general  rule,  if  the  policy  provides  that  in 
case  of  a  failure  to  agree  as  to  the  amount  of  loss  the  question 
shall  be  submitted  to  appraisers,  the  insurer  cannot  both  de- 
mand an  appraisal  and  deny  liability  under  the  policy  for  the 
loss.62  And  a  denial  of  liability  will  operate  as  a  waiver  of 
the  provision  requiring  a  submission  to  arbitration.63 

§   3258.      Instances  of  Waiver  of  Arbitration  Provision 
by    Company. — Where    the  policy  provides    for  an  award  to 

»  Summerfield  v.  North  British  &  M.  Ins.  Co.,  62  Fed.  Rep.  249. 

90  Hamilton  v.  Liverpool  etc.  Ins.  Co.,  136  U.  S.  242;  10  S.  C.  Rep. 
945. 

"  Lasher  v.  Northwestern  Nat.  Ins.  Co.,  18  Hun  (N.  Y.),  98. 

•J  Home  F.  Ins.  Co.  v.  Kennedy  (Neb.  1896),  66  N.  W.  Rep.  278; 
Hiekerson  v.  German-American  Ins.  Co.  (Tenn.  1896),  33  S.  W.  Rep. 
1041. 

»  Phonix  Ins.  Co.  v.  Stocks,  149  111.  319;  36  N.  E.  Rep.  408;  Ger- 
man-American Ins.  Co.  v.  'Etherton,  25  Neb.  505;  41  N.  W.  Rep.  406; 
Pioneer  Mfg.  Co.  v.  Thoenix  Assur.  Co.,  106  N.  C.  28;  10  S.  E.  Rep. 
1057;  Hennessy  v.  Niagara  F.  Ins.  Co.,  8  Wash.  91;  35  Fac.  Rep. 
585;  Robinson  v.  Georgia  Ins.  Co.,  17  Me.  131;  Western  H.  &  C.  Ins. 
Co.  v.  Putnam,  20  Neb.  331;  Bailey  V.  .Etna  Ins.  Co..  77  Wis.  336; 
46  N.  W.  Rep.  440;  Kahn  v.  Traders'  Ins.  Co.  (Wyoming),  34  Tac. 
Rep.  1059;  Union  Ins.  Co.  v.  Barwick,  30  Neb.  223;  54  N.  W.  Rep. 
519;  Wilhelm  v.  Des  Moines  Ins.  Co.,  86  Iowa,  326;  52  N.  W.  Rep. 
253;  Pencil  v.  Home  Ins.  Co.,  3  Wash.  485;  28  Pac.  Rep.  1031. 
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settle  any  dispute  as  to  the  value  of  property  destroyed,  and 
that  suit  must  be  brought  within  a  year,  the  provision  for  an 
award  will  be  held  to  be  waived  by  the  insurer  if  he  fails  to 
make  a  demand  for  arbitration.04  In  a  Montana  case  where 
the  policy  provided  for  an  award  and  that  the  loss  should  not 
be  payable  until  proofs  were  produced  and  appraisals  permit- 
ted, it  was  held  that  if  proofs  of  loss  were  rejected  by  the  com- 
pany and  it  made  no  demand  for  an  appraisal,  the  insured 
might  sue  for  the  loss  without  first  offering  to  have  the  prop- 
erty appraised  or  requesting  the  appointment  of  appraisers.65 

§  3259.     When  there  is  no  Waiver  of  Provision. — The 

fact  that  the  agent  and  adjuster  of  the  insurer  appears  upon 
the  insured  premises  and  commences  an  examination  as  to  the 
damage  is  not  of  itself  sufficient  to  operate  as  a  waiver  of  the 
provision  as  to  arbitration.66  And  the  presentation  of  a  build- 
er's affidavit  as  to  the  amount  of  loss  and  the  waiver  by  the 
insurer  of  formal  proofs  of  loss  do  not  either  separately  or  to- 
gether constitute  a  demand  or  give  a  right  of  action  on  an 
insurance  policy  which  provides  for  an  award  of  arbitrators 
at  the  written  request  of  either  party  before  action  shall  be 
brought  thereon.67  The  silence  of  the  company  between  the 
time  of  loss  and  receipt  of  proofs  is  not  a  waiver  of  the  clause 
as  to  arbitration  where  immediately  after  proofs  were  re- 
ceived the  company  wrote  that  it  disputed  the  amount 
claimed,  and  demanded  an  appraisal  under  the  contract.68 

§  3260.      Failure  to  Agree  upon  Arhitrators. — In  case 
the  arbitrators  appointed  to  appraise  the  loss  disagree,  and  the 

84  Tilley  v.  Connecticut  F.  Ins.  Co.,  86  Va.  811;  11  S.  E.  Rep.  120. 

68  Randall  v.  American  F.  Ins.  Co.,  10  Mont.  340:  25  Pac.  Rep.  953. 

09  Scottish  Union  &  Nat.  Ins.  Co.  v.  Clancy,  83  Tex.  113:  18  S.  W. 
Rep.  439. 

67  Hutchinson  v.  Liverpool  &  L.  &  G.  Ins.  Co.,  153  Mass.  143;  10  L. 
R.  Annot.  558;  26  N.  E.  Rep.  439. 

05  Chippewa  Lumber  Co.  v.  Phenix  Ins.  Co.,  80  Mich.  116;  44  N.  W. 
Rep.  1055. 
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parties  to  the  contract  cannot  agree  upon  others  to  act  in  that 
capacity,  the  insured  may  bring  bis  suit  upon  the  policy.68 

§  3261.     Arbitration  Waives  Defects  in  Proofs  of  Loss. 

A  demand  for  arbitration  of  the  amount  of  loss  in  accordance 
with  the  terms  of  the  policy,  followed  by  an  award,  will  oper- 
ate as  a  waiver  of  defects  in  proofs  of  loss  originally  furnished 
by  the  insured.70 

§  3262.  Award  may  be  Set  Aside,  when. — If  the  insurer 
induces  insured  to  agree  to  the  appointment  of  certain  per- 
sons as  appraisers,  by  fraudulently  representing  that  such  per- 
sons are  disinterested,  the  award  made  by  such  appraisers  will 
be  set  aside.  Thus,  where  the  adjuster  of  the  insurance  com- 
pany represented  to  the  insured  that  the  appraiser  named  by 
him  was  a  disinterested  person,  when  in  fact  such  appraiser 
was  in  the  employ  of  the  insurer  for  the  purpose  of  estimating 
losses  in  the  interest  of  the  defendant,  and  it  further  appeared 
that  the  amount  of  loss  as  determined  by  the  award  was  gross- 
ly inadequate  to  the  loss  sustained,  it  was  held  that  the  award 
6hould  be  set  aside,  and  the  assured  permitted  to  recover  the 
actual  loss  sustained.71  If  an  award  is  obtained  which  is  not 
the  result  of  the  judgment  of  the  arbitrators,  but  is  in  fact  an 
agreement  between  one  party  and  the  arbitrators  named  by 
the  other  party,  and  consent  to  such  agreement  is  obtained  by 
fraudulent  means,  the  award  is  not  binding.72  An  award  is 
not  binding  which  appraises  only  part  of  the  articles  embraced 
in  the  schedule  of  loss,  and  which  finds  that  others  of  the  arti- 

■  Trotzf elder  v.  Merchants*  Ins.  Co.,  11 G  N.  C.  491:  21  S.  E.  Rep. 
302. 

70  Jacobs  v.  St.  Taul  F.  &  M.  Ins.  Co.,  86  Iowa,  145;  53  N.  W.  Rep. 
101. 

71  Bradshaw  v.  Agricultural  Soc.,  137  N.  Y.  137;  60  N.  Y.  St.  Rep. 
174;  .".2  N.  E.  Rep.  1055;  affirming  -12  N.  Y.  St.  Rep.  79;  16  N.  Y.  Supp. 
639;  62  Hun  (N.  Y.t.  619;  Niagara  F.  Ins.  Co.  v.  Bishop,  154  111.  9;  39 
N.  E.  Rep.  1102:  Glover  v.  Rochester-German  Ins.  Co.,  11  Wash.  143; 
39  Pac.  Rep.  380. 

71  Stockton  Combined  II.  &  A.  Works  v.  Glen's  Falls  Ins.  Co.,  98 
Cal.  557;  33  Tac.  Rep.  033. 
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cles  therein  mentioned  are  not  covered  by  the  policy.73  But 
where  insured  property  was  described  in  the  policy  as  a  "pulp- 
mill  and  the  machinery  therein,"  and  a  loss  having  occurred 
appraisers  were  appointed,  who  rendered  an  award,  which  did 
not  state  therein  the  amount  of  damage  to  a  tramway,  it  was 
held  that  the  award  was  binding,  since  there  was  nothing  in 
the  description  of  the  property  which  suggested  a  tramway, 
and  it  was  not  mentioned  in  the  schedule  of  loss,  and  the  in- 
sured should  have  stated  its  existence  if  he  wished  it  consid- 
ered.74   An  award  may  also  be  void  for  uncertainty.75 

§  3263.  Averments  in  Complaint  as  to  Arbitration 
Clause. — If  by  the  terms  of  a  policy  arbitration  and  award 
is  a  condition  precedent  to  an  action  thereon,  a  complaint  is 
defective  which  does  not  allege  compliance  with  this  provision 
of  the  policy,  or  allege  facts  which  would  relieve  the  plaintiff 
from  submitting  to  an  appraisal  and  award.76 

§  3264.  Noncompliance  —  Arbitration  and  Award 
Clause — Defense. — If  the  insurer  relies  for  a  defense  upon 
noncompliance  with  the  arbitration  and  award  clause  in  a  pol- 
icy, such  clause  must  be  specially  pleaded  to  be  available  as  a 
defense.77 

§  3265.  Where  Insured  Dies  after  Submission. — Where 
after  having  agreed  to  submit  the  amount  of  loss  to  arbitra- 
tion the  insured  dies  between  the  time  of  making  such  agree- 
ment and  the  rendering  of  the  award,  his  death  will  not  revoke 
the  submission.78 

73  Adnms  v.  New  York  Bowery  F.  Ins.  Co.,  85  Iowa,  6;  51  N.  W. 
Rep.  1140. 

74  Chandos  v.  American  F.  Ins.  Co.,  84  Wis.  184;  54  N.  W.  Rep. 
390;  19  L.  R.  Annot.  321. 

75  St.  Paul  F.  &  M.  Ins.  Co.  v.  Gotthelf,  35  Neb.  351;  53  N.  W.  Rep. 
137. 

78  Mosness  v.  German-American  Ins.  Co.,  50  Minn.  341;  52  N.  W. 
Rep.  932. 

77  Kahnweiler  v.  Phoenix  Ins.  Co.,  07  Fed.  Rep.  4S3;  Kahn  v. 
Traders'  Ins.  Co.  (Wyoming),  34  Pac.  Rep.  1059;  Liverpool  &  L.  &  G. 
Ins.  Co.  v.  Hall,  1  Kan.  App.  18;  41  Pac.  Rep.  65. 

»  Citizens'  Ins.  Co.  v.  Coit,  12  Ind.  App.  161;  39  N.  E.  Rep.  757. 
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§  32C0.  Appraisers  may  Call  in  Experts. — Appraiser? 
may,  in  order  to  determine  the  amount  of  damage  done  to  in 
sured  goods,  call  in  experts  to  give  testimony  concerning  the 
valuations  of  such  goods.70 

**  So  held  In  Rogers  v.  Commercial  Union  Assur.  Co.,  15  Can.  L. 
T.  228. 
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NOTICE  AND  PROOFS  OF  LOSS. 

9  3275.  Notice  and  proofs  of  loss— Generally:  Fire:  Substantial  com- 
pliance only  necessary:  Construction. 

§  3276.    Proofs  of  loss:  Parol  contract. 

§  3277.    Notice  and  proofs  of  death. 

§  3278.    Notice  of  death  condition  precedent  to  recovery. 

§  3279.    Proof  of  loss:  Marine  risk:  Certification  by  insurer's  agent. 

§  3280.    Notice  and  proofs  must  be  in  time  limited  by  policy,  when. 

§  3281.  Notice  and  proofs  within  certain  specified  time:  Insured  must 
show  compliance. 

§  32S2.  Where  stipulation  for  notice  and  proofs  within  certain  time, 
but  no  forfeiture  imposed  for  failure  to  furnish. 

§  32S3.  Accident  policy:  Notice  "within  ten  days"  from  date  of  In- 
jury or  death  construed. 

§  3284.  Accident  policy:  Injury  causing  total  disability:  Death  re- 
sulting therefrom:  Proof  of  death  when  time  for  notice 
commences. 

§  3285.  Proofs  of  loss  may  operate  as  notice,  but  notice  alone  will 
not  dispense  with  proofs. 

§  3286.  Notice  and  proofs  of  death:  Condition  precedent  to  right  of 
action:  Both  notice  and  proofs  must  be  furnished. 

§  32S7.    Place  of  notice  and  proofs. 

§  3288.    Notice  of  loss  in  writing. 

§  32S9.    Notice:  Proofs:  "As  soon  as  possible." 

§  3290.  Nature  of  the  proofs  of  death:  "Due  notice  and  proof  of 
death." 

?  3291.    Notice  "  forthwith." 

§  3292.    "Immediate  notice." 

§  3293.    "Immediate  notice":  When  verbal  notice  Is  sufficient. 

§  3294.    "Give  immediate  notice  and  render  particular  account." 

§  3295.    "Immediate  notice":  Reinsurance. 

§  3296.    "Satisfactory  proof":  What  constitutes. 

§  3297.  Where  policy  does  not  prescribe  time  within  which  notice 
and  proofs  must  be  furnished. 

§  3298.    Provisions  in  by-laws  of  company  as  to  notice  and  proofs. 

§  3299.    P^urnishing  of  proof 'required  is  a  demand  for  payment 

§  3300.    Notice  and  proofs:  Service  by  mail. 

§  3301.  Nature  of  interest  need  not  be  stated  in  proofs  unless  re- 
quired  by   policy. 

5  3302.    By  whom  notice  and  proofs  should  be  given. 

(3167) 
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J  3303.    Proofs  of  loss  by  creditor. 

§  3304.    Mortgagor  and  mortgagee:  "Who  may  furnish  proofs  of  loss. 
">.     Policy  to  trustee:  Change  Of  trustee:  Who  may  make  proofs 
of  loss. 

§  :;;;ih;.    r roofs  of  h>ss  where  policy  Is  issued  to  partners. 

§  3307.    Proofs  of  loss  signed  by  insured. 

08.     Policy  payable  to  another  than  original  insured:  When  proof 
must  be  by  original  insured. 

?  3309.    Notice  and  proofs  of  death:  Life  policy:  Who  may  furnish. 

§  3310.    Where  constitution  of  fraternal  order  requires  subordinate 
lodge  or  secretary  of  such  lodge  to  make  proofs  of  death. 

§  3311.     Notice  and  proofs:  Accidenl   policy— Who  may  furnish. 

§  3312.    To  whom  notice  or  proofs  may  be  given:  Notice  to  "secre- 
tary," agent. 

§  3313.    Stipulation  that  proofs  of  loss  must  state  other  insurance. 

§  3314.    Where  statute  requires  notice  to  be  accompanied  by  affidavit 
as  to  cause  of  loss. 

§  3315.    Where  policy  requires  proofs  to  state  origin  of  fire. 

116.    Policy  covering  goods  in  separate  building:  Form  of  proofs. 

§  3317.    Notice  and  proofs  of  loss:  Loss  during  war. 

§  331S.    Before  whom  verification  shall  be  made. 

§  3319.    Statements  In  proofs  of  loss— LTow  far  conclusive:  Mistakes. 

§  3320.    Statements  in  proofs  of  loss  as  to  amount  of  loss:  Mistakes. 

§  3321.    Notice  and  proofs  may  be  condition  precedent  to  garnish- 
ment. 

§  3322.     Magistrate's  certificate:  Construction  of  this  provision  gener- 
ally. 

§  3323.    Magistrate's  certificate:  "If  required." 

§  3324.    "Nearest"  magistrate  or  notary— Generally. 

§  3325.   Magistrate  or  notary  "nearest  to  the  fire":  "Most  contiguous" 
to  the  fire:  Rule. 

§  332G.    Certificate  of  magistrate  "not  concerned  in  the  loss." 

§  :\:vj~.    Sufficiency  of  magistrate's  certificate. 

§  3328.    Effect  of  statements  in  certificate  of  magistrate  or  notary. 

§  3329.    Statements  by  physician  as  part  of  proofs  of  death. 

J  3330.    Submission  of  insured  to  an  "examination  under  oath." 

§  3331.    Copies  of  bills,  invoices,  etc.— Books  of  account. 

•v:  3332.    Where  books  of  account,  Invoices,  etc.,  are  lost. 

§  3333.    "Particular  account":  "Full  and  detailed  statement." 

§  3334.    Accident  policy:  Full  particulars— Does  not  require  details 
of  subsequent  injuries. 

§  3333.    Accident   policy:  Notice  of    injury  causing  total    disability: 
Death  resulting  therefrom. 
S3G.    Proofs  of  loss:  Fidelity  insurance. 
.7.    Must  furnish  all  "documentary  evidence." 

§  3338.    Where  loss  is  total,  "sufficiency  of  proof." 

g  3339.    Fraud  and  false  swearing— Generally. 

i  3340.    Effect  of  false  statements  as  to  amount  of  loss  where  act- 
ual loss  exceeds  amount  of  insurance. 
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§  3341.    Discrepancy  between  amount  claimed  in  proofs  and  amount 

of  verdict. 
§  3342.    Where  fraud  and  false  swearing  enters  into  some  of  the 

items  only. 
§  3343.    False  statements  by  agent  of  insured  in  proofs  of  loss. 
§  3344.    False  swearing— After  commencement  of  suit. 
§  3345.    Subsequent  proofs  to  be  taken   in   connection  with  former 

proofs. 
§  3346.    Where  laws  of  association  requires  approval  of  subordinate 

lodge:  Power  to  reject. 
§  3347.    Statutory  provisions. 

§  3275.     Notice  and  Proofs  of  Loss — Generally — Fire 
— Substantial  Compliance  only  Necessary — Construction. 

Policies  of  fire  insurance  generally  require  insured,  in  case  of 
loss,  to  give  notice  thereof  to  the  company  and  also  to  fur- 
nish proofs  of  the  same.1    Provisions  that  notice  shall  be  giv- 

1  The  standard  form  of  fire  insurance  policy  for  New  York  state 
provides  as  follows:     "If  fire  occur,  the  insured  shall  give  imme- 
diate notice  of  any  loss  thereby  in  writing  to  this  company,  protect 
the  property   from  further  damage,   forthwith   separate  the   dam- 
aged and  undamaged  personal  property,  put  it  in  the  best  possible 
order,  make  a  complete  inventory  of  the  same,  stating  the  quantity 
and  cost  of  each  article  and  the  amount  claimed  thereon;  and  with- 
in sixty  days  after  the  fire,  unless  such  time  is  extended  in  writing 
by  this  company,  shall  render  a  statement  to  this  company,  signed 
and  sworn  to  by  said  insured,  stating  the  knowledge  and  belief  as 
to  the  time  and  origin  of  the  fire,  the  interest  of  the  insured,  and  of 
all  others  in  the  property,  the  cash  value  of  each  item  thereof,  and 
the  amount  of  loss  thereon,  all  encumbrances  thereon,  all  other  in- 
surance, whether  valid  or  not,  covering  any  of  said  property,  and  a 
copy   of    all   the    descriptions    and   schedules   in   all   policies,    any 
changes   in   the   title,   use,   occupation,   location,   possession,   or  ex- 
posures of  said  property  since  the  issuing  of  this  policy,  by  whom 
and  for  what  purpose  any  building  herein  described  and  the  several 
parts  thereof  were  occupied  at  the  time  of  fire,  and  shall  furnish,  if 
required,  verified  plans  and  specifications  of  any  building,  fixtures, 
or   machinery   destroyed   or   damaged,  and   shall   also,   if  required, 
furnish  a  certificate  of  the  magistrate  or  notary  public  (not  interested 
in  the  claim  as  a  creditor  or  otherwise  nor  related  to  the  insured) 
living  nearest  the  place  of  fire,  stating  that  he  has  examined  the  cir- 
cumstances and  believes  the  insured  has  honestly  sustained  loss  to 
the  amount  that  such  magistrate  or  notary  public  shall  certify.    The 
insured,  as  often  as  required,  shall  exhibit  to  any  person  designated 
by  this  company,  all  that  remains  of  any  property  herein  described, 
submit  to  examinations  under  oath  by  any  person  named  by  this 
company,  and  subscribe  the  same,  and  as  often  as  required  shall 
Joyce,  Vol.  IV.— 199 
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en  within  a  limited  time  and  also  thai  proofs  of  loss  shall  be 
furnished  to  the  company  under  penalty  of  forfeiture  are  rea- 
sonable stipulations,  and  whether  inserted  in  the  policy  or 
contained  in  the  charter  of  the  company  are  binding  condi- 
tions precedent  to  any  right  of  action.2  There  need  be,  how- 
ever, only  a  substantia]  compliance  with  these  conditions;  a 
strictly  literal  compliance  is  not  necessary.3  Such  provisions 
are  liberally  construed  and  held  to  require  only  the  best  evi- 
dence of  the  fact  which  the  party  possesses  at  the  time  and 
good  faith  on  the  part  of  assured,  and  the  claimant  is  not 
bound  to  technical  strictness  either  as  to  time  or  manner  in 
complying  with  such  conditions,  and  the  construction  will  be 
rather  against  than  in  favor  of  the  assurer.4  The  certificate 
of  loss  need  not  be  in  the  precise  words  specified  in  the  policy. 
If  it  be  so  drawn  as  evidently  to  mean  the  same  thing,  it  is 

produce  for  examination  all  books  of  account,  bills,  invoices,  and 
other  vouchers  or  certified  copies  thereof,  if  originals  be  lost,  at 
such  reasonable  place  as  may  be  designated  by  this  company  or  its 
representative,  and  shall  permit  extracts  and  copies  thereof  to  be 
made." 

2  North  British  etc.  Ins.  Co.  v.  Eliath,  77  Ala.  194:  Edgerly  v.  Far- 
mers' Ins.  Co.,  43  Iowa,  587;  Barre  v.  Council  Bluffs  Ins.  Co.,  70  Iowa, 
009;  41  N.  W.  Rep.  373;  American  C.  Ins.  Co.  v.  Hathaway,  43  Kan. 
399;  23  Pac.  Rep.  428;  Fulton  v.  Phoenix  Ins.  Co.,  2  Mo.  Leg.  News 
(3893),  158;  Davis  v.  Pairs,  49  Me.  282;  Taylor  v.  JEtna  L.  Ins.  Co.. 
13  Cray  (Mass.),  434;  McGraw  v.  Germania  F.  Ins.  Co..  54  Mich. 
145;  Gould  v.  Dwelling  House  Ins.  Co.,  90  Mich.  302:  McCann  v. 
JEtna  Ins.  Co.,  3  Neb.  198;  Patrick  v.  Fireman's  Ins.  Co.,  43  N.  H. 
621;  80  Am.  Dec.  197;  Blosun  v.  Lycoming  Ins.  Co.,  64  N.  Y.  ir,2;  Mer- 
ditt  v.  State  Ins.  Co.,  19  Or.  261;  19  L.  I.  J.  740;  24  Pac.  Rep.  242; 
Phoenix  Ins.  Co.  v.  Munday,  5  Cald.  (Tenn.)  547;  Peninsular  L.  T.  & 
Mfg.  Co.  v.  Franklin  Ins.  Co.,  35  W.  Ya..  000;  14  S.  E.  Rep.  237; 
McPanl  v.  Montreal  Ins.  Co.,  2  U.  C.  Q.  B.  59;  Soper  V.  London,  1  El. 
&  E.  825;  28  L.  J.  Q.  B.  300;  Worslery  v.  Wood,  6  Term  Rep.  710; 
Bruce  v.  German  Savings  .V-  Loan  Soc,  24  Or.  480;  34  Pac.  Rep.  16. 

»  Miller  v.  Hartford  F.  I.  Co.,  70  Iowa,  704;  Barker  v.  Phoenix  Ins. 
Co..  8  Johns.  (N.  Y.)  307. 

*  Northwestern  Ins.  Co.  v.  Atkins.  90  Am.  Dec.  39;  3  Bush  (Ky.i, 
328;  Bumstead  v.  Dividend  M.  Ins.  Co.,  12  N.  Y.  81.  See.  also, 
Franklin  Ins.  Co.,  v.  Culver,  0  Ind.  1.">7;  Lima  v.  State  Ins.  Co..  47 
Mo.  54;  McLaughlin  v.  Washington  Co.  Ins.  Co.,  23  Wend.  (N.  Y.> 
52.",;  Sexton  v.  Montgomery  Ins.  Co..  9  Barb.  (N.  Y.)  191:  Lenox  v. 
Udtted  Ins.  Co..  ?>  Johns.  Cas.  (N.  T.)  224:  Lycoming  Ins.  Co.  v.  Up- 
degraff,  40  Pa.  St.  311.    See  contra,  Blakely  v.  Phoenix  Ins.  Co.,  20 
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enough,5  and  it  is  sufficient  even  though  some  unnecessary 
facts  be  set  forth.6  If  a  claim  against  an  insurance  company 
is  prosecuted  by  an  administrator  or  other  legal  representa- 
tive of  a  deceased  person,  a  substantial  compliance  with  the 
preliminary  proofs  of  loss  required  by  the  policy  to  be  made 
by  the  assured  is  sufficient.7  If  the  insured  is  prevented  by 
circumstances  from  complying  with  such  provisions,  as  in  cases 
where  certain  papers  and  books  of  account  have  been  lost,  or 
if  all  means  of  making  an  accurate  inventory  of  the  property 
destroyed  be  lost,  the  condition  should  be  so  construed  as 
only  to  require  the  best  and  most  perfect  statement  which  the 
party  can  make.7a  But  the  assured,  where  it  is  in  his  power 
so  to  do,  should,  however,  furnish  notice  and  proofs  of  loss 
within  the  prescribed  time,  and  as  near  as  possible  in  accord- 
ance with  the  form  and  mode  required  by  the  terms  of  the 
contract.8 

§  3276.  Proofs  of  Loss — Parol  Contract. — In  an  ac- 
tion upon  a  contract  or  agreement  to  insure  and  to  issue  a 
policy  the  failure  of  the  insured  to  furnish  proofs  of  loss  to 
the  insurer  in  accordance  with  the  provision  as  to  notice  and 
proofs  of  loss  contained  in  its  printed  forms  is  no  defense.9 
But  in  an  action  upon  a  contract  of  insurance,  however,  even 

Wis.  205.  See  Great  Western  Ins.  Co.  v.  Stooder,  26  111.  260;  Bat- 
taile  v.  Merchants'  Ins.  Co.,  3  Rob.  (La.)  384;  Mellcome  v.  People's 
Eq.  Ins.  Co.,  2  Gray  (Mass.),  480;  Catlin  v.  Springfield  F.  Ins.  Co.,  1 
Sum.  (C.  C.)  434. 

5  .Etna  Fire  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  385. 

•  Barker  v.  Phoenix  Ins.  Co.,  8  Johns.  (N.  Y.)  307.  See,  also,  Irwin 
v.  Springfield  Ins.  Co.,  24  Mo.  App.  145;  Cornell  v.  Le  Boy,  9  Wend. 
(N.  Y.)  163. 

T  Germania  Ins.  Co.  v.  Curran,  8  Kan.  9. 

Ta  Bumstead  v.  Dividend  M.  Ins.  Co.,  12  N.  Y.  81,  per  the  court. 

8  Providence  Ins.  Co.  v.  Bann,  29  Ind.  236;  Welcome  v.  People's 
E.  M.  F.  Ins.  Co.,  2  Gray  (Mass.),  480;  Patrick  v.  Farmers'  Ins.  Co. 
23  N.  H.  621;  Beatty  v.  Lycoming  Ins.  Co.,  66  Pa.  St.  9;  Cornell  v. 
Milwaukee  etc.  Ins.  Co.,  18  Wis.  3S7,  and  cases  cited  above  in  this 
section. 

»  Nebraska  &  I.  Ins.  Co.  v.  Lewis.  27  Neb.  541;  43  N.  W.  Rep.  351. 
See.  also,  Newburyland  F.  &  M.  Ins.  Co.,  25  Ind.  536;  Post  v.  ^Etna 
Ins.  Co..  43  Barb.  (N.  Y.)  351. 
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though  no  policy  has  been  issued  as  agreed  upon,  the  failure 
of  the  insured  to  furnish  the  proofs  as  usually  required  by  the 
policies  of  the  insuring  company  will  prevent  a  recovery.10 

§  3277.  Notice  and  Proofs  of  Death. — Life  policies 
generally  require  that  notice  and  proofs  of  death  be  furnished 
within  a  certain  time  after  the  death  of  the  insured,  and  stip- 
ulate for  forfeiture  in  case  of  noncompliance.  The  construc- 
tion of  these  conditions  is  similar  to  that  of  like  ones  in  fire 
policies.  If  the  policy  specifies  the  time  within  which  such 
conditions  must  be  complied  with,  with  the  proviso  that  all 
rights  under  the  policy  shall  be  forfeited  in  case  of  noncompli- 
ance, then  no  recovery  can  be  had  except  the  requirements  of 
the  policy  be  fulfilled,  and  it  is  held  that  only  the  act  of 
God  will  excuse  a  noncompliance.11  The  policy,  however, 
may  contain  no  forfeiture  clause,  yet  in  such  case  if  it  does 
provide  for  forfeiture  for  violation  of  some  of  the  other  condi- 
tions of  the  contract,  then  a  failure  to  furnish  notice  and 
proofs  as  required  will  not  cause  a  forfeiture.12  If  the  policy 
does  not  require  that  the  preliminary  proof  shall  specify  the 
mode  and  manner  of  death,  but  merely  set  forth  proof  of  the 
injury,  and  that  the  death  was  occasioned  by  such  accidental 
injury,  it  is  held  that  the  plaintiff  may  recover,  although  the 
preliminary  proofs  unwittingly  ascribe  the  injury  to  a  wrong 
cause.13 

g  3278.  Notice  of  Death — Condition  Precedent  to 
Recovery. — If  the  policy  provides  that  in  case  of  the  death 
of  the  insured  notice  must  be  given  to  the  company  within  a 
certain  specified  time  thereafter,  and  makes  the  requirement 
a  condition  precedent  to  recovery,  notice  must  be  given  with- 

10  Barre  v.  Council  Bluffs  Ins.  Co.,  76  Iowa,  609;  41  N.  W.  Rep.  373. 

11  Palton  v.  Employees'  etc.  Assn.,  20  L.  It.  Ir.  93;  Gamble  v.  Acci- 
dent Assn.,  4  Ir.  R.  C.  L.  204;  Home  Ins.  Co.  v.  Lindsey,  26  Ohio, 
848. 

11  See  American  Cent.  Ins.  Co.  v.  Heaverln  (Ky.  1896),  35  S.  W. 
Rep.  PL'2.     And  see  sec.  3282.  heroin. 

u  North  American  L.  &  A.  Ins.  Co.  v.  Borroughs,  69  Pa.  St.  43; 
8  Am.  Rep.  272,  n.,  21S. 
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in  the  time  specified,  otherwise  there  can  be  no  recovery,  ex- 
cept there  has  been  a  waiver  of  the  provision,  or  unless  the 
act  of  God  has  prevented  a  compliance  with  the  provision.14 

§  3279.  Proofs  of  Loss — Marine  Risk — Certification 
by  Insurer's  Agent.  —  In  regard  to  proofs  of  loss  in  ma- 
rine risks  they  are  generally  required,  expressly  or  impliedly 
by  the  policy,  and  in  some  policies  it  is  stipulated  that  if  an 
agent  of  the  insurer  is  located  at  or  near  any  place  where  dam 
ages  are  to  be  ascertained  or  proofs  of  loss  taken,  or  a  general 
average  adjusted,  that  said  agent  shall  be  represented  upon 
the  surveys,  and  that  all  proofs  of  loss  shall  be  certified  to  by 
him  as  correct  and  in  accordance  with  the  laws  and  customs  of 
the  place  where  they  are  prepared,  otherwise  they  will  not  be 
allowed  by  the  company.15  Policies  of  marine  insurance  do 
not  ordinarily,  however,  contain  any  express  stipulation  such 
as  is  found  in  fire  policies  concerning  furnishing  preliminary 
proofs  of  loss,  aside  from  that  providing  that  the  insurance 
will  be  paid  within  a  certain  time  "after  proof  of  the  loss." 
This  phrase  is  construed  as  meaning  that  the  insured  shall  fur- 
nish the  insurer  with  such  facts  as  will  be  necessary  to  enable 
the  underwriters  to  determine  the  fact  of  the  loss  and  the  ex- 
tent of  the  liability.16  If  the  policy  provides  that  the  loss 
is  to  be  paid  within  thirty  days  after  proof  thereof,  this  does 

14  This  question  arose  in  an  English  case  (Gamble  v.  Accident  Ins. 
Co.,  4  Ir.  R.  C.  L.  204),  where  the  policy  made  it  a  condition  prece- 
dent to  recovery  that  notice,  together  with  full  particulars,  should 
be  given  within  seven  days  after  the  death  of  the  insured.  Owing 
to  the  fact  that  the  accident  was  a  sudden  one  and  produced  instan- 
taneous death,  no  one  gave  the  notice  required,  as  no  one  was  aware 
of  the  existence  of  the  policy.  The  court  held  that  a  failure  to  give 
the  notice  required  would  prevent  a  recovery,  as  the  failure  was  not 
due  to  the  act  of  God,  and  insured  ought  to  have  provided  for  such 
a  contingency  and  informed  some  one  of  the  existence  of  the  policy. 

15  2  Phillips  on  Insurance.  3d  ed..  sees.  1800-04;  2  Arnould  on  Marine 
Insurance,  Perkins'  ed.  1S50,  p.  1213,  *1200.  et  seq.  Like  a  form  used 
In  San  Francisco— Cargo.  See  Deering's  Annot.  Civ.  Code  Cal.,  sec. 
2637. 

18  Lovering  v.  Mercantile  Ins.  Co.,  12  Pick.  (Mass.)  348:  Child  v. 
Sun  Mut.  Tns.  Co.,  3  Snnd.  (N.  Y.)  26:  L.nwrenee  v.  Ocean  Tns.  Co., 
11  Johns.  (N.  Y.)  241.     "The  evidence  of  the  loss  under  this  provis- 
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not  mean  proof  in  a  strictly  legal  and  technical  sense,  but  ap- 
plies to  reasonable  information  of  the  fact  of  loss.     Proof  of 
loss  of  goods  may  mean  an  accompanying  proof  of  interest 
sufficient  to  ascertain  the  identity  of  the  goods  lost.      And 
where  the  policy  on  a  vessel  required  only  proof  of  loss,  the 
exhibition  of  the  captain's  protest  stating  the  loss  has  been 
held  sufficient    This  clause  as  to  preliminary  proofs  in  marine 
policies  is  to  receive  a  liberal  interpretation  so  far  as  assun  1 
is  concerned,  and  facts  and  documents  may  be  admissible  as 
preliminary  proofs  which  are  not  admissible  in  an  action  to 
recover  the  amount  of  loss  or  damage.17    Where  a  policy  stip- 
ulated for  the  payment  of  loss  in  ninety  days  after  proof  and 
adjustment  thereof,  it  was  held  that  in  order  to  support  an 
action  for  loss  such  proof  must  fiirst  be  exhibited  to  the  under- 
writers, and  should  be  made  by  the  protest,  bill  of  lading,  and 
invoice,  or  such  other  equivalent  proof  as  the  nature  of  the 
loss  admits  of.18    Under  a  provision  of  the  policy  that  a  loss 
should  be  paid  "within  thirty  days  after  the  proof  thereof," 
it  was  held  that  the  protest  of  the  master  of  a  loss  by  capture 
showing  the  bill  of  lading  and  invoice  was  sufficient  prelimi- 
nary proof.19     And  letters  containing  an  account  of  the  loss 
have  been  held  sufficient  preliminary  proof.20     So  in  another 
case  the  protest,  invoice,  and  original  bills  of  parcels  of  the 
goods  mentioned  in  the  invoice;  a  survey  of  the  goods,  by 
wmich  it  appeared  that  they  were  damaged  by  sea  water,  and 
an  authenticated  account  of  the  sale  of  the  goods  at  auction 

ion  of  the  policy  is  called  preliminary  proof":   2  Phillips  on  Insur- 
ance. 3d  ed.,  sec.  1800. 

17  See  Talcot  v.  Marine  Ins.  Co.,  2  Johns.  (N.  Y.)  130.  136;  Abel  v. 
Potts,  3  Esp.  242;  M'Intyre  v.  Bowne,  1  Johns.  (N.  T.)  229.  240:  Ruan 
v.  Gardner,  1  Wash.  <C.  C.)  145;  Sleght  v.  Hartshorne,  1  Johns.  (N. 
Y.»  140;  Lenox  v.  United  Ins.  Co.,  3  Johns.  Cas.  (N.  Y.)  224;  Law- 
rence v.  Ocean  Ins.  Co.,  11  Johns.  (N.  Y.)  241;  Child  v.  Sun  Mut.  Ins. 
Co.,  3  Sand.  (N.  Y.)  26. 

18  Allegre  v.  Maryland  I.  Co.,  6  Har.  &  J.  (Md.)  408;  14  Am.  Dec. 

2S0. 

19  Lenox  v.  United  Stntes  Ins.  Co..  3  Johns.  Cas.  (N.  Y.)  224;  Talcot 
v.  Maine  Ins.  Co.,  2  Johns.  (N  .Y.)  130;  Smith  v.  Logan,  1  Spears 

(S.  C.i.  274. 
M  Craig  v.  Union  Ins.  Co.,  6  Johns.  (N.  Y.)  226. 
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were  considered  sufficient  proof  of  interest  and  loss.21  Where 
the  captain  of  the  vessel  was  a  prisoner  and  could  make  no  pro- 
test, it  was  held  sufficient  proof  of  the  loss  where  the  insured, 
who  had  been  informed  of  the  loss  by  the  pilot,  communicated 
his  intelligence  to  the  underwriter.22  In  another  case  it  was 
held  that  a  copy  of  the  register,  together  with  an  affidavit  by 
the  owner's  managing  agent,  who  was  also  an  owner,  stating 
that  nothing  had  been  heard  of  the  vessel  for  a  period  of 
twenty  months,  and  that  she  was  fifteen  months  overdue,  was 
sufficient.23  If  it  be  agreed  in  the  policy  that  "if  the  vessel 
upon  a  regular  survey  should  be  declared  unseaworthy  or  in- 
capable of  prosecuting  her  voyage  by  reason  of  her  being  un- 
sound or  rotten,"  the  insured  should  be  exonerated,  and  dur- 
ing the  voyage  the  vessel  is  surveyed  and  condemned,  the  sur- 
vey is  a  necessary  part  of  the  preliminary  proof,  and  must  be 
exhibited  or  some  account  given  of  its  nonproduction  before 
the  assured  can  bring  an  action.24  It  will  be  seen  from  the 
foregoing  cases  that  the  sufficiency  of  the  proof  of  loss  will 
depend  upon  the  circumstances  of  each  particular  case.  The 
object  of  the  proof  is,  as  we  have  stated,  that  the  underwrit- 
ers may  be  acquainted  with  the  circumstances  and  extent  of 
the  loss.  The  insured  may,  in  some  cases,  be  enabled  to  give 
fuller  details  than  in  others.  Where  goods  shipped  for  trans- 
portation are  insured  against  loss  by  thieves,  it  is  held  that 
the  assured  need  only  establish  a  prima  facie  case  of  loss  by 
theft,  without  showing  that  the  goods  were  lost  by  assailing 
thieves  from  without.25 

§  3280.  Notice  and  Proofs  must  be  in  Time  Limited 
by  Policy,  when. — Where  the  policy  provides  that  notice 
must  be  given  and  proofs  of  loss  furnished  within  a  certain 
prescribed  time,  and  that  a  failure  to  comply  with  this  pro- 
vision shall  constitute  a  bar  to  an  action  upon  the  policy,  the 

n  Johnston  v.  Columbian  Ins.  Co.,  7  Johns.  (N.  Y.)  315. 

22  Munson  v.  New  England  M.  Ins.  Co.,  4  Mass.  88. 

23  Child  v.  Sun  Mut.  Ins.  Co.,  3  Sand.  (N.  Y.)  26. 

24  Haff  v.  Marine  Ins.  Co.,  4  Johns.  (N.  Y.)  32.    See  8  Johns.  (N.  Y.) 
164. 

25  American  Ins.  Co.  v.  Bryan,  26  Wend.  (N.  Y.)  563;  1  Hill  (N.  Y.) 
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condition  is  a  valid  and  binding  one,  and  if  such  stipulation 
has  neither  been  complied  with  nor  waived,  there  can  be  no 
recovery.26  Loss  of  the  policy  is  no  excuse  for  failure  to  give 
notice  within  the  required  time.27  Where  the  insured  is  in- 
sane at  the  time  when  proofs  are  required  to  be  furnished,  it 
has  been  held  that  he  will  be  excused  for  failure  to  furnish 
the  proofs  within  the  prescribed  time.28  In  a  case  which 
arose  in  Kentucky  where  the  policy  required  a  particular  ac- 
count of  the  loss  to  be  rendered  in  thirty  days  thereafter,  and 
in  another  clause  required  the  insured  to  submit  to  an  examin- 
ation under  oath  in  regard  to  the  loss,  and  provided  that  a  "re- 
fusal to  comply  with  the  above  requirements  shall  work  a  for- 
feiture," it  was  held  that  the  provision  in  respect  to  forfei- 
ture applied  only  to  the  second  clause,  and  that  a  failure  to 
furnish  proofs  of  loss  within  the  thirty  days,  did  not  prevent 
a  recovery.29 

§  3281.  Notice  and  Proofs  within  Certain  Specified 
Time —  insured  must  Show  Compliance. — As  already 
stated  the  provisions  as  to  notice  and  proof  of  loss  are  generally 
conditions  precedent.  It  therefore  necessarily  follows  that 
where  the  policy  designates  a  certain  time  within  which 
proofs  must  be  furnished  before  any  action  will  accrue  upon 
the  policy,  the  burden  of  proof  is  upon  the  insured  to  show  a 
compliance  with  these  provisions.30  In  an  action  which  arose 
in  Xebraska,  however,  upon  a  parol  contract  to  insure  it  was 
held  unnecessary  to  allege  or  show  that  there  had  been  a  ser- 
vice of  the  proofs  of  loss  within  the  time  prescribed  by  the 
company  in  its  printed  forms  of  policies.31 

M  ITeywood  v.  Maine  Mut.  Aee.  Assn.,  85  Me.  289;  27  Atl.  Rep.  154. 

■  Blakely  v.  Phoenix  Ins.  Co.,  20  Wis.  205. 

«  Germanla  P.  Ins.  Co.  v.  Baykin.  12  Wall.  (U.  S.)  433. 

*»  American  Cent.  Ins.  Co.  v.  Heaverin  (Ky.  1896),  35  S.  W.  Rep. 

922. 

«o  Western  Homo  Ins.  Co.  v.  Thorpe,  48  Kan.  230:  28  Pac.  Rep. 
001:  Germanla  Ins.  Co.  v.  Fairbank,  32  Neb.  750;  -W  N.  W.  Rep. 
711;  Western  in. me  ins.  Co.  v.  Richardson,  40  Neb.  1;  58  N.  W.  Rep. 
689;  Scottish  Union  Ins.  Co.  v.  Clancey,  83  Tex.  113;  18  S.  W.  Rep. 
439;  Gamble  v.  Accident  Ins.  Co..  4  I.  R.  C.  L.  204. 

81  Nebraska  &  Iowa  Ins.  Co.  v.  Seivers,  27  Neb.  541;  43  N.  W.  Rep. 
351. 
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§  3282.  Where  Stipulation  tor  Notice  and  Proofs 
within  Certain  Time  hut  no  Forfeiture  Imposed  for  Fail- 
ure to  Furnish. —  If  a  policy  of  insurance  provides  that  no- 
tice and  proofs  of  loss  are  to  be  furnished  within  a  certain 
time  after  loss  has  occurred,  but  does  not  impose  a  forfeiture 
for  failure  to  furnish  them  within  the  time  prescribed,  and 
does  impose  forfeiture  for  a  failure  to  comply  with  other  pro- 
visions of  the  contract,  the  insured  may,  it  is  held,  maintain 
an  action,  though  he  does  not  furnish  proofs  within  the  time 
designated,  provided  he  does  furnish  them  at  some  time  prior 
to  commencing  the  action  upon  the  policy.32  And  this  has 
been  held  to  be  true  even  though  the  policy  provides  that  no 
action  can  be  maintained  until  after  a  full  compliance  with 
all  the  requirements  thereof.33  In  a  case  in  the  federal 
courts  34  it  was  held  that  where  there  was  no  provision  im- 
posing forfeiture  for  a  failure  to  furnish  proofs  within  a  cer- 
tain specified  time  a  failure  to  furnish  them  within  that  time 
would  merely  operate  as  a  delay  of  the  time  when  the  loss 
would  become  payable.35  The  clause  limiting  the  time  may 
in  many  cases  be  qualified  so  as  not  to  render  it  a  condition 
precedent  to  a  right  of  action  by  the  insured.36 

*»  Aurora  F.  Ins.  Co.  y.  Kranich,  35  Mich.  289. 
88  Rynalski  v.  Insurance  Co.  of  Pennsylvania,  96  Mich.  395;  55  N. 
W.  Rep.  891. 

84  Kohnweiler  v.  Phoenix  Ins.  Co.,  57  Fed.  Rep.  562. 

85  See,  also,  Kenton  Ins.  Co.  v.  Downs,  90  Ky.  236;  13  S.  W.  Rep. 
882;  Gould  v.  Dwelling-House  Ins.  Co.,  90  Mich.  302;  51  N.  W.  Rep. 
524;  Steele  v.  German  Ins.  Co.  of  Freeport,  93  Mich.  81;  53  N.  W. 
Rep.  514;  Carpenter  v.  German-American  Ins.  Co..  52  Hun  (N.  Y.), 
249;  Corety  Mut.  Live  Stock  Assn.  v.  Evans,  102  Pa.  St.  281;  Sun 
Mut.  Ins.  Co.  v.  Mattingly,  77  Tex.  162;  13  S.  W.  Rep.  1016;  Vangin- 
dertaelen  v.  Phoenix  Ins.  Co.,  82  Wis.  112;  51  N.  W.  Rep.  1122. 

88  A  policy  provided  that  proofs  of  loss  should  be  furnished  within 
sixty  days  after  the  fire,  and  further  provided  that  "no  suit  can  be 
maintained  in  any  court  of  law  or  equity  unless  commenced  within 
one  year,  and  in  no  event  until  after  compliance  with  such  require- 
ments." and  the  insured  did  not  furnish  proofs  until  about  six  months 
after  the  loss,  and  three  days  before  commencing  his  suit;  it  was 
held  that  it  was  not  a  condition  precedent  that  the  insured  furnish 
proofs  within  sixty  days,  but  that  he  might  furnish  them  at  any 
time  before  the  action  was  commenced:  Steele  v.  German  Ins.  Co. 
of  Freeport,  93  Mich.  81;  53  N.  W.  Rep.  514;  18  L.  R.  Annot.  85.    See, 
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3283.  Accident  Policy — Notice  "Within  Ten  Days" 
from  Date  of  Injury  or  Death  Construed.— If  an  accident 
policy  provides  that  notice  must  be  given  within  a  certain 
number  of  days  from  the  date  of  either  injury  or  death,  the 
period  of  time  within  which  the  notice  must  be  given  does  not 
begin  to  run  until  the  fact  of  death  has  been  ascertained.37 
Thus,  where  the  policy  required  notice  within  ten  days  from 
the  date  of  death  it  was  held  that  notice  of  death  given  eleven 
days  after  the  accident  but  only  eight  days  after  the  fact  of 
the  insured's  death  was  known  was  sufficient.38 

§  3284.  Accident  Policy — Injury  Causing  Total  Dis- 
ability— Death  Resulting-  therefrom — Proof  of  Death — 
When  Time  for  Notice  Commences. — In  case  an  accident  pol- 
provides  that  notice  must  be  given  of  any  injury  causing  total 
disability,  and  further  provides  that  in  case  "such  injuries" 
produce  death  then  proof  of  the  same  must  be  given  to  the 
insurers  within  six  months  after  the  date  of  the  accident,  it  is 
not  necessary,  where  death  occurs  from  injuries  which  did  not 
at  the  time  totally  disable  the  insured,  to  give  the  proof  of 
death  within  the  period  designated,  and  it  need  not  be  given 
until  six  months  after  the  insured's  death.39 

§  3285.  Proofs  of  Loss  may  Operate  as  Notice,  hut 
Notice  Alone  will  not  Dispense  with  Proofs. — Proofs  of  loss, 

also,  Phoenix  Ins.  Co.  v.  Creason  (Ky.  Super.  Ct.  1893)  14  Ky.  L.  Rep. 
573;  Hall  v.  Concordia  Ins.  Co..  90  Mich.  403;  51  N.  W.  Rep.  524. 

"  Trippe  v.  Provident  Fund  Soc,  140  N.  Y.  23;  35  N.  E.  Rep.  1G;  55 
N.  Y.  St.  Rep.  380.  In  this  case  the  policy  provided  that  written 
notice  should  he  piven  to  the  company  of  any  accidental  injury  to 
the  insured,  "with  full  particulars  of  the  accident  and  injury,"  and 
also  provided  that  "failure  to  Rive  snch  notice  within  ten  days  from 
the  date  of  either  injury  or  death"  should  be  a  bar  to  any  claim 
under  the  policy,  and  the  Insured  had  his  place  of  business  in  a 
certain  building  which  fell,  but  it  was  not  known  for  a  period  of 
ten  days  whether  he  had  perished  in  the  accident  or  not. 

M  Trippe  v.  Provident  Fund  Soc,  140  N.  Y.,  23;  35  N.  E.  Rep.  10; 
55  N.  Y.  St.  Rep.  380. 

»•  McFarland  v.  United  States  Mut.  Ace.  Assn.,  124  Mo.  204;  27  S. 
W.  Rep.  430. 
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where  they  are  furnished  within  the  time  prescribed  for  the 
notice  of  loss,  may  dispense  witli  the  formal  notice  by  itself, 
but  notice  of  loss  will  not  of  itself  dispense  with  the  necessity 
of  making  formal  proofs  of  loss.40 

§  32S6.  Notice  and  Proofs  of  Death — Condition 
Precedent  to  Itight  of  Action — Both  Notice  and  Proofs 
must  he  Furnished. — If  a  life  policy  requires  notice  and  proof 
of  death  as  a  condition  precedent  to  payment,  notice  alone  is 
not  sufficient;  and  though  the  insurers,  on  receipt  of  such  no- 
tice, do  not  call  for  further  proof,  they  do  not  thereby  waive 
their  right  to  insist  upon  it.41 

§  3287.  Place  of  Notice  and  Proofs. — It  would  seem 
that  if  the  policy  prescribes  a  certain  place  at  which  notice 
must  be  given  and  proofs  furnished,  then  there  must  be  a  com- 
pliance with  such  provision,  unless  it  is  waived  by  the  insurer, 
but  it  is  held  that  an  agent  of  the  company  cannot  waive  the 
requirement.42  And  where  an  accident  policy  contained  a  pro- 
vision that  "immediate  notice  shall  be  given  in  writing  to  the 
company  at  Hartford,"  and  "proofs  shall  be  furnished  within 
seven  months,"  it  was  held  that  this  did  not  require  the  proofs 
to  be  sent  to  the  company  at  Hartford.43 

§  3288.  Notice  of  Loss  in  Writing-. — If  the  policy 
provides  that  the  insured  shall  give  notice  in  writing  of  the  loss 
to  the  company,  then,  in  the  absence  of  any  provision  that  the 
notice  must  be  signed  by  the  insured,  it  is  not  necessary  that 
he  should  personally  write  and  sign  the  notice  himself.  So  it 
has  been  held  that  a  written  notice  of  loss  to  the  insurer  by 
the  agent  of  the  insurer  at  the  request  of  the  insured,  and  up- 
on facts  communicated  by  him,  is  a  sufficient  written  notice 

40  Central  Ins.  Co.  v.  Gates.  SG  Ala.  55S;  Graves  v.  Merchants'  etc. 
Ins.  Co..  82  Iowa.  637;  O'Reilly  v.  Guardian  Ins.  Co.,  60  N.  Y.  169. 

"  O'Reilly  v.  Guardian  Mut.  L.  Ins.  Co.,  60  N.  Y.  169;  19  Am.  Dec. 
151. 

42  Ensebretson  v.  Hecla   F.  Ins.   Co..  58  Wis.  301. 

•  Scheiderer  v.  Travelers'  Ins.  Co.,  58  Wis.  13. 
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within  the  meaning  of  the  stipulation.44  A  mere  parol  notice 
to  an  agent  in  such  a  case  is  not,  however,  sufficient.45  If 
the  company  receives  a  verbal  notice  and  makes  no  objection 
thereto,  but  proceeds  to  act  thereon  the  same  as  in  case  of  a 
written  notice,  it  cannot  subsequently  claim  a  right  to  forfeit 
the  policy  because  of  no  written  notice.  Thus,  where  a  pol- 
icy, which  insured  against  the  death  of  a  horse,  provided  that 
in  case  the  horse  became  sick  written  notice  should  be  given  of 
the  horse's  disease,  and  the  horse  became  sick,  and  the  in- 
sured sent  a  verbal  notice  to  the  company,  which  sent  its  phy- 
sician, who  after  several  visits  ordered  the  horse  to  be  killed, 
it  was  held  that  the  insurer  was  estopped  to  claim  forfeiture, 
because  of  a  noncompliance  with  the  provision  as  to  written 
notice.40  If  the  policy  does  not  require  the  notice  of  loss  to 
be  in  writing,  a  verbal  notice  will  be  sufficient.47  But  if  the 
policy  provides  that  notice  of  loss  must  be  in  writing,  this  will 
be  binding  upon  the  insured,  and  the  notice  must  be  in  writ- 
ing, except  in  those  cases  where  the  provision  is  waived  by  the 
company.48  And  it  may  in  all  cases  be  waived  by  the  com- 
pany receiving  an  oral  notice  without  objecting  and  acting  up- 
on the  same.49 

§  3289.     Notice— Proof— "As  soon  as  Possible."— The 

requirement  that  notice  and  proofs  shall  be  furnished  "as  soon 
as  possible"  is  construed  similarly  to  the  words  "immediately" 
or  "forthwith,"  and  the  insured  must  exercise  reasonable  dili- 
gence. So  it  has  been  held  that  a  delay  of  two  months  in  fur- 
nishing proofs  of  loss  is  not  a  compliance  with  the  provision 
unless  satisfactorily  explained.50    In  another  case,  where  a  fire 

**  West  Branch  Ins.  Co.  v.  ITelfensteln,  40  Pa.  St.  289.  See  Stimp- 
6on  v.  Monmouth  Ins.  Co.,  47  Me.  397. 

48  Patrick  v.  Farmers'  F.  Ins.  Co.,  43  N.  H.  621. 

48  Smith  v.  People's  Mut.  Live  Stock  Ins.  Co.,  173  Pa.  St.  15;  33 
Atl.  Rep.  5Q7. 

«7  Sexton  v.  Montgomery  M.  F.  Ins.  Co.,  28  Wis.  472. 

*  Boyle  v.  North  Carolina  Ins.  Co.,  7  Jones  (N.  C),  373.  See  Rix 
v.  Mutual  Ins.  Co.,  20  N.  II.  198. 

*»  Edwards  v.  Travelers'  L.  Ins.  Co..  20  Fed.  Rep.  GG1;  22  Blatchf. 
(C.  C.)  '2-2:,:  122  D.  S.    157. 

60  McPike  v.  Western  Assur.  Co.,  61  Miss.  37. 
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occurred  on  November  23rd  and  the  proofs  were  not  filed  until 
February  16th  of  the  following  year,  it  was  held  that  under 
the  facts  there  existing  the  insured  had  exercised  due  diligence 
in  furnishing  the  proofs.51  Where  a  policy  on  the  life  of  A 
required  notice  of  death  to  be  given  as  soon  as  possible,  and  A 
died  of  a  gunshot  wound  at  a  place  so  near  the  company's  of- 
fice that  notice  could  have  been  given  on  the  following  day, 
but  was  not,  as  the  policy  was  in  A's  hands,  and  B  did  not 
know  of  the  provision  as  to  notice  until  he  received  blank  af- 
fidavits several  days  thereafter,  which  he  filled  out  and  re- 
turned in  the  form  and  within  the  time  his  instructions  called 
for,  and  which  were  received  eight  days  after  A's  death,  it  was 
held  that  the  notice  was  sufficient.52  So  under  a  requirement 
that  the  assured  give  notice  of  a  loss  "forthwith,"  and  "as  soon 
as  possible"  make  proofs  of  loss,  proofs  of  loss  made  after  nine 
months  after  the  loss  is  too  late,  and  the  fact  that  the  insured  is 
embarrassed  by  his  creditors'  threatening  bankruptcy  proceed- 
ings affords  no  excuse  for  the  delay.53  So  a  delay  of  eight 
months  arising  from  the  mere  fact  that  it  was  an  inconven- 
ience to  furnish  the  proofs  sooner  is  no  excuse.54  Where  it 
appeared  that  the  death  of  the  insured  occurred  on  the  twen- 
ty-first day  of  July,  and  that  within  a  week  notice  was  given 
to  an  agent  of  the  company,  and  that  affidavits  were  obtained 
as  to  the  facts  of  his  death  on  August  18th,  28th,  and  Septem- 
ber 4th,  which  the  agent  received  and  forwarded  to  the  com- 
pany, it  was  held  that  there  was  a  compliance  with  the  pro- 
vision.55 Where  the  policy  required  a  particular  account  of  loss 
to  be  delivered  as  soon  after  the  fire  as  possible,  and  the  in- 
sured made  out  and  delivered  one,  but  made  no  copy  of  the 
same,  and,  after  delivery,  requested  permission  of  the  insurer 
to  make  such  copy,  which  request  was  continually  evaded  and 
finally  enforced,  and  the  assured  made  a  new  account,  which 
was  delivered  four  months  after  the  loss,  it  was  held  to  be  in 

81  Brink  v.  Hanover  F.  Ins.  Co..  80  N.  Y.  108. 
t2  Provident  etc.  Ins.  Co.  v.  Baum,  29  Ind.  236. 
M  Seammon  v.  Germania  Ins.  Co.,  101  111.  621,  Dickey  J.,  dissent- 
ing. 
54  Camera  v.  Canada  F.  &  M.  Ins.  Co.,  6  Ont.  392. 
"  Trovident  L.  Ins.  Co.  v.  Martin,  32  Ind.  310. 
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time.56  The  provision  that  notice  shall  be  given  "as  soon  as 
possible,"  as  well  as  the  provision  requiring  notice  "immediate 
ly,"  or  "forthwith,"  may  of  course  be  waived  by  the  insurer's 
conduct  and  negotiations.57 

§  321)0.     Nature  of  the  Proofs  of  Death— "Due  Notice 
and  Proof  of  Death."— As  a  general  rule  the  preliminary 

proofs  of  death  need  be  of  no  higher  nature  than  would  be 
sufficient  in  an  action  upon  the  policy.58  The  policy  may 
specify  the  nature  of  the  proofs  required.  Where  it  does  not, 
however,  so  specify,  but  simply  requires  notice  and  proof  or 
due  notice  and  proof,  then  the  provision  is  complied  with  by 
furnishing  such  proof  as  by  reasonable  efforts  may  be  obtained, 
and  should  be  satisfactory,  and  it  is  only  necessary  to 
give  such  reasonable  and  proper  evidence  as  can  at  the  time 
of  making  the  proof  be  obtained,  so  as  to  determine  the  com- 
pany's liability  and  the  right  of  the  claimants  to  recover.50 
Xor  is  it  necessary,  unless  so  specified  by  the  contract,  to  set 
forth  all  the  details  and  circumstances  as  to  the  death  of  the 
insured.60  Life  policies  frequently  contain  a  provision  requir- 
ing "due  notice  and  proof  of  death"  before  any  right  of  action 
accrues  upon  the  policy.  Such  a  provision  is  of  course  a  con- 
dition precedent  to  payment.61  And  no  liability  attaches  un- 
less proof  is  furnished  or  unless  the  provision  is  waived.62 
The  question  then  arises,  What  is  "due  notice  and  proof"?  It 
does  not  rest  with  the  insurers  alone  to  decide  this  question. 
The  provision  requires  such  notice  and  proof  as  may  appear  to 
a  court  to  be  in  accordance  with  the  rules  of  evidence,  and  if 
such  notice  and  proof  have  been  given,  then  there  has  been  a 
compliance  with  the  provision.63  The  question,  then,  as  to 
what  is  due  proof  is  to  be  determined  by  the  court  according 

M  Cornell  v.  I,o  "Roy,  9  Wend.  (N.  Y.)  103. 
"  Erwln  v.  Springfield  P.  &  M.  Ins.  Co.,  24  Mo.  App.  145. 
M  Travelers'  ins.  Co.  v.  Sheppard,  85  Ga.  751;  12  S.  E.  Rop.  18. 
«•  Walsh  v.  Washington  M.  Ins.  Co.,  32  N.  Y.  427;  O'Reilly  v.  Guard- 
ian Ins.  Co.,  HO  N.  Y.  169;  Mnson  v.  Harvey,  8  Exeh.  819. 
»  Connecticut  Mat  L.  Ins.  Co.  v.  Llegel,  9  Bush  (Ky.),  450. 
81  Jackson  v.  Southern  etc.  Ins.  Co.,  36  Ga.  429. 
■  Jackson  v.  Southern  etc.  Ins.  Co.,  36  Ga.  429;  Davis  v.  Dalrs,  49 

Me.  282. 

"  Taylor  v.  iEtna  L.  Ins.  Co.,  13  Gray  (Mass.),  434. 
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to  the  rules  of  evidence,  and  not  by  the  insurers.64  The  policy 
may  of  course,  as  in  other  risks,  specify  the  nature  of  the  proof 
required  in  case  of  the  death  of  insured.  If  it  does  so  specify 
it,  then,  as  already  stated  concerning  other  risks,  there  must, 
as  a  general  rule,  be  a  substantial  compliance  with  the  pro- 
vision. 

§  3291.  Notice  "Forthwith." — Another  frequent  provi- 
sion in  policies  is  that  notice  or  proofs  shall  be  given  "forth- 
with." This  word  is  construed  as  meaning  that  there  shall  be 
reasonable  diligence  exercised  in  giving  notice  and  furnishing 
the  proofs  of  loss.  Its  construction  is  practically  the  same  as 
"immediate."  65  Where  the  policy  required  notice  to  be  given 
"forthwith,"  a  notice  given  the  fourth  day  after  the  fire  has 
been  held  a  sufficient  compliance  under  the  circumstances  of 
the  particular  case.66  So  also  one  given  the  following  day,67 
and  one  given  two  days  thereafter,68  and  one  given  eight  days 
subsequent  to  the  loss.69  Soalso twelve  days70and  twentydays71 
have,  under  the  special  circumstances  of  the  cases,  been  held 
sufficient.  In  other  instances,  however,  under  the  special  facts 
existing  in  the  given  case  a  delay  of  two  days  has  been  held 
fatal.72    So  also  delays  of  eleven  days,73  eighteen  days,74  twen- 

64  Taylor  v.  JEtna  L.  Ins.  Co.,  13  Gray  (Mass.),  434. 

65  Central  City  Ins.  Co.  v.  Oates,  86  Ala.  508;  Pennypacker  v.  Capi- 
tol Ins.  Co.,  80  Iowa,  56;  8  L.  R.  Annot.  236;  45  N.  W.  Rep.  408;  Phoe- 
nix Ins.  Co.  v.  Coomes,  22  Ins.  L.  J.  155;  Kingsley  v.  New  England 
M.  F.  Ins.  Co.,  8  Cush.  (Mass.)  393;  St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo. 
278;  49  Am.  Dec.  74;  Erwin  v.  Springfield  F.  &  M.  Ins.  Co.,  24  Mo. 
App.  145;  West  Branch  Ins.  Co.  v.  Helfenstein,  40  Pa.  St.  289;  80  Am. 
Dec.  573. 

63  St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.  278;  49  Am.  Dec.  74. 

"  Beatty  v.  Lycoming  Co.  Mut.  Ins.  Co.,  66  Pa.  St.  9;  9  Am.  Rep. 
318;  Harvey  v.  American  Ins.  Co.,  2  Duer  (N.  Y.)  554. 

68  Peoria  M.  &  F.  Ins.  Co.  v.  Lewis,  18  111.  553. 

89  New  York  Cent.  Ins.  Co.  v.  National  Prot.  Ins.  Co.,  20  Barb.  (N. 
Y.)  468. 

*»  Capitol  Ins.  Co.  v.  Wallace.  48  Kan.  400;  29  Pac.  Rep.  755;  21 
Ins.  L.  J.  516;  50  Kan.  453;  31  Pac.  Rep.  1070;  22  Ins.  L.  J.  397. 

n  Phillips  v.  Protection  Ins.  Co.,  14  Mo.  220. 

n  Brown  v.  London  Assur.  Co.,  40  Hun  (N.  Y.),  101. 

w  Trash  v.  State  etc.  Ins.  Co.,  29  Pa.  St.  198. 

74  Edwards  v.  Lycoming  Co.  Mut.  Ins.  Co.,  75  Pa.  St.  378;  Sfanon 
v.  Universal  F.  I.  Co.,  17  Phila.  (Pa.)  329. 
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ty  days,75  thirty-eight  days,70  three  months  and  nineteen 
days,71  four  months,78  and  of  nine  months,7"  have  been  held 
to  defeat  a  recovery.  Where  the  policy  required  notice  to  be 
a  "forthwith"  to  the  secretary  of  the  company,  it  was 
held  that  notice  to  an  agent  of  the  company  who  delayed  send- 
ing it  to  the  secretary,  so  that  he  did  not  receive  it  until  eight- 
een days  after  the  fire,  was  not  a  compliance  with  the  provis- 
ion.80 "Where  a  fire  insurance  provides  that  notice  of  losses 
shall  "forthwith"  be  given  to  the  secretary  of  the  company, 
the  mailing  of  such  notice  properly  addressed  is  presumptive 
evidence  of  service.81 

§  3292.  "Immediate  Notice." — A  clauso  often  inserted 
in  fire,  life,  and  accident  policies  that  in  case  of  loss,  death,  or 
injury  "immediate  notice"  shall  be  given  to  the  insurer  has 
frequently  come  before  the  courts  for  construction.  As  a  gen- 
eral rule,  the  provision  is  complied  with  by  giving  notice  with- 
in a  reasonable  time.  The  exercise  of  due  diligence  and  the 
giving  such  notice  as  may  be  reasonable  in  the  particular  case 
is  all  that  can  be  demanded.82  As  illustrations  of  what  has 
been  deemed  a  compliance  with  this  provision  the  following 
cases  are  in  point.  Thus,  notice  given  November  13,  1871, 
of  a  loss  by  the  great  Chicago  fire  of  October  9th  was  held  to 
be  sufficient  compliance,  in  view  of  the  derangement  of  all 
business.83     And  where  the  loss  occurred  on  the  tenth,  and 

n  Whltehurst  v.  North  Carolina  etc.  Ins.  Co.,  7  Jones  (N.  C.)  433. 

'•  Brown  v.  London  Assur.  Co.,  40  Hun  (N.  Y.),  101. 

n  Baker  v.  German  F.  Ins.  Co.,  124  Ind.  490;  24  N.  E.  Rep.  1041. 

"  MeEvers  v.  Lawrence,  1  Hoffm.  (N.  Y.)  172. 

"  Srammon  v.  Germania  Ins.  Co.,  101  111.  021. 

M  Sparrow  v.  Universal  Ins.  Co.,  17  Phlla.  (Pa.)  329. 

"  Susquehanna  Mut.  F.  Ins.  Co.  v.  Tunkhannock  Toy  Co.,  Llm., 
97  Pa.  St.  424;  39  Am.  Dec.  816. 

81  Knickerbocker  Ins.  Co.  v.  Gould,  80  111.  388;  Insurance  Co.  v. 
Brim,  111  Ind.  281;  Rokes  v.  Amazon  Ins.  Co..  51  Ind.  r>12;  McFar- 
land  v.  United  States  Mut.  Ace.  Assn..  124  Mo.  204;  27  S.  W.  Rep. 
436;  Continental  Ins.  Co.  v.  Lippold,  3  Neb.  391;  Stunch  v.  Fireman's 
Ins.  Co.  of  Chicago,  100  Ta.  St.  345;  28  Atl.  Rep.  779;  23  Ins.  L.  J. 
477:  People's  A.CC.  Assn.  v.  Smith.  126  Pa.  St.  .'',17;  Killife  v.  Putnam 
F.   Ins.  Co.,  28  Wis.  472. 

83  Knickerbocker  Ins.  Co.  v.  McGinnis,  87  111.  70. 
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the  insured  sent  notice  by  mail  on  the  eleventh,  which  was  re- 
ceived the  fifteenth,  it  was  held  that  there  had  been  reason- 
able diligence.84  So  in  another  case  notice  given  four  days 
after  the  loss  was  held  to  be  an  "immediate"  notice.85  Again, 
notice  was  held  sufficient  when  given  twelve  days  after  loss.88 
So  also  where  a  fire  occurred  October  14th  and  notice  was 
given  of  the  same  on  August  5th,  it  was  held  that  there  was  a 
compliance.87  Where  the  insured  under  an  accident  policy  re- 
ceived an  injury  on  December  20th,  and  no  notice  was  given 
until  February  14th,  as  he  was  delirious  during  that  period  and 
under  the  influence  of  opiates,  it  was  held  that  he  was  excused 
from  a  strictly  literal  compliance  with  the  provision,  and  that 
notice  given  on  the  14th  of  February  was  sufficient.88  In  a 
comparatively  recent  case  in  New  York89  it  was  decided  that  a 
delay  of  ten  days  in  furnishing  notice  to  the  company  was  not, 
as  a  matter  of  law,  unreasonable  under  the  circumstances.  In 
another  case,  however,  a  delay  of  eleven  days  in  giving  notice 
was  held  not  a  compliance  with  the  contract.90  So  also  a  delay 
of  thirty-three  days  was  held  to  defeat  a  recovery.91  So  a  no- 
tice given  six  days  after  the  alleged  injury  is  not  "immediate 
notice"  where  it  appears  that  the  company  has  a  resident 
agent,  and  that  there  is  no  excuse  for  the  delay.92 

§  3293.  " Immediate  Notice" — When  Verbal  Notice 
is  Sufficient. — If  the  policy  does  not  provide  that  the  rotice 
shall  be  in  writing,  a  verbal  notice  may  be  sufficient.  Thus 
where  a  policy  provided  that  "in  case  of  loss  the  insured  shal 
give  immediate  notice  thereof,  and  shall  render  to  the  com- 

M  Schenck  v.  Mercer  Co.  M.  F.  Ins.  Co.,  24  N.  J.  L.  (4  Zab.)  447. 
88  Hofflecker  v.  North  Carolina  C.  M.  Ins.  Co.,  5  Houst.  (Del.)  101. 

88  Capitol  Ins.  Co.  v.  Wallace,  48  Kan.  400;  50  Kan.  453;  31  Pac. 
Rep.  1070. 

,T  Niagara  F.  Ins.  Co.  v.  Scaramon,  100  111.  644. 

89  Manufacturers'  Ace.  etc.  Co.  v.  Fletcher  (Ohio,  1891,  C.  C),  22 
Week.  L.  Bull.  633. 

8B  Michally  v.  Phoenix  Ins.  Co.,  137  N.  Y.  389. 
*  Trash  v.  State  F.  &  M.  Ins.  Co.,  29  Pa.  St.  198;  72  Am.  Dec.  622. 
91  Quinlan  v.  Providence-Washington  Ins.  Co.,  133  N.  Y.  356;  31  N„ 
E.  Rep.  31;  45  N.  Y.  Ct.  Pep.  200;  21  Ins.  L.  J.  650. 
"  Railway  Pass.  Assur.  Co.  v.  Burwell,  44  Ind.  460. 
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pany  a  particular  account  of  said  loss  under  oath,"  it  was  held 
that  an  immediate  verbal  notice  was  all  that  was  required.1'3 

§  3294.  "Give  Immediate  Notice  and  Render  Parti- 
cular Account." — If  a  policy  provides  that  in  case  of  loss 
the  assured  shall  give  immediate  notice  thereof,  and  shall  ren- 
der to  the  company  a  particular  account  of  said  loss,"  the  word 
"immediate"  does  not  apply  to  the  proof,  and  immediate  no- 
tice of  loss  only  is  required.94  So  where  a  fire  policy  con- 
tained such  a  provision,  and  a  loss  occurred  July  14th,  and  no- 
tice was  given  August  5  th,  and  proofs  furnished  ten  months 
after  the  loss,  it  was  held  that  they  were  seasonably  fur- 
nished.85 

§  3295.  "Immediate  Notice" — Reinsurance. — If  the  com- 
pany insures  a  person  and  then  reinsures  in  another  company, 
and  a  loss  occurs,  it  is  held  that  copies  of  the  original  proofs 
sent  by  the  reinsured  to  the  reinsurers  twenty-one  days  after 
the  fire  is  in  time  to  satisfy  a  provision  that  immediate  notice 
of  loss  should  be  given.98 

§  3296.      "Satisfactory  Proofs" — what  Constitutes.— If 

a  policy  stipulates  that  "satisfactory  proof"  shall  be  furnished, 
the  insurer  cannot  demand  proof  other  than  what  is  reasonable 
and  just.  Such  a  provision  should  be  considered  as  complied 
with  when  there  has  been  furnished  such  proof  as  establishes 
the  fact  of  the  loss  and  of  the  right  of  the  claimant  to  recover.97 
"Where  the  policy  requires  that  proof  satisfactory  to  the  di- 
rectors shall  be  furnished,  and  that  such  other  information 
shall  also  be  furnished  as  the  directors  may  "think  necessary 
to  establish  the  claim,"  only  reasonable  proof  is  required,  and 
the  directors  cannot  capriciously  demand  any  proof  they  may 
desire.98 

*8  O'Conner  v.  Hartford  F.  Ins.  Co.,  31  Wis.  160. 

•«  Killifs  v.  Futnain  F.  Ins.  Co.,  28  Wis.  472;  9  Am.  Rep.  506. 

*  Niagara  F.  Ins.  Co.  v.  Scanimon,  100  111.  644.  See,  also,  Spring- 
field F.  &  M.  Ins.  Co.  v.  Brown,  128  Fa.  St.  322. 

">  Casham  v.  National  Ins.  Co.,  5  Biss.  (C.  C.)  476. 

w  Walsh  v.  Washington  M.  Ins.  Co.,  32  N.  Y.  427.  See,  also,  Tay- 
lor v.  JEtna  L.  Ins.  Co.,  13  Gray  (Mass.)  434. 

M  Brnmstein  v.  Accidental  Death  Ins.  Co..  1  Best  &  S.  782;  31  L. 
J.  Q.  B.  17;  5  L.  J.,  N.  S.,  550;  8  Jur.,  N.  S..  506. 
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§  ,3297.  Where  Policy  does  not  Prescribe  Time  within 
which  Notice  and  Proofs  must  he  Furnished. — If  the  con- 
tract of  insurance  does  not  specify  the  time  within  which  no- 
tice or  proofs  of  loss  must  be  made,  a  reasonable  time  for  mak- 
ing such  proofs  is  allowed."  And  what  is  a  reasonable  time  will 
depend  upon  the  particular  facts  and  circumstances  of  each 
case.100  So  a  delay  of  one  hundred  and  fifteen  days  in  deliver- 
ing the  proofs  to  the  company  has  been  declared  not,  as  a  mat- 
ter of  law,  unreasonable.101  If  there  is  no  stipulation  specify- 
ing a  certain  time  within  which  notice  and  proof  must  be  fur- 
nished, there  is  usually  a  clause  providing  that  notice  and 
proofs  shall  be  given  "immediately,"  "forthwith,"  "at  once," 
or  "as  soon  as  possible.' 

§  3298.  Provisions  in  By-laws  of  Company  as  to 
Notice  and  Proofs. — If  the  by-laws  of  a  mutual  company  are 
made  a  part  of  the  contract,  the  insured  will  be  bound  by  any 
provision  therein  as  to  notice  and  proofs  of  loss,  and  a  failure 
to  give  notice  and  make  proof  of  loss  for  seventeen  months  has 
been  held  to  prevent  a  recovery  upon  the  contract  where  the 
application  contained  a  stipulation  that  assured  would  be 
bound  by  the  by-laws  of  the  company,  and  the  policy  recited 
that  the  company  would  indemnify  the  assured  according  to 
the  true  intent  and  meaning  of  the  by-laws,  and  referred  to 
the  application  as  binding  upon  the  assured  under  the  limita- 
tions and  conditions  expressed  in  the  by-laws,  and  the  by-laws 
provided  that  the  assured  should  within  thirty  days  after 
los3  by  fire  file  with  the  secretary  a  particular  account  of  the 

M  Miller  v.  Hartford  F.  Ins.  Co.,  70  Iowa,  704;  Springfield  F.  &  M. 
Ins.  Co.  v.  Brown  (Pa.),  24  Week.  Not.  Cas.  516;  18  Atl.  Rep.  396. 

100  Knickerbocker  Ins.  Co.  v.  Gould,  80  111.  388;  Swan  v.  Liverpool 
etc.  Ins.  Co.,  52  Miss.  704. 

10t  Carpenter  v.  German-American  Ins.  Co.,  135  N.  Y.  298;  31  N.  E. 
Rep.  1015.  In  this  case  it  appeared  that  the  insured  was 
unable  to  devote  his  attention  to  making  out  the  proofs  of  loss, 
as  he  was  several  times  called  to  other  states  on  business  connected 
with  contracts  made  before  the  fire,  and  that  he  had  employed  ex- 
perts to  estimate  the  loss  and  an  experienced  Insurance  man  to  pre- 
pare the  proofs. 
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loss,  etc.,  and  unless  such  proofs  were  produced  within  thirty 
days  the  losses  should  nut  be  payable.102 

§  3299.    Furnishing  of  Proof  Required  is  a  Demand  for 

Payment. — It'  the  policy  requires  notice  and  proof  of  death 
to  be  furnished  to  the  company,  and  in  accordance  with  suck 
provisions  the  proper  notice  and  proof  is  given,  such  compli- 
ance with  the  provision  will  be  construed  as  a  demand  for  pay- 
ment.103 

§  3300.  Notice  and  Proofs — Service  by  Mail. — If  no- 
tice and  proofs  of  loss  are  shown  to  have  been  properly  mailed 
to  the  insurer,  it  will  be  presumed  that  they  were  received  un- 
til the  contrary  is  shown.104  But  where  it  appears  that  either 
notice  or  proofs  were  sent  by  mail  properly  addressed,  the  in- 
surers mayin  all  cases  rebut  the  presumption  that  they  were  re 
ceived  in  due  course  of  the  mail,  by  showing  that  such  notice 
or  proofs  have  never  been  received.  The  insurer  is  not  con- 
clusively bound  by  the  simple  fact  that  the  insured  has  prop- 
erly mailed  the  notice  or  proofs,  and  it  has  been  decided  that 
by  using  the  mail  the  insured  adopts  it  as  his  agent,  and  until 
receipt  of  the  communication  the  insurer  is  not  bound.105  So 
in  an  Alabama  case106  the  terms  of  the  policy  required  notice 
to  be  given  in  the  city  of  the  insurer's  residence  or  principal 
place  of  business,  and  it  was  held  that  the  depositing  of  such 
notice  and  proofs  properly  addressed  in  the  postoffice  at  the 
place  of  loss,  which  were  not  received  by  the  company,  was 
not  a  compliance  with  this  provision.  In  a  case  in  New 
York107  it  appeared  that  under  the  policy  stipulation  the  in- 
sured was  required  to  "deliver  in  an  account"  of  the  loss.    The 

105  Smith  v.  Haverhill  Mut.  F.  Ins.  Co.,  1  Allen  (Mass.),  297;  79  Am. 
Pee.  7.°.3. 

ioe  proomnn  v.  National  B.  Soc.  42  Finn  (N.  Y.).  2.~2. 

,M  Plath  v.  Minnesota  Farmers'  F.  T.  Assn.,  23  Minn.  470:  Pride  v. 
JFJnn  Tns.  Co.,  54  Minn.  336;  56  N.  W.  Pep.  48;  Susquehanna  M.  F. 
Ins.  Co.  v.  Tunkhannoek  Toy  Co.,  97  Pa.  St.  424.  But  see  Blodger  v. 
( Urn's  Falls  Tns.  Co..  40  Wis.  .°,S0. 

,n'  British  etc.  Tel.  Co.  v.  Cohen,  0.  Exch.  108. 

™  Central  City  Ins.  Co.  v.  Dates,  RH  Ala.  558. 

107  Ilodgklns  v.  Montgomery  Ins.  Co.,  34  Barb.  (N.  Y.)  213. 
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policy  also  provided  that  "all  communications  and  notices  to 
the  company  must  be  postpaid  and  directed  to  the  secretary." 
The  insured  made  out  an  account,  directed  and  mailed  in  ac- 
cordance with  this  provision.  The  court  held  that  while  by 
properly  mailing  it  a  presumption  of  its  receipt  by  the  company 
was  raised,  it  was  not  a  conclusive  presumption,  and  proof  was 
admissible  to  show  that  the  company  had  never  received  the 
6ame.  Subsequently,  however,  this  decision  was  reversed,108 
the  court  holding  that,  under  the  terms  of  the  policy  directing 
notices  to  be  addressed  to  the  company  postpaid,  the  insured 
might  send  it  by  mail,  and  by  mailing  it  as  directed  he  had 
given  sufficient  notice.  The  latter  decision  is  certainly  more 
in  accord  with  the  intent  evidenced  by  the  express  provision 
of  the  policy. 

§  3301.  Nature  of  Interest  need  not  be  Stated  in 
Proofs  unless  Required  by  Policy. — It  is  not  necessary  in 
the  proofs  of  loss  to  state  the  nature  or  extent  of  the  claim- 
ant's interest,109  unless  it  is  required  by  the  contract,  and 
where  so  required  the  proofs  must  state  the  nature  of  the  in- 
terest, unless  the  provision  is  waived.110  Thus,  where  the  proofs 
of  loss  consisted  of  the  ship's  register  and  an  affidavit  of  the 
ship's  agent,  which  stated  the  time  of  her  sailing,  where  she 
was  reported  at  her  destination,  when  she  was  again  spoken, 
and  the  fact  that  she  had  not  been  heard  of  since  that  time, 
it  was  held  that  such  proofs  were  sufficient,  and  an  objection 
that  they  were  deficient  in  not  stating  the  interest  of  the  own- 
ers of  the  cargo  was  not  sustained.111  Again  where  a  policy  re- 

108  Hodgkins  v.  Montgomery  C.  M.  Ins.  Co.,  41  N.  Y.  620. 

109  Gilbert  v.  North  American  F.  Ins.  Co.,  23  Wend.  (N.  Y.)  43;  35 
Am.  Dec.  543;  Walsh  v.  Washington  Ins.  Co.,  32  N.  Y.  427;  3  Rob. 
(N.  Y.)  202. 

"•  Shawmut  Sugar  etc.  Co.  v.  People's  Ins.  Co.,  12  Gray  (Mass.), 
535. 

111  Child  v.  Sun  Mut.  Ins.  Co.,  3  Sand.  (N.  Y.)  26.  See  Wellcome  v. 
People's  Mut.  F.  Ins.  Co.,  2  Gray  (Mass.),  480,  as  to  statement  of  the 
nature  and  value  of  interest.  Examine  Jones  v.  Howard  Ins.  Co., 
117  N.  Y.  103,  as  to  statement  of  assignment  to  creditors  where  pol- 
icy requires  "interest  and  title  of  assured  and  of  all  others"  to  be 
stated. 
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quired  that  the  interest  of  the  assured  should  be  set  forth  in  the 
proofs  of  loss  with  the  names  of  the  true  owners,  it  was  held 
directory  merely,  and  if  not  complied  with  to  the  satisfaction 
of  the  company  the  latter  should  call  for  further  informa- 
l.112  A  clause  in  a  lire  policy  that  the  insured  shall,  in 
of  loss,  make  affidavit  stating  "the  whole  value  and  owner- 
ship of  the  property  insured"  does  not  require  the  insured  to 
make  any  statements  with  regard  to  encumbrances  on  the  prop- 
erty.113 The  proofs  of  death  also  need  not  state  that  the 
claimant  has  any  insurable  interest  in  the  life  of  the  deceased, 
unless  it  is  required  by  the  terms  of  the  policy.114 

§  3302.      By  whom  Notice  and  Proofs  should  be  Given. 

As  a  general  rule,  subject  to  the  exceptions  hereafter  noted, 
the  proofs  of  loss  should  be  furnished  by  the  original  insured 
where  the  policy  so  requires.115  The  contract  of  insurance  is 
made  with  him,  and  where  the  company  issues  the  policy  to  a 
person  which  stipulates  that  the  insured  shall,  in  case  of  loss, 
make  an  affidavit  of  that  loss  and  of  certain  facts  concerning 
it,  the  company  has  the  right  to  insist  that  the  oath,  which 
under  the  conditions  of  the  contract  is  obligatory  upon  him  to 
take,  he  shall  in  fact  take  in  those  cases  where  the  insurer  has 
personally  dealt  with  the  insured.116  There  are  many  cases 
however,  in  which  it  is  not  necessary  for  the  original  insured 
to  give  the  notice  or  to  furnish  the  proofs  of  loss,  or  where  it 
would  be  impossible  to  insist  upon  a  strict  compliance  with  the 
provision  that  proof  shall  be  by  the  original  insured.  Thus, 
where  a  policy  had  been  assigned  with  the  consent  of  the  in- 
surer, it  was  held  that  notice  of  a  loss  given  by  the  as- 
signee of  the  policy  was  sufficient.117  "Where  the  as- 
sured   dies  prior    to  the    loss,    his    personal    representatives 

M  Fowler  v.  Springfield  Ins.  Co.,  122  Mass.  191;  23  Am.  Dec.  308. 

»»  Taylor  v.  iEtna  Ins.  Co.,  120  Mass.  254. 

1  Miller  v.  Eagle  L.  &  H.  Ins.  Co.,  E.  D.  Smith  (N.  Y.),  2G8. 

m  Ayres  v.  Hartford  Ins.  Co.,  17  Iowa,  176;  Barnes  v.  Union  Ins. 

Co.,  45  N.  H.  21;  Kernocban  v.  New  York  Bowery  Ins.  Co.,  17  N.  Y. 
428, 

un  Sims  v.  State  Ins.  Co.,  47  Mo.  64;  4  Am.  Hep.  312. 

117  Cornell  v.  Le  Roy,  0  Wend.  (N.  Y.)  1G3. 
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who  succeed  to  his  legal  rights  may  furnish  notice  and  proofs 
of  loss  to  the  company.118  Though  the  policy  requires  that 
notice  must  be  given  in  writing  by  the  assured,  it  is  not  so 
strictly  construed  as  to  mean  that  the  assured  must  personally 
write  the  notice.  It  is  sufficient  if  written  by  a  third  person 
at  the  request  or  under  the  direction  of  the  assured,  and  the 
agent  of  the  company  may,  at  the  request  of  the  insured,  give 
written  notice  to  the  company,  though  it  does  not  appear  in 
the  notice  that  it  was  written  at  the  request  of  the  insured.1 1& 
So  the  agent  of  the  assured  may  in  many  cases  give  notice  and 
furnish  proofs  of  loss,120  as  where  the  assured  is  a  nonresi- 
dent.121 If,  however,  the  person  signing  the  proofs  of  loss 
has  no  authority  from  the  insured,  either  express  or  implied, 
such  proofs  will  not  be  sufficient,  unless  the  act  of  the  person 
is  ratified  and  confirmed  by  the  insured.122 

§  3303.  Proofs  of  Loss  by  Creditor. — A  creditor  of 
the  insured  may  in  some  cases  make  the  proofs  of  loss  where 
the  insured  fails  or  refuses  to  comply  with  the  requirement  as 
to  preliminary  proofs.  Thus,  where  a  loss  occurred  during 
the  absence  of  the  insured  from  the  state,  and  a  creditor  of  the 
insured  brought  suit  in  equity  and  obtained  an  attachment,  it 
was  held  that  though  the  policy  required  a  particular  account 
of  the  loss  "signed  and  verified  by  the  insured,"  the  attack- 
ing creditor  could  proceed  in  rem  to  compel  insurer  to  answer, 
and  if  the  insured  had  failed  to  make  the  preliminary  proofs 
requisite  and  necessary  to  perfect  his  rights,  the  attaching: 
creditor  might  do  it  by  taking  the  testimony  of  the  insured 
and  of  others  in  the  usual  manner.  In  this  case  the  policy 
also  required  the  certificate  of  a  magistrate,  and  it  was  held 
that  this  might  be  satisfied  by  taking  the  deposition  of  the? 


"'  Farmers'  Mut.  Ins.  Co.  v.  Graybill.  74  Pa.  St.  17. 

119  Stimpson  v.  Monmouth  F.  Ins.  Co.,  47  Me.  379.     See,  also,  West 
Branch  Ins.  Co.  v.  Helfenstein,  40  Pa.  St.  289. 

120  See  sec.  633,  herein. 

m  Ayres  v.  Hartford  F.  Ins.  Co.,  17  Iowa,  176. 
122  Ayres  v.  Hartford  F.  Ins.  Co.,  17  Iowa,  176. 
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•<\  and  proving  by  him  such  facts  as  were  necessary 
.  the  insurer's  liability.1-3 

§   .'{.'J04.      Mortgagor  and  Mortgagee — Who  may  Fur- 

ni>h  Proofs  of  Loss. — Where  a  policy  is  issued  to  the  owner 
of  property,  and  Loss,  if  any,  made  payable  to  the  mortgagee, 

it  is  the  duty  of  the  mortgagor,  he  being  the  original  insured, 
to  make  the  proofs  of  loss124  and  the  proofs  of  loss  so  made 
will  inure  to  the  benefit  of  the  mortgagee.125  On  the  other 
hand,  it  is  the  duty  of  the  mortgagee,  for  his  own  protection, 
to  see  that  such  proofs  are  given  by  the  mortgagor,  and  if  not 
so  given  the  mortgagee  may  furnish  them;120  so  where  the 
mortgagor  refused  to  make  proofs  of  loss,  assigning  no  cause 
for  such  refusal  except  that  he  wished  a  payment  of  money 
for  so  doing,  it  was  held  that  the  mortgagee,  being  the 
real  party  in  interest,  ought  to  make  them.127  And  where  a 
loss  having  occurred  under  a  policy,  "loss,  if  any,  being  pay- 
able to  mortgagee,"  and  the  mortgagor  refused  to  sign  the 
proofs  of  loss,  and  the  mortgagee  made  and  delivered  them  to 
the  company,  which  subsequently  served  notice  on  the  mort- 
gagee that  they  would  not  recognize  them  as  proofs  because 
not  made  in  accordance  with  the  policy,  it  was  held  that  the 
company  could  not  demand  additional  proofs.128  In  Mich- 
igan it  has  been  held  that  a  mortgagee  of  insured  property  is 
one  of  the  parties  assured  Avithin  the  meaning  of  the  policy, 
and  notice  of  loss  given  by  him  will  inure  to  the  benefit  of  all 
other  interested  parties,  and  need  not  be  in  writing.120     The 

m  Northwestern  Tns.  Co.  v.  Atkins.  3  Bush  (Ky.)  328. 

»•«  st.-cio  ins.  Co.  v.  Mnacheus,  38  N.  L.  .T.  564. 

,;»  Morris  v.  German-American  Tns.  Co.  (Ky.  Sup.  Ct  1893),  14  Ky. 
L.  Rep.  859;  Graham  v.  Phoenix  Tns.  Co.,  77  N.  Y.  171. 

,2"  Nickerson  v.  NIckerson,  so  Me.  100;  Graham  v.  Phoenix  Ins.  Co., 
77  \.  Y.  171. 

«*  Moon  v.  Hanover  F.  Tns.  Co.,  71  nun  (N.  Y.),  199;  53  N.  Y.  St. 
Rep.  861;  24  N.  Y.  Supp.  507. 

1M  Pratt  v.  Now  York  Cent.  ins.  Co..  55  x.  Y.  505;  64  Barb.  (N.  Y.) 
689.  Bee  Graham  v.  Phoenix  Tns.  Co.,  17  Hun  (N.  Y.),  156,  where 
one  G.  procured  a  policy  In  the  name  of  a  minor  child  and  G.  fur- 
nished proof. 

Watertown  Fire  Ins.  Co.  v.  Grover  etc.  Sewing  Machine  Co.,  41 
Mich.  131. 
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mortgage  clause  of  the  New  York  standard  fire  policy  provid- 
ing that  the  policy  shall  not  be  invalidated,  as  to  the  mortga- 
gee, by  any  act  or  neglect  on  the  part  of  the  mortgagor,  does 
not  dispense  with  proof  of  loss.130 

§  3305.  Policy  to  Trustee — Change  of  Trustee — Who 
may  make  Proofs  of  Loss. — Though  a  policy  is  issued  to 
a  person  who  holds  the  insured  property  as  trustee,  and  sub- 
sequently to  the  issuance  of  the  policy,  but  prior  to  a  loss, 
there  is  a  change  of  trustee,  the  fact  that  the  proofs  of  loss  are 
made  by  the  new  trustee  will  not  relieve  the  company  from 
liability.  This  was  so  held  where  the  assured  had  made  a 
deed,  absolute  in  form,  to  the  cashier  of  a  bank  to  secure  a 
note  to  the  bank  for  one  thousand  dollars,  and  subsequently 
a  new  cashier  was  appointed,  to  whom  the  former  cashier  gave 
a  quitclaim  deed  of  the  property,  and  transferred  the  note, 
and  after  that,  a  loss  occurring,  the  new  cashier  made  out  the 
proofs  of  loss  in  his  own  name,  instead  of  having  them  made 
out  in  the  name  of  the  former  cashier,  in  whose  name  the  pol- 
icy was  issued.131 

§  3306.  Proofs  of  Loss  where  Policy  is  Issued  to 
Partners. — Where  an  insurance  policy  is  issued  to  two  as 
partners,  and  contains  a  condition  that  it  shall  become  void 
if  conveyed  without  the  written  consent  of  the  company,  if, 
after  a  sale  by  one  of  the  partners  to  the  other,  the  company 
revives  the  policy,  the  fact  that  the  preliminary  proofs  of  loss 
were  made  on  behalf  of  the  purchasing  partner  alone  consti- 
tutes no  objection  to  their  validity.132  If  the  policy  requires 
that  proofs  of  loss  shall  be  given  within  a  certain  time,  and 
some  of  the  members  of  the  firm  cannot  be  found  to  sign  the 
proofs,  or  for  any  other  reason  it  may  be  impossible  to  procure 
all  the  signatures,  the  want  thereof  is  excusable.133     In  an- 

130  Southern  B.  &  L.  Assn.  v.  Home  Ins.  Co.  (Ga.  1896),  24  S.  E. 
Rep.  396. 

131  Moleott  v.  Sprague,  55  Fed.  Rep.  545. 

m  Keeler  v.  Niagara  Ins.  Co..  16  Wis.  523;  84  Am.  Dee.  714. 
153  Marthinson  v.  North  British  Mercantile  Ins.  Co.,  64  Mich.  372; 
Bl  N.  W.  Rep.  291. 
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other  case  where  the  assured  named  in  the  policy  were  part- 
ami  the  policy  provided  that  in  case  of  loss  a  particular 
account  thereof  must  he  given,  "signed  and  sworn  to  by  the 
assured,"  it  was  held  that  proof  of  loss  supported  by  the  affi- 
davit of  one  partner  was  a  sufficient  compliance  with  the  pro- 
vision.131 "Where  one  of  the  members  of  a  firm  affixed  the 
word  "Treas."  to  his  signature  to  the  proofs  of  loss,  it  was 
held  that  unless  it  appeared  that  it  was  done  to  mislead  the 
company,  or  in  fact  did  mislead  them,  it  would  not  affect  the 
validity  of  the  proofs.135 

§  3307.     Proofs  of  Loss  Signed  by  Insured.— Notice  and 

proof  of  loss  given  by  a  third  person  for  the  assured,  such  per- 
son being  interested  in  the  policy,  but  not  the  agent  of  the  as- 
sured, are  not  sufficient  under  a  stipulation  that  all  persons 
shall  upon  loss  deliver  a  particular  account  of  loss  or  damages 
signed  by  their  own  hands.130  If  the  by-laws  of  an  insurance 
company  require  proofs  of  loss  to  be  sworn  to  by  the  owner 
of  property,  an  oath  by  a  husband,  his  wife  owning  the  prop- 
erty insured,  is  insufficient.137 

§  3308.  Policy  Payable  to  Another  than  Original  In- 
8urcd — When  Proof  must  be  by  Original  Insured.— If  a  pol- 
icy requires  that  proofs  of  loss  must  be  made  by  the  original 
insured,  where  "the  policy  is  made  payable  to  a  third  party, 
or  is  held  as  collateral  security,"  and  also  provides  that  "the 
loss  shall  be  paid  sixty  days  after  due  notice  and  proofs  of 
the  same  by  the  assured  shall  have  been  received,"  said  proofs 
must  be  made  by  assured  and  in  his  own  name,  even  though 
the  entire  amount  due  on  the  policy  may  be  made  payable  to 
some  third  party.138 

t- 
«*  Meyers  v.  Council  Bluffs  Ins.  Co.,  72  Iowa,  17G;  33  N.  W.  Rep. 

4rir>> 
»  Knrolson  v.  Sun  Fire  Ins.  Co.,  122  N.  Y.  543;  34  N.  Y.  St.  Rep. 

135;  20  Ins.  L.  J.  44;  25  N.  E.  Rop.  021. 
13<  Ayres  v.  Hartford  F.  Ins.  Co.,  17  Iowa.  176;  sr,  Am.  Dec.  553. 
i"  Rl.nnnor  v.  Vermont  Mut.  F.  Ins.  Co..  53  Vt.  156. 
>«*  State  Ins.  Co.  v.  Slackens,  38  N.  J.  L.  504. 
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§  3309.  Notice  and  Proofs  of  Death — Life  Policy — 
"Who  may  Furnish. — A  person  who  is  nominally  acting  as 
guardian  of  infant  beneficiaries  under  a  policy  of  life  insur- 
ance may  give  valid  notice  of  the  death  of  the  insured,  and  of 
the  claims  of  the  beneficiaries,  though  he  has  not  been  duly 
and  legally  appointed  as  guardian,139  and  proofs  of  death  may 
be  furnished  by  the  assignee  of  a  life  policy.140 

§  3310.  "Where  Constitution  of  Fraternal  Order  Re- 
quires Suhordinate  Lodge  or  Secretary  of  such  Lodge  to 
make  Proofs  of  Death. — If  the  constitution  and  by-laws  of 
a  mutual  benefit  association  provide  that  a  subordinate  lodge 
shall  make  and  furnish  proofs  of  the  death  of  a  member  of 
such  lodge,  and  impose  no  duty  upon  the  beneficiary  under 
the  benefit  certificate  to  make  proofs,  a  failure  of  the  subor- 
dinate lodge  to  furnish  the  proofs  as  required  will  not  defeat 
the  right  of  the  beneficiary  to  recover.141  Where  the  laws  of 
a  benefit  order  provided  that  no  claim  should  be  made  until 
proofs  thereof  had  been  made  of  the  justness  of  the  claim, 
and  also  provided  that  upon  the  death  of  a  member  the  sec- 
retary of  the  subordinate  lodge  should  notify  the  supreme 
council,  giving  particulars,  many  of  which  could  only  be 
known  by  an  officer  of  the  council,  and  that  both  the  supreme 
and  subordinate  council  should  pass  upon  the  proofs,  it  was 
held  that  under  these  provisions  the  only  duty  upon  the  part 
of  the  beneficiary  before  bringing  an  action  was  to  notify  the 
subordinate  council  of  the  death,  such  notice  placing  upon  that 
council  the  duty  of  furnishing  proofs  to  the  supreme  council 
as  provided.142  If  it  is  the  duty  of  the  subordinate  lodge  to 
report  the  death  of  the  member  to  the  supreme  lodge,  it  will 

139  Wuesthoff  v.  Gernmnia  L.  Ins.  Co.,  107  N.  Y.  580;  14  N.  E.  Rep. 

811. 

140  Cannon  v.  Northwestern  M.  L.  Ins.  Co..  29  Hun  (N.  Y.),  470. 

141  Supreme  Council  of  Catholic  Legion  v.  Boyle,  10  Ind.  App.  301; 
37  N.  E.  Rep.  1105;  Wilson  v.  Northwestern  Mut.  Ace.  Assn.,  53  Minn. 
470;  55  N.  W.  Rep.  626. 

142  Anderson  v.  Supreme  Council  of  Order  of  Chosen  Friends,  135 
N.  Y.  107;  31  N.  E.  Rep.  1092;  48  N.  Y.  St.  Rep.  115. 
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be  presumed  thai  the  requisite  proofs  of  the  death  were  fur- 
nished, especially  where    defendant    refuses    to  pay    on  the 
ad  of  fraud  in  the  application.143 

§  3311.  Notice  and  Proofs — Accident  Policy — Who 
may  Furnish. — Though  an  accident  policy  may  provide  that 
nutiee  and  proofs  of  an  injury  shall  be  made  by  the  insured 
within  a  certain  period  of  time,  yet  in  many  cases  the  injuries 
may  be  of  such  a  nature  that  the  insured  cannot  give  notice  or 
furnish  proofs,  and  it  may  be  necessary  for  some  relative  or 
friend  to  act  in  his  stead.  Thus,  where  the  insured  was  in- 
jured at  a  distance  from  his  home,  and  rendered  entirely  help- 
less, and  his  brother  was  the  only  friend  or  relative  near  to  at- 
tend to  him,  it  was  held  that  the  authority  of  the  brother  to 
act  for  him  in  respect  to  the  insurance  would  be  implied.144 
"Where  an  insured  under  an  accident  policy  has  been  accident- 
ally killed  the  administrator  may  adopt,  with  the  implied  con- 
sent of  the  company,  the  act  of  a  third  party,  who,  claiming 
the  insurance,  has  filed  with  the  company  proof  of  the  death 
of  the  insured.  And  where  the  administrator  has  adopted 
and  relied  upon  such  act,  under  such  circumstances  the  com- 
pany cannot  defeat  a  recovery  by  claiming  that  it  was  the 
duty  of  the  administrator  to  file  the  proof.145 

§  3.'?12.  To  whom  Notice  of  Proofs  may  he  Given — 
Notice  to  "Secretary" — Agent. — A  provision  in  the  policy 
that  notice  shall  be  given  to  and  proofs  furnished  the  company 
is,aa  a  general  rule,  complied  with  by  giving  the  notice  and  fur- 
nishing the  proofs  to  an  agent  of  the  company.148  So  notice 
to  the  company  of  loss  is  held  sufficient  where  it  is  such  notice 
as  induces  the  company  to  send  its  agents  to  the  place  to  inves- 

14S  Lorcher  v.  Supreme  Lodge  Knights  of  Honor.  72  Mich.  316;  40 
N.  w.  Rep.  r,45. 

'"  Sheanon  v.  Pncifie  M.  L.  Ins.  Co.,  S3  Wis.  HOT;  53  N.  E.  Rep. 
ST^:  22   [ns.  T,.  .7.  321. 

'*'  Wilson  v.  Northwestern  Mut.  Ace.  Assn.,  53  Minn.  470;  55  N. 
W.  Rep.  626. 

,4*  Kendall  v.  Holland  Turchase   Ins.  Co..  2  N.  Y.  Sup.  Ct.  375. 
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tigate  the  loss,  and  at  all  events  where  the  notice  is  promptly 
given  to  the  company's  local  agents.147  But  if  the  policy 
requires  notice  to  be  given  to  the  secretary  of  the  company, 
it  is  held  that  notice  to  another  agent  will  not  be  sufficient.14 
However,  notice  of  loss  need  not  be  given  to  the  secretary  of 
the  company  in  person,  and  it  is  sufficient  if  given  and  received 
at  the  company's  office  or  place  of  business.149  So  the  re- 
quirement that  proofs  be  given  to  the  secretary  is  satisfied 
by  an  allegation  that  proofs  were  given  to  the  company.150 
But  a  stipulation  that  notice  shall  be  given  to  a  duly  "author- 
ized" officer  is  not  complied  with  by  notice  to  one  of  the  direct- 
ors.151 Again,  if  the  assured  gives  notice  to  an  agent  of  the 
company,  and  such  agent  undertakes  to  make  out  the  proofs  of 
loss,  but  in  so  doing  makes  a  mistake  as  to  the  date  of  the  loss, 
and  the  insured,  upon  the  advice  of  the  agent,  signs  the  proofs 
without  knowledge  of  the  error,  and  with  no  improper  motive, 
it  is  held  that  the  company  cannot  take  advantage  of  such  mis- 
take.152 In  another  case  where  it  appeared  that  proofs  of 
loss  had  been  submitted  to  a  person,  who  as  agent  of  the  com- 
pany had  issued  the  policy,  it  was  held  that,  in  the  absence  of 
evidence  showing  that  no  proofs  had  been  submitted  to  an 
authorized  agent  of  the  insurer,  as  claimed  by  the  company, 
itwould  be  presumed  that  the  person whowas  agent  at  the  time 
of  the  issuance  of  the  policy  continued  to  be  the  agent  of  the 
company,  and  a  delivery  of  proofs  of  loss  to  him  would  operate 
as  delivery  to  the  company.153  Under  an  act  of  the  state 
of  Pennsylvania,154  notice  and  proofs  may  either  be  given  at 
the  home  office  of  the  company  or  to  the  agent  who  coun- 

"T  Insurance  Co.  of  North  America  v.  McDowell,  50  111.  120;  99  Am. 
Dec.  497. 
148  Rakes  v.  Amazon  Ins.  Co.,  51  Md.  512. 
"•  Herron  v.  Peoria  M.  Ins.  Co.,  2S  111.  235;  81  Am.  Dec.  272. 

160  Excelsior  Mut.  Assn.  v.  Riddle,  91  Ind.  84. 

161  Inland  Ins.  etc.  Co.  v.  Stauffer.  33  Pa.  St.  397. 

"J  Young  v.  Travelers'  Ins.  Co.,  SO  Me.  244;  Atl.  Rep.  896;  6  N. 
E.  Rep.  432. 
163  McCullough  v.  Phcenix  Ins.  Co..  113  Mo.  (106;  21  S.  E.  Rep.  207. 
w  Act  June  27,  1883,  sec.  1;  Pub.  Stats.  1G5. 
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tersigned  the  policy.155  If  a  person  acting  as  agent  of 
two  companies  countersigns  both  policies,  it  has  been  held  that 
notice  of  loss  addressed  to  one  of  the  companies  and  served 
on  the  agent  is  sufficient  notice  to  both  companies.156 

§  3313.  Stipulation  that  Proofs  of  Loss  must  Sfato 
Other  Insurance. — Compliance  with  ihe  provision  that  the 
insured  must  in  his  proofs  of  loss  state  whether  there  is  any- 
other  insurance  upon  the  property  is  a  condition  precedent 
to  recovery  upon  the  policy.157  And  where  "copies  of  the 
written  portion  of  all  other  policies"  was  required,  and  the  in- 
sured made  his  affidavit  of  loss,  stating  that  there  was  addi- 
tional insurance  "on  the  property,  viz.,  a  policy  believed  to  be 
dated"  a  certain  day  and  to  be  of  a  certain  number  in  a  certain 
company,  but  the  assured  was  unable  to  furnish  a  written  copy 
thereof  because  the  policy  had  been  mislaid,  and  the  company 
had  no  record  of  the  written  part  of  it,  it  was  held  that  this 
was  not  a  compliance  with  the  provision  so  as  to  render  the  in- 
surer liable.158  If  the  insured  is  required  to  set  out  in  his 
proofs  of  loss  the  written  portions  of  all  other  policies  upon  the 
property,  there  is  a  substantial  and  sufficient  compliance  with 
the  provision  where  the  insured  specifies  the  number  of  other 
policies,  the  names  of  the  companies  issuing  them,  the  amount 
of  each,  the  fact  that  they  were  concurrent  with  the  policy 
which  contained  the  provision,  and  that  they  all  cover  the 
=ame  property.150    ■ 

§  3314.  Where  Statute  Requires  Notice  to  he  Accom- 
panied by  Affidavit  as  to  Cause  of  Loss. — If  a  statute  re- 
quires that  the  insured  shall  give  notice  of  loss  "accompanied 
with  an  affidavit  stating  how  the  loss  occurred,"  it  is  not  nec- 

*  Welsh  v.  London  Assur.  Corp.  (Pa.  S.  C.  1892),  25  Atl.  Rep.  142; 
22  Ins.  L.  J.  94. 

,M  Rernero  v.  South  Rritish  etc.  Ins.  Co..  65  Cal.  386. 

157  Rlakely  v.  Phcrnix  Ins.  Co..  20  Wis.  205:  91  Am.  Dec.  388.  Rut 
Bee  Riehardson  Canada  Farmers'  Ins.  Co..  16  TJ.  C.  C.  P.  430. 

,M  Rlakely  v.  Phoenix  Ins.  Co..  20  Wis.  20r,;  91  Am.  Dor.  388. 

«"  Towne  v.  Sprlnefiold  P.  &  M.  Ins.  Co.,  145  Mass.  582;  4  Mass. 
(I,,  ed.)  870;  5  N.  Eng.  Rep.  484. 
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essary  that  the  notice  and  affidavit  be  attached  together  and 
served  at  the  same  time.100  The  object  of  the  statute  is  to 
simplify  the  proofs  of  loss  necessary  to  be  made,  and  prevent 
technical  defenses  on  the  part  of  the  insurers.  There  must, 
however,  be  a  compliance  with  the  same.  Thus,  where  a  per- 
son lost  a  cow,  which  was  covered  by  a  policy  upon  loss  of 
horses  and  cattle  by  lightning,  it  was  held  that  the  certificate 
of  a  veterinary  surgeon  as  to  the  cause  of  death,  the  certifi- 
cate not  being  an  affidavit,  was  not  sufficient.101 

§  3315.  Where  Policy  Requires  Proofs  to  State 
Origin  of  Fire. — If  the  policy  provides  that  the  origin  of 
the  fire  must  be  stated  in  the  proofs  of  loss,  such  provision  is 
sufficiently  complied  with  by  a  statement  that  the  origin  of  the 
fire  is  unknown  to  the  insured,  and  that  the  insured  is  in  no 
way  responsible  therefor.162  And  where  it  was  stipulated 
that  the  proofs  of  loss  must  contain  a  statement  of  "such 
knowledge  and  information  as  the  assured  has  been  able  to 
obtain  as  to  the  time,  origin,  and  circumstances  of  the  fire," 
and  the  assured  stated  in  his  proofs  "that  said  fire  did  not 
originate  by  any  act,  design,  or  procurement  on  their  part,  or 
in  consequence  of  fraud  or  evil  practice  done  or  suffered  by 
them,"  it  is  held  that  the  statement  as  to  the  origin  of  the  fire 
was  sufficient.163 

§  3316.  Policy  Covering  Goods  in  Separate  Buildings 
— Form  of  Proofs. — Where  one  policy  covers  goods  in  two 
separate  buildings,  each  lot  of  goods  being  made  a  distinct 
subject  of  insurance,  and  a  loss  occurs  to  the  goods  in  both 
buildings,  the  proofs  of  loss  should  show  what  damage  there 
has  been  to  the  goods  in  each  building.164 

160  Russell  v.  Fidelity  Ins.  Co.  (Iowa),  84  Iowa,  93;  50  N.  W.  Rep. 
546. 

101  "Welsh  v.  Des  Moines  Ins.  Co.,  71  Iowa,  337. 

162  Jones  v.  Howard  Ins.  Co.,  26  N.  Y.  St.  Rep.  844;  Howard  Ins. 
Co.  v.  Hocking,  115  Pa.  St.  415;  8  Atl.  Rep.  592. 

103  Michaelly  r.  Phoenix  Ins.  Co..  137  N.  Y.  387. 

164  Towne  v.  Springfield  F.  &  M.  Ins.  Co.,  145  Mass.  582;  4  Mass. 
!(L.  ed.)  870;  5  N.  Eng.  Rep.  484. 
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§  ;$:>17.    Notice  and  Proofs  of  Loss — Loss  During  AV a r. 

We  have  already  considered  the  question  of  the  effect  of  war 

upon  contracts  of  insurance,164"  and  if  it  Le  true  that  war 
merely  suspends  the  operation  of  the  contract,  then  if  during 
the  i  e  of  a  war  a  loss  occurs,  there  may  be  a  recovery 

where  the  notice  and  proofs  of  such  loss  are  given  within  a 
liable  time  after  the  expiration  of  the  war.105 

§  3318.  Before  whom  Verification  shall  be  made. — 
Where  the  policy  simply  provides  that  the  insured  shall  ren- 
der a  statement  of  the  loss  under  oath,  but  does  not  specify  be- 
fore whom  verification  shall  be  made,  an  oath  administered 
by  one  competent  to  administer  oaths,  or  even  by  the  exam- 
iner, will  be  sufficient.108 

§  3319.  Statements  in  Proofs  of  Loss — How  far  Con- 
clusive— Mistakes. — As  a  general  rule  the  statements  made 
iu  the  proofs  of  loss  or  of  death  are  not  conclusive  upon  the 
claimant  where  they  are  made  in  good  faith  and  with  no  at- 
tempt at  fraud,  and  mistakes  therein  may  be  corrected.107  So 
one  may  show  that  the  loss  was  more  than  is  stated  in  the 
proofs,  unless  the  claimant  has  been  guilty  of  fraud,  or  un- 
less the  insurer  has  acted  upon  the  proofs  in  such  a  manner 
that  to  permit  such  further  showing  would  be  inequitable.108 
So  also,  in  the  absence  of  fraud,  an  erroneous  statement  made 
upon  information  and  belief  as  to  the  cause  of  the  fire  may  lie 
corrected,  and    the    assured    may    show    the    true    cause.1 
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,M«  fhnptor  xi.  heroin. 

'«  Cohen  v.  Mutual  T,.  Ins.  Co..  50  N.  Y.  610:  New  York  L.  Ins.  Co. 
v.  Clnpton.  7  Bush  (Ky.),  179;  contra,  Dillard  v.  Manhattan  L.  Ins. 
Co.,  44  Ga.  110. 

w  So  hold  in  Bheonlx  Ins.  Co.  v.  Crenson  (Ky.  Super.  Ct.  1893),  14 
Ky.  L.  Tlop.  r>73. 

American  Ins.  Co.  v.  Day.  30  N.  J.  L.  r.0;  National  T>ife  of  Hart- 
ford v.  Bturtevant,  78  TTnn  (N.  Y.),  r,72:  61  N.  V.  St.  Rep.  20H;  20  X. 
Y.  Snpp.  T.20:  MeMastors  v.  Tnsurnneo  Co.  of  North  America,  55  X. 
Y.  10.?:  Mosley  v.  Vermont  M.  F.  Tns.  Co.,  55  Vt.  142;  Mutual  B.  Ins. 
Co.  v.  Newton,  22  Wall.  (U.  S.i  32. 

»■  Schmidt  v.  Mutual  City  etc.  Tns.  Co..  55  Mich.  432. 

m  White  v.  Royal  Tns.  Co..  20  N.  Y.  Supp.  323;  Linley  v.  Citizens' 
Fire  etc.  Ins.  Co.,  14  W.  Va.  33. 
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Again,  proofs  of  death  stating  suicide  as  the  cause  thereof  are 
admissible,  but  not  conclusive  as  to  the  cause.170  Where  the 
proofs  of  death  contained  the  statement  by  the  coroner's  phy- 
sician that  "the  immediate  cause  of  death"  was  "shock  from 
penetrating  pistol-shot  wound  of  head  (right  temple),  mental 
aberration,  superinduced  by  chronic  headache,"  and  the  state- 
ments by  the  physician  were  based  on  hearsay,  it  was  held  that 
this  was  not  equivalent  to  an  admission  that  deceased  com- 
mitted suicide,  and  that  this  statement  did  not  estop  the  plain- 
tiff, nor  place  the  burden  of  proof  on  her,  to  show  that  suicide 
was  not  the  cause  of  death.171  A  statement  in  proofs  of  loss 
furnished  to  an  insurance  company  tending  to  show  a  breach 
of  warranty  on  the  part  of  the  assured  does  not  conclude  the 
latter  from  showing  that  the  warranty  was  not  in  fact  brok- 
en.172 '  In  a  Massachusetts  case,  however,  where  a  statement 
of  loss  declared,  in  accordance  with  the  provisions  of  the  pol- 
icy, the  manner  in  which  the  building  insured  was  occupied  at 
the  time  of  the  loss,  and  it  appeared  from  such  statement  that 
the  occupation  was  illegal,  and,  therefore,  by  the  terms  of 
the  policy  void,  it  is  held  that  no  action  can  be  maintained 
upon  such  policy.173  In  another  case  in  the  same  state  it  was 
held  that  the  court  could  use  its  discretion  in  permitting  the 
insured  to  rebut  evidence  tending  to  show  that  she  had  in  her 
proofs  of  loss  concealed  the  use  of  her  premises  at  the  time  of 
the  fire.174  Where  a  company  issued  a  policy  to  one  holding 
property  merely  under  a  contract,  the  policy  being  conditioned 

170  Leman  v.  Manhattan  L.  Ins.  Co.,  46  La.  Ann.  1189;  15  S.  Rep. 
388;  23  L.  J.  539;  Rachineyer  v.  Mutual  Res.  Fund  L.  Assn.,  82  Wis. 
255. 

171  Home  B.  Assn.  v.  Sargent,  142  U.  S.  691;  12  Sup.  Ct.  Rep.  332; 
21  Ins.  L.  J.  204. 

m  Parmelee  v.  Hoffman  Fire  Ins.  Co.,  54  N.  Y.  193. 

m  Campbell  v.  Charter  Oak  etc.  Ins.  Co..  10  Allen  (Mass.).  216. 
See,  also,  Irwin  v.  Excelsior  F.  Ins.  Co.,  1  Bosw.  <N.  Y.)  507.  Sub- 
sequent cases  in  New  York  do  not  sustain  such  a  principle.  See 
cases  cited  in  this  section. 

174  Bullman  v.  North  British  etc.  Ins.  Co.,  159  Mass.  118;  34  N.  B. 
Rep.  169;  22  Ins.  L.  J.  668. 
Joyce,  Vol.  IV.— 201 


§  3320  NOTICE    AND    PROOFS    OF    LOSS.  3202 

to  be  void  "if  the  interest  of  the  insured  lie  other  than  uncon- 
ditional and  sole  ownership,"  but  being  issued  upon  no  written 
application  or  representation  as  to  ownership,  it  was  held  that 
the  fact  that  the  insured  made  an  affidavit  to  the  effect  that  he 
was  the  sole  unconditional  owner  would  not  defeat  a  recovery, 
as  the  company  was  not  prejudiced  by  such  statement.175 
And  proofs  of  death  cannot  be  impaired  by  the  fact  that  they 
contain  an  erroneous  statement  as  to  the  name  of  the  person 
entitled  to  recover.170  A  statement  in  the  proofs  required  by 
a  life  or  accident  policy  as  to  the  date  of  the  injury  or  com- 
mencement of  insured's  illness  may  be  shown  to  be  a  mis- 
take.177 So  it  may  be  shown  that  the  accident  occurred  at  a 
date  subsequent  to  that  mentioned  in  the  proofs.178  So  the  in- 
sured may  show  that  a  statement  as  to  other  insurance  made  in 
proofs  of  loss  is  a  mistake,  and  that  the  other  policy  does  not 
in  fact  cover  the  same  property.179  It  is  no  part  of  the  duty 
of  the  assured,  in  case  of  a  loss,  to  notify  the  insurers  of  the 
time  and  nature  of  the  risk,  unless  required  by  the  terms  of 
the  contract,  and  any  misrecital  in  these  respects  contained  in 
a  notice  of  a  loss  may  be  rejected  as  surplusage.180 

§  3320.  Statements  in  Proofs  of  Loss  as  to  Amount 
of  Loss — Mistakes. — As  a  general  rule  in  the  absence  of 
fraud  the  amount  of  the  loss  may  be  shown  to  be  greater  than 
has  boon  stated  in  the  proofs  of  loss,  provided  the  insurer  has 
suffered  no  injury  by  the  undervaluation.181      So  it  is  held 

175  Knop  v.  National  F.  Ins.  Co.,  101  Mich.  171;  59  N.  E.  Rep.  653. 
Bee,  also,  Star  Union  Lumber  Co.  v.  Finney,  35  Neb.  214;  52  N.  W. 
Rep.  1113. 

"•  Bowen  v.  National  L.  Assn.,  G3  Conn.  400;  27  Atl.  Rep.  1059;  23 
Ins.  L.  J.  200. 

1,7  Spencer  v.  CItizons'  M.  L.  Ins.  Co.,  23  N.  Y.  Supp.  175;  52  N.  Y. 
St.  Rep.  4 12;  Tuthill  v.  United  L.  Ins.  Assn.,  66  Hun  (N.  Y.), 
G32;  21  N.  Y.  Supp.  191;  r,a  N.  Y.  St.  Rep.  200. 

"*  American  Ace.  Ins.  Co.  v.  Norment,  91  Tenn.  1;  18  S.  W.  Rep. 
395. 

179  McMaster  v.  Insurnnce  Co.  of  North  America,  55  N.  Y.  222. 

"°  Walker  v.  Metropolitan  Ins.  Co.,  50  Me.  371. 

1,1  Case  v.  Manufacturers'  F.  &  M.  Ins.  Co.,  82  Cal.  203;  .Ftna  Ins. 
Co.  v.  Stevens,  48  ill.  31;  Stone  v.  Hawkeye  Ins.  Co..  68  Iowa,  737; 
Towue  v.  Springfield  F.  &  M.  Ins.  Co.,  4  Mass.  (L.  ed.)  870;  5  N.  Eng. 
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that  if  a  pawnbroker,  by  including  in  his  statement  of  loss 
goods  in  pawn  for  which  he  might  well  think  he  was  covered, 
exaggerates  its  amount,  he  will  not  forfeit  all  claim  under  a 
policy  which  inflicts  such  penalty  on  one  who  by  false  swear- 
ing fraudulently  overrates  his  loss.182  But  it  is  held  that  ex- 
aggerating the  value  of  the  insured  property  in  the  affidavit 
of  loss,  although  done  not  to  gain  the  excess,  but  only  to  in- 
duce the  company  to  make  a  speedy  settlement  and  to  accord 
a  sufficient  sum  to  cover  the  true  value,  is  a  fraud  within  a 
provision  in  the  policy  that  all  fraud  or  attempt  at  fraud  on  the 
part  of  the  insured  shall  cause  a  forfeiture.183  If  the  insured, 
with  an  intent  to  defraud,  estimates  his  loss  as  greater  than  it 
actually  is,  he  will  forfeit  his  rights  under  the  policy.184 
Though  in  a  case  in  Alabama  it  was  held  that,  in  the  absence 
of  any  provision  in  the  policy  forfeiting  all  rights  in  such  a 
case,  the  insured's  right  to  recover  would  not  be  affected.185 

§  3321.  Notice  and  Proof  may  be  Condition  Prece- 
dent to  Garnishment. — Under  a  provision  in  the  policy  that 
no  action  will  lie  against  the  company  until  notice  and  proof 
of  loss  has  been  duly  made,  the  insurer  cannot  be  held  liable 
in  a  trustee  process  begun  after  loss  and  prior  to  the  furnish- 
ing of  the  notice  and  proofs.186  In  Texas,  however,  it  is  held 
that  though  no  suit  may  be  brought  until  notice  and  proofs 
have  been  furnished,  yet  the  company  may  be  charged  by  a 
trustee  process.187     In  Maine,  under  the  statute  of  that  state, 

Rep.  484;  Sibley  v.  Prescott  Ins.  Co.,  57  Mich.  14;  May  bar  v.  Hart- 
ford F.  Ins.  Co.,  24  Hun  (N.  Y.),  58;  American  Ins.  Co.  v.  Griswold, 
14  Wend.  (N.  Y.)  399;  Hoffman  v.  JEtna  Ins.  Co.,  1  Rob.  (N.  Y.)  405; 
19  Abb.  Pr.  325;  Boyd  v.  Royal  Ins.  Co.,  Ill  N.  C.  372;  Lebanon  Mut 
Ins.  Co.  v.  Keffler,  106  Pa.  St.  28. 

M  Raffel  v.  Nashville  Ins.  Co.,  7  La.  Ann.  244. 

1M  Sleeper  v.  New  Hampshire  Fire  Ins.  Co.,  56  N.  H.  401. 

181  Huehburger  v.  Home  F.  Ins.  Co.,  5  Biss.  (C.  C.)  106. 

185  Phoenix  Ins.  Co.  v.  Moog,  78  Ala.  284. 

189  Smith  v.  Haverhill  etc.  Ins.  Co.,  1  Allen  (Mass.),  297;  Eastern 
R.  R.  Co.  v.  Relief  etc.  Ins.  Co..  98  Mass.  420;  Washington  Ins.  Co.  v. 
Herkenrath,  3  Rob.  (N.  Y.)  325. 

w  Phoenix  Ins.  Co.  v.  Wilkins,  70  Tex.  12. 
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the  company  cannot  be  so  charged  until  the  provision  above 
mentioned  has  been  complied  with.188 

§  3322.  Magistrate's  Certificate  —  Construction  of 
this  Provision  Generally. — Where  a  policy  of  insurance 
provides  that  a  loss  shall  not  be  payable  until  the  assured  pro- 
duces the  certificate  of  a  magistrate  to  certain  required  facts, 
the  production  of  such  certificate,  unless  the  company  have 
themselves  prevented  the  obtaining  it  or  waived  its  want,  is  a 
condition  precedent  to  the  right  to  sue.189  It  has  been  held  in 
Wisconsin  that  where  a  policy  requires  a  "magistrate's"  cer- 
tificate, the  certificate  of  a  notary  public  will  not  be  a  compli- 
ance with  the  provision,  as  a  notary  public  is  not  a  magis- 
trate.190 

§  3:523.   Magistrate's  Certificate  "if  Required."— Where 

the  policy  provides  that  in  case  of  loss  the  insured  shall  fur- 
nish a  certificate  by  the  nearest  magistrate  or  notary,  "if  re- 
quired," the  certificate  is  not  necessarily  a  part  of  the  proofs, 
and  need  not  be  furnished  unless  called  for.191  If  the  policy 
contains  such  a  provision,  and  the  insurer  upon  receipt  of 
proofs  of  loss  without  the  certificate  returns  it  to  the  insured, 
stating  that  the  proofs  are  not  sufficient,  in  that  they  do  not 
contain  the  magistrate's  certificate,  this  is  held  to  be  a  sufficient 
requirement  of  the  certificate  within  the  terms  of  the  policy.1''2 

,M  Nickerson  v.  Nlckerson,  12  Atl.  Rep.  880;  N.  Eng.  Rep.  798. 

™  Johnson  v.  Fhcenix  Ins.  Co.,  112  Mass.  49;  17  Am.  Dec.  65.  See, 
also,  iEtna  Ins.  Co.  v.  People's  Bank  of  Greenville,  62  Fed.  Rep.  222; 
Byrne  v.  Rising  Run  Ins.  Co.,  20  Ind.  103;  Cornell  v.  Hope  Ins.  Co.. 
15  Mart.  (La.)  223;  Leadbetter  v.  Mtaa  Ins.  Co..  13  Me.  265;  29  Am. 
Dee.  505;  Phcenix  Ins.  Co.  v.  Taylor,  5  Minn.  492;  Noonan  v.  Hart- 
Cord  V.  Ins.  Co..  L'l  Mo.  21;  McMaster  v.  Westchester  Co.  Ins.  Co., 
25  Wend.  (N.  Y.)  379;  Kelly  v.  Sun  F.  Ins.  Co.,  141  Pa.  St.  10;  21 
Atl.  Rep.  447;  Columbian  Ins.  Co.  v.  Tamence,  10  Pet.  (U.  S.)  507, 
and  cases  cited  in  following  sections. 

180  Cayon  v.  Dwelling  House  Ins.  Co.,  68  Wis.  510;  32  N.  W.  Rep. 

540. 

»«  Jones  v.  Howard  Ins.  Co..  117  N.  Y.  103;  26  N.  T.  St.  Rep.  844; 
Michaelly  v.  Phoenix  Ins.  Co..  137  N.  Y.  387;  Moyer  v.  Sun  F.  Office  of 
London  (Pa.  1896),  85  Atl.  Rep.  221. 

1 ;  .Etna  ins.  Co.  v.  People's  Bank  of  Greenville,  62  Fed.  Rep.  222; 
Williams  Ins.  Co.  v.  Queen  Ins.  Co.,  39  Fed.  Rep.  167. 
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§   3324.      "Nearest"  Magistrate  or  Notary — Uenerally. 

In  a  ease  which  arose  in  Maine  the  policy  required  the  certi- 
ficate of  the  "nearest"  magistrate,  and  it  was  held  that  this 
requirement  was  in  conflict  with  the  statute,103  which  simply 
required  the  certificate  of  a  magistrate,  and  consequently  the 
certificate  of  any  magistrate  was  sufficient,  whether  the  near- 
est or  not.194  An  averment  in  an  action  on  an  insurance  pol- 
icy that  the  notary  whose  certificate  formed  part  of  prelimin- 
ary proof  of  loss  was  the  nearest  notary  to  the  place  of  fire  is 
unnecessary  where  the  certificate  was  received  by  the  company 
without  objection.195  Where  in  a  suit  on  a  policy  it  was  set 
up  as  a  badge  of  fraud  that  the  certificate  of  loss  was  not  by 
the  nearest  magistrate,  a  certificate  made  and  furnished  by  the 
nearest  magistrate  that  he  believed  it  bona  fide  a  total  loss  of 
a  good  stock  of  goods,  but  had  not  had  time  to  examine  as  to 
the  exact  amount  of  the  loss,  was  held  admissible,  though  not 
complying  with  the  policy.196 

§  3325.  Magistrate  or  Notary  "Nearest  to  the  Fire" 
—"Most  Contiguous"  to  the  Fire— Rule. — Most  policies  of 
fire  insurance  require  the  insured  to  procure  the  certificate  of 
the  magistrate  or  notary  "nearest  to  the  fire,"  or  "most  conti- 
guous" to  the  fire.  Many  of  the  decisions  seem  to  hold  that 
there  must  be  a  strict  compliance  with  this  provision,  and  that 
nothing  will  excuse  such  compliance  except  a  waiver  by  the 
company.197  So  in  a  Pennsylvania  case198  the  court  over- 
ruled its  prior  decisions,199  and  held  that  the  parties  might 
contract  that  the  insured  should  furnish  the  certificate  of  the 
nearest  magistrate  or  notary,  and  that  by  an  unbroken  line  of 
decisions  such  a  certificate  must  be  furnished  where  such  a 

198  Me.  Pub.  Laws,  1861,  c.  34,  sec.  5. 

194  Bailey  v.  Hope  Ins.  Co.,  56  Me.  474. 

185  Herron  v.  Peoria  M.  Ins.  Co.,  28  111.  235;  81  Am.  Dec.  272. 

v*  Petersburg  Sav.  &  Ins.  Co.  v.  Manhattan  F.  Ins.  Co.,  66  Ga.  466. 

197  Protection  Ins.  Co.  v.  Pherson.  5  Ind.  417;  Leadbetter  v.  .Etna 
Ins.  Co..  13  Me.  265;  Noonan  v.  Hartford  F.  Ins.  Co.,  21  Mo.  81;  Gilli- 
gan  v.  Commercial  F.  Ins.  Co.,  20  Hun  (N.  Y.),  93. 

ids  Kelly  v.  Sun  F.  Ins.  Co.,  141  Pa.  St.  10. 

190  Insurance  Co.  v.  Block,  100  Pa.  St.  535:  Davis  Shoe  Co.  v.  Kit- 
taning  Ins.  Co.,  138  Pa.  St.  73;  20  Atl.  Bep.  S30. 
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stipulation  was  in  the  contract.  And  where  the  office  of  the 
aotaiy  who  gave  the  certificate  was  twenty-five  rods  distant 
from  the  lire,  while  the  offices  of  other  notaries  were  only  a 
few  rods  nearer,  it  was  beld  that  there  was  not  a  compliance 
villi  the  condition.-00  The  courts,  however,  have  in  several 
-  held  that,  even  though  the  magistrate  or  notary  who  is 
act  nearest  to  the  place  of  the  fire  refuses  the  certificate 
3s  iry,  this  will  be  no  excuse  for  noncompliance  by  the  in. 
.  tired,  and  the  certificate  of  the  next  nearest  notary  or  magis- 
trate is  not  a  compliance  with  the  provision.  The  certificate 
must  he  that  of  the  "nearest."  201  There  is,  however,  aclass 
of  cases  which  hold  that  a  provision  in  a  policy  requiring  the 
certificate  accompanying  the  proofs  of  loss  to  be  given  by  the 
Dearest  magistrate  should  be  given  a  reasonable,  rather  than 
a  literal,  construction,  and  that  nice  distinctions  as  to  distance 
should  not  be  indulged  in.202  Thus,  where  there  are  several 
officials  in  the  immediate  neighborhood,  the  insured  may  pro- 
cure the  certificate  of  any  one  of  them,  and  a  difference  of  a 
few  yards  more  or  less  will  not  be  regarded  as  a  matter  of 
importance.203  In  Tennessee  it  has  been  held  that  the  pro- 
vision requiring  a  certificate  from  the  nearest  magistrate  is 
not  a  condition  precedent,  but  is  merely  directory.204     From 

"•  Gllllgan  v.  Commercial  F.  Ins.  Co.,  20  Hnn  (N.  Y.),  93.  In  this 
case  it  did  not  appear  that  there  was  anything  to  prevent  the  In- 
Bured  from  securing  the  certificate  of  the  nearest  notary. 

=oi  protection  Ins.  Co.  v.  Pherson,  5  Ind.  417:  Fdcrerly  v.  Farmers' 
Ins.  Co..  48  Iowa.  644;  Leadbetter  v.  iEtna  Ins.  Co.,  13  Me.  2G5;  John- 
Bon  v.  rhomix  Ins.  Co.,  112  Mass.  49;  -Etna  Ins.  Co.  v.  Tyler.  16 
Wend.  (N.  Y.)  386;  Ronlnage  v.  Mechanics'  Ins.  Co.;  1  Green  (N.  Y.), 
110;  Routledge  v.  Buvrell,  1  H.  Black.  254;  Moody  v.  ;Etna  Ins.  Co., 
2  Thomson  (N.  Sc.),  173;  Morseley  v.  Wood,  6  Term  Rep.  710. 

«"  Williams  v.  Niagara  F.  Ins.  Co.,  50  Iowa,  561.  See,  also.  Dan- 
iels v.  Equitable  P.  Ins.  Co.,  50  Conn.  551;  Peoria  Ins.  Co.  v.  White- 
hall  25  111.  466;  American  Cent.  Ins.  Co.  v.  Rothehlld,  82  111.  1(16; 
Agriculture  Ins.  Co.  v.  Beimleer,  70  Md.  440;  17  Atl.  Rep.  380;  Tur- 
ley  v.  Insurance  Co.,  25  Wend.  (N.  Y.)  375;  Paltlovltch  v.  Phoenix 
Ins.  Co.,  68  Hun  (N.  Y.),  304;  23  N.  Y.  Supp.  38;  German  American 
[n8i  Co.  v.  Ethelton,  41  N.  W.  Rep.  406. 

*»  American  Cent.  Ins.  Co.  v.  Rothehlld,  82  111.  166. 

*»  astna  Ins.  Co.  v.  Mlera.  5  Sneed  (Tenn.1,  139.  In  this  case  there 
were  two  magistrates  who  were  nearer  than  the  one  who  furnished 
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an  examination  of  the  cases  upon  this  subject,  it  will  be  seen 
that  the  majority  of  them  support  the  rule  that  if  the  policy 
requires  the  certificate  of  the  nearest  notary  or  magistrate,  there 
must  be  a  strict  compliance  with  this  provision.  The  ground 
of  these  decisions  is  that  the  insurer  has  the  right  to  specify  in 
the  policy  what  proof  he  desires  in  case  of  loss,  and  to  make  a 
compliance  with  such  provision  a  prerequisite  to  an  action  upon 
the  policy.  The  assurer  makes  a  condition  that  the  certificate 
must  be  that  of  the  "nearest"  notary  or  magistrate,  not 
that  the  assured  shall  use  his  best  efforts  to  obtain  such  a  cer- 
tificate, but  that  he  shall  in  fact  procure  it  If  the  assured  ac- 
cepts the  policy  with  this  condition  inserted,  he  assents  thereto, 
and,  having  so  done,  the  same  rule  controls  as  in  case  of  a  per- 
son who  contracts  to  procure  the  acts  of  a  stranger.  Having 
so  contracted  it  is  no  excuse  for  failure  upon  his  part  that  the 
stranger  refuses,  provided  there  has  been  no  interference  on 
the  part  of  the  other  contracting  party  in  procuring  the  refusal 
"We  think  the  rule  to  be  deduced  from  the  cases  is  this:  There 
must  be  a  strict  compliance  with  this  provision,  and  nothing 
will  excuse  a  failure  to  comply  therewith,  except  a  waiver  by 
the  company  or  the  procurement  by  it  of  a  refusal  by  the 
nearest  magistrate  to  give  the  certificate,  or  some  disqualifica- 
tion on  the  part  of  the  magistrate;  this  rule,  however,  being 
subject  to  the  exception  that  the  courts  will  not  seek  to  enforce 
an  absolutely  literal  compliance  in  all  cases  since  they  will 
not  undertake  to  measure  distance  to  a  nicety  in  order  to  de- 
termine who  may,  in  fact,  be  the  nearest  magistrate,  where 
several  are  in  close  proximity  to  the  scene  of  the  fire,  the 
maxim,  De  minimis  non  curat  lex  205  being  applicable  in  these 
cases.  There  are  decisions  in  which  the  application  of  this 
rule  would  undoubtedly  be  a  hardship  upon  the  insured.20*5 

the  certificate,  and  it  was  held  that  where  the  two  were  creditors 
of  the  insured,  the  one  who  furnished  the  certificate  was  the  proper 
one  to  make  it. 

105  Cro.  Eliz.  353;  Legal  Maxims,  7th  ed..  142. 

ice  The  Civil  code  0f  California  (Deering's  Annot.  Civ.  Code  CaL, 
sec.  2G37),  in  view  of  this  fact,  provides  that  if  the  nearest  magis- 
trate or  other   officer  whose  certificate  is  required   refuse   to   fur- 
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In  ascertaining  who  is  the  nearest  magistrate,  the  offices  of  the 
magistrate  and  not  their  residences  are  to  be  considered.207 
And  if  the  policy  requires  the  certificate  of  the  "nearest  magis- 
trate or  notary,"  it  must  be  the  nearest  one  of  the  two  cla 
designated.     The  certificate  of  the  nearest  magistrate  will  not 
be  sufficient  if  there  is  a  notary  nearer,  and  vice  versa.     "It 
would  be  a  strange  construction  to  hold  that  where  three  class- 
es of  officers  are  named,  as  is  now  frequently  the  case,  the  in- 
I  has  the  privilege  of  selecting  the  nearest  member  of  one 
of  these  classes,  although  qualified  members  of  all  of  the  other 
aes  are  nearer  to  the  place  of  fire."208     In  a  few  of  the 
itutes  have  been  enacted  which  forbid  the  insertion  in 
the  policy  of  a  provision  requiring  the  certificate  of  the  near- 
est magistrate,  official,  or  other  person.209 

§   3326.      Certificate    of    Magistrate    "not     Concerned 

in  the  Loss." — The  policy  generally  provides  that  the  cer- 
tificate  shall  be  by  a  magistrate  "not  interested  in  the  loss." 
A  magistrate  who  is  not  insured,  and  whose  house  has  been 
destroyed  by  fire  communicated  from  the  insurer's  home,  and 
before  whom  a  complaint  had  been  entered  charging  the  in- 
sured with  starting  the  fire,  is  not  a  magistrate  "not  interested 
in  the  loss."  210  So  where  the  certificate  of  a  magistrate  "not 
concerned  in  the  loss  as  creditor"  was  required,  it  was  held  to 
mean  a  magistrate  not  so  concerned  by  reason  of  having  an  in- 
terest in  the  property  insured,  or  in  the  policy  as  security  for 
an  obligation  to  himself,  and  not  to  disqualify  a  magistrate 
from  acting  who  was  a  general  creditor  of  the  assured.211     In 

nish  it  it  will  bo  sufficient  for  the  insured  to  show  that  the  refusal 
was  not  induced  by  any  just  ground  for  disbelief  in  the  facts  neces- 
sary to  be  stated  tn  the  certificate. 

*"  Turley  v.  North  American  ins.  Co..  25  Wend.  (N.  Y.)  374. 

*»  Williams  v.  Queen  Ins.  Co.,  39  Fed.  Rep.  167. 

"•  Conn.  Gen.  Stats.,  see.  2839;  2  Indiana  Rev.  Stats..  1888,  sec. 
S770;  Maine  Rev.  Stats.  1883,  sec.  21,  p.  440;  Vermont  Rev.  Stats., 
3626. 

310  Wright  v.  Hartford  F.  Ins.  Co..  36  Wis.  522.  See.  also,  Ganong 
v.  .T.Mia   Ins.  Co.,  8  Allen  (N.  B.),  35. 

111  Dolliver  v.  St.  Joseph  Fire  etc.  Ins.  Co.,  131  Mass.  39. 
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Connecticut  it  is  decided  that  a  condition  that  loss  shall  be 
proved  by  a  certificate  of  a  disinterested  magistrate  does  not 
necessitate  an  allegation  that  the  magistrate  in  question  was 
not  disqualified.212  But  it  is  also  held  that  the  declaration 
should  state  the  kind  of  officer  executing  the  certificate,  in 
order  that  the  court  might  determine  whether  there  had  been 
a  compliance  with  the  provision.213  A  statement  by  the  magis- 
trate in  his  certificate  that  he  is  not  interested  in  the  loss  is 
prima  facie  evidence  of  such  fact.214  A  notary  who  has 
married  the  first  cousin  of  the  insured  is  "related  to"  him  with 
in  the  meaning  of  the  policy,  so  as  to  be  disqualified  to  give  a 
certificate  to  accompany  the  proofs  of  loss.215 

§  3327.  Sufficiency  of  Magistrate's  Certificate.— A  cer- 
tificate stating  that  the  magistrate  is  "acquainted"  with  th 
assured  and  residing  within  two  miles  of  him  is  held  sufficient 
to  comply  with  a  requirement  in  the  policy  that  the  magistrate 
shall  state  that  he  is  "acquainted  with  the  character  and  cir- 
cumstances" of  the  assured.216  So  a  provision  in  the  policy 
that  the  magistrate  should  certify  that  the  loss  was  sworn  to 
before  him,  and  that  he  believes  it  to  be  true,  is  sufficiently 
complied  with  by  his  certificate  stating  that  it  was  sworn  to 
before  him,  and  that  he  believed  that  the  insured  had  in  fact 
sustained  loss  by  misfortune,  and  without  fraud  or  evil  prac- 
tice on  his  part,  to  the  amount  stated  in  the  affidavit.217  And 
where  the  policy  required  the  insured  "to  produce  the  certifi- 
cate under  seal  of  the  magistrate  or  notary  public  living  near- 
est to  the  place  of  fire"  as  to  the  amount  of  loss,  etc.,  it  was  held 
to  be  sufficiently  complied  with  where  the  certificate  of  the 
nearest  magistrate  stated  some  of  the  facts  required,  but  de- 
claring that  the  affiant  was  not  competent  to  state  others,  as 

212  Lounsbury  v.  Protection  Ins.  Co..  8  Conn.  459;  21  Am.  Dec.  G86. 
218  Simmons  v.  Insurance  Co..  8  TV.  Va,  474. 
214  Cornell  v.  Le  Roy.  9  Wend.  (N.  Y.)  163. 
2,5  People's  Bank  v.  JEtna  Ins.  Co..  74  Fed.  Rep.  507. 
2,8  JEtna  Ins.  Co.  v.  Tyler.  16  Wend.  (N.  T.)  385. 
217  Lockwood  v.  Middlesex  Mut.  Assur.  Co.,  47  Conn.  553;  iEtaa 
Ins.  Co.  v.  Tyler,  16  Wend.  (X.  Y.)  3S5. 


§§  3328,3329       notice  ami  proofs  of  loss.  3210 

he  was  not  sufficiently  acquainted  with  the  property,  and  a 
certificate  of  the  next  nearest  magistrate  stated  the.  other  facts 
required.218  An  omission  in  the  certificate  to  state  the  amount 
of  the  loss,  when  required  by  the  terms  of  the  policy,  will  ren- 
der the  certificate  defective,-10  as  will  also  an  omission  on  the 
part  of  the  magistrate  to  affix  his  seal.220  The  statement  in 
the  certificate  to  the  effect  that  the  magistrate  is  satisfied  that 
the  assured  has  "sustained  damage  or  loss  by  said  fire  to  the 
amount  of  the  buildings"  mentioned  in  the  assured's  affida- 
vit of  loss  is  sufficient  to  fulfill  the  requirement  that  the  amount 
of  the  loss  shall  be  stated.221 

§  3328.  Effect  of  Statements  in  Certificate  of  Magis- 
trate or  Notary- — The  insured  is  not  conclusively  bound  by  the 
statements  made  in  the  certificate  of  a  magistrate  or  notary, 
since  such  certificate  is  procured  merely  to  satisfy  a  condition 
inserted  in  the  policy  by  the  insurer.  Thus,  where  the  insured 
stated  her  loss  to  be  three  thousand  eight  hundred  and  eighty- 
six  dollars  and  ninety-five  cents,  and  the  notary  in  his  certifi- 
cate stated  it  to  be  one  thousand  dollars,  it  was  held  that  the 
insured  was  not  bound  by  the  notary's  certificate.222 

§  3329.     Statements  by  Physician  as  Part  of  Proofs 

of  Death.— Where  a  life  policy  requires  the  sworn  certifi- 
icate  of  the  attending  physician,  the  insurer  cannot  require  a 
certificate  from  a  physician  who  has  not  attended  the  insured 
for  a  long  period  of  time  prior  to  the  death.223  So  proofs  are 
not  defective  because  they  do  not  contain  the  certificate  of  a 
nonpracticing  physician,  attending  as  a  friend  of  the  family 
until  the  arrival  of  the  regular  family  physician,  the   first  at- 

'"  Agricultural  Ins.  Co.  v.  Bemiller,  70  Md.  400;  17  Atl.  Bep.  380. 

«•  Scott  v.  Phoenix  Ins.  Co.,  1  Stu.  3r,4;  Lonsel  v.  Mutual  Ins.  Co., 
17  U.  C.  Q.  B.  524. 

«•  Mann  v.  Western  Ins.  Co..  10  TT.  C.  Q.  B.  100. 

»»  ffltna  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  T.)  385;  30  Am.  Por.  00. 

»  Birmington  F.  Ins.  Co.  v.  Puller,  120  111.  320;  18  N.  E.  Bop.  804. 

«  Flyn  v.  Massachusetts  Ben.  Assn.,  152  Mass.  288;  25  N,  E.  Bep. 
710. 
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tendant  being  held  in  no  sense  the  attending  physician.224 
The  insured  is  not  estopped  by  the  physician's  certificate,  which 
forms  a  part  of  the  proof  of  loss,  but  may  in  an  action  upon 
the  policy  prove  his  protest  to  the  same.225  Under  the  Indi- 
ana statute  it  is  held  that  any  statement  made  by  the  attending 
physician  in  his  certificate  concerning  previous  ailments  of  the 
insured  are  privileged  communications,  and  will  not  be  admit- 
ted in  evidence  to  contradict  certain  answers  made  by  the  in- 
sured in  his  application.226  If  the  physician's  certificate  of 
the  cause  of  death  is  put  in  evidence  by  the  plaintiff  in  an  ac- 
tion upon  a  policy,  the  certificate  operates  as  an  admission  of 
the  cause  of  the  death,  but  does  not  bind  the  plaintiff  as  to 
any  of  the  other  facts  recited  therein.227  "Where  the  policy 
requires  notice  and  proof  of  death,  but  contains  no  provision 
therein  as  to  the  procuring  of  the  physician's  certificate  as  a 
part  thereof,  it  is  unnecessary  to  procure  such  certificate.  It 
is  not  necessary  to  state  the  circumstances  and  cause  of  death 
when  not  required  under  the  terms  of  the  policy,  and  the 
claimant  is  not  bound  by  any  facts  stated  in  such  notice  and 
proofs  of  death.228  In  case  the  physician  unjustly  refuses  to 
furnish  any  certificate  as  to  the  cause  of  death,  the  claimant 
will  be  excused  from  a  compliance  with  the  provision  requiring 
such  certificate.229 

§  3330.  Submission  of  Insured  to  an  "Examination 
under  Oath." — A  provision  that  the  insured  shall,  if  required 
submit  to  an  examination  under  oath,  and  in  case  he  refuses 

»4  Gibson  v.  Arn  M.  L.  Ins.  Co.,  37  N.  Y.  580. 

m  Boland  v.  Industrial  Ben.  Assn.,  74  Hun  (N.  Y.),  385;  26  N.  Y. 
Supp.  433;  56  N.  Y.  St.  Rep.  382;  Spitz  v.  Mutual  L.  Ins.  Assn.,  54 
N.  Y.  St.  Rep.  818;  25  N.  Y.  Supp.  469. 

226  Drue'r  v.  Continental  L.  Ins.  Co.,  24  Fed.  Rep.  670. 

227  Redmond  v.  Industrial  B.  Assn.,  78  Hun  (N.  Y.),  104;  60  N.  Y. 
St.  Rep.  531 ;  28  N.  Y.  Supp.  1075. 

223  Doy  v.  Mutual  B.  L.  Ins.  Co.,  1  MacAr.  (D.  C.)  598.  See,  also, 
Coun.  M.  L.  Ins.  Co.  v.  Siegel,  9  Bush  (Ky.),  450;  Taylor  v.  .Etna  Ins. 
Co.,  13  Gray  (Mass.),  434. 

229  Clemans  v.  Supreme  Assembly  of  R.  S.  of  G.  T.,  131  N.  Y.  485; 
43  N.  Y.  St.  Rep.  571 ;  30  N.  E.  Rep.  490. 
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to  answer  the  questions  or  to  sign  the  examination  such  re- 
fusal .-hall  cause  a  forfeiture,  is  a  valid  one,230  but  the  insurer 
is  limited  in  the  examination  to  asking  such  questions  as  per- 
tain only  to  the  loss.-31  The  object  of  the  provision  is  to  en- 
able the  insurers  in  certain  cases,  where  they  have  reason  to 
<  cl  fraud,  to  determine  by  an  examination  of  the  insured 
if  there  is  any  ground  for  such  a  suspicion  and  an  examination 
u  made  except  in  such  cases.  If  the  policy  provides 
for  "an  examination  or  examinations  under  oath,"  the  insur- 
ers  have  no  right  to  insist  upon  a  private  examination  of  the 
insured,  and  a  refusal  by  the  latter  to  submit  to  such  examina- 
tion will  not  forfeit  any  of  his  rights  under  the  policy.  The 
insurer,  by  insisting  upon  a  private  examination,  is  endeavor- 
ing to  enforce  a  condition  which  the  contract  of  the  parties 
does  not  contain,  or,  in  other  words,  to  add  an  additional  stipu- 
lation. The  insured  is,  in  such  cases,  entitled  to  have  his  at- 
torney present  at  the  examination.232  So  in  a  Michigan  case233 
it  is  held  that  a  stipulation  by  the  insurer  that  the  insured 
should,  if  required  by  the  company,  submit  to  a  private  exam- 
ination was  contrary  to  public  policy,  and  that  evidence  would 
not  be  received  of  a  notice  by  the  company  that  it  desired  an 
examination.  The  insurer  cannot  make  unreasonable  require- 
ments of  the  insured  in  connection  with  the  place  of  examina- 
tion, and  then  claim  a  forfeiture  if  he  does  not  comply.  Thus, 
the  insured  cannot  be  required  to  leave  the  state  where  he  re- 
sides  and  where  the  loss  occurred,  and  go  into  another  state 
for  the  purpose  "f  enabling  the  company  to  make  the  examina- 
tion under  oath  in  such  foreign  state.234  If  the  insured,  un- 
der a  condition  of  the  policy  requiring  him  to  "submit  to  an 
examination  by  the  agent  or  attorney  of  the  company  and  an- 
swer all  questions  relating  to  the  loss,"  is  subjected  to  one  ex- 
amination and  that  is  concluded,  the  insurer  cannot  by  giving 

«•  Cross  v.  St.  rani  otr.  Tns.  Co.,  22  Fed.  Rep.  74. 
"'  TltUS  v.  (Urn's  Falls  Ins.  Co.,  81   N.  Y.  410. 

—  Amork-an  Out.  Tns.  Co.  v.  Rimpson.  43  m    App.  98:  Thomas  v. 
Burlington   Tns.  Co.,  47  Mo.  App.  169. 
*°  McGraw  v.  Germania  F.  Ins.  Co.,  54  Mich.  1-tn. 
04  American  Cent.  Ins.  Co.  v.  Simpson,  43  I1L  App.  98. 
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another  notice  require  him  to  submit  to  a  second  examina- 
tion.235 The  refusal  of  the  assured  to  submit  to  an  examina- 
tion on  oath,  or  to  answer,  on  such  examination,  material  ques- 
tions respecting  the  loss,  as  required  by  provisions  of  the  pol- 
icy, does  not  work  a  forfeiture  of  all  claim  under  the  policy, 
but  only  suspends  payment  thereon  until  this  is  done.236  But 
where  a  party  became  a  member  of  a  mutual  insurance  com- 
pany by  taking  out  a  policy,  it  was  held,  that  he  thereby  as- 
sented to,  and  became  bound  by,  the  by-laws  then  in  force, 
and  one  of  these  requiring  that  a  particular  account,  on  oath, 
of  the  circumstances  of  a  loss  should  be  given  forthwith  to  tho 
company,  it  was  held  that  no  action  could  be  sustained  for 
such  loss,  without  furnishing  such  account  within  a  reasonable 
time,  although  this  provision  was  not  embodied  in  the  pol- 
icy.237 Statements  made  by  the  insured  during  his  examina- 
tion under  oath  may,  in  some  cases,  be  corrected  at  the  trial; 
as  where  the  insured  stated  that  the  property  had  been  sold 
before  the  loss.238  In  those  cases  where  the  insurer  elects  to 
make  an  examination  the  demand  must  be  within  a  reasonable 
time.239 

§  3331.  Copies  of  Bills,  Invoices,  etc. — Books  of  Ac- 
count.— Where  a  fire  insurance  upon  a  stock  of  goods  con- 
tains a  clause  providing  that  the  assured  shall,  if  required,  pro- 
duce, as  part  of  his  proofs  of  loss,  certified  copies  of  all  bills 
and  invoices,  a  failure  to  comply  with  the  condition  will  de- 
feat a  recovery  upon  the  policy,  in  the  absence  of  proof  of 
waiver,  or  of  inability,  without  fault  of  the  insured,  fully  to 
perform.  Such  a  clause  does  not  exact  simply  copies,  but 
requires,  at  least,  of  the  insured,  upon  the  demand  of  the  in- 
surer, duplicates  of  the  invoices  of  purchases,  certified  by  the 
vendors.240     The  policy  in  many  cases  stipulates  that  the  in- 

«>  Moore  v.  Protection  Ins.  Co..  29  Me.  97:  48  Am.  Dec.  514. 
**  Wilde  v.  Germania  Ins.  Co.,  1  Dill  (C.  C.)  441. 
*T  Wooffln  v.  Ashville  etc.  Ins.  Co..  6  Jones  (N.  C),  558. 
,ts  Germania  Ins.  Co.  v.  Cnrran.  8  Kan.  9.     See,  also,  Commercial 
Ins.  Co.,  v.  Huokbersrer,  52  111.  464. 
*•»  Aurora  F.  Ins.  Co.  v.  Johnson.  4fi  In<1.  315. 
**•  O'Brien  v.  Commercial  Fire  Ins.  Co.,  C3  N.  Y.  108. 
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Bured  shall,  if  required,  produce  the  "invoices  and  books  of 
account."  Such  a  provision  must,  of  course,  be  complied  with 
if  within  the  power  of  the  insured  to  do  so,  unless  it  has  been 
waiwd.  Therefore,  a  refusal  by  the  insured  without  just 
cause  to  furnish  them  will  prevent  a  recovery  upon  the  pol- 
icy.241 However,  a  request  to  produce  books  and  vouchers, 
the  request  being  made  simply  for  the  purpose  of  annoyance, 
is  not  reasonable.  Where  such  a  fact  appears  it  is  held  that  a 
refusal  by  the  insured  to  comply  with  the  request  will  not  de- 
feat a  recovery.242  "Where  the  policy  provides  that  the  in- 
sured shall  furnish  a  particular  account  of  loss,  "verified  by 
the  affidavit  of  the  insured  and  by  his  account-books  and  other 
proper  vouchers,"  and  the  insured  rendered  a  general  state- 
ment of  loss  by  affidavit,  and  delivered  a  book  containing 
statements  as  to  goods  sold,  composed  partly  from  bills  and 
invoices  and  partly  from  memory,  but  not  verified  by  the 
books  of  account  or  other  vouchers  as  required,  and  which  he 
had,  it  was  held  that  there  was  not  a  compliance  with  the  con- 
dition.243 

§   3332.      Where  Books  of  Account,  Invoices,  etc.,  are 

Lost.  —Though  the  policy  may  require  that  the  insured  shall 
produce  the  books  of  account,  bills,  invoices,  etc,  or  dupli- 
cates of  the  same,  yet  circumstances  may  be  such  that  the  in- 
sured is  unable  to  produce  either  the  originals  or  duplicates. 
Therefore,  he  is  excused  from  a  strict  compliance  with  this 
provision  where  it  is  impossible  for  him  to  comply  therewith, 
since  the  law  will  not  require  a  person  to  do  that  which  is  im- 
possible.244 Thus,  in  a  case  where  a  policy  of  insurance 
against  fire  required  that,  in  the  case  of  loss,  the  assured  should 

»■  .Tube  v.  Brooly  F.  Ins.  Co.,  28  Barb.  (N.  Y.)  412;  Cinquellars  v. 
Equitable  Ins.  Co.,  15  U.  C.  Q.  B.  143,  246. 

ta  Cameron  v.  Times  etc.  F.  Co.,  7  U.  C.  C.  P.  34. 

,tt  Craves  v.  Niagara  Dlst.  Mut.  Ins.  Co.,  25  U.  C.  Q.  B.  127. 

**  People's  F.  Ins.  Co.  v.  Fulver,  127  111.  246;  Eggleston  v.  Coun- 
cil Bluffs  Ins.  Co.,  65  Iowa,  305;  Miller  v.  Hartford  Ins.  Co.,  70  Iowa, 
704;  Mechanics'  F.  Ins.  Co.  v.  Nichols,  16  N.  J.  L.  (1  Har.)  410;  Bum- 
stead  v.  Dividend  M.  Ins.  Co.,  2  Kern.  (N.  Y.)  81. 
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deliver  to  the  company  "as  particular  an  account  of  the  loss  or 
damage,  etc.,  as  the  nature  of  the  case  will  admit  of,  and  make 
proof  thereof  by  their  oath,  and  by  their  books  of  account  and 
other  vouchers,  as  shall  reasonably  be  required,  and  all  the 
books,  vouchers,  etc.,  were  consumed  with  the  goods  it  was 
held  a  statement  of  the  gross  amount  lost,  and  the  circum- 
stances of  the  loss,  under  oath,  was  sufficient.245  If  the  policy 
requires  the  bills  and  invoices,  or  duplicates  of  the  same,  and 
the  bills  and  invoices  are  destroyed,  but  the  insured  is  able  to 
produce  copies  of  all  or  part  of  them,  he  should  produce  such 
copies  as  it  is  in  his  power  to  obtain.246 

§  3383.  "Particular  Account" — "Full  and  Detailed 
Statement." — If  the  policy  provides  that  the  insured  shall 
within  a  certain  time  give  a  "particular  account"  or  a  "full 
and  detailed  statement"  of  the  loss,  this  is  a  condition  prece- 
dent to  any  right  of  a  recovery.247  What  is  a  compliance  with 
this  condition  may  vary  under  the  different  cases.  As  a  gen- 
eral rule,  however,  the  insured  should  give  such  a  detailed 
statement  and  account  of  his  loss  as  it  is  possible  under  the 
circumstances  of  his  particular  case  to  make.248     This  does  not 

"»  Norton  v.  Rensselaer  &  S.  Ins.  Co.,  7  Cow.  (N.  Y.)  645.  The 
words  of  the  court  in  Bumstead  v.  Dividend  Mut.  Ins.  Co.,  2  Kern. 
(N.  Y.)  81,  are  pertinent  in  this  connection.  "Ordinarily,  the  books 
of  the  insured  might  be  preserved  and  capable  of  production  at  the 
call  of  the  insurer,  and  hence  their  production,  if  called  for,  was  a 
condition  precedent  to  the  liability  of  the  underwriter.  This  clause 
should  not,  however,  be  so  construed  as  to  require  a  party  to  pro- 
duce books  which  he  had  not,  and  which  without  fault  on  his  part 
he  could  not,  produce.  So  if  all  means  of  making  an  accurate  in- 
ventory of  the  property  destroyed  were  lost,  the  condition  should  be 
so  construed  as  only  to  require  the  best  and  most  perfect  state- 
ment which  the  party  could  make." 

*«  Farmers'  Ins.  Co.  v.  Mispelhorn,  50  Md.  180. 

"7  Edgerly  v.  Farmers'  Ins.  Co..  43  Iowa,  5S7;  Eastern  etc.  Ins. 
Co.,  98  Mass.  420;  Smith  v.  Haverhill  M.  F.  Ins.  Co.,  1  Allen  (Mass.), 
297;  Blossom  v.  Lycoming  Ins.  Co.,  64  N.  Y.  162;  Mason  v.  Harvey, 
8  Exch.  819;  22  L.  J.  Ex.  336;  Scott  v.  Niagara  Ont.  Ins.  Co.,  25  U. 
C.  Q.  B.  119.  But  see  Weir  v.  Northern  Ins.  Co.,  Ir.  L.  B.  4  Com.  P. 
689. 

248  Harkins  v.  Quinley  M.  F.  Ins.  Co.,  16  Gray  (Mass.),  591;  Erwln 
^v.  Springfield  F.  &  M.  Ins.  Co.,  24  Mo.  App.  145;  Norton  y.  Rensselaer 
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mean  that  every  minute  detail  in  connection  with  the  cause  of 
the  loss  should  be  given,  but  it  does  mean  that  such  details 
should  be  stated  therein  as  will  enable  the  insurer  to  ascertain 
the  nature  of  the  loss  and  the  amount  of  the  same.249  And 
under  a  policy  requiring  a  full  and  detailed  statement  of  the 
and  the  amount  thereof  it  is  not  necessary,  where 
there  arc  several  policies  upon  the  same  property,  to  at 
tempt  in  such  statement  to  apportion  the  share  of  the  loss 
to  be  borne  by  each  insurer.260  AVhere  the  policy  required 
the  insured  to  deliver  a  particular  account  of  his  loss  upon  his 
oath,  and  he  presented  his  affidavit  that  the  flouring  mill  which 
belonged  to  him  and  which  was  insured  was  on  a  specified  day 
totally  destroyed  by  fire,  and  that  his  loss  and  damage  would 
exceed  ten  thousand  dollars,  it  was  held  a  full  and  fair  com- 
pliance.-51 As  a  general  rule,  in  order  to  comply  with  the 
;  it  ion  of  a  fire  policy  requiring  as  particular  account  of  the 
loss  and  damage  as  the  nature  of  the  case  will  permit,  where 
all  the  books,  invoices,  and  vouchers  are  preserved,  the  in- 
sured must  give  in  his  preliminary  proofs  full  and  exact  partic- 
ulars of  his  loss.252     It  may,  however,  happen  that  a  part  or 

Ins.  Co..  7  Cow.  (N.  Y.)  C>45;  Hynde  v.  Schenectady  Co.  Ins.  Co..  11 
\.  V.  554;  16  Barb.  119;  Lycoming  Co.  Ins.  Co.  v.  Sehallenberser,  44 
Pa.  St.  259;  Nixon  v.  Queen  Ins.  Co.  (L.  S.  C.  1S94).  14  Can.  L.  T.  273. 
In  Lycoming  Co.  Tns.  Co.  v.  Schallonberjrer,  44  Pa.  St.  259.  the  follow- 
in::  was  held  sufficient.  "My  coal  which  Is  insured  In  your  office  is 
burned  down  this  morning.  The  number  of  the  policy  Is  4<ii  ".•::. 
amount  $2.r,ftO.  Please  pive  your  aerent  instructions  In  regard  to 
settlement"  In  McLaughlin  v.  Washington  Co.  Mut.  Ins.  Co.,  23 
Wend.  (N.  Y.)  525,  the  following  was  held  sufficient:  "Merchanrlise 
on  hand  when  fire  occurred,  §1.497.87;  goods  saved,  §605.25;  sup- 
posed to  be  damaged  In  pnrt,  ?f!4.67;  clothing  consumed.  $53.00; 
amount  <>f  produce,  ?19.O0:  thirty  half  barrels.  $4.00.  Total,  $1,639.34. 
Deduct  goods  saved,  $605.25  (leaves  $1,034.07)  whole  amount  of  loss 
as  near  as  we  can  estimate  the  same.  There  was  no  other  insur- 
ance "ii  store  or  merchandise.  The  store  was  totally  destroyed."  In 
Beatty  v.  Lycoming  Co.  Ins.  Co.,  66  Pa.  St.  9,  a  paper  containing  the 
statement,  "Household  furniture.  $367,  groceries,  $233,"  was  held 
no  compliance  with  the  provision  requiring  a  particular  statement. 

'"  Tallin  v.  Bprlngfleld  Ins.  Co.,  1   Sum.  (C.  C.)  434. 
uller  v.  Detroit  P.  &  M.  Ins.  Co.,  36  Fed.  Rep.  460. 

*»  Gilbert  v.  North  American  F.  Tns.  Co..  22  Wend.  (N.  Y.)  43. 

Mechanics'  Fire  Ins.  Co.,  36  N.  J.  L.  29;  13  Am.  Dec. 
405. 
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all  of  his  books  of  account  and  invoices  may  be  lost.     In  such 
a  case  lie  is  required  to  furnish  as  full  and  detailed  an  account 
of  the  loss  as  it  is  possible  for  him  to  deliver.253     In  one  case 
where  all  books  of  account  and   other  papers  were  destroyed 
it  was  held  that  a  statement  in  gross  of  the  amount  of  the 
loss  was  sufficient.254     And  in  another  case  under  like  facts  it 
was  decided  that  the  statement  by  the  insured  under  oath 
showing  the  fact  of  the  loss,  and  that  the  value  of  the  prop- 
erty insured  was  equal  to  the  amount  of  the  insurance,  was 
sufficient.255     But  where  the  policy  provided  that  the  insured 
should  deliver  to  the  secretary  of  the  company  within  thirty 
days  a  particular  account  of  the  loss,  and  a  few  days  after  the 
fire  the  insured  sent  the  books  of  account  to  the  president  of 
the  company  at  his  hotel,  and  about  a  week  later  sent  a  letter 
to  the  president  stating  the  amount  of  loss  and  of  purchase 
and  sales,  less  the  profits,  showing  the  balance  as  loss  and  stat- 
ing the  other  insurance  upon  the  property  the  statement  being 
signed  not  by  the  insured  but  by  the  assignees  of  the  policy, 
it  was  declared  not  a  compliance  with  the  provision.256     It  is 
held  that  the  burden  of  proof  is  upon  the  insured  to  show  that 
he  has  complied  with  the  provision  requiring  a  particular  ac- 
count.257    Under  a  Massachusetts  standard  fire  policy  the  fail- 
ure of  the  assured  to  furnish  a  particular  and  detailed  account 
of  the  loss  will  not  defeat  a  recovery  upon  the  policy.258    Un- 
der a  provision  of  a  policy  upon  one  hundred  bales  of  cotton 
that  in  case  of  loss  the  insured  should  furnish  a  statement  show- 
ing the  cash  value  of  each  item  of  the  property  and  the  amount 
of  loss  thereon  it  was  held  a  sufficient  compliance  with  the  pro- 

**  Norton  v.  Rensselaer  Ins.  Co.,  7  Cow.  (N.  Y.)  645;  Hyndes  v. 
Schenectady  Co.  M.  Ins.  Co.,  11  N.  Y.  554;  16  Barb.  (N.  Y.)  119;  Mc- 
Laughlin v.  Washington  Co.  Ins.  Co.,  23  Wend.  (N.  Y.)  575;  Home  Ins. 
Co.  v.  Cohen,  20  Gratt.  (Va.)  312. 

251  Norton  v.  Rensselaer  Ins.  Co.,  7  Cow.  (N.  Y.)  645. 

*M  Hyndes  v.  Schenectady  Ins.  Co.,  11  N.  Y.  554;  16  Barb.  (N.  Y.) 
119.  See,  also,  Harkins  v.  Quincy  M.  F.  Ins.  Co.,  16  Gray  (Mass.), 
591. 

*•  Franklin  F.  Ins.  Co.  v.  TJpdegraff,  43  Pa.  St.  350. 

m  Mispelhorn  v.  Farmers'  Ins.  Co..  53  Md.  473;  9  Ins.  L.  J.  411. 

258  Towne  v.  Springfield  F.  &  M.  Ins.  Co.,  145  Mass.  582;  5  N.  Eng. 
Rep.  4S4;  15  N.  E.  Rep.  112. 
Joyce,  Vol.  IV.— 202 
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ii  to  state  the  number  and  weight  of  each  bale  and  the  ag- 
gregate value.289 

.  §  333-4.  Accident  Policy — Full  Particulars — Does  not 
Require  Details  of  Subsequent  Injuries. — Where  an  acci- 
dent  policy  requires  full  particulars  of  the  accident  or  injury, 
and  that  no  material  fact  shall  be  suppressed,  under  penalty 
of  forfeiture  of  all  claim  under  the  policy,  it  is  only  necessary 
to  give  details  of  that  particular  accident  or  injury  for  which 
a  claim  is  made  under  the  policy  and  it  is  not  necessary  to  dis- 
close injuries  which  happened  subsequent  to  the  accident, 
though  such  injuries  may  have  aggravated  the  original  injury. 
This  is  not  required  by  the  terms  of  the  contract.200 

§  3335.  Accident  Policy — Notice  of  Injury  Causing 
Total  Disability — Death  Resulting-  Therefrom. — Under  a 
provision  in  an  accident  policy  that,  in  case  of  any  injury  which 
totally  disables  the  insured  from  carrying  on  any  business  or 
his  work,  notice  thereof  with  full  particulars  shall  immedi- 
ately be  given  to  the  insurer,  it  is  not  necessary  to  give  notice 
of  any  injury  to  the  insurer  which  docs  not  totally  disable  him 
from  work.201  And  where  the  policy  further  provides  that 
in  case  such  injury  causes  the  death  of  the  insured  notice  shall 
be  given  "in  like  manner,"  it  is  not  necessary,  though  the  in- 
jury causes  death,  to  give  notice  of  such  injury  at  the  time 
received  where  it  does  not  totally  disable  the  insured.202 

§  3336.  Proof  of  Loss — Fidelity  Insurance. — Proofs 
of  loss  under  an  indemnity  bond  issued  to  a  bank  by  a  fidelity 
insurance  company  guaranteeing  the  honesty  of  an  employe 
are  to  be  construed  liberally,  and  not  closely  with  the  same  de- 
cree of  technical  and  legal  accuracy  as  pleadings,  and  it  is  held 
sufficient  proof  of  loss  to  state  under  such  policy  that  certain 

»'  Sitaa  Ins.  Co.  v.  People's  Bank  of  Greenville,  G2  Fed.  Rep.  222. 

"°  Rhodes  v.  Railway  etc.  Ins.  Co.,  5  Lans.  (N.  Y.)  71. 

*»  McFarland  v.  United  States  Mut.  Ace.  Assn.,  124  Mo.  204:  27 
B.  W.  Rep.  436. 

*»  McFarland  v.  United  States  Mut.  Ace.  Assn.,  124  Mo.  204;  27  S. 
W.  Rep.  436. 
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sums  of  money  have  been  taken  from  the  bank  by  means  of 
acts  of  the  employee  described  in  the  proof.263 

§  3337.     Must  Furnish  all  "Documentary  Evidence." 

"Where  the  policy  provides  that  the  insured  shall  furnish  the 
insurers  with  all  the  "documentary  evidence"  in  his  posses- 
sion, it  is  held  that  if  the  insurers  claim  that  the  insured  has 
not  complied  with  the  provision,  they  must,  in  order  to  sustain 
such  an  objection,  show  that  such  documentary  evidence  ex 
isted  and  was  in  the  possession  of  the  assured.264 

§  3338.     Where  Loss  is  Total — Sufficiency  of   Proofs. 

In  Pennsylvania  the  rule  seems  to  be  settled  that,  in  case  an 
insured  building  is  entirely  destroyed  by  fire,  an  immediate 
notice  of  the  same  claiming  a  total  loss  will  dispense  with  the 
formal  proofs  of  loss.265  If,  however,  the  policy  requires  the 
proofs  of  loss  to  state  the  amount  of  other  insurance,  and  to 
contain  the  plans  and  specifications  of  the  building,  a  mere  no- 
tice of  loss  is  not  sufficient,  for  even  though  the  rule  applies 
to  buildings  it  does  not  apply  to  the  contents  of  the  same,  where 
they  are  composed  of  numerous  articles.266  And  in  a  case  in 
Massachusetts,  where  the  insured  gave  notice  of  loss  and  stated 
that  the  building  was  consumed  by  the  fire  and  was  a  total 
loss,  it  was  held  that  this  was  sufficient,  though  the  brick 
chimneys  were  left  standing  together  with  some  of  the  stone- 
work, and  although  the  by-laws  of  the  company  required  the 
value  of  such  parts  as  remained  after  a  fire  to  be  stated.267 
If  the  policy  requires  the  "nature  and  value  of  the  insured's 
interest  in  the  property"  to  be  stated,  proofs  will  be  insuffi- 
cient which  do  not  state  the  nature  and  value  of  his  interest, 
and  the  fact  that  the  loss  is  total  will  not  dispense  with  a  coni- 

263  So  held  in  American  Surety  Co.  v.  Pauly,  72  Fed.  Rep.  470. 

2M  Foster  v.  Jackson  Ins.  Co.,  1  Ed.  Sel.  Cas.  (N.  Y.)  290. 

263  Pennsylvania  F.  Ins.  Co.  v.  Dougherty,  102  Pa.  St.  568;  Tam- 
eris  Ins.  Co.  v.  Moyer,  97  Pa.  St.  441;  Lycoming  Ins.  Co.  v.  Schallen- 
berger,  44  Pa.  St.  259. 

199  Universal  Ins.  Co.  v.  Weiss,  106  Pa.  St.  20. 

™  Wyinan  v.  People's  Eq(uity  Ins.  Co.,  1  Allen  (Mass.),  301. 
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pliance  with  the  provision.208  A  by-law  of  an  insurance  com- 
pany providing  that  in  case  of  loss  the  assured  shall  as  soou  us 
-iblo  deliver  a  particular  account  in  writing  under  oath, 
stating  the  value  of  the  property  lost  and  of  that  saved,  is 
sufficiently  complied  with  by  a  claim  for  a  total  loss  of  the 
property,  stating  its  value  if  some  of  the  property  is  saved 
without  his  knowledge.289 

§  3339.      Fraud  and   False  Swearing-   Generally. — The 

provision  in  a  policy  that  any  fraud  or  attempted  fraud  or 
false  swearing  on  the  part  of  the  insured  in  making  the  pre- 
liminary proofs  shall  forfeit  all  claim  against  the  company  is 
a  valid  stipulation.270  An  intent,  however,  must  exist,  and  the 
general  rule  seems  to  be  that  the  statement  must  be  a  willfully 
false  one  concerning  some  material  matter,  and  made  with 
the  intent  to  deceive  the  insurer,  in  order  to  work  a  forfei- 
ture.271 In  a  case  in  the  United  States  supreme  court272  it 
is  held  that  if  false  statements  were  made  concerning  some 
material  matter,  an  intention  to  deceive  the  insurer  would 
necessarily  be  implied.273     There  may,  however,  be  an  honest 

*»  Welcome  v.  People's  Ins.  Co.,  2  Gray  (Mass.)  480. 

M9  Harkins  v.  Quincy  etc.  Ins.  Co.,  82  Mass.  (1G  Gray)  591. 

270  Insurance  Co.  v.  Meldes,  14  Wall.  (U.  S.)  375;  Gerhauser  v.  North 
British  etc.  Ins.  Co.,  6  Nev.  15;  Phoenix  Ins.  Co.  v.  Newclay,  5  Caldw. 
(Tenn.)  543;  Lion  P.  Ins.  Co.  v.  Starr,  71  Tex.  733;  12  S.  W.  Rep.  45; 
Virginia  F.  &  M.  Ins.  Co.  v.  Vaughan,  88  Va.  832;  14  S.  E.  Rep.  508; 
Chapman  v.  role,  22  L.  T.  307. 

m  Morrill  v.  Insurance  Co.  of  North  America,  23  Fed.  Rep.  245;  Put- 
nam v.  Fli<onix  Ins.  Co.,  4  Fed.  Rep.  753;  Huckberger  v.  Merchants' 
F.  Ins.  Co.,  4  Piss.  (C.  C.)  205;  Erman  v.  Insurance  Co.,  35  La.  Ann. 
1095;  Clark  v.  Phoenix  Ins.  Co.,  3G  Cal.  168;  Phoenix  Ins.  Co.  v.  Sum- 
merfleld,  70  Miss.  827;  13  S.  Rep.  253;  Marion  v.  Great  Republic  Ins. 
Co.,  35  Mo.  148;  Gerhauser  v.  North  British  Ins.  Co.,  7  Nev.  74;  Jones 
v.  Mechanics'  Ins.  Co.,  36  N.  J.  29;  Titus  v.  Glen's  Falls  Ins.  Co.,  81 
X.  Y.  110;  8  Abb.  N.  C.  (N.  Y.)  315;  Franklin  F.  Ins.  Co.  v.  Updegraff, 
1.'.  Pa,  St  350;  Rice  v.  Provincial  Ins.  Co.,  7  U.  C.  C.  P.  548. 

272  Clafln  v.  Commonwealth  Ins.  Co.,  110  U.  S.  81. 

271  The  Insured  bad  submitted  to  an  examination  provided  for  In 
the  policy  and  bad  in  thai  examination  made  false  statements,  not 
with  any  intention  of  deceiving  the  insurer,  but  merely  for  the  pur- 
pose of  covering  ap  false  statements  marie  previously  to  other  par* 
ties.    The  court  said:  "A  false  answer  as  to  any  matter  of  fact  mate- 
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misstatement  of  some  fact,  and  while,  as  a  general  rule,  fraud 
and  false  swearing  will  avoid  the  policy,  mere  mistakes  in  stat- 
ing facts  which  do  not  in  themselves  annul  its  conditions  and 
do  not  appear  to  be  willful  misrepresentations  will  not  defeat 
the  action.274  Thus,  where  the  insured  omitted  to  state  in 
the  proofs  the  fact  that  there  was  an  encumbrance  on  the 
property,  the  omission  being  due  to  the  fact  that  there  was  a 
mistaken  belief  on  the  part  of  the  insured  that  the  encum- 
brance was  not  a  lien,  it  was  held  not  to  work  a  forfeiture.275 
So  where  the  mistake  of  the  insured  was  due  to  his  ignorance 
of  the  English  language,  and  the  statement  was  under  the 
direction  of  the  person  who  aided  him  in  making  the  proofs, 
and  it  appeared  that  it  was  not  made  by  the  insured  willfully 
or  with  any  intent  of  defrauding  the  company,  there  was  held 
no  forfeiture.276  Where  an  insurance  policy  provides  that 
fraud  by  false  swearing  or  otherwise  shall  vitiate  it,  it  is  held 
that  it  becomes  void  by  a  demand  under  oath  on  the  part  of 
the  insured  for  the  whole  amount  of  the  loss,  where  part  of  the 
loss  is  payable  to  mortgagees.277  A  policy  of  fire  insurance 
procured  by  fraud  is  void  without  any  provision  to  that  effect, 

rial  to  the  inquiry  knowingly  and  willfully  made  with  intent  to  de- 
ceive the  insurer  would  be  fraudulent;  if  accomplished,  its  result 
would  be  fraud  effected;  if  it  failed,  it  would  be  fraud  attempted. 
And  if  the  matter  were  material  and  the  statement  false  to  the 
knowledge  of  the  party  making  it,  and  willfully  made,  the  intention 
to  deceive  the  insurer  would  be  necessarily  implied,  for  the  law  pre- 
sumes every  man  to  intend  the  natural  consequences  of  his  act." 
See,  also,  Virginia  F.  &  M.  Ins.  Co.  v.  Vaughan,  80  Va.  832 . 

274  .Tones  v.  Mechanics'  Fire  Ins.  Co.,  36  N.  J.  (7  Vroom)  29;  13  Am. 
Rep.  405.  See,  also,  West  Coast  Lumber  Co.  v.  State  Investment  and 
Ins.  Co.,  98  Cal.  502;  33  Pac.  Rep.  258;  Planters'  Mut.  Co.  v.  Deford, 
38  Md.  382;  Stone  v.  Hawkeye  Ins.  Co.,  68  Iowa,  737;  Tuttle  v.  Phoen- 
ix Ins.  Co.,  123  Mass.  380;  Carson  v.  Jersey  City  F.  Ins.  Co.,  14  Vroom. 
(N.  J.)  300;  39  Am.  Rep.  584;  Wolff  v.  Goodhue  F.  Ins.  Co.,  43  Barb. 
(N.  Y.)  400;  Nuger  v.  People's  F.  Ins.  Co.,  4  Daly  (N.  Y.),  96;  Rohr- 
bach  v.  ^tna  Ins.  Co.,  62  N.  Y-  613;  Insurance  Co.  v.  Starr,  71  Tex. 
733;  Parker  v.  Amazon  Ins.  Co.,  34  Wis.  363;  Huckberger  v.  Mer- 
chants' Ins.  Co.,  4  Biss.  (C.  C.)  265;  Huckberger  v.  Home  Ins.  Co., 
5  Biss.  (C.  C.)  106. 

275  Thierolf  v.  Universal  F.  Ins.  Co.,  110  Pa.  37;  20  Atl.  Rep.  412. 

276  Doggs  v.  Northwestern  Nat.  Ins.  Co..  49  Wis.  501. 

277  Louis  v.  Council  Bluffs  Ins.  Co,.  63  Iowa,  193. 
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although  it  contains  a  provision  that  it  shall  be  void  for  fraud 
or  false  swearing  in  connection  with  the  proofs  of  loss;  -Ts  and 
where  the  insured  submitted  in  his  proofs  false  and  altered 
notices,  it  was  held  to  defeat  his  claim.279  Under  a  Wiscon- 
sin statute  which  provides  that  where  "any  policy  of  insurance 
shall  be  written  to  insure  any  real  property,  and  the  property 
shall  be  wholly  destroyed  without  criminal  fault  on  the  part 
of  the  assured  or  his  assigns,  the  amount  of  insurance  written 
in  such  policy  shall  be  taken  conclusively  to  be  the  true  value 
of  the  property  when  insured,  and  the  true  amount  of  loss 
and  measure  of  damages  when  destroyed,"  it  is  held  that 
fraudulent  statements  as  to  the  value  of  the  property  will  not, 
where  the  property  is  totally  destroyed,  create  a  forfeiture,  not- 
withstanding the  policy  provides  for  forfeiture  in  case  of  fraud 
or  false  swearing.2S0  A  statement  in  the  proofs  of  loss  that 
the  goods  were  "burned  up  and  destroyed  by  fire,"  when  as 
a  matter  of  fact  some  of  them  were  destroyed  by  smoke  and 
water,  is  not  within  the  meaning  of  a  provision  forfeiting  the 
policy  in  case  of  "fraud  or  false  swearing."  281 

§  3340.      Effect  of  False  Statements  as  to  Amount  of 
Loss  where  Actual  Loss  Exceeds  Amount  of  Insurance. — 

In  Nebraska282  it  is  held  that  though  the  policy  provides  that, 
in  case  of  fraud  or  false  swearing,  it  shall  be  forfeited,  yet 
that  willfully  false  statements  in  the  proofs  as  to  the  amount 
of  the  loss  will  not  avoid  the  policy,  provided  the  actual  loss 
exceeds  the  entire  amount  of  the  insurance.  In  Maine,  how- 
ever,283 it  is  held  that  even  though  the  amount  of  the  losses 

m  Moore  v.  Virginia  F.  &  M.  Ins.  Co..  28  Graft.  (Va.)  508. 

m  Virginia  F.  &  M.  Ins.  Co.  v.  Vaughan,  14  S.  F.  Rep.  754. 

*">  Oshkosh  P.  &  P.  Co.  v.  Mercantile  Ins.  Co.,  31  Fed.  Pop.  200. 
In  this  case,  however,  It  was  held  that  If  the  policy  covered  both 
real  and  personal  property,  a  fraudulent  overestimate  In  the  proofs 
ns  to  the  value  of  the  personal  property  would  defeat  a  recovery  for 
the  real  property  covered  by  such  policy. 

m  Kahn  v.  Traders'  Ins.  Co.  (Wyo.  S.  C.  1S94),  34  Pac.  Pep.  10r,9. 

181  Springfield  F.  &  M.  Ins.  Co.  v.  Winn,  27  Neb.  649;  5  L.  R. 
Annot.  841;  43  N.  W.  Rep.  401. 

"•  Dolloff  v.  Phoenix  Ins.  Co.,  S2  Me.  2G6;  19  Atl.  Rep.  396. 
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exceeds  tlie  insurance,  false  statements  in  the  proofs  will  never- 
theless forfeit  the  policy.  And  in  another  case  where  it  ap- 
peared that  the  insured  had  sworn  falsely  as  to  the  value  of 
the  goods  it  was  held  that  the  following  instruction  to  the 
jury  was  not  erroneous:  "jSTo  false  swearing  in  making  proof 
of  loss  will  avoid  the  policy,  unless  the  evidence  satisfies  the 
jury  that  the  plaintiff  knowingly  and  willfully  swore  falsely 
as  to  some  material  fact,  and  that  the  burden  of  proof  is  on  the 
insured  defendant  to  show  the  willful  intent."  284 

§  3341.  Effect  of  Discrepancy  between  Amount 
Claimed  in  Proofs  and  Amount  of  Verdict. — A  discrepancy 
tween  the  sworn  statement  of  the  insured  as  to  his  loss  and  the 
actual  loss  proved  on  the  trial  will  only  in  case  of  showing  a 
material  and  intentional  overvaluation  by  him,  be  considered 
evidence  of  false  swearing,285  The  discrepancy  between  the 
amount  claimed  by  the  insured  and  the  amount  of  the  verdict 
may  be  so  great  that  an  intention  to  deceive  the  insurer  will 
be  presumed,  and,  in  the  absence  of  any  evidence  showing  a 
mistake  on  the  part  of  the  insured,  the  verdict  will  be  set 
aside.2S6  So  also  where  the  proofs  stated  the  value  of  the  prop- 
erty to  be  eleven  hundred  and  sixty-one  dollars,  and  the  ver- 

M«  Phoenix  Ins.  Co.  v.  Summerfield,  70  Miss.  827;  13  S.  Rep.  253.  A 
mere  willfully  false  statement  will  not  work  a  forfeiture  of  a  policy 
of  insurance  under  a  condition  that  "all  fraud  or  attempt  at  fraud 
by  false  swearing  or  otherwise"  should  cause  such  forfeiture  when 
such  false  statement  could  not  deceive  the  company  to  its  injury: 
Naw  v.  Scottish  Commercial  Ins.  Co.,  1  Fed.  Rep.  761;  Geib  v.  Insur- 
ance Co.,  1  Dill.  (C.  C.)  443;  Huchberger  v.  Home  Ins.  Co.,  5  Biss.  (C. 
C.)  100;  Howell  v.  Hartford  Ins.  Co.,  3  Ins.  L.  J.  659;  Sleeper  v.  New 
Hampshire  Ins.  Co.,  36  N.  H.  101;  Haigh  v.  De  La  Cour,  3  Camp.  319; 
Levi  v.  Baillee,  7  Bing.  349;  Chapman  v.  Pole,  22  L.  T.,  N.  S..  306; 
Goulstone  v.  Royal  Ins.  Co.,  1  Fost.  &  F.  276;  Britton  v.  Royal  Ins. 
Co.,  4  Fost.  &  F.  905;  Marion  v.  Great  Republic  Ins.  Co.,  35  Mo. 
148;  Park  v.  Phcenix  Ins.  Co.,  19  U.  C.  Q.  B.  110;  Seghetti  v.  Queen 
Ins.  Co.,  10  L.  C.  Jur.  243. 

s8»  Clark  v.  Phcenix  Ins.  Co.,  36  Cal.  168. 

28e  ^yiiere  the  insured  claimed  twenty-three  thousand  dollars  loss, 
and  the  jury  found  about  five  thousand  dollars,  it  was  held  that  the 
overstatement  of  loss  was  so  great  as  to  warrant  an  inference  of  an 
intent  to  defraud  the  company:  Sternfield  v.  Park  F.  Ins.   Co.,  50 
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diet  was  for  less  than  one  hundred  dollars,  it  was  held  the  fact 
showed  a  violation  of  the  provision  as  to  fraud  and  false  swear- 
ing.287 In  another  case  where  the  policy  contained  the  pro- 
vision of  forfeiture  in  case  of  fraud  or  false  swearing,  the  as- 
sured in  his  proofs  claimed  the  amount  of  loss  to  be  eighteen 
hundred  and  forty-live  dollars  and  seventy-five  cents,  and  on 
the  trial  testified  that  the  property  destroyed  was  worth  two 
thousand  dollars.  The  jury  found  a  verdict  for  five  hundred 
dollars,  but  it  was  held  that  this  was  not  conclusively  a  finding 
of  fraud  on  the  part  of  the  insured,  and  would  not  authorize  a 
judgment  for  defendant  on  the  verdict.2S8  And  where  the  in- 
'i  d  claimed  the  loss  of  three  thousand  one  hundred  and  three 
dollars  and  seventy-six  cents,  and  the  jury  found  a  verdict  for 
about  eight  hundred  dollars,  it  was  held  not  to  be  evidence  of 
fraud.280  Thus,  it  will  be  seen  that  a  mere  discrepancy  is  not 
of  itself  evidence  of  fraud.  The. statement  may  have  been 
made  by  the  insured  in  good  faith.  It  may  have  been  merely 
an  honest  expression  of  his  opinion  as  to  the  value  of  the  prop- 
erty. A  valuation  of  property,  however,  which  is  greatly  in 
excess  of  the  loss  as  found  by  the  jury  may  be  evidence  of 
fraud  or  false  swearing,  and,  in  conection  with  other  facts, 
may  justify  the  court  in  finding  for  the  insurer;  and,  as  we 
have  already  stated  in  the  commencement  of  this  section,  the 
discrepancy  may  in  such  case  be  so  great  that  fraud  will  be 
presumed  in  the  absence  of  evidence  showing  a  mistake  on  the 

Hun  (N.  Y.),  2fi2.  And  where  the  insured  claimed  bis  loss  to  be 
two  thousand  four  hundred  dollars  and  the  jury  found  one  thousand 
and  sixty  dollars,  the  verdict  was,  on  the  defendant's  motion,  set 
aside:  Wall  V.  Howard  Ins.  Co..  51  Me.  32.  See.  also,  Levy  v.  Bail- 
lee,  7  Bincr.  349:  MeLeod  v.  Citizens'  Ins.  Co.,  1  Hives  &  G.  (N.  Sc.)  21. 

297  Furlong  v.  Agricultural  Ins.  Co.,  18  N.  Y.  Supp.  844;  46  N.  Y. 
St.  Eep.  856;  64  Hun  (N.  Y.i.  632. 

188  Obersteller  v.  Commercial  Assur.  Co.,  96  Cal.  645;  31  Pac.  Rep. 
587;  22  Ins.  L.  J.  392. 

a80  Wolf  v.  Goodhue  Ins.  Co.,  43  Barb.  (N.  Y.)  400.  See.  also,  the 
following  eases  where  discrepancy  existed  between  amount  of  loss 
Claimed  and  verdict  of  jury,  and  it  was  held  not  to  be  fraud  or  false 
meaning:  Marahassan  v.  Merchants'  Ins.  Co.,  1  Rob.  (La.)  438;  Moore 
v.  Protection  Ins.  Co.,  29  Que.  97:  Williams  v.  Hioenix  Ins.  Co.,  61 
Me.  07;  Gerhauser  v.  North  British  Ins.  Co.,  7  Nev.  174. 
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part  of  the  insured.  Though  the  jury  may  find  a  verdict  for 
a  much  less  amount  than  that  claimed  by  the  insured,  it  may 
also  find  that  no  fraud  was  intended,  and  thus  prevent  a  judg- 
ment for  the  insurer.290 

§  3342.  "Where  Fraud  or  False  Swearing  Enters  into 
Some  of  the  Items  Only. — If  a  policy  contains  a  stipula- 
tion that  provides  for  forfeiture  in  case  of  fraud  or  false  swear- 
ing in  furnishing  the  proofs  of  loss,  and  the  fraud  or  falsehood 
enters  into  some  of  the  items  only,  this  will  nevertheless  op- 
erate to  defeat  a  recovery  upon  any  part  of  the  policy.  So 
where  a  fire  policy  provided  that  all  fraud  or  attempt  at  fraud, 
or  false  swearing,  on  the  part  of  the  assured,  should  forfeit  all 
claim  under  the  policy,  and  the  policy  insured  two  thousand 
dollars  on  buildings,  one  thousand  dollars  on  machinery  and 
fixtures,  and  two  thousand  dollars  on  stock  of  grain,  etc.,  and 
a  loss  having  occurred,  the  insured,  in  his  sworn  proofs  of  the 
loss  made  a  false  and  fraudulent  statement  as  to  the  stock  of 
grain,  etc.,  but  not  as  to  the  other  subjects  of  insurance,  it  was 
held  that  the  entire  policy  was  forfeited.291 

§  3343.  False  Statements  by  Agent  of  Insured  in 
Proofs  of  Loss. — If  the  insured  permits  his  agent  so  make 
out  the  proofs  of  loss,  and  the  proofs  contain  false  statements 
by  the  agent,  such  statements  wTill  defeat  recovery  on  the  policy 
containing  a  condition  against  fraud  or  false  swearing.  Thus, 
where  a  person  insured  his  household  effects  and  a  loss  having 
occurred  he  got  his  wife  to  make  the  inventory,  it  was  held 
that  he  was  liable  for  the  false  statements  therein.292 

§  3344.    False  Swearing-,  after  Commencement  of  Suit. 

Though  the  policy  contains  a  clause  providing  for  forfeiture 
in  case  of  fraud  or  false  swearing,  yet  any  false  swearing  after 

™  Rice  v.  Provincial  Ins.  Co.,  7  U.  C.  C.  P.  548. 

"»  Moore  v.  Virginia  F.  &  M.  Ins.  Co..  28  Gratt.  (Va.)  508;  2G  Am. 
Rep.  373.  See  Oshkosli  P.  &  P.  Co.  v.  Merchants'  Ins.  Co.,  31  Fed. 
Rep.  200. 

**»  Mullin  v.  Vermont  M.  F.  Ins.  Co.,  58  Vt.  113. 
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an  action  lias  been  brought  on  the  policy  will  not  defeat  the 
rights  of  the  plaintiff  to  recover,  or  affect  any  verdict  which 
may  have  been  rendered.298 

£  3345.  Subsequent  Proof  to  be  taken  in  Connection 
with  Former  Proof. — It  may  often  happen  that  after  the 
proof  of  loss  has  been  made  the  insurer  will  require  a  second 
set  of  proofs.  In  such  a  case  the  second  set  will  not  nullify 
the  prior  proofs,  but  both  are  to  be  taken  together,  the  subse- 
quent supplying  any  defects  in  the  prior,  and  the  prior  to  cor- 
rect any  errors  in  the  subsequent.  The  two  sets  will  be  re- 
garded as  constituting  the  proof  of  loss.  Thus,  where  the  in- 
surer objected  to  the  first  set  of  proofs  only  because  they  did 
not  contain  a  particular  account  of  the  loss,  and  the  insured 
then  furnished  another  set,  which  the  insurer  objected  to  only 
on  the  ground  that  the  magistrate's  certificate  was  insufficient 
and  defective,  it  was  held  that  if  the  magistrate's  certificate 
was  sufficient  in  the  prior  set  of  proofs  the  subsequent  one 
would  not  nullify  it,  even  if  defective,  and  that  both  sets  wrere 
to  be  construed  together.294 

§  3346.  Where  Laws  of  Association  Require  Approval 
of  Subordinate  Lodge— Power  to  Reject. — Where  the  laws 
of  a  relief  fund  association  provide  that  on  notice  of  the  disa- 
bility of  a  member  a  board  of  physicians  shall  examine  him 
and  report  to  the  supreme  council,  that  all  proofs  for  death 
or  disability  benefits  shall  be  approved  by  the  subordinate 
council,  and  that,  upon  approval  of  satisfactory  proofs  of  a 
member's  disability,  he  will  be  entitled  to  a  benefit,  it  is  held 
that  the  subordinate  council  cannot  finally  reject  a  claim.295 

§  3347.  Statutory  Provisions. — If  a  statute  is  one 
for  the  benefit  of  the    insured,  as,  for  instance,  that    notice 

,M  So  hold  In  Pietz  v.  Providence- Washington  Ins.  Co.,  33  W.  Va. 
r.20:  11  S.  E.  Rep.  HO. 

**  Brown  v.  Hartford  F.  Ins.  Co..  52  TTnn  (N.  Y.).  2G0. 

*»  Albert  v.  Order  of  Chosen  Friends  (U.  S.  C.  0.),  34  Fed.  Rep. 
721. 


3227  NOTICE   AND   PROOFS   OF   LOSS.  §  3347 

and  proof  shall  be  sufficient  where  furnished  within  twenty 
days,  the  insured  is  not  obliged  to  furnish  proof  within  that 
time  unless  it  is  required  by  the  terms  of  the  policy  also.296 
In  some  of  the  states  there  have  been  statutes  enacted  which 
provide  that  any  condition  in  the  policy  requiring  notice  and 
proof  within  five  days  shall  be  void,  and  that  in  such  cases 
notice  and  proofs  within  a  reasonable  time  will  be  sufficient.297 
AY  here  the  statute  prescribes  what  shall  constitute  sufficient 
proofs  of  loss,  proofs  of  loss  which  conform  to  the  requirements 
of  such  statute  will  be  sufficient,  though  they  may  not  comply 
with  the  conditions  of  the  policy.298  Under  a  proviso  of  the 
statute  that  in  case  of  loss  the  insured  should  state  "the  facts 
as  to  how  the  loss  occurred  so  far  as  they  are  within  his  knowl- 
edge, and  the  extent  of  the  loss,"  an  affidavit  by  the  insured 
that  "I  do  not  know  how  the  fire  originated,  but  from  all  the 
circumstances  I  think  it  originated  from  the  flue,"  was  held 
sufficient.299 

200  Springfield  F.  &  M.  Ins.  Co.  v.  Brown  (Pa.),  24;  Week.  Not.  Cas. 
f>16;  18  Atl.  Rep.  396.  See,  also,  Campbell  v.  Monmouth  Ins.  Co., 
59  Me.  430. 

297  Rev.  Stat.  Ind.  1881,  sec.  3770;  Maine  Rev.  Stats.  18S3.  p.  446. 
sec.  21. 

298  Warshawky  v.  Anchor  M.  F.  Ins.  Co.  (Iowa,  1896),  67  N.  W.  Rep. 
237. 

jm  -warshawky  v.  Anchor  M.  F.  Ins.  Co.  (Iowa,  1896),  67  N.  W. 
Rep.  237. 
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§  3354.     Waiver  of  Notice  and  Proofs  of  Loss. — The 

provision  in  the  policy  requiring  notice  and  proofs  of 
loss  may,  like  all  the  other  provisions  inserted  by  the  in- 
surers for  their  benefit  or  protection,  be  waived  by  them.1  As 
a  general  rule,  where  sufficient  proofs  are  furnished  and  the 
provision  is  waived,  the  effect  is  the  same  as  if  the  condition 
requiring  notice  and  proofs  was  struck  out  of  the  policy.2 
The  nonproduction  or  insufficiency  of  the  preliminary  proofs 
of  loss  required  by  a  policy  will  be  deemed  waived  by  the  in- 
surers, if  their  conduct  is  such  as  to  render  the  production  or 
correction  useless  or  unavailing,  or,  as  to  induce  in  the  mind 
of  the  insured  a  belief  that  no  proof  will  be  required,  or  that 
those  already  furnished,  though  in  fact  defective,  are  satis- 
factory, and  therefore  sufficient.3  The  question  as  to  whether 
there  has  been  or  has  not  been  a  waiver  of  this  provision  must 
in  all  cases  depend  upon  the  circumstances  of  each  particular 
case.4  The  courts  will  construe  this  provision,  as  a  rule, 
against  the  insurer,  and  will  not  scan  very  closely  evidence  in- 

1  Commonwealth  Ins.  Co.  v.  Lennett,  41  Pa.  St.  161. 

*  Commonwealth  Ins.  Co.  v.  Lennett,  41  Pa.  St.  161. 

*  Williams  v.  Hartford  Ins.  Co.,  54  Cal.  442.  See,  also,  Purers  v. 
Germania  Ius.  Co.,  10  La.  495;  Bokes  v.  Amazon  Ins.  Co.,  51  Md. 
512. 

«  Clarkstown  Ins.  Co.  v.  Reve,  2  McMull.  (S.  C.)  237. 
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troduced  by  the  insured  tending  to  rebut  a  technical  forfei- 
ture.5 The  general  rule  seems  to  be,  however,  that  any  act 
or  series  of  acts  upon  the  part  of  the  insurer  which  tend  to 
create  a  belief  in  the  mind  of  the  claimant  under  the  policy 
that  notice  need  not  be  given,  or  that  proofs  of  loss  will  be  un- 
necessary, will  operate  as  a  waiver,  and  release  such  claimant 
from  a  compliance  wTith  the  provision.0  If  the  insurers  dur- 
ing the  time  within  which  the  claimant  is  required  by  the 
policy  to  furnish  proofs  of  loss  by  their  acts  or  misconduct 
induce  the  insured  to  believe  that  proofs  of  loss  will  be  un- 
necessary, they  will  be  estopped  to  set  up  in  defense  to  an  ac- 
tion noncompliance  with  the  provision.7 

§  3355.  Acts  Amounting  to  Waiver  or  Estoppel — 
Proofs  of  Loss — Cases. — A  letter  written  to  the  insured  by 
the  superintendent  of  an  insurance  company  stating  that  the 
claim  is  all  right,  and  that  if  he  will  wait  a  few  days  the 
amount  due  will  be  paid,  is  a  waiver  of  any  defects  in  the 
proofs.8  Proofs  of  loss  may  be  waived  by  acts  or  statements 
upon  the  part  of  an  adjuster  of  the  company,  though  the  pol- 
icy may  provide  against  any  waiver  of  such  condition  by  an 
agent  of  the  company.9  Thus,  where  an  insurance  adjuster 
examined  into  the  loss  and  assured  plaintiff  that  he  had  done 
all  that  was  necessary  under  the  policy,  and  that  the  loss 
would  be  paid,  and  that  he  would  send  him  proofs  of  loss 
filled  out  and  ready  for  the  latter's  signature,  it  was  held 

•  Thlerolf  v.  Universal  F.  Ins.  Co.,  110  Pa.  St.  37;  20  Atl.  Rep. 
412. 

•  See  eases  cited  In  following  section;  Walker  v.  German  Ins.  Co., 
,r)l  K.nn.  725;  33  Tae.  Rep.  697. 

T  The  words  of  the  court  in  Underwood  v.  Farmers'  Ins.  Co.,  57 
N.  Y.  600,  per  Earl,  C,  are  pertinent  in  this  connection:  "While  one 
party  has  time  and  opportunity  to  comply  with  a  condition  prece- 
dent, if  the  other  party  does  or  says  anything  to  put  him  off  from 
his  -nard,  and  to  induce  him  to  believe  that  the  condition  is  waived 
or  that  a  strict  compliance  with  it  will  not  be  Insisted  on.  he  Is 
afterward  estopped  from  claiming  nonperformance  of  the  condition." 

•  Jennings  v.  Metropolitan  L.  Ins.  Co.,  148  Mass.  61;  18  N.  E.  Rep. 

601. 

•  Perry  v.  Dwelling  Ilouse  Ins.  Co.  (N.  H.  1892),  33  AtL  Rep.  731. 
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there  was  a  waiver  of  proofs.10  So  there  is  a  waiver  of  proofs 
where  the  plaintiff  called  upon  the  secretary  of  the  insurance 
company  and  asked  for  blanks  and  was  informed  by  such  offi- 
cer that  no  further  proofs  were  necessary  and  she  need  do 
nothing  more.11  And  a  statement  by  the  general  agent  of 
the  insurer  to  the  insured  that  he  need  not  give  the  general 
notice  of  loss  provided  for  in  the  policy  is  a  waiver  of  the  pro- 
vision as  to  notice.12  Again,  if  the  company  sends  one  of  its 
agents  to  adjust  the  loss,  such  act  will  estop  them  from  claim- 
ing that  proper  notice  has  not  been  given.13  And  where  the 
insured,  in  answer  to  the  question  whether  he  should  make 
any  further  proofs,  was  told  by  the  company's  secretary  that 
"he  could  do  so  if  he  had  a  mind  to,"  it  was  held  that  this, 
in  connection  with  a  refusal  to  pay  and  accompanied  by  si- 
lence as  to  the  sufficiency  of  proofs,  was  a  waiver  of  all  de- 
fects.14 If  it  is  agreed  by  the  insurer  that  the  question  to  be 
tried  shall  be  confined  to  that  of  the  cause  of  the  loss,  this  will 
estop  him  from  claiming  a  noncompliance  with  the  provision 
as  to  notice  and  proofs.15 

§  3356.  Acts  not  Amounting-  to  Waiver  or  Estoppel 
— Proofs  of  Loss — Cases. — A  condition  in  a  policy  of  insur- 
ance requiring  notice  of  loss  to  be  given  within  thirty  days 
is  not  waived  by  a  vote  of  the  directors  of  an  insurance  com- 
pany to  indefinitely  postpone  the  subject  of  a  loss,  which  is 
construed  as  a  refusal  to  allow  anything  on  account  of  it.16 
And  where  a  policy  insured  plaintiff's  horses  against  fire  or 
lightning,  it  was  held  that  a  waiver  of  a  right  to  require  proofs 
of  loss  was  not  shown  by  a  letter  refusing  to  pay  if  the  horse 
died  from  any  other  cause.17  Again,  although  the  insurer  may 

10  Davidson  v.  Guardian  Assur.  Co.  (Pa.  1896),  35  Atl.  Rep.  220. 

11  Scott  v.  Security  F.  Ins.  Co.  (Iowa,  1896).  66  N.  W.  Rep.  1054. 

a  American  Cent.  Ins.  Co.  v.  Heaverin  (Ky.  1896),  35  S.  W.  Rep. 
922. 
u  Home  Ins.  Co.  v.  Meyer,  93  111.  271. 
"  Peoria  M.  &  F.  Ins.  Co.  v.  Whitehill,  25  111.  466. 
•  Walker  v.  Western  Assur.  Co.,  18  U.  C.  Q.  B.  19. 
16  Patrick  v.  Farmers'  Ins.  Co.,  43  N.  H.  621. 
»  Cornett  v.  Phoenix  Ins.  Co.,  67  Iowa,  3S8. 
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have  made  a  careful  investigation  as  to  the  facts  of  the  loss 
ore  receipt  of  proofs,  yet  this  is  no  waiver  of  proofs;18  nor 
does  the  fact  that  persona  of  high  respectability  have  informed 
the  insurer  that  it  was  absolutely  impossible  for  the  insured 
to  have  lost  so  large  an  amount  of  goods  as  is  claimed  lead  to 
the  irresistible  conclusion  that  the  company  will  defend  the 
suit  and  that  therefore  the  insured  need  not  furnish  proofs  of 
loss.19  And  where  a  letter  was  written  by  the  secretary  of 
the  insurance  company  prior  to  the  expiration  of  the  time  lim- 
ited for  furnishing  proofs  to  the  insured,  stating  that  he  has 
investigated  the  claim  and  considers  it  invalid,  but  the  insured 
may,  if  he  so  desires,  reopen  the  matter  and  furnish  the  proofs, 
which  are  to  contain  proofs  of  certain  facts  which  the  secre- 
tary specifies,  such  fact  is  held  no  waiver  of  proof.20  In  a 
case  in  the  federal  courts  the  company  claimed  the  policy  was 
forfeited  for  nonpayment  of  premiums,  and  the  plaintiff  claim- 
ed it  to  be  still  in  force  under  the  nonforfeiture  laws  of  Mis- 
souri. In  answer  to  this  the  company  claimed  that  the  plaintiff 
had  waived  the  benefit  of  such  laws,  and  its  counsel  requested 
that  as  there  was  a  case  before  the  United  States  supreme  court 
involving  the  question  of  the  right  of  an  insured  to  waive  such 
provision,  the  matter  be  allowed  to  remain  as  it  was  until  such 
case  was  decided.  Upon  its  decision,  which  was  adverse  to 
the  insurer,  a  letter  was  sent  to  the  defendant  by  the  plaintiff's 
counsel,  asking  "if  the  company  will  insist  upon  a  suit  on  the 
policy  by  us,  or  will  settle  with  us  without  suit,  and  what 
proofs,  if  any  it  will  be  necessary  for  us  to  send."  The  com- 
pany claimed  a  forfeiture  on  the  ground  that  proofs  were  not 
furnished  in  the  required  time,  but  the  court  held  that  upon 
the  foregoing  facts  it  was  estopped  to  claim  a  forfeiture.21 

§  3357.     Waiver  by  Agent  of  Company — by  Adjuster. 

In  many  cases  the  provision  requiring  notice  and  proofs  of  loss 

"  Ponplo's  Bank  v.  JFtna  Ins.  Co.,  74  Fed.  Rep.  507. 
"  People's  Bank  v.  .Finn  Ins.  Co.,  74  Fed.  Hep.  507. 
50  Walsh  v.  DesMolnes  Ins.  Co.,  77  Town.  370. 

■  Equitable  L.  Ins.  Co.  v.  Winning,  58  Fed.  Rep.  541;  23  Ins.  L.  J. 
81. 
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may  be  waived  by  an  agent  of  the  company,22  and  the 
conditions  in  respect  to  notice  and  proofs  of  loss  may  be 
waived  by  an  agent  by  parol  in  spite  of  a  provision  that  no 
agent  can  change  the  terms  or  conditions,  and  the  same  shall 
not  be  changed  or  waived  except  in  writing,  signed  by  the 
president  or  secretary.23  So  also  the  adjuster  who  is  sent  by 
the  company  may  waive  the  provision  as  to  notice  and 
proofs.24 

§  3358.     Waiver  of  Notice  not  Waiver  of  Proofs. — The 

fact  that  the  notice  of  loss  has  been  given  and  that  the  com- 
pany does  not  notify  the  claimant  that  proofs  of  loss  are  re- 
quired does  not  operate  as  a  waiver  of  proof,25  nor  does  a 
waiver  of  the  notice  of  loss  operate  as  a  waiver  of  the  proofs 
of  loss.26 

§  3359.     Acting  on  Oral  Notice  Waives  Written  Notice 

If  the  insurers  receive  an  oral  notice  of  a  loss,  and  proceed  to 
act  upon  the  same,  they  will  waive  the  provision  requiring 
written  notice.27  Where  the  agent  of  the  company  lived  near 
the  scene  of  the  fire  and  had  notice  of  the  same  and  a  few 
days  afterward  the  president  of  the  company  and  one  of  the 
directors  came  to  the  place  of  the  fire,  examined  that  partic- 
ular property,  and  settled  other  losses,  it  was  held  error  to  non- 
suit the  plaintiff,  as  there  was  evidence  of  a  waiver  of  the  pro- 
vision requiring  written  notice  which  should  carry  the  case  to 
the  jury.28 

§  3360.      Stipulation  in  Policy  that  Waiver  must  be  in 
Writing  does   not  Apply  to  Proofs  of  Loss. — Though  the 

a  See  c.  xxi,  herein. 

"*  Carson  v.  Jersey  City  F.  Ins.  Co.,  14  Vroom  (N.  J.),  300;  39  Am. 
Dec.  584.  See  sees.  577,  et  seq.,  herein,  as  to  power  of  agent  to 
waive  notice  and  proofs  of  loss. 

u  See  sees.  584-86,  herein. 

a  O'Rielly  v.  Guardian  M.  L.  Tns.  Co.,  60  N.  T.  169. 

"  Deselere  v.  State  etc.  Ins.  Co.,  38  Pa.  St.  13. 

"  Edwards  v.  Travelers'  L.  Ins.  Co..  20  Fed.  Rep.  661.     ' 

18  Drake  v.  Farmers'  Union  Ins.  Co.,  3  Grant  Cas.  (Pa.)  325.    See, 
also,  Inland  Ins.  Co.  v.  Stauffer,  33  Pa.  St.  397. 
Joyce,  Vol.  IV .—203 
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policy  provides  that  no  condition  shall  he  waived  except  by  a 
writ  tin  agreement  indorsed  on  the  policy,  yet  the  service  of 
proofs  of  loss  may  be  waived  by  parol.29  Thus,  where  a  pol- 
icy of  insurance  against  fire  contained  this  clause:  "Nothing 
but  a  distinct  specific  agreement,  clearly  expressed  and  in- 
dorsed  on  the  policy,  shall  operate  as  a  waiver  of  any  printed 
or  written  condition  therein,"  it  was  held  not  to  refer  to  stip- 
ulations in  the  policy  as  to  notice  and  proofs  of  loss,  and  that 
the  failure  on  the  part  of  the  insurer  to  promptly  object  to  the 
form  and  sufficiency  of  such  notes  and  proofs  of  loss  amounted 
to  a  waiver  of  such  stipulation.30  In  Pennsylvania,  however, 
under  a  provision  in  a  policy  that  a  waiver  of  any  conditions 
must  be  "clearly  expressed  and  indorsed  on  the  policy,"  the 
oral  statement  of  the  company  to  pay  after  the  loss  without 
the  required  statement  thereof  is  held  not  to  amount  to  a 
waiver.31  A  provision  in  a  policy  that  "no  waiver  or  mod- 
ification of  any  of  the  terms  or  conditions  of  this  policy  shall 
be  made  in  any  event"  has  been  held  not  to  apply  to  the  re- 
quirement that  proofs  of  loss  are  to  be  furnished  within  a  cer- 
tain time.32 

§  3.301.  Mere  Silence  no  Waiver. — If  the  insured  does 
not  comply  with  the  conditions  of  the  policy  as  to  furnishing  no- 
tice and  proofs  of  loss  within  the  required  time,  mere  silence 
alone  on  the  part  of  the  company  will  not,  as  a  general  rule,  op- 
erate as  a  waiver  of  these  conditions.33  And  the  fact  that  the 
insured  fails  to  give  notice  or  to  furnish  proofs  within  the  time 
specified  in  the  policy  will  of  itself  defeat  a  recovery  in  the 
absence  of  a  waiver  of  the  conditions.  "When  a  loss  occurs 
tho  insured  is  presumed  to  know  the  terms  and  stipula- 
tions of  the  contract,  and  the  insurer  is  under  no  legal  obliga- 

*•  Lowry  v.  Lancashire  Ins.  Co.,  32  N.  Y.  329.  See,  also,  American 
F.  Ins.  Co.  v.  Sisk,  9  Ind.  App.  305;  36  N.  E.  Rep.  329;  Blake  v.  Ex- 
change Mnt.  Ins.  Co.,  12  Gray  (Mass),  265. 

80  Franklin  Ins.  Co.  v.  Chicago  Ice  Co.,  36  Md.  102;  11  Am.  Rep. 
409. 

u  Universal  Mut.  F.  Ins.  Co.,  v.  Weiss.  106  Pa.  St.  20. 

•»  Roker  v.  Amazon  Tns.  Co.,  51  Md.  512;  34  Am.  Rep.  323. 

*  Keenan  v.  Missouri  etc.  Ins.  Co..  12  Iowa,  120.  See,  also,  Knick- 
erbocker Ins.  Co.  v.  Gould,  80  111.  388;  O'Reilly  v.  Life  Ins.  Co.,  60 
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tion  to  notify  him  that  proofs  must  be  given  or  that  he  has 
omitted  to  give  them  within  the  time  stipulated.34  Silence, 
however,  when  coupled  with  any  act  or  acts  upon  the  part  of 
the  insurers  which  tend  to  mislead  the  insured,  may  operate  as 
a  waiver.35 

§  3362.  Failing-  to  give  Notice  of  Defects  within 
Reasonable  Time  and  Specifying  Particular  Defects — 
Retention  of  Proofs. — If  notice  and  proofs  of  loss 
are  given  to  the  insurers  which  they  consider  in  any  way  de- 
fective, good  faith  requires  that  they  should  notify  the  in- 
sured of  such  fact  within  a  reasonable  time.  If,  however,  they 
fail  to  do  this  and  remain  silent,  or  proceed  to  negotiate  with 
the  insured  or  claimant  as  if  the  proofs  were  sufficient,  or 
proceed  without  referring  to  any  defects  therein,  then  they  will 
be  estopped  from  setting  up  in  defense  to  an  action  on  the 
policy  the  fact  that  the  proofs  are  defective.36     In  an  action 

N.  Y.  169;  reversing  s.  c.  1  Hun  (N.  Y.),  487;  Mueller  v.  South  Side  F. 
Ins.  Co.,  87  Pa.  St.  309;  Andreveno  v.  Mutual  Res.  Fund  L.  Ins.  Co., 
38  Fed.  Rep.  806. 

84  Patrick  v.  Farmers'  Ins.  Co.,  43  N.  H.  621. 

M  Keenan  v.   Missouri  etc.  Ins.  Co.,  12  Iowa,  126. 

M  Moyer  v.  Sun  F.  Office  of  London  (Pa.  1896),  35  Atl.  Rep.  221; 
Franklin  Ins.  Co.  v.  Chicago  Ice  Co.,  36  Md.  102;  Connecticut  F.  Ins. 
Co.  v.  Hamilton,  59  Fed.  Rep.  258;  23  Ins.  L.  J.  241;  Fireman's  Ins. 
Co.  v.  Crandall,  33  Ala.  9;  North  British  Ins.  Co.  v.  Febrath,  77  Ala. 
194;  Herron  v.  Peoria  M.  Ins.  Co.,  28  111.  235;  81  Am.  Dec.  272;  In- 
surance Co.  of  North  America  v.  Hope,  58  111.  75;  National 
Ace.  Assn.  v.  Taylor,  42  111.  App.  97;  Young  v.  Hartford 
F.  Ins.  Co.,  45  Iowa,  377;  Arnold  v.  Hartford  F.  Ins.  Co.,  3  Mo.  Leg. 
News,  121;  Jennings  v.  Metropolitan  L.  Ins.  Co.,  148  Mass.  61;  Au- 
rora F.  Ins.  Co.  v.  Kranich,  36  Mich.  289;  Walker  v.  Metropolitan 
Ins.  Co.,  56  Me.  371 ;  Planters'  Ins.  Co.  v.  Deford,  38  Md.  382;  Butter- 
worth  v.  Northern  Assur.  Co.,  132  Mass.  492;  Blake  v.  Exchange 
Mut.  Ins.  Co.,  12  Gray  (Mass.),  265;  McCullough  v.  Phoenix  Ins.  Co. 
(Mo.  1S93),  21  S.  W.  Rep.  207;  Western  Home  Ins.  Co.  v.  Richardson, 
40  Neb.  1;  58  N.  W.  Rep.  597;  Phoenix  Ins.  Co.  v.  Rad  Bila  Hora  C. 
S.  P.  S.,  41  Neb.  21;  59  N.  W.  Rep.  752;  Jones  v.  Mechanics'  F.  Ins. 
Co..  36  N.  J.  L.  29;  13  Am.  Rep.  405;  State  Ins.  Co.  v.  Mackens,  38 
N.  J.  L.  564;  Hibernia  M.  F.  Ins.  Co.  v.  Meyer,  39  N.  J.  L.  482;  Trippe 
v.  Provident  Fund  Soc,  140  N.  Y.  23;  35  N.  E.  Rep.  316;  55  N.  Y.  St. 
Rep.  3S0;  Bush  v.  Westchester  F.  Ins.  Co.,  2  Thomp.  &  C.  (N.  Y.) 
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upon  a  policy  of  marine  insurance,  where  it  appeared  that 
the  insured  had  presented  a  statement  in  proper  form  of  a 
tractive  total  loss,  it  was  held  that  if  the  insured  received 
the  same  without  objection  and  suj  no  modification,  tho 

fuel  that  the  loss  was  not  also  stated  as  a  partial  loss  would  not 
prevent  the  insured  from  recovering  for  a  constructive  total 
loss,  though  the  policy  provided  that  "in  case  of  loss,  such  loss* 
shall  be  paid  in  sixty  days  after  proof  and  adjustment  there- 
of," and  that  "the  assured  shall  not  have  the  right  to  aban- 
don the  vessel  for  the  amount  of  damage  merely,  unless  the 
amount  which,  the  insurer  would  be  liable  to  pay  under  an  ad- 
justment as  of  a  partial  loss  shall  exceed  half  the  amount  in- 
sured." 37  Ketention  of  the  proofs  by  the  insurer  for  a  pe- 
riod of  thirty-eight  days,38  forty-five  days,39  and  forty-eight 

620;  Murray  v.  Great  Western  Ins.  Co.,  72  Hun  (N.  Y.),  282:  ."  N.  V. 
St.  Rep.  748;  25  N.  Y.  Supp.  414;  ^Etna  Ins.  Co.  v.  Tyler.  16  Wend. 
iN.  Y.)  385;  30  Am.  Dec.  90;  Turley  v.  Insurance  Co.,  25  Wend.  (N. 
Y.)  375;  Peacock  v.  New  York  L.  Ins.  Co.,  1  Bosw.  (N.  Y.)  338;  Bum- 
stead  v.  Dividend  Mut.  Ins.  Co.,  12  N.  Y.  (2  Kern)  81;  Bink  v.  Guar- 
anty Mut.  Ace.  Assn.  (Sup.   CO,  28;  N.  Y.  St.  Kep.  921;  Weed  v. 
Hamburg  Bremen  F.  Ins.  Co.,  133  N.  Y.  395;  31  N.  E.  Rep.  231;  45  N. 
Y.  St.  Rep.  105;  21  Ins.  L.  J.  533;  Hartford  Ins.  Co.  v.  Harmer.  2 
Ohio  St  452;  Heideinreich  v.  iEtna  Ins.  Co.,  26  Or.  70;  37  Pac.  Rep. 
64;  Ben  Franklin  Ins.  Co.  v.  Flynn.  98  Pa.  St.  627;  Susquehanna  F. 
Ins.  Co.  v.  Cusick,  109  Pa.  St.  157;  Universal  F.  Ins.  Co.  v.  Block,  109 
Pa.  St.  535;  Theirolf  v.  Universal  F.  Ins.  Co.,  110  Pa.  37;  20  Atl. 
Rep.  412;  Commercial  Union  Assur.  Co.  v.  Hocking,  115  Pa.  St.  407; 
8  Atl.  Rep.  589;  Stambler  v.  Order  of  Pente,  159  Pa.  St.  492;  28  Ail. 
Rep.  301;  Whitmore  v.  Dwelling  House  Ins.  Co.  (Pa.).  23  Atl.  Rep. 
1131;  Welsh  v.  London  Assur.  Co.  HS92),  25  Atl.  Rep.  142;  22  Ins.  L. 
J.  94;  Carpenter  v.  Allemania  F.  Ins.  Co.,  156  Pa.  St.  37;  26  Atl.  Rep. 
781;  Marsden  v.  Phoenix  F.  Ins.  Co.,  1  S.  C.  24;  Lyons  v.  Insurance 
Co..  87  Tonn.  .'',41;  Queen  Ins.  Co.  v.  May  (Tex.  Civ.  App.   1896),  35 
S.  W.  Rep.  82t»:  Walsh  v.  Vermont  F.  Ins.  Co.,  54  Vt  351;  Home  Ins. 
Co.  v.  Cohen,  20  Gratt.  (Va.)  312;  Vergeront  v.  German  Ins.  Co.,  86 
Wis.  425;  56  N.  W.  Rep.   1096;  23  Ins.  L.  J.  236;  Killips  v.  Putnam 
Ins.  Co.,  28  Wis.  472;  Vaugindertaelen  v.  Phoenix  Ins.  Co.,  82  Wis. 
1V_';  .".1  N.  W.  Rep.  1122;  Cayon  v.  Dwelling  House  Ins.  Co.,  68  Wis. 
51o';  32  N.  W.  Rep.  540;  Civ.  Code  Cal*  2035.    See  sec.  589,  herein. 
But  see  Clark  v.  Phoenix  Ins.  Co.,  14  Can.  L.  T.  266;  Winnesheik 
Ins.  Co.  v.  Schueller.  60  111.  465. 

"  Taber  v.  China  Mut.  ins.  <••>..  133  Mass.  239. 

■  Konney  v.  Home  Ins.  Co..  71   N.  Y.  396;  27  Am.  Rep.  60. 

»  Jones  v.  Boward  Ins.  Co.,  117  N.  Y.  103;  26  N.  Y.  St.  Rep.  844. 
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days,40  without  objection,  has  been  held  to  estop  him  from  set- 
ting up  in  defense  to  an  action  upon  the  policy,  the  fact  that 
the  proofs  are  defective.  In  those  cases  in  which  the  insured 
has  retained  the  proofs  without  making  any  objection  after  the 
commencement  of  an  action  on  the  policy,  it  has  been  held 
that  such  retention  estops  them  from  setting  up  in  defense  de- 
fects in  the  proofs.41  The  insurer,  if  he  objects  to  the  proofs  of 
loss,  must  point  out  the  specific  defects,  and  a  failure  to  do  so 
will  operate  as  a  waiver.  'Insured  should  be  notified  of  the 
particular  defects  so  that  he  may  remedy  the  same.42  The  in- 
surer cannot  return  the  proofs  with  the  general  statement  that 
they  are  defective.  This  is  too  indefinite.  So  where  the 
proofs  were  returned  with  the  statement  that  they  were  "de- 
ficient both  in  form  and  substance,"  it  was  held  to  be  too  gen- 
eral;43 and  where  proofs  of  loss  are  prepared  in  conformity 
with  the  direction  of  an  insurance  company's  agent,  and  sub- 
mitted to  the  company,  which  retains  them  for  several  days 
and  then  sends  a  general  notice  to  the  person  claiming  under 
the  policy  that  the  proofs  are  defective,  without  specifying  in 
what  particular,  additional  proofs  need  not  be  furnished.44  If 
the  adjuster  of  the  company  to  whom  proofs  of  loss  are  deliv- 
ered after  the  expiration  of  the  time  prescribed  in  the  policy 
for  furnishing  them  retains  the  same  without  objection,  this 
will  constitute  a  waiver.45 


40  Capital  Ins.  Co.  v.  Wallace,  48  Kan.  400;  29  Pac.  Rep.  755;  21 
Ins.  L.  J.  516;  22  Ins.  L.  J.  397. 

41  Lockwood  v.  Middlesex  Mut.  Assur.  Co.,  47  Conn.  553;  Conti- 
nental L.  Ins.  Co.  v.  Rogers,  119  111.  474;  Works  v.  Farmers'  Ins. 
Co.,  57  Me.  281:  Patterson  v.  Triumph  Ins.  Co..  31  Conn.  193;  Swan  v. 
Liverpool  Ins.  Co.,  52  Miss.  704;  Besetim  v.  Humboldt  F.  &  M.  Ins. 
Co..  35  N.  J.  429;  Van  Deneen  v.  Charter  Oak  Ins.  Co.,  1  Rob.  (N. 
Y.)  55. 

43  Insurance  Co.  of  North  America  v.  McDowell,  20  111.  120;  99 
Am.  Dec.  497;  Union  Ins.  Co.  v.  Barwick,  36  Neb.  223;  54  N.  W.  Rep. 
519;  Boynton  v.  C.  &  E.  Mut.  Ins.  Co.,  16  Barb.  (N.  Y.)  254;  Imperial 
F  Ins.  Co.  v.  Murray.  73  Pa.  St.  13. 

48  Meyers  v.  Council  Bluffs  Ins.  Co. 

44  Pratt  v.  New  York  Cent.  Ins.  Co..  55  N.  Y.  505;  14  Am.  Rep.  304. 

45  Minneapolis  etc.  Ry.  Co.  v.  Home  Ins.  Co.  (Minn.  1896),  66  N.  W. 
Rep.  132. 
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§  :\:>(>,i.  Only  Defects  Specified  can  be  Relied  on  as 
Defens< — Others  not  Specified   are  Waived. — Where  t lie 

insurer  specifies  a  certain  defect  or  certain  defects  in  the 
proofs  of  lo.~.-,  and  there  are  also  other  defects  which  are  not 
specified  or  referred  to,  the  Latter  are  held  to  be  waived.4" 
Thus,  where  the  insurer  received  proofs  of  loss  after  the  time 
limited  had  elapsed  and  the  insurer  raised  the  objection  that 
they  were  not  furnished  by  the  proper  person,  but  raised  no 
objection  as  to  the  time  of  submitting  them,  it  was  held  that 
the  provision  as  to  the  time  was  waived.47  And  an  objection 
to  the  certificate  of  the  magistrate  was  held  to  be  a  waiver  of 
any  defects  in  the  form  of  the  proofs.48 

§  3304.  Where  Insurer  Objects  to  Proofs  and  Re- 
fers to  Policy.  —  Where  insurers  apprise  the  claimant  that 
his  papers  are  not  proof,  and  refer  him  to  the  policy,  they  are 
not  held  to  have  waived  the  defect  because  they  did  not  go 
further  and  specify  it,  nor  because  they  at  the  same  time  took 
other  objections  to  being  held  liable.49  So  where  the  presi- 
dent of  an  insurance  company  refused  to  pay  a  loss,  and  in  re- 
ply to  a  question  as  to  what  further  proof  was  necessary  re- 
ferred the  claimant  to  the  form  in  the  policy,  it  was  held  that 
this  could  not  be  considered  as  a  waiver  of  further  proof.60 

§   3365.      Failure  of  Insurer  to  Respond  to  Inquiries. 

If  the  insurer  receives  the  proofs  of  loss  and  subsequent  to 
their  receipt  inquiries  are  made  by  the  claimant  as  to  whether 
the  proofs  are  sufficient,  a  failure  upon  the  part  of  the  insurer 
to  respond  to  such  inquiries  will  operate  as  a  waiver  of  any 
defects  in  the  proofs,  if  any  in  fact  exist.51 

48  Ayres  v.  Hartford  F.  Ins.  Co.,  17  Iowa,  176;  85  Am.  Dec.  553; 
Phillips  v.  Protection  Ins.  Co.,  14  Mo.  220. 

47  Moore  v.  Hanover  F.  Tns.  Co.,  71  Hun  (N.  Y.),  199;  53  N.  Y.  St. 
Rep.  861 ;  24  N.  Y.  Bupp.  507. 

w  Bailey  v.  Hope  Ins.  Co.,  55  Me.  474. 

"  Kimball  v.  Hamilton  etc.  Tns.  Co..  8  Rosw.  (N.  Y.)  495. 

00  Spring  Garden  Mut  Ins.  Co.  v.  Evans.  9  Md.  1. 

M  Elliot  Five  Cent  Sav.  Rank  v.  Commereial  Union  Assur.  Co, 
142  Mass.  142;  Parks  v.  Phoenix  Ins.  Co.,  20  Mo.  App.  537. 
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§   3366.      "Where  Insurer  Requires   Corrections  which 
cannot  be  Made  in  Time  Limited   for  Furnishing  Proofs. 

If  the  insurer  objects  to  the  proofs  as  defective,  and  requires 
certain  corrections  to  be  made,  knowing  that  such  corrections 
cannot  be  made  within  the  time  prescribed  for  furnishing  the 
proofs  of  loss,  this  will  be  held  to  be  a  waiver  of  the  limitation, 
and  if  the  insured  makes  the  corrections  and  tenders  the 
proofs  as  corrected  within  a  reasonable  time,  this  will  be  suf- 
ficient.52 

§  3367.  Receipt  of  Proofs  after  Time  Limited  by 
Policy  for  Furnishing-  Same. — The  fact  that  the  insurer  re 
ceives  the  proofs  of  loss  after  the  time  limited  by  the  policy 
and  retains  the  same  without  objection  does  not  of  itself  oper- 
ate as  a  waiver  of  the  right  to  insist  that  the  condition  has 
not  been  complied  with.  The  failure  upon  the  part  of  the 
insured  to  furnish  the  proofs  within  the  time  limited  forfeits 
his  right  to  recover  upon  the  policy.  The  furnishing  of  the 
proofs  within  such  time  is  a  condition  precedent  to  recovery, 
a  noncompliance  with  which  will  defeat  a  recovery  in  the  ab- 
sence of  waiver  of  the  provision.  Consequently,  when  the 
time  has  elapsed  and  the  proofs  have  not  been  furnished,  and 
there  has  been  no  waiver,  the  insurer  having  done  nothing  to 
induce  the  omission,  the  mere  receipt  of  proof  subsequently 
in  silence  by  the  insurer  will  not  operate  as  a  waiver,  since 
there  having  been  a  forfeiture  the  claimant  has  no  rights 
which  are  lost  by  such  silence;  no  estoppel  can  consequently 
arise.53  If  the  silence  of  the  insurers  at  the  time  of  the  re- 
ceipt of  the  proofs  subsequently  is,  however,  accompanied  by 
other  acts  or  conduct  on  their  part  which  might  fairly  lead  the 
claimant  to  believe  that  the  company  still  regards  the  con- 

52  Hicks  v.  Empire  Ins.  Co..  6  Mo.  App.  254. 

53  St.  Louis  Ins.  Co.  v.  Kyle,  11  SIo.  278;  49  Am.  Dec.  74;  Patrick 
v.  Insurance  Co.,  43  N.  H.  621;  Bell  v.  Lycoming  F.  Ins.  Co..  19  Hun 
(N.  Y.),  238;  Brown  v.  London  Assur.  Co..  40  Hun  (N.  Y/t,  101;  Brink 
v.  Hanover  F.  Ins.  Co.,  80  N.  Y.  108;  Diehl  v.  Adams  Co.  Mut.  Ins. 
Co.,  58  Pa.  St.  542.  But  see  Weiss  v.  .-Vmoricnn  F.  Ins.  Co.,  148  Pa.  St. 
349;  23  Atl.  Rep.  991.  Examine  Brink  v.  Hanover  F.  Ins.  Co.,  80  N. 
Y.  10S. 
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tract  to  be  in  force  and  binding,  this  will  operate  as  a  waiver 
of  the  delay  in  furnishing  the  proofs."     Thus,  the  company  is 

held  to  waive  the  condition  as  to  the  time  within  which  the 
ofs  must  be  made  if  it  receives  the  same  after  the  time 
limited,  and  subsequently  from  time  to  time  requires  the  in- 
sured to  amend  the  proofs.55  So  also  a  written  agreement 
made,  after  the  time  limited  by  the  policy  for  making  proofs 
of  loss,  that  the  amount  of  loss  shall  be  submitted  to  appraisal 
has  been  held  to  operate  as  a  waiver  of  the  failure  to  make  the 
proof,  notwithstanding  a  provision  to  the  effect  that  the  in- 
r  "shall  not  be  held  to  have  waived  any  provision  or  con- 
dition of  this  policy  ....  by  any  requirement,  act,  or  pro- 
ceeding  on  its  part  relative  to  the  appraisal."  56 

§  3368.     Request  by  Insurers  that  Proofs  be  Furnished. 

The  question  as  to  whether  a  demand  by  the  insurers  for 
proofs  of  loss  waives  certain  known  breaches  of  warranties  or 
conditions  has  arisen  in  many  cases.  In  Wisconsin  it  has  been 
held  that  if  insurer,  having  knowledge  of  certain  breaches  of 
conditions  which  would  be  a  sufficient  defense  to  an  action  on 
the  policy,  does  not  deny  his  liability  or  mention  the  breach 
to  the  claimant  and  require  him  to  furnish  proofs  of  loss,  which 
he  does  at  considerable  time  and  expense,  this  will  estop  the 
company  from  claiming  a  forfeiture  for  such  breaches.57  And 
in  California  it  is  held  that  if  the  insurer  at  the  time  of  making 

"  Rokes  v.  Amazon  Ins.  Co.,  51  Mel.  512. 

"  Weed  v.  Hamburg-Bremen  F.  Ins.  Co.,  133  N.  Y.  394;  31  N.  E. 
Rep.  231;  45  N.  Y.  St.  Rep.  105;  21  Ins.  L.  J.  577. 

Bishop  v.  Agricultural  Ins.  Co.,  130  N.  Y.  488;  29  N.  E.  Rep. 
844;    12  N.  Y.  St.  Rep.  369;  21  Ins.  L.  J.  345. 

07  Cannon  v.  Home  Ins.  Co.,  53  Wis.  5S5.  In  this  case  the  assured 
having  furnished  Imperfect  proofs  of  loss,  and  his  attorneys  having 
Inquired  of  the  insurer  what  its  position  was  in  relation  to  the  claim, 
the  latter,  without  referring  in  any  manner  to  any  breach  of  the 
ri.mliti.nis  of  the  policy,  answered  that  if  the  assured  had  a  fair 
and  legal  claim  he  "should  make  out  such  proofs  as  the  policy  re- 
quires and  send  here,  and  on  receipt  of  the  same"  the  claim  should 
be  Investigated,  and  the  attorneys  should  be  promptly  advised  of  the 
Insurer's  views.  Held,  a  waiver  of  any  breach  of  the  conditions  of 
the  policy  then  known  to  the  Insurer. 
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such  demand  for  proofs  of  loss  has  knowledge  of  a  forfeiture 
on  account  of  a  change  of  title  in  the  insured  property,  and 
remains  silent  as  to  the  defense,  it  operates  as  a  waiver.58 
And  similar  decisions  have  also  been  given  in  Illinois59  and  in 
Michigan.00  And  in  Dakota  it  has  been  held  that  if  the  in- 
surer does  not  even  make  any  demand,  but  simply  allows  the 
insured  to  take  the  time  and  incur  the  expense  of  making 
proofs  of  loss  after  he  has  knowledge  of  any  cause  for  forfei- 
ture, this  will  be  a  waiver  of  such  defense.61  In  a  recent  case 
in  Tennessee  there  was  held  to  be  no  waiver  by  the  demand 
for  proofs.  In  this  case,  however,  it  appeared  that  the  com- 
pany denied  all  liability  at  the  time  of  making  the  request 
for  proofs.  Consequently,  this  case  differs  somewhat  from 
the  preceding  cases  we  have  cited,  in  that  there  was  a  reser- 
vation, as  it  were,  on  the  part  of  the  insurer,  and  the  insured 
in  making  the  proofs  knew  that  all  liability  was  denied,  but 
that  if  any  existed  the  amount  of  his  demand  was  contested. 
The  insured  had  not  been  misled,  and  there  had  been  no  ele- 
ment of  an  estoppel  in  the  acts  of  the  insurer.62  In  a  case 
which  arose  in  New  York,  however,  it  was  held  that  a  de- 
mand of  the  proofs  by  the  insurer  did  not  waive  their  right  to 
set  up  as  a  defense  to  an  action  on  the  policy  the  fact  that 
the  policy  had  been  forfeited  because  of  nonpayment  of  the 
dues.63  A  case  involving  this  question  also  arose  in  Iowa,64 
where  it  appeared  that  the  policy  limited  the  amount  of  other 
insurance  to  a  certain  sum.  In  the  proofs  the  amount  of  other 
insurance  was  stated  at  a  sum  in  excess  of  the  amount  limited 
in  the  policy,  but  the  proofs  also  stated  that  the  conditions  of 
the  policy  had  not  been  violated.  The  company,  after  these 
proofs  had  been  submitted,  required  the  insured  to  submit  ad- 

■  Silverberg  v.  Phenix  Ins.  Co.,  67  Cal.  36. 
8B  German  F.  Ins.  Co.  v.  Greenert.  112  111.  68. 

60  Cobbs  v.  Fire  Assn.  of  Philadelphia,  68  Mich.  463;  36  N.  W.  Rep. 
222. 

91  Smith  v.  St.  Paul  F.  &  M.  Ins.  Co.,  3  Dak.  80. 

92  Boyd  v.  Vanderbilt  Ins.  Co..  90  Tenn.  212;  16  S.  W.  Rep.  470. 

63  Ronald  v.  Mutual  Res.  Fund  L.  Assn.,  23  Abb.  N.  C.  (N.  Y.)  271. 
But  see  Titus  v.  Glens  Falls  Ins.  Co..  81  N.  Y.  410. 
u  Antes  v.  Western  Assur.  Co.,  84  Iowa,  355. 
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ditional  proofs  containing  copies  of  the  written  portions  of 
all  of  the  other  policies  on  tlic  property.  lie  did  so,  incurring 
an  expense  of  about  twenty  five  dollars.  It  was  contended 
that  the  requiring  of  additional  proofs  was  a  waiver  of  the 
forfeiture,  but  the  Bupreme  court  held  that  it  was  not  a  waiv- 
er.65 Although  this  case  is  open  to  criticism,66  it  seems  to  be  in 
linewith  an  earlier  decision  inthe  same  state  undera  somewhat 
different  state  of  facts.    In  that  case  a  policy  of  insurance  pro- 

85  The  court  said:  "Suppose  for  a  moment  that  the  written  proofs 
had  contained  an  admission  in  terms  that  at  the  time  of  the  loss 
there  were  six  thousand  dollars  in  excessive  insurance,  and  we  have 
a  plain  application  of  the  rule  claimed  for.  Then  there  would  he 
no  necessity  for  further  proofs,  and  to  then  place  the  insured  at  fur- 
ther expense  and  trouble  would  be  to  recognize  the  policy  as  valid, 
for  It  is  not  to  be  presumed  that  such  proofs  would  be  required  un- 
der a  policy  known  and  intended  to  be  treated  as  void."  These 
words  by  themselves  might  load  to  an  inference  that  if  the  court 
had  knowledge  of  a  breach  of  the  conditions  and  required  proofs 
to  be  furnished  it  would  operate  as  a  waiver.  But  the  court  evi- 
dently does  not  intend  to  have  such  an  inference  drawn,  for  it  sub- 
sequently bases  the  right  of  the  insurer  to  demand  proof  as  a  con- 
tract right,  and  says:  "The  particular  difficulty  in  the  way  of  ad- 
justment in  the  case  was  the  fact  of  excessive  insurance,  and  this 
was  the  particular  in  which  the  company  was  requiring  the  proofs 
to  be  made  more  specific  and  in  conformity  with  the  contract,  that 
thereby  it  might  be  aided  by  the  assurcd's  own  proofs  to  know  the 

facts The  company,   in  asking  for  additional   proofs,  was 

asking  for  what  it  was  entitled  to  under  its  contract  and  the  law. 
This  Is  not  a  case  of  hardship.  The  insured  had  by  their  act  in 
taking  additional  insurance  elected  to  avoid  this  policy,  and  at  the 
time  of  the  loss  had  no  claim  against  the  company.  Their  ri^lit 
of  action,  if  any,  depends  upon  the  company's  having  after  the  loss 
so  acted  as  to  create  a  liability."  With  due  respect  to  the  honorable 
court,  we  think  the  latter  part  of  this  decision  open  to  criticism. 
How  can  it  be  said  that  the  insured  had  no  claim  against  the  com- 
pany at  the  time  of  the  loss,  or  in  other  words,  no  contract  rights, 
and  at  the  same  time  that  the  insurer  has  certain  rights  under  a 
contract  which  is  operative  as  to  the  insured?  If  by  the  act  of  the 
insured  he  has  no  rights  against  the  insurer,  can  the  insurer  claim- 
ing by  virtue  of  the  same  forfeited  contract  demand  proof  of  loss 
under  such  contract  and  put  the  claimant  to  time,  trouble,  and  ex- 
pense in  furnishing  them?  It  seems  to  us  that  in  such  a  case  there 
is  a  clear  element  of  estoppel.  If  the  insured  had  no  rights  under 
the  contract,  certainly  the  insurer  had  none  which  he  could  en- 
force. 

"  See  last  note. 
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vided  that  tlie  company  would  not  be  liable  for  any  loss  oc- 
curring while  the  building  insured  was  unoccupied,  and  that 
no  loss  should  become  payable  until  proofs  had  been  rendered 
stating,  among  other  facts,  that  the  building  was  occupied 
when  burned.  It  was  held  that  the  company  did  not,  by  de- 
manding proofs  of  loss  after  being  orally  informed  that  the 
building  was  unoccupied  when  destroyed,  waive  its  right  to 
forfeit  the  policy  under  the  above  provision.67 

§  3369.  Same  Subject — Conclusion. — From  a  considera- 
tion of  the  principles  applicable  in  cases  of  waiver  and  estop- 
pel, we  think  the  following  rule  may  be  deduced  as  to  the 
effect  of  demanding  proofs  of  loss.  If  the  insurer  demands 
proofs  of  loss  or  additional  proofs,  and  he  has  actual  knowl- 
edge, or  it  clearly  appears  from  the  circumstances  of  the  case 
that  at  the  time  of  making  the  demand  the  insurer  has  knowl- 
edge of  the  fact  that  some  condition  or  warranty  of  the  policy 
has  been  violated,  or  that  for  any  reason  the  policy  has  been 
forfeited,  and  the  insured  complies  with  such  demand  at  con- 
siderable time,  trouble,  and  expense,  the  demanding  of  such 
proofs  will  estop  the  insurer  from  subsequently  relying  upon 
such  breach  as  a  defense  to  an  action  on  the  policy.68 

§  3370.     Effect   of  Requiring   Additional   Proofs. — If 

the  company  receives  proofs  of  loss  and  subsequently  requires 
the  claimant  to  furnish  additional  proofs  or  to  amend  the 
proofs  already  given,  and  at  the  time  of  making  such  request 
it  has  knowledge  of  breaches  of  any  of  the  conditions,  or  of 
any  other  cause  which  might  be  a  defense  to  an  action  upon 
the  policy,  and  remains  silent  as  to  such  defense,  this  will  con- 
stitute a  waiver,  and  prevent  the  insurer  from  setting  up  in 
defense  such  breach  of  condition  or  other  cause  preventing  re- 
covery of  which  it  had  knowledge.  Thus,  where  notice  and 
proofs  were  required  to  be  given  "forthwith,"  and  they  were 

m  Fitzpatrick  v.  Hawkeye  Ins.  Co..  53  Iowa,  335. 
w  As  to  denial  of  liability  and  demanding  proofs  of  loss,  see  Boyd 
v.  Yanderbilt  Ins.  Co.,  90  Tenn.  212;  16  S.  W.  Rep.  470. 
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not  furnished  within  nineteen  'lays  after  the  fire,  it  was  held 
that  if  the  company  retained  the  proofs,  remained  silent  as  to 
the  time  of  making  them,  and  from  time  to  time  required  the 
insured  to  amend  the  proofs,  this  would  he  a  waiver  of  any 
right  to  object  that  proofs  were  not  furnished  in  time.68a  In 
order  to  constitute  a  waiver,  however,  in  such  cases  it  must  ap- 
pear that  the  company  had  knowledge  of  such  defense  at  the 
time  of  requiring  the  additional  proof.08 

§  3371.  Waiver  not  Acted  upon,  etc. — Though  the  in- 
surer may  have  done  some  act  which  operates  as  a  waiver  of 
formal  proofs,  yet  this  will  not  estop  the  insurer  from  subse- 
quently requiring  the  insured  to  furnish  proofs  of  loss,  pro- 
vided the  latter  has  not  acted  upon  such  waiver  or  has  suf- 
fered no  injury  in  any  way,  and  provided  also  that  a  reason- 
able time  remains  within  which  proofs  may  be  made  before 
the  expiration  of  the  time  limited  by  the  policy.  Thus,  where 
the  company  had  in  good  faith  sent  its  adjuster  to  the  insured 
to  notify  him  that  the  loss  would  not  be  paid,  but  shortly  after 
that  and  a  considerable  time  before  the  expiration  of  the  pe- 
riod limited  by  the  policy  within  which  proofs  were  required 
to  be  given  sent  blanks  to  the  attorney  of  the  insured,  together 
with  a  letter  stating  that  upon  receipt  of  proof  of  loss  for  the 
insured  the  claim  would  be  considered,  it  was  held  to  operate 
as  a  withdrawal  of  the  waiver  on  the  part  of  the  company  by 
its  refusal  to  pay  the  loss.70  If  the  claimant  has  acted  upon 
such  waiver,  or  suffered  any  injury  thereby,  the  company  can- 
not retract  it.71 

§  3372.  "Where  Person  Insured  Dies  Without  Knowl- 
edge of  Beneficiary  or  Insurers,  and  Proofs  are  not  Fur- 
nished Within  Time  Limited. — In  a  New  York  case,  a  policy 

wa  Weed  v.  Hamburg-Bremen  F.  Ins.  Co.,  133  N.  Y.  394;  31  N.  E. 
Rep.  231;  45  N.  Y.  St.  Rep.  105;  21  Ins.  L.  J.  577.  See,  also,  Mer- 
chants' Ins.  Co.  of  Newark  v.  Glbbs,  50  N.  J.  L.  079;  29  Atl.  Rep. 
485. 

80  Roneeke  v.  Cnnnortinit  M.  L.  Ins.  Co.,  105  tJ.  S.  355;  Ryan  v. 
Springfield  F.  &  M.  Ins.  Co..  46  Wis.  071. 

70  llnlm  v.  Guardian  Assur.  Co.,  23  Or.  570;  32  Pac.  Rep.  683. 

71  German  ins.  v^o.  v.  Gibson,  5o  Ark.  494. 
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of  life  insurance,  assigned  to  plaintiff,  provided  that  the  de- 
fendant should  be  notified  forthwith  of  the  death  of  the  in- 
sured, and  that  the  owner  should,  as  soon  as  possible  thereaf- 
ter, deliver  to  the  defendant  a  particular  account  of  the  cause, 
time,  place,  and  circumstances,  and  that  unless  such  proofs 
were  presented  within  twelve  months  from  the  time  the  death 
occurred,  the  policy  should  be  forfeited.  After  the  assign- 
ment the  plaintiff  paid  the  premiums  by  his  checks.  About 
July  1,1872,  the  plaintiff,  being  about  to  go  to  Europe, paid  in 
advance  the  premium  due  August  10th.  It  was  then  agreed  be- 
tween him  and  the  general  agent  that  if  tlie  insured  should  die 
before  the  premium  became  due  the  company's  agents  would 
know  of  it  before  the  plaintiff  could,  and  that  the  premium 
should  be  returned,  and  that  "there  was  no  trouble  at  all  in 
regard  to  that  whole  thing."  The  plaintiff  returned  in  Octo- 
ber, 1872.  The  insured  died  July  27,  1873,  but  his  death  was 
not  known  to  either  party  until  July,  1875.  The  plaintiff 
paid  the  premiums  for  1873  and  1874,  having  received  no- 
tice from  the  company  of  the  time  when  they  were  to  fall  due, 
and  receiving  renewal  receipts.  In  June  or  July,  1875,  plain- 
tiff learned  of  the  death,  notified  the  company,  received  blanks 
for  proofs  of  death,  and  delivered  the  proofs  to  them  July 
9th.  The  proof  stated  the  death  in  July,  1873.  The  com- 
pany retained  the  proofs  until  October  next  without  objection, 
and  then  took  the  ground  that  the  policy  was  forfeited  by  the 
omission  to  serve  the  proofs  within  twelve  months  of  the 
death.  Tho  policy  was  payable  in  three  months  after  proof 
of  death.  The  company  retained  the  premiums  paid  after 
the  death,  and  never  offered  to  return  them  until  after  the  ac- 
tion, and  it  was  held  that  the  forfeiture  was  waived.72 

§  3373.  Denial  of  Liability  is  Waiver  of  Proofs  or 
Defects  in  Proofs.  —  A  denial  by  the  insurer  of  all  lia- 
bility under  the  policy  will  operate  as  a  waiver  of  the  provis- 
ion requiring  notice  and  proofs  of  loss,73  or  of  any  defects  in 

n  Prentice  v.  Knickerbocker  L.  Ins.  Co.,  77  N.  Y.  483;  33  Am.  Rep. 
051. 

n  TTnthank  v.  Travelers'  Ins.  Co..  4  Biss.  (C.  C.)  357;  Steamship 
Lulana  Co.  v.  Hall,  55  Fed.  Rep.  663;  Massel  v.  Protective  M.  P. 
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in. t ice  of    proofs.74     In   Maryland  notice  was  given  to  the 
underwriters  for  the  condemnation  of  an  insured  vessel,  and 

Ins.  Co.  (R.  I.  1890),  33  Atl.  Rep.  209;  Gross  v.  Milwaukee  &  M.  Ins. 
Co.  (Wis.  1896),  66  N.  W.  Rep.  712;  Lozensky  v.  Supreme  Lodge  K. 
of  II.,  31  Fed.  Rep.  682;  Knickerbocker  L.  Ins.  Co.  v.  Pendleton,  112 
r.  s.  696;  Dnsell  v.  Bartford  L.  &  A.  Ins.  Co..  32  Fed.  Rep.  443;  Ger- 
man Ins.  Co.  v.  Gibson,  53  Ark.  494;  14  S.  W.  Rep.  072;  Gold  v.  Sun 
Ins.  Co.,  73  Cal.  210;  14  Pac.  Rep.  786;  I'arman  v.  Phoenix  Ins.  Co., 
83  Cal.  246;  23  Pac.  Rep.  S69;  Millard  v.  Supreme  Council  A.  L.  of  II., 
M  Cal.  340;  22  Pac.  Rep.  864;  California  Ins.  Co.  v.  Gracey,  15  Colo. 
70;  24  Pac.  Rep.  577;  Merritt  v.  Cotton  States  L.  Ins.  Co.,  55  Ga.  103; 
Norwich  Trans.  Co.  v.  Western  Mass.  Ins.  Co.,  34  Conn.  561;  Ger- 
man-American  Ins.  Co.  v.  Davidson,  67  Ga.  11;  Continental  L.  Ins. 
Co.  v.  Rogers,  119  111.  474;  Grange  Mill  Co.  v.  Western  Assur.  Co., 
lis  ill.  396;  Covenant  Mut.  B.  Assn.  v.  Spies,  114  111.  463;  Ay  res  v 
Hartford  Ins.  Co.,  17  Iowa,  176;  Kansas  Protection  Union  v.  White, 
36  Kan.  760;  Phoenix  Ins.  Co.  v.  Weeks,  45  Kan.  751;  20  Pac.  Rep. 
410;  Daniel  v.  Fireman's  Ins.  Co.,  35  La.  Ann.  98;  Allegre  v.  Mary- 
land Ins.  Co.,  6  Har.  &  J.  (Md.)  408;  14  Am.  Dec.  289;  Franklin  Ins. 
Co.  v.  Coates.  14  Md.  2S5;  Thwing  v.  Groat  Western  Ins.  Co..  Ill 
Mass.  93  Ripplesteln  v.  St.  Louis  Mut.  L.  Ins.  Co.,  57  Mo.  SO;  Mc- 
Cowas  v.  Covenant  Mut.  L.  Ins.  Co.,  56  Mo.  573;  Anthiny  v.  Ger- 
man-American  L.  Ins.  Co.,  48  Mo.  App.  65;  Francis  v.  Somervill 
Mut.  Ins.  Co.,  25  N.  J.  L.  78;  Francis  v.  Ocean  Ins.  Co.,  6  Cow.  (N. 
Y.)  404;  Bennett  v.  Agricultural  Ins.  Co.,  15  Abb.  N.  C.  (N.  Y.)  234; 
Tost  v.  .Etna  Ins.  Co.,  43  Barb.  (N.  Y.)  351;  Hahn  v.  Guardian  Ins. 
Co.,  23  Or.  576;  32  Pac.  Rep.  683;  Renn  F.  Ins.  Co.  v.  Dougherty,  102 
Pa.  St.  568;  Stickley  v.  Mobile  Ins.  Co.,  37  S.  C.  56;  16  S.  E.  Rep. 
2S0;  East  Texas  F.  Ins.  Co.  v.  Brown,  82  Tex.  631;  18  S.  W.  Rep.  713; 
Hartford  F.  Ins.  Co.  v.  Josey,  6  Tex.  Civ.  App.  290;  25  S.  W. 
Rep.  685;  Daniher  v.  Grand  Lodge  A.  O.  U.  W.,  10  Utah,  110;  37 
Pac.  Rep.  245;  Portsmouth  Ins.  Co.  v.  Reynolds,  32  Gratt.  (Va.)  6; 
Deitz  v.  Providence-Washington  Ins.  Co.,  33  W.  Va.  526;  11  S.  E. 
Rep.  HO;  Porker  v.  Amazon  Ins.  Co..  34  Wis.  363. 

74  Norwich  Trans.  Co.  v.  Western  Mass.  Ins.  Co.,  6  Blatchf.  (C.  C.) 
u  1 1 ;  spr.it  ley  v.  Hartford  F.  Ins.  Co.,  1  Dill.  (C.  C.)  392;  Ball  etc.  Ins. 
Co.  v.  Aurora  F.  &  M.  Ins.  Co.,  20  Fed.  Rep.  232;  Hartford  F.  Ins. 
Co.  v.  Smith,  3  Colo.  422;  Cedar  Rapids  Ins.  Co.  v.  Shrimp.  16  111. 
App.  248;  Keenan  v.  Missouri  State  Mut.  Ins.  Co.,  12  Iowa,  120; 
Martin  v.  Fishing  Ins.  Co.,  20  Pick.  3S9;  32  Fed.  Rep.  220;  Searle  v. 
Dwelling  House  Ins.  Co.,  152  Mass.  20.°,;  St.  Louis  Ins.  Co.  v.  Kyle, 
11  Mo.  278;  49  Am.  Dee.  74;  Schenck  v.  Mercer  Co.  Mut.  Ins.  Co.,  24 
N.  J.  L.  (4  Zab.)  447;  Vos  v.  Robinson,  9  Johns.  (N.  Y.)  192;  Boice 
v.  Thames  etc.  M.  Ins.  Co.,  38  Hun  (N.  Y.),  246;  Boynton  v.  Clinton 
etc.  Mut.  Ins.  Co.,  10  P.arb.  (N.  Y.)  254;  McMaster  v.  Western  Assur. 
Co.,  25  Wend.  (N.  Y.)  579;  Rogers  v.  Travelers'  Ins.  Co..  6  Falge  (N. 
Y.i,  583;  Francis  v.  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.)  404;  Globe  Ins. 
Co.  v.  Boyle,  21  Ohio  St.  119;  Sun  Mut.  Ins.  Co.  v.  Mattingly,  77  Tex. 
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they  at  first  demanded  the  captain's  protest,  and  after  some 
correspondence  gave  notice  to  the  insured  that  "they  did  not 
consider  themselves  answerable  for  this  claim";  this  was  held 
to  be  a  waiver  of  all  objection  to  the  preliminary  proofs  offer- 
ed by  the  insured.75  A  denial  of  liability  on  the  ground  that 
claimant  had  no  interest  in  the  property  insured  has  been  held 
to  waive  a  forfeiture  in  proofs.76  So  also  a  denial  of  liability 
on  the  ground  of  nonreceipt  of  premium,77  or  violation  of  the 
provision  as  to  alienation,78  of  the  provision  as  to  other  insur- 
ance,79 and  of  the  condition  as  to  occupancy80  will  operate  as 
a  waiver  of  the  provision  as  to  notice  and  proofs  of  loss.  And 
in  an  action  on  an  accident  policy  a  denial  of  liability  on  the 
ground  that  death  was  caused  by  disease  has  been  held  to  be  a 
waiver  of  preliminary  proofs.81  So  also  where  the  plaintiff 
claimed  under  an  accident  policy  for  the  loss  of  both  legs,  a 
denial  of  liability  on  the  ground  that  the  legs  had  not  been 

162;  13  S.  W.  Rep.  1016;  Morley  v.  Vermont  M.  F.  Ins.  Co.,  55  Vt. 
142;  Zieck  v.  London  Assur.  Corp.,  64  Wis.  442.  Upon  the  question 
of  liability  operating  as  a  waiver  of  defects,  the  court,  in  Miller  v. 
Alliance  Ins.  Co.,  7  Fed.  Eep.  649,  says:  "It  was  as  much  their 
[insurers]  duty  to  ascertain  if  the  proofs  complied  with  the  con- 
dition of  the  policy  as  the  plaintiffs."  Where  the  by-laws  of  a  mu- 
tual fire  insurance  company  provide  that,  in  case  of  loss,  the  as- 
sured shall  give  a  written  notice  thereof,  at  the  office  of  the  com- 
pany, in  a  certain  manner,  and  with  certain  particulars  specified  in 
the  by-laws,  and  notice  of  a  loss  is  given  to  the  company,  but  not 
in  the  manner  or  with  the  particulars  required,  and  the  insurers, 
without  objecting  to  the  form  of  the  notice,  decline  paying  the  loss 
for  other  reasons,  they  will'be  held  to  have  waived  the  right  to  a 
more  particular  notice.  See  Clarke  v.  New  England  etc.  Ins.  Co., 
6  Cush.  (Mass.)  343;  Underbill  v.  Agawam  etc.  Ins.  Co.,  6  Cush. 
<Mass.)  440;  McMasters  v.  Insurance  Co.,  25  Wend.  (N.  Y.)  379;  Noyes 
v.  Washington  etc.  Ins.  Co.,  30  Vt.  659. 

"  Insurance  Co.  v.  Bathurst.  5  Gill  &  J.  (Md.)  159. 

n  Rumsey  v.  Phoenix,  Ins.  Co.,  1  Fed.  Rep.  396. 

77  Lebanon  Mut.  Ins.  Co.  v.  Erb,  112  Pa.  St.  149;  Evarts  v.  United 
States  Mut.  Ace.  Assn.,  61  Hun  (N.  Y.),  624;  16  N.  Y.  Supp.  27;  40 
N.  Y.  St.  Rep.  848. 

n  Commercial  Ins.  Co.  v.  Scammon  (111.  1887),  12  N.  E.  Rep.  325. 

n  Phoenix  Ins.  Co.  v.  Spiers,  87  Ky.  285;  8  S.  W.  Rep.  453. 

••  Central  Ins.  Co.  v.  Ruckman,  127  111.  364;  20  N.  E.  Rep.  77. 

n  Accident  Ins.  Co.  of  North  America  v.  Young  (Can.  S.  O.  1892), 
12  Can.  L.  T.  217. 


74,3745  waiver  and  estoppel.  3218 

amputated  was  held  to  be  a  waiver  of  the  provision  as  to 
proofs.82  Objections  to  preliminary  proofs  of  loss  are  waived 
if,  after  they  arc  rendered  \>y  the  assured,  he  is  distinctly  in- 
formed that  his  claim  will  be  determined  upon  the  merits, 
and  the  insurer  finally  refuses  to  pay,  on  the  ground  that 
there  is  no  merit  in  the  claim. S3  And  where  in  an  action  upon 
an  accident  policy  it  appeared  that  one  of  the  officers  of  the  as- 
sociation stated  to  the  beneficiary  that  the  officers  of  the  asso- 
ciation knew  of  the  member's  death,  and  that  it  would  be  un- 
necessary and  of  no  use  to  furnish  proofs  of  loss,  since  the 
death  was  not  covered  by  the  policy,  and  the  claim  would  not 
be  paid,  it  was  held  that  the  proofs  were  waived.84  Where  an 
insurance  company,  being  informed  of  a  fire  by  the  insured, 
says  nothing  about  the  preliminary  proofs,  but  proceeds  to  in- 
quire whether  the  insurance  is  valid  upon  a  specific  ground 
independent  of  these  proofs,  and  decides  that  upon  this  speci- 
fic ground  the  insurance  is  not  valid,  this  is  a  waiver  of  all  ob- 
jection to  the  insufficiency  of  these  proofs.84* 

§  3374.     Denial  of  Liability — Charge  of  Incendiarism. 

A  denial  by  the  insurer  of  liability  upon  the  ground  that  the 
insured  set  fire  to  the  insured  building  or  property  will  op- 
erate as  a  waiver  of  the  company's  rights  to  defend  an  action, 
upon  the  ground  that  the  proofs  were  not  furnished  in  accord- 
ance with  the  provision  of  the  policy.85 

§  3375.  Denial  of  Liability  may  not  Operate  as  a 
Waiver. — In  a  case  which  arose  in  Maryland,  the  company 
denied  liability,  but  reserved  all  objections  to  the  insured's  re- 
covering in  any  form.  In  this  case  the  secretary  of  a  fire  in- 
surance company  sent  the  following  letter  to  an  assured,  in 
response  to  a  statement  and  preliminary  proof  of  loss:  "The 

"  Sheanon  v.  Pacific  Mut  L.  I.  Co.,  83  Wis.  507;  53  N.  W.  Rep.  878; 
22  Ins.  L.  J.  321. 

"  Hartford  etc.  Ins.  Co.  v.  ITarmer,  2  Ohio  St.  459;  59  Am.  Dec. 
084. 

M  Metropolitan  Ace.  Assn.  v.  Froilard  rill.  1896),  43  N.  E.  Pep.  700. 

"a  West  Rockingham  etc.  Ins.  To.  v.  Shoots.  20  Gratt.  (Va.)  854. 

■  Findeisen  v.  Metropole  Ins.  Co.,  57  Vt.  520. 
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proofs  of  loss  furnished  by  you  to  this  company  are  wholly  un- 
satisfactory as  to  the  amount  of  the  claim,  even  if  the  com- 
pany be  responsible  at  all.  The  company,  however,  denies 
any  responsibility  by  reason  of  material  representations  as  to 
the  title  and  property  being  untrue  and  for  other  reasons. 
With  the  reservation  of  all  objections  to  your  recovering  in 
any  form,  and  without  waiving  any  of  the  rights  of  the  com- 
pany under  the  policy,  we  leave  you  to  pursue  such  a  course 
as  you  may  deem  expedient."  In  an  action  on  the  policy  it 
was  held  that  the  letter  did  not  constitute  a  waiver  of  the  de- 
fects in  the  preliminary  proof  of  loss.86 

§  3376.  Refusal  to  Pay  Loss  because  of  Pendency  of 
Garnishment  Proceedings. —  A  refusal  to  pay  a  loss  be- 
cause of  a  pendency  of  garnishment  proceedings  will  operate 
as  a  waiver  of  the  provision  as  to  the  furnishing  of  proofs  of 
loss  only  during  the  pendency  of  such  proceedings.87 

§  3377.     Denial   of  Liability  may   be  by  Agent. — An 

agent  of  the  company  may,  in  certain  cases,  waive  proofs  of 
loss  by  denying  the  liability  of  the  company.88  The  denial  of 
liability,  however,  in  order  to  constitute  a  waiver  must,  it  is 
held,  be  by  an  authorized  agent  of  the  company,  and  not  mere- 
ly by  some  third  person  within  his  hearing.89 

§  3378.  Refusal  by  Insurer  to  Accept  Proofs  of  Loss 
on  Ground  of  no  Liability  is  Waiver. — If  proofs  of  a 
loss  are  made  and.  tendered  to  the  insurer,  and  the  latter  re- 
fuses to  accept  the  same  upon  the  ground  that  the  company 
is  not  liable,  this  will  estop  the  company  from  claiming  that 
the  provision  as  to  notice  and  proofs  has  not  been  complied 
with.90 

■  Citizens'  Fire  Tns.  S.  L.  C.  v.  Doll,  35  Md.  89;  6  Am.  Rep.  360. 
See,  also,  Edwards  v.  Baltimore  F.  Ins.  Co.,  3  Gill  (Md.),  176. 
w  Merchants'  and  Mechanics'  Ins.  Co.  v.  Vining,  68  Ga.  197. 
w  See  c.  xxi,  herein. 

•»  East  Texas  L.  Ins.  Co.  v.  Coffee,  61  Tex.  287. 
"  Lycoming  F.  Ins.  Co.  v.  Dumose,  75  111.  14. 

Joyce,  Vol.  IV.— 204 


g§  3379, 33S0  waiver  and  estoppel.  3250 

§  3379.  Where  Company  Declines  to  Receive  Proofs 
as  not  being  In  Time  or  not  by  Proper  Person. — The  fact 

that  the  company  declines  to  receive  the  proofs  of  loss  as  be- 
ing too  late  or  not  being  made  by  the  proper  person  does  not 
operate  as  a  waiver  of  other  known  defenses  to  an  action  on 
the  policy.  Thus,  where  an  insurance  policy  made  payable  to 
the  mortgagee  of  the  insured  property  was  rendered  void  by 
the  commencement  of  foreclosure  proceedings  without  the 
consent  of  the  company,  as  was  necessary  under  a  policy,  and 
a  fire  subsequently  occurring  the  owner  refused  to  make 
proofs,  whereupon  the  mortgagee  made  and  tendered  the  same, 
it  was  held  that  the  refusal  of  the  company  to  receive  the 
proofs  as  not  being  made  by  the  proper  person  was  not  a.  waiv- 
er of  the  condition  providing  that  the  policy  should  be  void  in 
case  foreclosure  proceedings  should  be  commenced  without 
the  consent  of  the  company.91 

§  3380.      Refusal  to  Furnish  Blanks—  Life  Policy. — A 

refusal  by  the  insurer  to  furnish  blanks  for  making  out  the 
proofs  of  loss,  upon  the  ground  that  the  company  is  not  liable, 
will  operate  as  a  waiver  of  the  proofs.92  So  such  denial  will 
operate  as  waiver  of  proofs  of  death.92a  So  also  where  the 
company  upon  request  refused  to  furnish  blanks  on  the  ground 
that  the  company  was  not  liable,  since  the  decedent  had  re- 
fused to  pay  certain  assessments,  it  was  held  to  be  a  waiver.93 
In  another  case,  where  it  appeared  that  the  beneficiary  had 
three  times  written  to  the  insurer  requesting  that  blanks  be 
sent,  and  that  in  reply  to  each  the  insurer  wrote  that  blanks 
would  be  sent,  provided  the  beneficiary  would  sign  a  state- 

«  Armstrong  v.  Agricultural  Ins.  Co.,  130  N.  Y.  560;  42  N.  Y.  St. 
Rep.  555;  29  N.  E.  Rep.  991;  21  Ins.  L.  J.  431;  reversing  31  N.  Y. 
St.  Rep.  201;  9  N.  Y.  Supp.  873. 

n  Kansas  Prot  Union  v.  Whitt,  30  Kan.  760;  14  Pac.  Rep.  275; 
Hutchinson  v.  Supreme  Tent  K.  of  M..  22  N.  Y.  Supp.  801;  52  N.  Y. 
St.  Rep.  199;  68  Hun  (N.  Y.),  355;  Meagher  v.  Life  Union 
20  N.  T.  Supp.  247:  47  N.  Y.  St.  Rep.  588;  Stepp  v.  National  L. 
&.  Iff!  Assn.  of  Washington,  37  S.  C.  417;  16  S.  E.  Rep.  134. 

"a  Grattan  v.  Metropolitan  L.  I.  Co.,  80  N.  Y.  281;  36  Am.  Rep. 

617. 

«  Common  wealth  Ins.  Co.  v.  Spies,  114  111.  463. 
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merit  to  trie  effect  that  she  had  failed  to  give  immediate  no- 
tice as  requested  by  the  policy,  and  she  refused  to  sign  such  a 
statement,  there  was  held  to  be  a  waiver  of  the  provision  as  to 
proofs.94  One  of  the  by-laws  of  a  mutual  insurance  company 
provided  that  "proof  of  death  shall  be  made  on  blanks  fur- 
nished by  the  society,  with  the  seal  of  the  lodge  to  which 
the  member  belongs  or  to  the  nearest  lodge  to  the  deceased.'" 
It  was  held  that,  upon  the  defendant's  refusal  on  proper  ap- 
plication to  furnish  the  blanks  mentioned,  proper  proof  of 
death  might  be  made  without  such  blanks,  and  in  such  case 
the  proofs  need  not  bear  the  lodge  seal  spoken  of.95  If  the 
company  does  not  refuse  to  furnish  blanks,  a  mere  failure  to 
do  so  unaccompanied  by  a  denial  of  liability  will  not,  it  is  held, 
operate  as  a  waiver.96 

§  3381.  Examination  Under  Oath  as  Waiver  of  No- 
tice of  Proofs. — If  the  policy  provides  that  the  company  may 
require  the  insured  to  submit  to  an  examination  under  oath, 
the  submission  by  the  insured  to  such  an  examination,  in  com- 
pliance with  a  request  by  the  company  that  he  will  so  submit, 
is  a  waiver  of  formal  proofs  of  loss  required  by  the  policy.97 
So  also  if  after  receipt  of  proofs  of  loss  the  company  requires 
the  insured  to  submit  to  such  an  examination,  this  will  operate 
as  a  waiver  of  any  delay  in  furnishing  such  proofs.98  But  in 
a  case  in  the  federal  court  it  was  held- that  the  fact  that  the 
insurers  have  had  in  their  possession  since  the  loss  the  books 
of  the  insured  containing  the  invoices  of  the  goods  insured,  or 
that  the  insured  has  at  the  instance  of  the  insurers  been  exam- 
ined under  oath  in  respect  to  the  loss,  will  not  relieve  him 
from  the  obligation  to  furnish  proofs  of  loss.99     It  has  been 

M  American  Ins.  Co.  v.  Norwent  91  Tenn.  1. 
95  Gellety  v.  Union  Odd  Fellows'  Assn.,  27  Minn.  215. 
m  Continental  Ins.  Co.  v.    Dorman,    125  Ind.    1S9;  25  N.  E.  Rep. 
213. 

97  Bodger  v.  Phoenix  Ins.  Co.,  49  Wis.  396;  Ewor  v.  St.  Paul  F.  & 

M.  Ins.  Co.,  4  S.  D.  639;  57  N.  W.  Eep.  919. 

98  Carpenter  v.  German-American  Ins.  Co.,  135  N.  Y.  298;  31  N.  E. 
Eep.  1015;  47  N.  Y.  St.  Eep.  862. 

99  Gouche  v.  London  and  Lancashire  Ins.  Co.,  4  Wood  (C.  C),  102; 
Cedar  Eapids  Ins.  Co.  v.  Schrimp,  16  111.  App.  246. 
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held  that  an  examination  of  the  assured  not  under  oath  con- 
cerning a  loss  by  lire  made  by  the  insurer  a  few  days  after  the 
fire  is  a  waiver  of  the  mere  notice  of  the  loss  called  for  by 
the  policy.100  The  policy  may  provide  that  the  requiring  of 
an  examination  under  oath  shall  not  operate  as  a  waiver  of 
proofs  of  loss.101 

§  3382.  Waiver  of  Provision  as  to  Particular  Ac- 
count of  Loss. — The  provision  requiring  that  the  proofs  of 
loss  shall  contain  a  "particular  account"  of  the  loss  may  be 
waived  by  the  insurer  proceeding  in  co-operation  with  the  in- 
sured to  examine  into  and  ascertain  the  facts  and  details  of 
the  loss.102  Where  a  policy  required  a  "particular  account" 
of  the  loss,  and  a  loss  having  occurred  the  morning  after  the 
fire  the  insurer's  agents  took  possession  of  the  store,  and  were 
occupied  several  days  in  examining  the  property  and  the  books 
of  the  insured,  and  after  such  examination  concluded  that  the 
loss  was  total  and  no  further  examination  necessary,  it  was 
held  that  this  was  a  waiver  of  the  particular  account,  provid- 
ed it  appeared  that  the  agents  informed  the  insured  that  the 
loss  would  be  paid.103  It  is  not  a  sufficient  compliance  with  a 
condition  in  a  policy  of  fire  insurance,  on  "household  furni- 
ture three  hundred  and  sixty-seven  dollars,"  and  "groceries 
two  hundred  and  thirty-three  dollars,"  requiring  that,  in  case 
of  loss  "the  insured  shall  ....  within  thirty  days  deliver  to 
the  secretary  a  particular  account"  of  the  loss,  where  the  state- 
ment sent  by  the  insured  is  a  mere  reiteration  of  the  descrip- 
tion in  the  policy,  "household  furniture  three  hundred  and 
sixty-seven  dollars"  and  "groceries  two  hundred  and  thirty- 
three  dollars,"  and  the  fact  that  the  company  received  such  a 

100  Badpor  v.  Glen  Falls  Ins.  Co..  49  Wis.  389. 

101  In  the  standard  form  of  fire  policy  for  New  York  statt  there  Is 
a  provision  as  follows:  "This  company  shall  not  be  held  to  have 
waived  any  provision  or  condition  of  this  policy  or  any  forfeiture 
thereof  by  any  requirement,  act,  or  proceeding  on  its  part  relating 
to  the  appraisal  or  to  any  examination  herein  provided  for." 

102  Llgon  v.  Insurance  Co.,  87  Tenn.  341. 

10»  Bush  v.  Westchester  F.  Ins.  Co.,  2  N.  Y.  Sup.  Ct.  G29. 
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statement  at  the  end  of  twenty  days,  but  gave  no  notice  of  in- 
sufficiency, is  not  a  waiver  of  the  condition  demanding  a  "par- 
ticular" statement.104  Though  the  policy  requires  a  particu- 
lar account  and  inventory  of  the  property  destroyed,  yet  if 
some  of  it  is  so  damaged  that  it  is  impossible  to  make  an  in- 
ventory of  the  same,  the  insured  is  excused  from  a  full  compli- 
ance with  the  requirement.105 

§  3383.     Waiver  of   Magistrate's    Certificate. — If  the 

policy  provides  that  the  insured  shall  procure  the  certificate 
of  a  magistrate  or  other  officer,  and  the  insurer  by  neither 
word  nor  act  does  anything  to  mislead  the  insured  or  throw 
him  off  his  guard,  mere  silence  will  not  operate  as  a  waiver  of 
this  provision.106  And  in  case  the  certificate  is  not  satisfac- 
tory, the  insured  should  be  notified  of  any  defect  therein.107 
An  objection  must  be  made  within  a  reasonable  time,  and 
where  the  insurer  retained  the  certificate  twenty-three  days, 
and  then  returned  the  same  with  an  objection  that  it  was  not  by 
the  nearest  notary,  it  was  held  that  literal  compliance  with  the 
provision  requiring  the  certificate  of  the  nearest  magistrate 
was  waived.108  A  denial  of  liability  will,  of  course,  waive  this 
provision  requiring  a  certificate  the  same  as  it  waives  the  for- 
mal proofs.109    If  the  insurer  objects  to  the  certificate  on  one 

104  Beatty  v.  Lycoming  Ins.  Co.,  66  Pa.  St.  9;  5  Am.  Rep.  318. 
m  Bowers  v.  Deylanders  Co.  Imperial  F.  Ins.  Co.,  48  Minn.  380. 
1M  Mueller  v.  South  Side  F.  Ins.  Co.,  87  Pa.  St.  399. 

107  Where  a  policy  required,  in  case  of  loss,  a  certificate  of  certain 
facts  from  the  nearest  magistrate  or  notary  public,  and  on  the  22d 
of  March  following  a  loss  in  January,  a  certificate  of  a  notary  pub- 
lic was  sent  and  was  not  objected  to  by  the  company  until  the  day 
of  trial,  when  they  set  up  that  another  notary  public  lived  about 
one  square  nearer  to  the  property  lost,  and  one  witness  positively 
testified  to  a  promise  by  the  company's  agent  to  pay  the  loss. 
Held,  that  the  company  had  waived  their  right  to  object  to  the  cer- 
tificate: Byrne  v.  Rising  Sun  Ins.  Co.,  20  Ind.  103. 

108  Paltrovitch  v.  Phoenix  Ins.  Co.,  143  N.  Y.  73;  23  N.  Y.  Supp. 
38:  52  N.  Y.  St.  Rep.  277;  37  N.  E.  Rep.  639.  In  this  case  it  was 
beld  tliat  when  a  company  rejects  a  certificate  on  such  ground,  good 
faith  requires  that  the  company  give  the  insured  the  name  or  names 
of  officers  who  lived  nearer  to  the  scene  of  the  fire. 

109  Bilbrough  v.  Metropolis  Ins.  Co.,  5  Duer  (N,  Y.),  5S7;  Phoenix 
Ins.  Co.  v.  Taylor,  5  Minn.  492. 
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or  more  grounds  this  will  waive  all  other  defects  therein  not 
iifically  waived.110  So  the  want  of  a  required  seal  may  be 
waived  where  the  certificate  is  received  without  objection,111 
and  the  tame  rule  applies  in  case  of  other  defects.112  As  a 
general  rule,  if  the  policy  provides  that  the  insured  shall  fur- 
nish a  magistrate's  certificate  if  required,  tins  means  that  the 
company  musl  require  it  within  a  reasonable  time.  Where, 
however,  there  was  a  delay  of  thirty-seven  days  in  requiring 
the  certificate  of  the  magistrate,  it  was  held  that  such  delay 
was  not  a  waiver  of  the  provision,  provided  the  insured  had 
sustained  no  injury  by  such  delay.113 

§   3384.      Where    Insurer   Estopped    from    Setting1   Up 
that  Insured  has  Sworn  Falsely  in  Proofs — Adjustment 

of  Loss. — Though  the  policy  may  be  conditioned  to  be  void  in 
case  of  fraud  or  false  swearing  in  the  proofs,  yet  if  the  insurer 
receives  proof  of  loss  knowing  that  a  false  statement  has  been 
made  therein,  and  subsequently  proceeds  to  act  as  if  no  such 
statement  had  been  made,  and  adjusts  the  loss  and  promises  to 
pay,  it  will  be  estopped  from  claiming  that  the  provision  as 
to  fraud  or  false  swearing  has  been  violated.  Thus,  in  a  Cal- 
ifornia case  the  policy  provided  that  in  case  of  fraud  or  false 
swearing  in  the  proofs  the  policy  would  be  forfeited.  Con- 
trary to  the  provision  in  the  policy  the  insured  parted  with 
his  interest  in  the  property.  The  insurer,  having  knowledge 
of  such  fact,  insisted  upon  the  insured  furnishing  proofs  of 
loss.     He  did  so,  and  in  such  proofs  stated  that  he  was  the 

110  Bailor  v.  TTopo  Ins.  Co.,  56  Me.  474. 

1,1  Mr-Master  v.  Westchester  Ins.  Co.,  25  Wend.  (N.  Y.)  375. 

1,1  Daniels  v.  Equitable  Ins.  Co.,  50  Conn.  577.  The  rule  as  to 
waiver  of  defects  in  the  preliminary  proofs  of  the  loss,  extends  to 
the  ease  where,  instead  of  the  certificate  of  the  nearest  magistrate 
as  tlie  rules  required,  a  certificate  of  a  reputable  citizen,  not  a  magis- 
trate, procured  without  false  representations,  was  received  and  as- 
sented to  by  the  agent  of  the  insurer  as  sufficient:  Taylor  v.  Roger 
Williams  Ins.  Co..  51  X.  TT.  ">n.  Compare  Kllllps  v.  Putnam  Ins.  Co., 
2S  Wis.  472:  McRride  v.  Republic  etc.  Ins.  Co.,  30  Wis.  5G2. 

w  Williams  v.  Queen  Ins.  Co.,  39  Fed.  Hep.  167. 
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owner  of  the  property.  The  company  received  the  proofs,  ad- 
justed the  loss,  and  ordered  one  of  its  agents  to  make  a  draft 
for  the  amount  of  the  loss  payable  to  the  person  to  whom  the 
loss  was  payable  by  the  terms  of  the  policy.  Upon  these  facts 
in  was  held  that  the  insurer  could  not  subsequently  claim  it 
was  not  liable  upon  the  ground  of  false  swearing  by  the  in- 
sured.11'1 

§  3385.  Adjustment  as  Waiver. — An  adjustment  of  loss 
entered  into  with  the  claimant,  together  with  a  promise  to 
pay  the  insurer  at  the  time  of  the  adjustment,  having  full 
knowledge  of  all  the  facts,  will  relieve  the  claimant  from  mak- 
ing the  formal  proofs  of  loss  required  by  the  policy,  and  will 
operate  as  a  waiver  of  all  defense  known  to  the  insurer  at  the 
time  of  entering  into  such  adjustment.115  The  adjustment 
and  promise  to  pay  is  a  new  contract,  and  the  right  of  action 
is  dependent  upon  this  new  contract  and  not  on  the  terms  of 
the  policy.  Having  elected  to  adjust  the  claim  the  company 
cannot,  in  the  absence  of  fraud,  repudiate  this  new  and  inde- 
pendent contract,  and  claim  that  there  is  no  right  of  action 
against  it  on  the  ground  of  noncompliance  with  the  conditions 
or  warranties  of  the  policy.116  Where  it  appeared  that  proofs 
of  loss  were  sent  to  the  company  in  the  same  month  in  which 
the  loss  occurred,  and  no  objection  was  made  to  their  suffi- 
ciency; that,  during  the  same  month,  plaintiff  and  defendant's 
agent  met  and  agreed  upon  an  adjustment  of  the  loss;  that  de- 
fendant afterwards  repudiated  this  adjustment,  and  wrote 
plaintiff  refusing  to  pay,  and  offering  to  meet  him,  with  a 
view  "to  explain  our  position  and  to  have  any  explanation  from 
you,"  it  was  held  that  defendant  had  waived  the  right  to  ob- 

u*  West  Coast  Lumber  Co.  v.  State  Investment  and  Ins.  Co..  98 
Cal.  .^02:  33  Tac.  Rep.  258. 

118  Illinois  F.  Ins.  Co.  v.  Archdeacon,  82  111.  236;  Gale  v.  State 
Ins.  Co..  33  Mo.  App.  664;  Fritz  v.  Lebanon  Mut.  Ins.  Co.,  154  Pa.  St. 
384;  Levy  v.  Feabody  Ins.  Co.,  10  W.  Va.  560;  Mason  v.  Citizens'  F. 
Ins.  Co.,  10  W.  Va.  572. 

u«  Smith  v.  Glen's  Falls  Ins.  Co.,  62  N.  Y.  85. 


SO.  WAIVER    AND    ESTOPrEL.  3256 

ject  at  the  trial  that  the  proofs  of  loss  were  insufficient.117  It 
Ls  not  necessary  in  all  cases  that  the  terms  of  the  adjustment 
have  been  agreed  upon.  It'  the  insurer  by  its  acts  and  conduct 
K;nL-  the  claimant  to  believe  that  the  company  is  preparing  to 
adjust  the  loss,  the  insurer  will  be  estopped  from  claiming  the 
proofs  were  not  furnish*  d  as  provided  in  the  policy.118  A  par- 
tial adjustment  of  the  loss,  however,  is  no  waiver  where  at  the 
time  of  such  act  notice  is  given  that  the  proofs  of  loss  would 
be  required  as  provided  in  the  policy.110  If  the  agreement  for 
adjustment  provides  that  the  adjustment  is  expressly  subject 
to  the  terms  of  the  policy,  this  will  not  waive  the  furnishing 
of  proofs  of  loss.120 

§  3386.  Promise  to  Pay — Waiver. — A  promise  of  the 
insurer  to  pay  the  loss  will  operate  as  a  waiver  of  the  provis- 
ion requiring  proofs  of  loss,  or,  in*  case  the  proofs  have  already 
been  furnished,  of  any  defects  therein.121  A  promise  to  pay 
will  also  be  a  waiver  of  a  breach  of  any  of  the  conditions 
avoiding  the  policies  or  a  breach  of  any  of  the  warranties,  pro- 
viding the  insurer  has  complete  knowledge  of  such  breach  of 
condition  or  warranty  at  the  time  of  making  the  promise.122 
By  expressing  satisfaction  with  the  proofs  of  death  and  by 
promising  payment  a  life  insurance  company  may  waive  its 


,1T  Butterworth  v.  Western  Assur.  Co.,  132  Mass.  4S9. 

"*  Kenton  Ins.  Co.  v.  Wigginton,  89  Ky.  330;  7  L.  R.  Annot.  81; 
12  S.  W.  Rep.  6G8.  See,  also,  Little  v.  rhcenix  Ins.  Co.,  123  Mass. 
380. 

119  Scottish  &  Nat.  Ins.  Co.  v.  Claney,  83  Tex.  113;  8  S.  W.  Rep. 
439. 

1=0  Whipple  v.  North  British  Ins.  Co..  11  R.  I.  139. 

IB  Where  the  company's  adjuster  called  on  the  insured,  and  said 
the  company  intended  to  settle  and  that  he  would  send  a  draft  in 
a  few  days  for  the  amount  of  the  loss,  and  three  days  before  the 
expiration  of  the  time  limited  for  furnishing  proofs  had  expired  the 
general  manager  of  the  company  promised  to  see  that  the  matter 
was  attended  to,  it  was  held  thai  this  was  a  waiver  of  the  provision 
requiring  proofs  and  the  company  was  estopped  from  requiring 
them:  Fulton  v.  Phoenix  Ins.  Co.  (Kansas  City  Ct.  App.),  2  Mo.  Leg. 
News.    158. 

m  Greenfield  v.  Massachusetts  Mut.  L.  Ins.  Co.,  47  N.  Y.  430. 
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known  right  to  claim  a  forfeiture  because  the  assured  went 
into  the  torrid  zone.123 


§  3387.  Offer  by  Company,  to  Pay  in  Settlement  of 
Loss  Part  of  Amount  Claimed. — In  Alabama  it  is  held  that 
where  the  company  offers  to  pay  a  specific  sum  less  than  that 
claimed,  it  waives  its  right  to  require  preliminary  proofs  of 
loss  as  a  prerequisite  to  the  right  to  sue  in  less  than  sixty 
days.124  In  a  case  in  Missouri,  however,  it  is  held  that  the 
receipt  by  the  company  of  an  insufficient  certificate  of  loss 
without  at  once  making  objections,  accompanied  by  an  offer  to 
pay  a  portion  of  the  loss  after  some  examination,  is  no  waiver 
of  the  defects  in  the  certificate.125 

§  3388.  Payment  of  Part  of  Loss. — A  payment  by  the 
insurer  to  the  insured  of  a  part  of  the  amount  due  under  a 
policy  of  insurance  is  a  waiver  of  the  usual  preliminary 
proofs.126 

§  3389.  Submission  to  Arbitration — Waiver. — An  agree- 
ment by  the  insurers  to  submit  the  amount  of  loss  to  arbitra- 
tion, coupled  with  an  agreement  on  their  part  to  pay  such 
amount  as  the  arbitration  may  decide  to  be  due,  will  waive  the 
provision  requiring  notice  and  proofs  of  loss  or  any  defects  in 


»*  Cotton  State  L.  Ins.  Co.  v.  Edwards,  74  Ga.  220.  Where  a  Are 
policy  contained  a  condition  against  other  insurance,  and  the  in- 
sured, in  violation  of  the  condition,  procured  another  policy  from 
another  company,  and  after  a  loss  had  occurred  the  company  sent 
Its  general  agent  and  adjuster,  who  stated  to  the  insured  that  his 
company  would  pay  the  amount  due  under  its  policy,  and  by  such 
statement  caused  the  insured  to  compromise  with  the  company 
which  issued  the  other  policy,  it  was  held  that  as  the  statement  was 
made  by  the  agent  with  knowledge  of  the  other  insurance,  the  com- 
pany was  estopped  to  claim  a  forfeiture:  Gibbs  v.  Dutchess  Co.  Mut. 
Ins.  Co.,  50  N.  Y.  St.  Rep.  35;  G6  Hun  (N.  Y.),  632;  21  N.  Y.  Supp. 
203.    See,  also,  East  Texas  F.  Ins.  Co.  v.  Dyches,  56  Tex.  565. 

124  Commercial  F.  Ins.  Co.  v.  Allen,  80  Ala.  571. 

125  Noonan  v.  Hartford  F.  Ins.  Co..  21  Mo.  81. 

120  Westlake  v.  St.  Lawrence  Co.  Mut.  Ins.  Co.,  14  Barb.  (N.  Y.) 
206. 
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proofs  already  furnished.127  And  a  submission  to  arbitration 
to  determine  the  amount  of  loss  will  waive  written  notice  of 
loss.128  In  a  case  in  Iowa  it  is  held  that  a  demand  by  the 
company  that  the  amount  of  loss  be  submitted  to  arbitration 
operates  as  a  waiver  of  any  defects  or  insufficiency  in  the 
proofs  of  loss.129  And  in  recent  case  in  New  York  where 
the  insurer  entered  into  an  agreement  shortly  before  the  ex- 
piration of  the  time  for  furnishing  proofs  of  loss  to  submit  the 
question  of  the  amount  of  los3  to  arbitration  after  the  expira- 
tion of  the  time  limited,  and  received  the  proofs  without  ob- 
jection, it  was  held  that  this  was  a  waiver  of  the  provision  as 
to  the  time  of  furnishing  such  proofs.130  So  also  in  California 
it  is  held  that  the  company's  joining  in  proceedings  to  deter- 
mine the  amount  of  loss  by  arbitration  is  a  waiver  of  the  con- 
dition that  notice  and  proofs  must  be  furnished.131  "Where  the 
company,  in  defense  to  an  action  on  a  policy  of  insurance, 
averred  in  its  answer  that  there  was  a  provision  in  the  pol- 
icy "that  in  case  differences  shall  arise  touching  any  loss  or 
damage  after  proof  thereof  has  been  received  in  due  form  the 
matter  shall,  at  the  request  of  either  party,  be  submitted  to 
impartial  arbitration,"  and  further  averred  that  such  differ- 
ences had  arisen,  and  that  the  company  had  made  a  request 
for  arbitration,  it  was  held  that  there  was  a  waiver  of  the  pro- 
vision as  to  proofs  of  loss.132 

§  3390.    Appearance  and  Pleading  by  Insurer — "Waiver. 

If  notice  and  proofs  of  loss  are  given  to  the  insurer  which 

»*  Snowdan  v.  Kittanining  Ins.  Co.,  122  Pa.  St.  502;  22  Week,  Not. 
(Oas.  554;  16  Ml.  Rep.  22. 

"»  Allemanla  F.  Ins.  Co.  v.  Pittsburg  Exposition  Soc,  4  Pa.  St. 
718;  10  Cent.  Rep.  292.  But  it  was  held  in  this  case  that  this  would 
not  waive  the  provision  requiring  the  insured  to  submit  proofs  stat- 
ing his  knowledge  of  the  origin  of  the  fire  and  the  title  and  interest 
of  the  parties. 

m  Jacob  v.  St.  Paul  F.  &  M.  Tns.  Co.,  86  Iowa.  145;  53  N.  W.  Rep. 
101;  Le^is  v.  Niagara  Dls.  Mut.  P.  Tns.  Co..  12  U.  C.  0.  P.  123. 

150  Rademacher  v.  Greenwich  Ins.  Co.,  82  Hun  (N.  Y.),  83;  27  N.  Y. 
Supp.  155;  57  N.  Y.  St.  T.rp.  739. 

*"  Carroll  v.  Girard  F.  Ins.  Co.,  72  Cal.  297;  13  Pac.  Rep.  863. 

,M  Walker  v.  German  Ins.  Co.  of  Freeport,  51  Kan.  725;  33  Pac 
Rep.  597. 
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are  defective  in  any  way,  these  defects  may  be  waived  by  the 
subsequent  appearance  and  pleading  of  the  insurer  where  the 
pleadings  do  not  rely  upon  the  defects  in  the  proofs  as  a  de- 
fense.133 

§  3391.     Statutory  Provisions — Notice  and  Proofs. — 

In  some  states  there  are  statutes  relative  to  proofs  of  loss 
which  are  similar  to  those  usually  contained  in  the  policy. 
These  statutory  provisions  as  to  the  furnishing  of  notice  and 
proofs  of  loss  within  a  certain  time  may,  the  same  as  any  of 
the  provisions,  be  waived  by  the  insurer.134  So  where  a  stat- 
ute provided  that  notice  and  proofs  should  be  made  within 
sixty  days,  an  instruction  to  the  jury  that  "if  they  found  the 
adjuster  had  authority  from  the  defendant  to  receive  proofs 
of  loss  and  to  adjust  and  settle  the  same,  then  they  should 
find  that  he  had  authority  to  waive  such  notice  and  proofs," 
was  held  to  be  a  proper  instruction.135 

§  3392.  Letters  Showing:  Waiver  of  Proofs  of  Loss.— 
A  written  communication  from  the  insurer  in  response  to  a 
letter  from  insured  in  reference  to  proofs  of  loss  may  either 
expressly  waive  compliance  or  be  of  such  a  character  as  would 
naturally  lead  the  insured,  acting  in  good  faith,  to  believe  that 
no  proofs  are  necessary.  Thus,  where  the  insurer  wrote  stat- 
ing that  the  proofs  of  loss  were  unsatisfactory,  and  that  fur- 
thermore the  company  denied  all  responsibility,  it  was  held 
that  all  defects  were  waived.136  And  where  the  secretary  of 
the  company,  after  the  time  limited  for  furnishing  proofs  had 
expired,  wrote  to  the  insured,  and  after  acknowledging  the  re- 
ceipt of  a  letter  concerning  his  claim  stated  that  the  matter 
was  in  the  hands  of  the  company's  state  agent,  who  would  at- 
tend to  the  same,  and  urging  the  insured  to  be  patient,  it  was 

"»  Franklin  Ins.  Co.  v.  McCrea,  4  Greene  (Iowa),  229. 
M  Lewis  v.  Mommouth  M.  P.  Ins.  Co.,  52  Me.  492. 
188  Harris  v.  Phoenix  Ins.  Co.,  85  Iowa,  238;  52  N.W.Rep.  128;  dis- 
tinguishing Barre  v.  Insurance  Co.,  76  Iowa,  609. 
«  Sun  Mut  Ins.  Co.  v.  Mattingly,  77  Tex.  162;  13  S.  W.  Rep.  1016. 


§  3393  WAIVER   AND    ESTOPPEL.  3260 

held  to  constitute  no  waiver  of  the  provision  as  to  the  time  with- 
in which  proofs  were  required.137  In  another  case  the  com- 
pany refused  to  pay  the  amount  claimed  by  the  insured,  and 
therefore  his  attorney  notified  the  company  of  his  intention  to 
institute  suit  for  the  recovery  of  the  claim.  To  this  notifi- 
cation the  agent  replied  by  letter  that  he  was  instructed  to  say 
that  the  company  would  contest  the  payment  of  the  claim, 
"(in  its  present  exaggerated  form)  under  the  terms  and  condi- 
tions of  his  policy,  though  we  should  have  preferred  an  am- 
icable compromise If,  however,  you  prefer  litigation 

with  this  company,  we  shall  contest  the  claim  as  above."  The 
insured  afterward  sued  the  company,  and  offered  this  letter  in 
evidence  to  show  waiver  of  further  preliminary  proof  of  loss, 
and  it  was  held  that  this  letter  was  no  waiver.138  The  fact 
that  the  company  writes  the  insured  acknowledging  receipt  of 
the  notice  of  loss,  and  stating  that  the  claim  "will  receive 
prompt  attention,"  is  no  waiver  of  the  provision  in  the  policy 
requiring  proofs  to  be  given  in  sixty  days.139 

§  3393.  Waiver — Right  to  Insist  that  Proofs  were 
not  Furnished  hy  Proper  Person. — If  proofs  of  loss  are 
sent  to  the  company  and  it  retains  the  same,  making  no  objec- 
tion thereto,  and  proceeds  to  act  upon  them,  it  will  waive  any 
right  it  may  have  to  insist  that  the  proofs  were  not  furnished 
by  the  proper  person.140  The  retention  of  tbe  proofs  without 
objection  is  said  to  be  analogous  to  the  retention  of  defective 
proofs,  and  that  therefore  if  the  company  intends  to  raise  the 
objection  that  the  proofs  were  not  made  by  the  proper  party, 
good  faith  requires  them  to  give  notice  within  a  reasonable 
timo  of  their  objection.141 

'"  German  Ins.  Co.  v.  Davis,  40  Neb.  700;  59  N.  W.  Rep.  00S. 

,M  Farmers'  F.  Ins.  Co.  v.  MJspelborn,  50  Md.  180.  See  Citizens' 
F.  Ins.  otc.  Co.  v.  Doll.  35  Md.  89. 

138  Kirkman  v.  Farmers'  Ins.  Co.,  90  Iowa,  457;  57  N.  W.  Rep.  952. 

•*  "Weed  v.  Hamburg-Bremen  P.  Ins.  Co..  133  N.  Y.  394;  31  N.  E. 
Rpp.  231;  45  N.  Y.  St.  Rep.  105;  21  Ins.  L.  J.  577. 

'«  Wilson  v.  Northwestern  Mut.  Ace.  Assn.,  53  Minn.  470;  55  N.  W. 
Rep.  621. 
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§  3394.  Company  Estopped  after  Payment  of  Money 
into  Court  to  Claim  Proofs  Insufficient. — If  the  insurer 
admits  the  receipt  of  proofs  of  loss,  and  pays  the  amount  of 
the  insurance  due  into  courts,  it  thus  admits  the  cause  of  ac- 
tion, and  is  estopped  to  subsequently  set  up  the  fact  that  the 
proofs  were  defective.142 

,4J  Johnston  v.  Columbian  Ins.  Co.,  7  Johns.  (N.  Y.)  315. 
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CHAPTER   LXX. 

GENERAL  AVERAGE— ADJUSTMENT  AND  DAMAGES. 

Art.      I.     General  Average  and  Jettison — Generally. 
Art.    II.     General  Average,  Jettison  and  Adjustment. 
SUBDIV.  I.     York  -  Antwerp  Rules. 

II.     Other  Matters  Relating  to  General  Average. 
Art.  III.     Adjustment  and  Measure  of  Damages. 

Article   I.     General    Average  and  Jettison:    Generally. 

§  3400.  Contribution— Laws  of      Rhodiaus     and   Romans— Oleron— 

Generally. 

§  3401.  Etymology  of  the  word  "average." 

§  3402.  Divergent  usages  among  maritime  countries. 

§  i>403.  Jettison  generally. 

§  3404.  Jettison  defined. 

§  34U5.  Essentials  of  general  average. 

§  3406.  Claim  to  contribution  equitable  one. 

§  3407.  General  average  defined. 

§  340S.  Distinction:  General  and  particular  average. 

§  3409.  General  average— Fire  policies. 

§  3410.  Previous  consultation  not  prerequisite  to  sacrifice. 

Article  II.     General  Average,  Jettison  and  Adjustment. 

SUBDIV.  I.     York -Antwerp  Rules. 
§  3417.    Cautionary  remarks. 
§  3418.    Jettison  of  deck  cargo. 
§  3419.    Exceptions  to  last  rule. 
§  3420.    Damage     occasioned     by     jettison— Water     getting    down 

hatches,  etc. 
§  3421.    Damage  by  fire  or  consequent     thereupon. 
§  3422.    Cutting  away  wrecks  or  remains  of  spars,  etc. 
§  3423.    Voluntary  stranding  or  running  sbip  on  shore. 
§  3424.    Damage  or  loss:  Sails  and  spars— Ship's  engines— rress  of 

sail— Refloating  ship. 
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(  3423.    Expense  of  lightening  to  refloat  ship  and  of  reshipping. 
26.    Sacrifices  made  for  fuel. 

§  ;;i_'7.    Port  of  refuge  expenses. 

3.    Tort  of  refuge  expenses— English  rule. 

§  3429.  Cost  of  repairs— Deductions  allowed— Temporary  repairs— 
Now  for  old. 

6  3430.    When  loss  of  freight  shall  be  made  good  as  general  average. 

§  3431.    Loss  of  goods:  Amount  to  be  made  good  as  general  average. 

§  3432.    Basis  and  amount  of  contributory  values  and  deductions. 

§  3433.  Adjustment  as  affected  by  general  average  clause  in  con- 
tract—Affreightment. 

SUBDIV.  II.     Other  Matters  Relating  to  General  Average. 
S  3440.    To  what  extent  sacrifice  must  be  successful— Subsequent  ac- 
cident. 
§  3441.    Other  sacrifices  and  expenses  in  general  average. 
§  3442.    What  is  not  included  in  general  average, 
§  3443.    Who  contributes. 
§  3444.    What  contributes. 

Article  III.     Adjustment  and  Measure  of  Damages. 

§  3451.  Settlement  includes  adjustment— Fifty  per  cent  of  goods  of 
sound  value  delivered. 

§  3452.    Adjustment  of  partial  loss:  Measure  of  damages. 

§  3453.    General  average— Adjustment— Values. 

§  3454.    Measure  of  damages. 

§  3455.    Damages— Deductions— Exchange— Duties. 

§  345^.    Same   subject— Continued. 

§  3457.    Compound  policies— Prorating  loss. 

§  3458.    Damages— Interest  on  amount  of  loss. 

§  3450.    Same  subject— Continued. 

§  34G0.  Measure  of  damages— Proportionate  amounts— Limited  lia- 
bilities. 

§  3461.    Same   subject— Continued. 

§  34G2.    Same   subject— Continued. 

§  34t;:i.    Damages— Mutual  insurance  companies,  benefit  societies,  etc. 

§  34G4.  Law  of  place  or  termination  of  adventure  governs  adjust- 
ment—general average. 

§  34G5.     Adjustment  settled  in  foreign  port. 

Art.  I.     General  Average  and  Jettison — Generally. 

<s  :*400.  Contribution — Laws  of  Rhodians  and  Romans — 

Oleron Generally. — The  laws  of  the  Rhodians  and  Romans 

provided  generally  that  where  it  became  necessary  to  lighten 
the  ship  by  throwing  goods  overboard,  the  owners  of  such 
goods  as  had  boon  saved  should  contribute  proportionally  to 
the  owmers  of  the  goods  so  lost.     So  in  the  same  manner  if  a 
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mast  or  other  appurtenance  of  the  ship  was  cut  or  thrown  away 
for  the  common  safety,  contribution  was  required.  So  also  it 
was  provided  that  if  a  merchant  should  load  a  ship  and  any  ac- 
cident should  happen,  whatever  was  preserved  on  either  side 
should  be  liable  for  contribution.  This  was  also  so  in  case  of 
accidents  befalling  a  lighter  in  which  goods  were  transship- 
ped to  lighten  the  ship  and  avert  a  common  danger,  whereby 
the  goods  so  transshipped  perished,  but  otherwise  where  the 
transshipped  goods  were  saved  and  the  ship  perished.  So  also 
if  a  ship  was  endangered  and  ejection  was  made,  what  was  pre- 
served contributed.  So  the  law  of  Oleron  provided  for  contri- 
bution in  certain  cases.1  But  the  "Roman  law  decides,"  says 
Emerigon,  "that  if  through  a  peril  of  the  sea  the  vessel  re- 
ceives damage  in  the  hull  or  rigging,  the  merchandise  shall 
not  contribute  thereto;  ....  all  damage  occasioned  by  a 
peril  of  the  sea  is  particular  average."  2 

§  3401.     Etymology  of  the  Word  "Average." — It  is  not 

our  purpose  here  to  consider  at  length  the  etymology  of  the 
word  "average."  Emerigon  says:  "This  point  has  not  yet 
been  made  clear,  and  perhaps  it  never  will  be.  Several  sig- 
nifications are  given  to  it,  and  it  is  used  to  express  different 
objects;  sometimes  it  is  a  damage  suffered,  sometimes  it  is  a 
payment  of  a  tax  or  custom  duty,  sometimes  contribution  to 
a  common  expense,  etc."  3  Mr.  Maclachlan,  in  an  extended  ar- 
ticle upon  the  origin,  history,  and  meaning  of  this  word,  en- 
deavors to  show  that  it  is  connected  with  the  actio  de  aver- 

1  Justice's  Treatise  of  the  Sea.,  ed.  1705,  211-213.  223,  224.  229,  230, 
237,  249,  et  seq.,  255.  See,  also.  "The  Roman  Civil  Law,"  "The  Judg- 
ments of  Oleron,"  and  "Other  Old  Sea  Laws  of  Europe,"  given  in 
Lowndes  on  General  Average.  3d  ed..  258.  et  seq. 

*  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  xii,  sec.  39,  p. 
466,  and  citations  in  last  note.  The  clause  is:  "Si  conservatis  merci- 
bus  deterior  facta  sit  navis,  aut  si  quid  exarmaverit,  nulla  facienda 
est  collatio,  quia  (similis)  earum  rerum  causa  sit  quae  navis  gratia 
parentur  et  earum  pro  quibus  mercedum  aliquis  acceperit" :  But  if 
it  Is  by  the  will  of  the  passengers  on  account  of  some  danger  that 
this  damage  was  done,  this  must  be  made  good.  "Sed  si  voluntate 
vectorum,  vel  propter  aliquem  metum,  id  detrimentum  factum  sit, 
hoc  ipsum  saroiri  oportet."     See  citations  in  this  and  Inst  note. 

8  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  xii,  sec.  39,  pp. 
465.  466. 
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sione  of  the  old  Roman  law,  a  point  upon  which  he  and  Mr. 
Lowndes  disagree;1  and  Mr.  Hopkins  also  gives  this  matter  a 
full  consideration,411  and  as  these  learned  writers  have  exhaust- 
ively treated  the  subject,  it  is  sufficient  to  refer  to  them. 

§   3402.    Divergent  Usages  among-  Maritime  Countries. 

The  divergent  rules  governing  in  the  law  of  general  av- 
i  rage  in  the  different  maritime  countries  is  made  clearly 
apparent  by  Mr.  Lowndes  under  a  "comparative  table  of  the 
law  of  general  average,"  a  work  evidencing  most  care- 
ful and  conscientious  labor  and  research.5  And  Mr. 
Owen,  in  his  statement  preceding  the  "York-Antwerp  Kules," 
says:  "The  divergent  usages  prevailing  amongst  the  var- 
ious maritime  countries  on  the  subject  of  general  average  have 
long  been  a  source  of  difficulty  and  inconvenience  to  the  mer- 
cantile world."  6 

§  3403.  Jettison  Generally.— "  Jettison"  is  placed  by 
Emerigon  in  the  number  of  accidents  ("cas  fortuits"),  where- 
in the  will  of  him  who  makes  it  is  overpowered  by  the  dan- 
ger.7     And  being  a  sacrifice  for  the  common  safety,  it  occu- 

•  Lowndes  on  General  Average,  3d  ed.,  270.  and  note  c. 
'a  Hopkins  on  Average  and  Arbitration  (4th  ed.)  6-11. 

•  Lowndes  on  General  Average,  3d  ed.,  26-41;  Laws  of  the  differ- 
ent countries.  Id.  pp.  277-455. 

•  And  he  adds  that  "for  some  time  previous  to  the  York  confer- 
ence a  desire  had  existed  for  some  form  of  international  code  by 

which  the  difficulty  might  be  met The  code  which  was  the 

outcome  for  the  sake  of  uniformity  of  concessions  on  the  part  of  the 
various  delegates  present  at  the  conference  had  no  binding  force." 
That  while  the  rules  were  warmly  supported  by  various  British 
ship  owning  associations,  yet  in  1S78  resolutions  were  passed  at 
Lloyds  "deprecating  any  extension  of  general  average  and  protest- 
in-  against  the  adoption  of  the  rules."  but  that  this  did  not  ma- 
terially retard  the  general  adoption  of  the  rules  in  England,*1' whilst 
on  the  continent  the  rules  are  now  generally  recognized  by  under- 
writers"; and  he  concludes:  "It  should  be  added  that  the  wording  of 
the  clause  proposed  at  the  London  conference  being  open  to  some 
objection,  it  is  now  modified  as  follows:  'General  average  payable 
as  per  foreign  statement  or  as  per  York-Antwerp  rules  if  in  accord- 
ance with  the  contract  of  affreightment"':  Owens  on  Marine  In- 
surance Notes  and  Clauses  3d  ed.,  189-91. 

7  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  xii,  sec.  40,  p. 
4G9. 
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pies  a  most  important  place  in  the  law  of  general  average. 
The  jettison  may  be  of  goods  or  any  article  on  board  ship 
which  by  reason  of  a  real  and  imminent  danger  are  thrown 
overboard  for  the  safety  and  benefit  of  all,  or  the  throwing 
or  casting  away  of  masts  or  other  appurtenance  of  the  ship  for 
the  sake  of  removing  a  common  danger,  whether  it  be  by  way 
of  lightening  or  relieving  the  ship,  or  that  the  ship  with  the 
goods  may  escape,  or  otherwise  for  the  preservation  of  the 
whole,  and  a  necessary  jettison  under  these  circumstances  af- 
fords ground  for  contribution  from  that  which  is  saved  by  rea- 
son of  the  sacrifice;  or,  in  other  words,  such  loss,  as  a  general 
rule,  comes  into  general  average.  To  this  rule,  however,  there 
are  certain  exceptions,  as  will  be  noted  hereafter.  The  jetti- 
son must,  however,  be  made  under  circumstances  such  as  by 
the  rule  hereafter  stated  brings  the  sacrifice  into  general  aver- 
age, for  the  ordinary  hazards  of  the  voyage  will  not  warrant 
a  contribution;  as  in  case  of  putting  goods  into  lighters  for 
transportation  from  the  ship  in  order  that  they  may  arrive  at 
their  destination;  and  that  a  jettison  of  goods  which  entitles 
to  general  average  must,  as  a  rule,  be  of  that  cargo  which  is 
properly  carried  on  board  ship,  as  in  cases  where  it  is  properly 
stowed  below  deck.8 

•  See  Star  of  Hope,  9  Wall.  (TJ.  S.)  231;  The  Gratitude,  S  C.  Rob. 
240;  Lawrence  v.  Minturn,  17  How.  (U.  S.)  100;  Walker  v.  United 
States  Ins.  Co.,  11  Serg.  &  R.  (Pa.)  61.  "Jettison  or  the  throwing 
overboard  of  cargo  or  ship's  materials  to  lighten  the  vessel  is  made 
the  subject  of  legislation,  and  the  right  of  contribution  it  gives  is 
recognized  in  the  oldest  sea  codes  known  to  us.  Rules  for  treating 
jettison  are  to  be  found  in  the  rude  sea  laws  of  the  early  Middle 
Ages  of  Europe,  even  where  no  other  kind  of  general  average  can 
be  traced.  This  common  necessity  rf  seafaring  life  has  furnished  the 
germ  out  of  which  systems  of  general  average  have  been  developed": 
Lowndes  on  General  Average,  3d  ed.,  31.  "It  seems  agreed  by  as 
common  a  consent  that  the  germ  of  general  average  is  found  in 
jettison,  as  that  the  fragment  of  Rhodian  law  which  has  been  pre- 
served to  us  first  formulated  the  simpler  principles  of  justice  con- 
cerning marine  adventure":  Hopkins'  Average  and  Arbitration,  4th 
ed.,  22.  "It  is  requisite  that  the  act  [jettison]  should  be  performed 
advisedly  and  deliberately,  and  before  proceeding  to  effect  it  the 
master  usually  consults  the  ship's  company  and  obtains  their  con- 
currence as  to  the  necessity  for  the  sacrifice":  Hopkins'  Average 
and  Arbitration,  4th  ed.,  23.    Although  consultation  is  not  necessary 
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§   :>1<H-.      Jettison    Defined. — It  will    be    apparent    from 
the  las  I  section  that  jettison  is    the  throwing    overboard    of 
Is,  or  the  cutting,  throwing,  or  easting  away  of  masts  or 
other  appurtenances  of  the  ship  in  the  lace  of  a  real  or  immi- 
nent danger.8 

§  :>405.  Essentials  of  General  Average. — It  is  neces- 
sary, in  order  that  the  expense  or  damage  incurred  shall  come 
into  general  average,  that  there  should  have  been  (1)  the  ne- 
iiy  of  averting  a  real  and  imminent  danger,  perieuli  iimni- 
nentis  evitandi  causa;  there  must  have  been  a  common  risk;  (2) 
there  must  have  been  an  extraordinary  expense  or  sac- 
rifice, not  merely  an  ordinary  expense  incident  to  wear 
and  tear  of  the  ship,  nor  an  expense  merely  extraordi- 
nary in  amount,  but  extraordinary  in  its  having  been  necessi- 
tated by  the  real  or  imminent  danger;  (3)  the  extraordinary 
expense  or  sacrifice  made  must  have  been  incurred  at  the  time 
for  the  common  benefit  of  ship,  cargo,  and  freight;  (4)  al- 
though the  necessity  of  acting  has  by  reason  of  the  accident 
forced  an  exercise  of  the  will,  yet  the  sacrifice  itself  or  the 
extraordinary  expenditure  must  have  been  a  voluntary  one, 
deliberately  incurred  by  man  for  the  common  benefit  or  safe- 
ty, and  to  prevent  a  total  loss  of  the  whole;  (5)  the  sacrifice 
or  extraordinary  expense  must  also  have  been  made  or  in- 
curred fairly  and  bona  fide;  (6)  the  claimant  is  debarred  from 
his  right  to  claim  where  he  is  in  default.  That  these  are  essen- 
tials the  authorities  agree.  Beyond  this,  however,  we  do  not 
feel  warranted  in  stating  definitely  here  those  matters  as  essen- 
tials concerning  which  there  is  a  want  of  positive  agreement  in 

but  prudent  If  practicable:  Id.,  23,  and  notes.  Pop  farther  as  to  the 
general  propositions  above  noted  authorities  throughout  this  chap- 
ter. 

0  2  Arnould  on  Marine  Insurance,  Terkins'  ed.  1850.  *888;  2  Phil- 
lips on  Insurance,  3d  ed..  09.  see.  127S.  Soe  EmerlgOO  on  Tnsnr.nnre, 
Meredith's  ed.  1850.  c.  xll,  sees.  40.  p.  409,  et  seq.;  Lowndes  on  Gen- 
eral Average,  3d  ed.,  20.  et  seq.,  31.  "Jettison  signifies  a  throwing 
overboard  and  was  probably  the  first  occasion  of  average  contribu- 
tion  Jettison    Is  the  easting    out  of   the  ship  when  In  great 

danger  a  portion  of  her  enrgo  or  a  part  of  her  own  stores,  ma- 
terials, etc.":    Hopkins'  Average  and  Arbitration,  4th  ed.,  22,  23. 
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the  authorities,  and,  perhaps,  the  expenses  other  than  those  of 
cost  of  actual  repairs  to  the  ship  in  a  port  of  refuge,  so  far  a3 
they  come  into  general  average,  constitute  an  exception  to 
some  of  the  above  specified  essentials.  Questions  of  this  and 
like  character  will,  however,  be  hereafter  considered.10  "Where 
a  vessel  meets  a  disaster  at  sea  and  the  master,  acting  in  good 

10  See  Stewart  v.  West  India  &  Pac.  S.  S.  Co.,  L.  R.  8  Q.  B.  88,  93; 
42  L.  J.  Q.  B.  84;  Delano  v.  Cargo  of  the  Gallatin,  1  Wood  (C.  C), 
G42;  Nesbitt  v.  Lushington,  4  Term  Rep.  7S3;  Covington  v.  Roberts, 

2  Bos.  &  P.  N.  R.  378;  Fletcher  v.  Alexander,  L.  R.  3  Com.  P.  375, 
3S1,  per  Bovill,  C.  J.;  Heye  v.  North-German  Lloyd,  33  Fed.  Rep.  60; 
Dupont  v.  Vance,  19  How.  (U.  S.)  162;  Williams  v.  Suffolk  Ins.  Co., 

3  Sum.  (C.  C.)  510;  Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.  (Mass.)  191; 
Crockett  v.  Dodge,  3  Fairf.  (Me.)  190;  The  Gratitudine,  3  C.  Rob. 
240;  Caze  v.  Reilly,  3  Wash.  (C.  C.)  303;  Barnard  v.  Adams,  10  How. 
(U.  S.)  270;  Kemp.  v.  Halliclay,  6  Best  &  S.  723,  746,  per  Blackburn, 
.1.;  Lawrence  v.  Minturn,  17  How.  (U.  S.)  100;  Lenox  v.  United  Ins. 
Co.,  3  Johns.  Cas.  (N.  Y.)  178;  Slater  v.  Hayward  Rubber  Co.,  26 
Conn.  128;  Robinson  v.  Price,  L.  R.  2  Q.  B.  D.  91,  per  Lush,  J.;  The 
Star  of  Hope,  9  Wall.  (U.  S.)  229;  Peters  v.  Warren  Ins.  Co.,  1  Story 
(U.  S.),  463,  468,  per  Story,  J.;  Spafford  v.  Dodge,  14  Mass.  74;  Wal- 
thew  v.  Mavrogain,  L.  R.  5  Ex.  116,  119,  per  Bovill,  C.  J.;  Harrison 
v.  Bank  of  Australia,  L.  R.  7  Ex.  39;  Maggrath  v.  Church,  1  Caines 
(N.  Y.),  196;  Wightman  v.  Macadam,  2  Brev.  (S.  C.)  230;  O'Connor  v. 
The  Ocean  Star,  1  Holmes  (C.  C.)  248;  Goodwillie  vMcCarthy,  45 
111.  187;  Lewis  v.  Williams,  1  Hall  (N.  Y.),  430;  Dodge  v.  Union  Ins. 
Co.,  17  Mass.  471;  Mutual  Safety  Ins.  Co.  v.  Cargo  Brig  George,  Olc. 
A  dm.  89;  Nickerson  v.  Tyson,  8  Mass.  467;  Nelson  v.  Belmont,  21 
N.  Y.  36,  and  eases  throughout  this  chapter.  Selection  is  not  nec- 
essary, "nor  is  a  sacrifice  the  less  a  voluntary  act  because  the  ne- 
cessity of  making  it  is  overpoweringly  great";  that  is,  the  loss  need 
not  be  so  imminent  and  certain,  nor  the  situation  so  desperate,  as  to 
preclude  free  volition:  Lowndes  on  General  Average,  3d  ed.,  21,  23, 
62.  Emerigon  says:  "1.  That  expense  incurred  and  damage  suffer- 
ed are  not  general  average,  except  in  the  case  where  they  have  been 
incurred  voluntarily  for  the  common  safety.  It  is  necessary  that 
the  act  of  man  should  have  concurred  with  the  accident.  There 
must  have  been  a  forced  will:  Volonta  violentata  dal  accidente  del 
pericolo.  2.  It  must  have  been  a  question  of  shunning  an  imminent 
danger:  Periculi  imminentis  evitandi  causa  medici,  says  Quintus 
Curtius,  graviores  morbos  asperis  remediis  curant,  et  gubernator, 
ubi  naufragiuin  timet,  jactura,  quidquid  servari  potest,  redimit. 
A  panic  would  not  excuse  a  captain  in  making  a  jettison  without 
being  forced  to  it  by  real  danger.  Still  prudence  does  not  allow 
him  to  wait  the  last  extremity:  Haec  tamen  necessitas  non  ad  ulti- 
mum  grarlum  est  restringenda" :  Emerigon  on  Insurance,  Meredith's 
ed.  1850,  c.  xii,  sec.  39,  pp.  467,468.     "Where  any  sacrifice  is  deiib- 
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faith  with  a  view  to  the  benefit  of  all  concerned,  and  without 
intent  to  sacrifice  any  particular  interest  of  any  person  in  the 

erately  and  voluntarily  made  or  any  expense  fairly  and  bona  fide 
incurred  to  prevent  a  total  loss,  such  sacrifice  or  expense  is  the 
proper  subject  of  a  general  contribution."  It  must  appear  "that 
the  sacrifice  at  the  time  it  was  made  was  absolutely  and  indispensa- 
bly necessary  for  the  preservation  of  ship  and  cargo A  loss 

which  does  not  evidently  conduce  to  the  preservation  of  the  ship 
and  cargo  is  not  a  proper  subject  for  an  average  contribution. 
....  So  it  must  appear  that  the  ship  and  cargo  were  in  fact 
saved.  ....  No  injury  occasioned  by  wear  and  tear  or  by  winds 
and  waves  in  the  ordinary  course  of  the  voyage  shall  be  the  subject 
of  general  average":  2  Marshall  on  Insurance,  ed.  1810,  *535,  *537, 
540  a.  "It  must  appear  to  have  been  incurred  with  a  view  to  the 
general  safety  of  the  whole  adventure;  i.  e.,  of  the  ship,  cargo,  and 
freight.  The  principle  of  the  Rhodian  law  is  ut  omnium  contribu- 
tione  sarciatur  quod  pro  omnibus  datum  est.  The  loss  which  is  to 
entitle  one  of  the  coadventurers  to  a  contribution  from  all  must  be 

Buffered  for  the  sake  of  all The  general  safety  of  the  whole 

n  i 1  venture  must  be  the  motive  for  the  sacrifice,  and  if  made  with 
any  other  object  it  gives  no  claim  to  general  average  contribution." 
"It  should  have  been  incurred  under  the  pressure  of  a  real  and  im- 
minent danger,"  even  though  the  sacrifice  have  been  bona  fide.  It 
must  also  "have  been  resorted  to  as  the  sole  means  of  escaping  de- 
struction  No  such  claim  can  be  sustained  unless  the  sacri- 
fice and  expenditures  out  of  which  it  arises  were  of  an  extraordi- 
nary nature."  There  must  have  been  "(1)  intentional  sacrifice  or 
voluntary  expenditure,  (2)  purposely  resorted  to  for  the  safety  of 
the  whole  adventure,  (3)  under  the  pressure  of  real  or  imminent 
danger.  It  must  also  appear  (4)  that  the  sacrifice  or  the  expenditure 
was  the  result  of  due  deliberation;  (5)  that  it  was  not  included  in 
those  ordinary  duties  and  expenses  of  the  navigation  which  come 
under  the  head  of  mere  wear  and  tear  and  are  paid  out  of  the 
freight":  2  Arnould  on  Marine  Insurance,  Ferkins'  ed.  1S50,  S83-S9, 
•881-87.  "It  appears  to  consist  of  (1)  an  intentional  act  on  the  part 
Of  in  in.  (2)  out  of  the  course  of  the  master's  ordinary  duty  as  agent 
of  the  shipowner.  (.'D  done  on  account  of  the  common  adventure  (4) 
to  avert  a  total  loss  of  the  whole,  (5)  under  circumstances  in  which 
it  is  the  only  alternative":  2  Arnould  on  Marine  Insurance,  Mac- 
lachlan's  ed.  1S87,  817,  848.  So  Mr.  Lowndes  notes  several  defini- 
tions by  the  English  courts  to  the  effect  that  there  must  be  a  vol- 
untary and  intentional  sacrifice,  that  the  danger  must  be  imminent, 
and  that  the  act  must  be  for  the  common  benefit  of  ship  and  cargo, 
that  the  expenditure  or  sacrifice  must  be  extraordinary  in  kind  and 
degree,  not  due  to  the  fault  of  the  party  claiming,  and  must 
result  from  what  the  master  dees  as  agent,  not  for  the  shipowner 
alone,  but  for  all.  and  he  considers  the  point  whether  it  is  neces- 
sary that  the  sacrifice  or  expenditure  should  have  been  successful: 
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vessel  or  cargo  in  preference  to  that  of  another,  incurs  extra- 
ordinary expense  for  the  safety  of  the  whole,  the  cargo  owner 
is  liable  to  contribution  in  general  average  therefor,  and  the 
question  is  immaterial  whether  the  expenses  so  incurred  might 
not  have  been  lessened  had  the  cargo  been  separated  from  the 
vessel.11  So  it  is  declared  to  be  well  settled  in  the  United 
States  that  where  there  is  a  peril  common  to  both  vessel  and 
cargo,  and  the  master,  to  save  the  whole,  selects  a  lesser  to 
avoid  a  grater  peril,  he  can  recover  in  general  average  from 
the  cargo  saved.12  And  it  is  also  held  that  average  cannot  be 
claimed  for  the  loss  of  property,  unless  it  was  deliberately  sac- 
rificed for  the  preservation  of  the  whole  property  in  peril.13 
Again,  it  is  decided  that  to  entitle  to  contribution,  the  dis- 
tinct property  of  several  persons  must  be  exposed  to  a  common 
peril,  and  relief  from  that  peril  must  be  obtained  intentional- 
ly.14 And  in  another  case  it  is  held  that,  to  make  a  case  for 
general  average,  the  property  saved  and  the  property  sacri- 
ficed must  be  exposed  to  a  common  danger;  the  sacrifice  of  a 
part  must  contribute  to  the  saving  of  the  residue,  and  the  sac- 
rifice must  be  voluntary.15  So  also  in  Pennsylvania  it  is  de- 
clared that  in  order  to  constitute  a  case  for  general  average, 

Lowndes  on  General  Average,  3d  ed.,  1-26.  "It  must  be  occasioned 
by  an  apparently  imminent  peril.  A  loss,  though  it  be  extraordinary 
and  not  a  part  of  the  expense  and  inconvenience  of  navigating  the 
vessel.  If  it  take  place  without  the  agency  of  the  master  or  crew 
or  other  persons  acting  for  the  general  benefit,  is  not  a  subject  of 
general  contribution,  which  must  be  where  an  expense  is  incurred 
or  sacrifice  made  with  deliberate  intent.  The  circumstances  of  a 
deliberate  purpose  and  a  view  to  the  common  safety  distinguish 
general  from  particular  average":  2  Phillips  on  Insurance,  3d  ed., 
65,  sec.  1270.  "The  voluntariness  of  the  loss  is  the  very  founda- 
tion and  the  only  foundation  of  any  claim  for  compensation 

The  sacrifice  must  not  only  be  voluntary  and  intended,  but  In  no 
degree  the  fault  of  the  owner,"  and  that  the  loss  must  not  be  caused 
by  a  peril  of  the  sea:  2  Parsons  on  Marine  Insurance,  ed.  1868,  210, 
217,  227. 

11  Goodwillie  v.  McCarthy,  45  111.  187. 

11  O'Connor  v.  The  Ocean  Star,  1  Holmes  (U.  S.),  248. 

19  Nickerson  v.  Tyson,  8  Mass.  467. 

14  Whitteredge  v.  Norris,  6  Mass.  125. 

*  Delano  v.  Cargo  of  the  Gallatin,  1  Wood  (U.  S.),  642. 
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the  vessel  should  he  in  distress,  and  a  part  should  be  voluntar- 
ily sacrificed  to  save  the  rest;  that  a  previous  consultation  is 
ry,  nor  that  the  part  sacrificed  should  be  in  more 
imminent  danger  than  the  rest.16  .Nor  is  it  necessary,  to  claim 
general  average,  thai  there  be  an  intention  to  consign  the 
goods  jettisoned  to  inevitable  loss;  such  intention  forms  no 
part  of  the  reason  assigned  by  the  Ilhodian  law  for  contribu- 
tion.17 

§  3406.     Claim  to  Contribution  is  Equitable  One. — The 

right  to  receive  contribution  in  general  average  is  not  founded 
on  contract,  but  in  the  principle  of  equity  in  consequence  of  a 
common  danger,  where  natural  justice  requires  that  all  should 
contribute  to  indemnify  for  the  loss  of  property  which  is  sac- 
rificed by  one  in  order  that  the  whole  adventure  may  be 
saved.18  So  it  is  declared  by  the  court  in  Wood  v.  Phoenix 
Insurance  Company19  that  "the  doctrine  is  founded  in  pure 
equity,"  so  that  the  loss  may  fall  equally  on  all  "according  to 
the  equitable  doctrine  of  the  civil  law,  Nemo  debet  locupletari 
aliena  jactura."  20 

§  3407.  General  Average  Defined. —  It  will  appear 
from  what  has  preceded  that  general  average  is  a  sacrifice  or 
extraordinary  expense  voluntarily  and  deliberately  made  or 
incurred  by  the  act  of  man,  and  absolutely  or  inevitably  ne- 
cessitated, in  cases  of  real  or  imminent  danger,  for  the  com- 
mon benefit  of  ship,  cargo,  and  freight,  for  which  contribution 
shall  be  made  in  proportion  to  the  several  respective  interests 

18  Sims  v.  Gurney,  4  Binn.  (Pa.)  513. 
"  Caze  v.  Reilly,  3  Wash.  (C.  C.)  298. 

»  Sturgte  v.  Cary.  2  Curt.  (U.  S.)  382;  The  Star  of  Hope.  0  Wall. 
(U.  S.)  203,  per  Clifford,  J.;  Burton  v.  English,  12  Q.  B.  D.  218,  per 
the  fourt 

19  1  Fed.  Rep.  235. 

M  2  Marshall  on  Insurance,  ed.  1S10.  *536.  See  Lowndes  on  Con- 
er.il  Average,  3d  ed.,  44;  2  Arnovdd  on  Marino  Insurance,  Perkins* 
ed.  1850,  8S2;  2  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1887, 
84G,  847. 
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or  by  the  ratable  contribution  of  all.21  So  it  is  beld  tbat  if  a 
vessel  or  its  cargo  is  in  part  voluntarily  sacrificed  or  extraordi- 
nary expense  is  incurred  for  the  preservation  of  the  reniain- 

«  «  'Average'  is  a  term  used  in  commerce  to  signify  a  contribution 
made  by  the  owners  of  the  ship,  freight,  and  goods  on  board  in 
proportion  of  their  respective  interests  toward  any  particular  loss  or 
expense  sustained  lor  the  general  safety  of  the  ship  and  cargo": 
2  Marshall  on  Insurance,  ed.  1810,  535,  535a.  "A  loss  arising  out  of 
extraordinary  sacrifices  made  or  extraordinary  expenses  incurred 
for  the  joint  benefit  of  ship  and  cargo":  2  Arnould  on  Marine  Insur- 
ance, Perkins'  ed.  1850,  *878,  quoting  from  Birkley  v.  Presgrave,  1 
East,  228,  per  Lawrence,  J.  "A  contribution  by  all  parties  in  a  sea 
adventure  to  make  good  the  loss  which  has  been  sustained  by  one  or 
more  of  their  coadventurers  from  sacrifices  made  or  expenses  in- 
curred for  the  general  benefit":  2  Arnould  on  Marine  Insurance,  Per- 
kins' ed.  1850,  882,  *8S0.  "All  loss  which  arises  in  consequence  of 
extraordinary  sacrifices  made  or  expenses  incurred  for  the  preser- 
vation of  the  ship  and  cargo  comes  within  general  average,  and 
must  be  borne  proportionately  by  all  who  are  interested":  Lowndes 
on  General  Average,  3d  ed.,  1,  quoting  Birkley  v.  Presgrave,  1  East, 
228,  per  Lawrence,  J.  See,  also,  Id.,  p.  26,  "Comparative  table  of 
the  law  of  general  average";  sec.  1.  "Formal  definition  of  average" 
in  the  several  countries.  "Expenses  incurred,  sacrifices  made,  or 
damage  sustained  for  the  common  benefit  of  ship,  freight,  and  car- 
go constitute  general  or  gross  average.  A  loss  which  is  not  incur- 
red for  the  general  benefit  is  a  particular  average  loss":  2  Phillips  on 
Insurance,  3d  ed.,  64,  sec.  1269.  "In  common  parlance,  the  word  'aver- 
age' is  synonymous  with  'mean'  or  'medium.'  It  expresses  a  com- 
mon rate  or  quantity,  such  as  is  derived  from  the  division  of  nu- 
merators by  a  common  denominator When  used  in  refer- 
ence to  maritime  commerce,  the  word  has  a  technical  and  yet  an 
analogous  meaning.  It  still  expresses  division,  but  it  adds  the  idea 
of  contribution  to  that  common  ratio  or  result.  It  always  implies 
the  incidence  of  a  distributed  burden,  of  a  weight  to  be  shared 
equally  or  proportionately  by  several  bearers 'General  aver- 
age' means  a  contribution  according  to  value  made  by  the  asso- 
ciated interests  which  form  a  marine  adventure.  These  are  the  ship 
itself,  the  merchandise  she  carries,  and  the  freight  she  earns. 
....  The  object  of  this  contribution  is  the  repayment  of  some 
expense  incurred  or  the  restitution  of  something  valuable  sacrificed 
for  the  benefit  of  the  whole "We  ask,  Was  this  expense  en- 
tered upon  for  the  benefit  of  all  parties  concerned?  Was  this  part 
of  the  ship  or  this  portion  of  the  cargo  knowingly  and  voluntarily 
destroyed  or  abandoned  to  procure  the  safety  of  all  the  remaining 
Interests?  If  we  can  answer  in  the  affirmative,  we  may  be  pretty 
certain  that  those  costs  or  that  loss  are  in  the  nature  of  general 
average":  Hopkins'  Average  and  Arbitration,  4th  ed.,  13,  14. 
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dcr,  the  loss  or  expense  must  be  borne  by  all  the  parties  in 
interest,  in  proportion  to  their  respective  interests.22  So  also 
everything  saved  by  common  expense  and  labor  shall  pay 
that  expense  in  proportion  to  its  value.23 

§  :$408.     Distinction — General  and  Particular  Average. 

That  a  distinction  exists  between  general  and  particular  av- 
erage will  be  apparent  from  the  consideration  of  the  principles 
governing  particular  average  heretofore  noted.  It  may  be 
stated  generally,  however,  that  the  terms  "partial  loss"  and 
"average"  are  considered  by  commercial  men  as  meaning  the 
game  thing,  average  other  than  general  including  every  loss  for 
which  the  underwriter  is  liable  except  general  average  and  to- 
tal loss.24  All  ordinary  loss  and  damage  sustained  by  the  ship 
and  caused  immediately  by  a  sea  peril  must  be  borne  by  the 
shipowners,  but  it  is  general  average  in  case  of  a  voluntary,  de- 
liberate sacrifice  by  the  act  of  man  for  the  benefit  of  the  asso- 
ciated interests;  that  is,  a  loss  insured  voluntarily  to  prevent 
greater  loss,  is  a  general  average,  and  not  a  partial  loss.25  So  a 
claim  for  a  loss  of  a  part  as  well  as  a  claim  for  damage  comes 
under  the  head  of  particular  average.28  Again,  particular  av- 
erage loss  is  to  be  borne  by  the  party  upon  whose  property  it 

"  Lyon  v.  Alvord,  18  Conn.  66;  The  Packet,  3  Mason  (C.  C),  255; 
Meeker  v.  Klemm,  11  La.  Ann.  104;  Barnard  v.  Adams,  10  How. 
(U.  S.)  303. 

»  Bedford  Ins.  Co.  v.  Parker,  2  Pick.  (Mass.)  1;  Lee  v.  Grinnell, 
6  Duer  (X.  Y.),  431. 

"  Wadsworth  v.  Pacific  Ins.  Co.,  4  Wend.  (N.  Y.)  33.  "  'Contribu- 
tion applies  to  damages  done  ab  intra  that  those  on  board  the  vessel 
have  deliberated  upon  that  they  have  done  and  executed  by  them- 
selves.' Damnum  ob  quod,  says  Casaregis,  contributio  faclenda  est, 
tale,  esse  debet,  ut  voluntarie  sit  illatum,  id  est,  voluntario  hominis 

facto,  qui   illud  elisorit   ut  res   aliorum   servarentur That 

which  comes  from  without  ab  extra,'  says  Cleirac,  'such  as  damage 
caused  by  the  winds,  by  tempest,  or  by  lightning,  or  by  pirates,  is 
particular  average,  which  does  not  enter  into  contribution'":  Emer- 
gon  on  Insurance,  Meredith's  ed.  1S50,  c.  xii,  sec.  41,  p.  484;  Id.,  p. 
473,  et  seq. 

*  Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.  (Mass.)  101;  P.irkley  v. 
Presgrave,  1  East,  220.  per  Lord  Kenyon. 

M  Kalli  v.  Jansen,  <;  El.  &  B.  422.  See  Lowndes  on  General  Aver- 
age, 3d  ed.,  L'LT-.  i:2S-30,  234. 
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takes  place;  general  average  loss  is  to  be  sustained  by  the  ship, 
cargo  and  freight.27  We  have,  however,  fully  considered  un- 
der a  preceding  chapter  the  question  of  particular  averages. 

§  3409.  General  Average — Fire  Policies. — The  doc- 
trine of  marine  average  is  not  applicable  to  fire  policies  on 
vessels.28  Although  it  is  held  applicable  to  a  fire  risk  taken 
on  a  stock  in  trade  where  wet  blankets  used  to  protect  the 
building  and  goods  therein  were  destroyed  and  the  property 
saved,  although  the  court  declared  that  this  decision  did  not 
call  in  question  the  general  principle  that  a  loss  under  a  pol- 
icy against  fire  is  to  be  paid  without  contribution.29  Although 
it  is  held  in  another  case  in  the  same  state  as  that  of  the  last 
decision  that  a  fire  policy  issued  by  a  mutual  company  does 
not  come  within  the  law  of  marine  insurance  respecting  sal- 
vage, and  that  on  such  a  policy  the  assured  is  entitled  to  re- 
cover the  amount  of  his  insurance,  when  the  insured  building 
is  destroyed,  without  deducting  the  value  of  the  materials 
which  remain.30 

§  3410.     Previous    Consultation   Not  Prerequisite  to 

Sacrifice. — It  is  not  a  prerequisite  to  making  the  sacrifice 
that  there  should  be  a  previous  consultation.31 


Art.  II.    General  Average,  Jettison  and  Adjustment. 
SUBDIV.  I.  York- Antwerp  Rules, 

§  3417.      Cautionary    Remarks. —  In    considering   these 
rules  of  practice  it  must  be  remembered  that  they  have  not 

"  Birklcy  v.  Presgrave,  1  East,  220,  per  Lord  Kenyon;  Orrok  v. 
Commonwealth  Ins.  Co.,  21  Pick.  (Mass.)  456;  2  Phillips  on  Insur- 
ance, 3d  ed.,  183,  sec.  1422. 

M  Merchants'  etc.  Transp.  Co.  v.  Associated  Firemen's  Ins.  Co.  of 
Baltimore,  53  Md.  448;  36  Am.  Rep.  428. 

*•  Welles  v.  Boston  Ins.  Co.,  6  Pick.  (Mass.)  182. 

"  Liseom  v.  Boston  etc.  Ins.  Co..  9  Met.  (Mass.)  205. 

81  Sims  v.  Gurney,  4  Binn.  (Pa.)  524;  3  Kent's  Commentaries,  233. 
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of  themselves  the  binding  force  of  judicial  decisions.  They 
are  inserted  here  for  the  purpose  of  showing  how  far  they  ac- 
cord with  the  law  as  determined  by  the  courts.  If,  however, 
a  contract  be  made  with  a  special  reference  to  these  rules,  or 
any  of  them,  such  contract  ought  to  be  construed  and  enforced 
accordingly  in  conformity  with  settled  principles  of  law  to 
that  effect  already  noted  in  this  treatise.82 

§  3418.  Jettison  of  Deck  Cargo. — "No  jettison  of  deck 
cargo  shall  be  made  good  as  general  average.  Every  struc- 
ture not  built  in  with  the  frame  of  the  vessel  shall  be  consid- 
ered as  part  of  the  deck  of  the  vessel."  33  The  jettison  of  deck 
cargo  is  not,  as  a  rule,  general  average.  Goods  thus  placed 
embarrass  the  crew,  impede  the  ship's  navigation,  and  endan- 
ger the  vessel,  as  well  as  being  too  much  exposed,  and  the  mas- 
ter and  shipowners,  who  are  responsible  for  the  act  of  placing 
them  there,  must  sustain  the  loss.34  And  the  same  rule  ap- 
plies to  insurance  of  freight.35 

§  3419.  Exceptions  to  Last  Rule. — An  exception  to 
the  above  rule  exists  in  cases  where  a  general  custom  of  the 
trade  to  which  the  cargo  belongs  permits  goods  to  be  so  car- 
ried; as  in  case  where  goods  specified  in  a  policy  made  with 
reference  to  a  particular  trade  or  line  of  steamers  are  carried 

w  Roe  The  Bona  (1895),  L.  B.  P.  D.  12.",  considered  In  sec.  2587, 
herein;  Hopkins'  Average  and  Arbitration,  4th  ed.  18S4,  163.  But 
see  see.  2596,  heroin. 

M  York- Antwerp  Rules,  rule  1. 

M  The  Paragon,  1  Ware  (P.S.D.  C.)  322;  Cram  v.  Aiken,  13  Mo.  229; 
Triplet  v.  Van  Name,  2  Cranch  (C.  0.),  332;  Taunton  Copper  Co.  v. 
Merchants'  Ins.  Co.,  22  Pick.  (Mass.)  108;  Dean  v.  Keating,  12  Leigh 
(Va.),  39:  Lenox  v.  United  Ins.  Co.,  3  Johns.  Cas.  (N.  Y.)  178;  Smith 
v.  Wright,  1  Cainos  (N.  Y.),  43;  2  Am.  Dec.  173;  Bay  v.  The  Milwau- 
kee Belle,  2  Biss.  (C.  C.)  197;  Bays  v.  Chesapeake  Ins.  Co.,  7  Cranch 
(V.  S.),  415;  Meaher  v.  Lufkin,  21  Tex.  3S3;  Emerigon  on  Insurance, 
Meredith's  ed.  IS.'O,  c.  xii.  sec.  42,  p.  492;  2  Arnould  on  Marine  In- 
surance, Terkins'  ed.  1850,  890,  *888;  2  Arnould  on  Marine  Insur- 
ance. Maclachlan's  ed.  1SS7,  857;  Hopkins'  Average  and  Arbitration, 
4th  ed.  1884,  37,  47-58;  Lowndes  on  General  Average,  3d  ed.  1S78, 
31-35. 

■-  Adams  v.  Warren  Ins.  Co.,  22  Tick.  (Mass.)  103. 
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on  deck  in  accordance  with  an  established  usage.36  So  goods 
carried  on  deck,  according  to  the  custom  of  the  trade  by  the 
steamboats  navigating  Long  Island  sound,  and  stowed  in  the 
usual  way,  are  liable  to  contribution  by  way  of  general  aver- 
age for  a  loss  occasioned  by  a  jettison  of  other  goods  necessar- 
ily thrown  overboard  under  stress  of  weather  and  while  sub- 
jected to  the  perils  of  the  sea.37  Nor  does  the  rule  apply 
where  a  vessel  is  built  with  a  view  of  carrying  the  greater  part 
of  her  cargo  on  deck,  and  when  so  loaded,  by  custom  of  trade, 
is  compelled  by  a  peril  of  the  sea  to  jettison  part  of  her  deck- 
load,  as  in  case  of  lumber,  to  save  the  ship  and  remaining 
cargo.38  Nor  where  there  is  a  special  contract  to  that  effect;39 
nor  in  certain  cases  where  goods  are  carried  on  the  deck  of 
steam  vessels.40  And  there  is  an  exception  as  to  the  ship's  boat.41 
In  a  federal  case42  part  of  a  cargo  of  iron  was  loaded  above  and 
part  below  deck;  the  part  below  was  insured  with  a  knowl- 
edge of  the  lading  above  deck.  The  latter  was  jettisoned  dur- 
ing a  storm,  and  there  was  a  libel  by  the  owner  to  recover 
against  the  underwriter  contribution  by  general  average,  and 
the  court  followed  the  English  rule  as  stated  below.43     Not- 

«•  Merchants'  etc.  Ins.  Co.  v.  Shillito,  15  Ohio  St.  559;  86  Am.  Dec. 
491;  Gould  v.  Oliver,  4  Bing.  N.  C.  134;  Da  Costa  v.  Edmonds,  4 
Camp.  142;  Wood  v.  Phoenix  Ins.  Co.,  14  Phila.  (Pa.)  483,  545;  1 
Fed.  Rep.  235;  8  Fed.  Rep.  27;  Hazelton  v.  Manhattan  F.  Ins.  Co., 
11  Biss.  (C.  C.)  210;  Lapham  v.  Atlas  Ins.  Co.,  24  Pick.  (Mass.)  1; 
Milward  v.  Hibbert,  3  Q.  B.  120;  Johnson  v.  Chapman,  35  L.  J.  C.  P. 
23;  19  Com.  B.,  N.  S.,  563.  See  Orient  Mut.  Ins.  Co.  v.  Reymershof- 
fer,  56  Tex.  234;  Lawrence  v.  Minturn,  17  How.  (U.  S.)  114;  Rogers 
v.  Mechanics'  Ins.  Co.,  1  Story  (U.  S.).  603;  The  Delaware,  14  Wall. 
(U.  S.)  599;  Gillett  v.  Ellis,  11  111.  579;  Toledo  etc.  Ins.  Co.  v.  Speares, 
16  Ind.  52;  Sayward  v.  Stevens,  3  Gray  (Mass.),  97;  Brown  v.  Corn- 
veil.  1  Root  (Conn.),  60;  Dupont  v.  Vance,  19  How.  (U.  S.)  174;  Dodge 
v.  Bartol,  5  Me.  286. 

87  Harris  v.  Moody,  30  N.  Y.  266;  86  Am.  Dec.  375. 

88  The  Hettie  Ellis,  20  Fed.  Rep.  507.  See  Lowndes  on  General 
Average,  3d  ed.,  31-45. 

39  Taunton  Copper  Co.  v.  Merchants'  Ins.  Co.,  22  Pick.  (Mass.)  10S; 
Wood  v.  Phoenix  Ins.  Co.,  1  Fed.  Rep.  235. 

40  Wood  v.  Phoenix  Ins.  Co.,  1  Fed.  Rep.  235;  8  Fed.  Rep.  27. 

41  Lenox  v.  United  Ins.  Co.,  3  Johns.  Cas.  (N.  Y.)  178. 

42  Wood  v.  Phoenix  Ins.  Co.,  1  Fed.  Rep.  235;  8  Fed.  Rep.  27. 

45  The  following  from  the  opinion  of  the  court  is  important.  It 
is  this:  "The  libel  asserts  'that  it  is  the  custom  of  the  trade  in  ship- 


§   3419  JETTISON    AND    ADJUSTMENT.  3280 

withstanding  the  above  ruling,  it  is  held  in  a  later  federal  de- 
cision that  in  ease  a  cargo  of  fish-scrap  on  a  coasting  voyage 

ping  cargo  of  iron  pipe  to  load  a  part  thereof  on  dork,'  and  claims 
that  the  respondenl  is  liable  to  contribution  by  general  average.  The 
answer  denies  the  existence  of  such  a  custom  and  of  all  liability  for 
the  loss,  it  would  seem  that  t he  deckload  was  not  included  in  the 
policy,  because  the  libelants  are  not  willing  to  pay  the  respond- 
ent's terms  for  such  insurance.     The  property  of  the  jettison  is  not 

questioned In    England    until    the    year  1837    no    exception 

whatever  was  allowed.  Goods  carried  on  deck  were,  under  all  the 
circumstances,  excluded  from  the  benefit  of  contribution.  In  that 
year  the  cases  of  Gould  v.  Oliver,  4  Bing.  N.  C.  134-40,  and  Hireley 
v.  Milward,  1  Jones  &  C.  240,  arose,  and  were  followed  in  1842  by 
Milward  v.  Hibbard,  3  Ad.  &  E.,  N.  S.,  121.  Since  the  decisions  in 
these  cases  the  exceptions  allowed  elsewhere — in  favor  of  goods  car- 
ried on  deck  in  pursuance  of  custom,  carried  on  the  decks  of  steam 
vessels  generally,  and  by  contract  where  the  claim  is  against  the 
vessel— may  be  regarded  as  well  established  there.  Elementary 
writers  and  judges  in  numerous  instances  have  used  language  in- 
dicating a  belief  that  the  exceptions  are  more  extensive,  embracing 
deck  cargo  in  all  coastwise  trade,  and  justifying  claims  against  the 
owners  and  insurers  under  deck  where  previous  knowledge  is  shown 
of  an  agreement  to  load  above.  No  case,  however,  has  been  cited 
by  counsel  nor  found  by  the  court  in  which  this  has  been  allowed. 
....  Lowndes  on  General  Average,  at  page  41,  and  succeeding 
pages,  says  (after  noticing  the  change  effected  by  Gould  v.  Oliver  and 
the  other  cases  cited):  'Where  the  provision  for  carrying  on  deck  is 
inserted  in  the  charter-party,  the  loss  for  jettison  is  replaced  by 
contribution  between  the  shipowner  and  the  owner  of  the  deck- 
1' ad.'  'It  is  adjusted  in  the  same  manner  as  a  general  average 
would  be.  but  it  is  a  general  contribution.  Payment  by  general  con- 
tribution Is  enforced  from  no  one  who  has  not,  by  express  contract. 
made  himself  a  party  to  the  stowage  on  deck.'  If  there  are  on  deck 
goods  belonging  to  a  third  party,  such  party  is  not  held  liable  to  pay 
any  share  in  the  contribution.  No  insurer  is  asked  to  replace  what 
his  assured  has  contributed,  unless  there  is  a  clause  in  the  (]n-\: 
policy  assenting  to  the  deck  shipment.  The  principle  of  these  ad- 
justments is  that,  as  between  the  assenting  parties  to  such  stowage, 
the  deck  must  be  taken  to  be  a  proper  place  for  such  stowage,  which 
is  thence  to  be  treated  as  if  stowed  below;  but,  as  regards  all  par- 
ties who  have  not  thus  assented,  the  old  rule  remains  in  force  and 
from  them  there  is  no  general  'average.'  There  is  no  proper  war- 
rant for  the  suggestion  that  owners  below  deck,  and  underwriters, 
may  be  held  to  an  Implied  assent  that  goods  shall  be  carried  above 
from  knowledge  that  the  master  has  contracted  so  to  carry.  The 
author  just  quoted,  when  remarking  upon  the  general  terms  em- 
ployed  by  the  court  in  Johnson  v.  Chapman  and  other  cases  says: 
'These  observations  must  be  understood  with  reference  to  the  ques- 
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is  carried  below  deck,  and  oil  is  carried  above  deck,  in  accord- 
ance with  the  custom  of  the  trade  so  to  do,  where  fish-scrap  is 

tion  before  the  court;  that  is,  to  the  right  of  the  owner  of  the  deck- 
load  to  contribution  from  the  owner  of  the  ship.'  In  our  own  coun- 
try the  question  has  escaped  the  federal  courts  except  in  a  single 
instance,  which  will  be  noted  directly.  In  the  state  coui'ts  down  to 
1837  the  English  rule,  as  then  applied,  was  followed  and  the  ex- 
ceptions allowed  elsewhere  disregarded.  Since  that  date  these 
courts  have  differed,  in  some  of  the  states  adopting  the  exceptions 

now  recognized  in  England  and  in  others  disregarding  them 

The  Milwaukee  Belle  was  decided  by  the  district  court  for  the  east- 
ern district  of  Iowa.  The  claim  was  against  the  vessel  for  con- 
tribution. The  goods  jettisoned  from  the  deck  had  been  placed  there 
under  a  contract  with  the  owner  of  the  vessel,  made  at  his  instance 
and  for  his  special  benefit.  The  court  dismissed  the  libel,  relying  on 
Lawrence  v.  Minturn,  17  How.  (U.  S.)  105,  for  doing  so.  It  is  sub- 
mitted, with  great  respect  and  deference  for  the  judgment  of  the 
court,  that  the  review  of  this  subject  already  made  shows  that  this 
decision  cannot  be  followed  consistently  with  the  established  doc- 
trine abroad  or  the  weight  of  authority  at  home.  The  question  in 
the  federal  courts  must  be  regarded  as  still  open,  and  it  may  well 
be  regretted  that  this  case  cannot  reach  the  supreme  court,  and  the 
danger  of  conflicting  decisions  and  confusion  respecting  a  matter 
of  so  much  importance  be  avoided.  In  my  judgment,  the  rule  with 
its  exceptions  as  established  abroad  is  wise  and  just,  and  I  am  un- 
able to  see  any  good  reason  why  we  should  not  follow  it.  The  im- 
portance of  uniformity  in  commercial  and  maritime  laws  and  usages 
throughout  the  world  cannot  be  disregarded  in  considering  the  ques- 
tion": Wood  v.  Phoenix  Ins.  Co.,  1  Fed.  Rep.  235.  Examine  upon  the 
above  point,  Bevan  v.  Bank  of  United  States,  33  Am.  Dec.  64; 
Meech  v.  Robinson,  34  Am.  Dec.  514;  Sproat  v.  Donnell,  45  Am.  Dec. 
103;  Doane  v.  Keating,  37  Am.  Dec.  671;  note  56  Am.  Dec.  601;  note 
33  Am.  Dec.  732;  Nimick  v.  Holmes,  64  Am.  Dec.  700;  Harris  v. 
Moody,  86  Am.  Dec.  375;  Potter  v.  Provident  Ins.  Co.,  4  Mason  (U. 
S.)  298;  2  Phillips  on  Insurance,  No.  1308.  Examine,  also,  The  Net- 
tie Ellis  (La.),  20  Fed.  Rep.  507;  Hazelton  v.  Manhattan  Ins.  Co.  (111.), 
12  Fed.  Rep.  159;  The  Schooner  May  v.  Eva,  6  Fed.  Rep.  628;  The 
Watchful,  Brown  Adm.  (U.  S.)  469;  Wright  v.  Marwood,  7  Q.  B.  D.  62; 
Van  Sickle  v.  The  Schooner  Thos.  Ewing,  Crabbe  (U.  S.),  405; 
Lowndes  on  General  Average,  4th  ed.,  62;  Arnould  on  Marine  Insur- 
ance, 6th  ed.,  857,  864,  866,  868;  Abbott  on  Shipping.  11th  ed.,  6; 
Gourlie  on  General  Average,  4th  ed.,  63,  91,  92;  8  Am.  &  Eng.  Ency. 
of  Law,  1297;  Griswold  v.  Union  Ins.  Co.,  3  Blatchf.  (U.  S.)  234. 
"The  general  rule  of  law  now  is  that  the  jettison  of  a  deckload  car- 
ried by  the  consent  of  the  shipper  is  general  average  as  between  the 
parties  who  have  assented  to  this  mode  of  stowage.  The  exceptions 
are  those  trades  in  which  there  is  a  custom  that  the  jettison  shall 
be  at  the  risk  of  the  shipper  or  owner  of  the  deckload.  Such  customs 
Joyce-  Vol.  1V.-206 
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the  underdeck  cargo,  and  the  oil  is  jettisont  d,  the  fish-scrap  is 
not  liable  to  contribute  in  general  average,  even  though  the 

owner  is  chargeable  with  notice  of  the  custom.44  So  insurers 
of  copper,  a  part  od  which  was  laden  on  deck  in  copper  pig's, 
the  vess<  I  being  Lost  iu  Long  Island  sound  on  a  voyage  from 
New  York  to  Taunton,  were  held  Dot  liable,  notwithstanding 
the  existence  of  a  usage  to  carry  on  deck  without  notice  to  the 
shipper,  and  at  the  same  rate  of  freight  as  if  under  deck,  such 
goods  as  were  not  liable  to  be  injured  by  dampness,  it  not  being 
proved  that  insurers  had  ever  paid  for  losses  upon  goods  so 
laden,  unless  under  a  special  contract,  or  unless,  from  the  na- 
ture of  the  property,  they  were  presumed  to  have  assumed  the 
particular  risk.45 

§  3420.  Damage  Occasioned  by  Jettison — Water  Get- 
ting Down  Hatches,  etc. — "  Damage  done  to  ship  or  cargo 
or  either  of  them,  by  or  in  consequence  of  a  sacrifice  made  for 
the  common  safety,  and  by  water  which  goes  down  a  ship's 
hatches  opened  or  other  opening  made  for  the  purpose  of  mak- 
ing a  jettison  for  the  common  safety,  shall  be  made  good  as 
general  average." 46  Incidental  damage  consequent  upon 
making  a  jettison  and  arising  to  the  ship  or  cargo  comes,  as  a 
general  rule,  the  proof  of  the  cause  being  clear,  into  general 
average.  And  on  the  question  of  whether  a  jettison  was  nec- 
essary, the  court  will  determine  whether  the  owner  appointed 
a  competent  master,:  and  whether  he  exercised  reasonable  skill 
and  judgment.47  So  where  by  the  necessary  cutting  away 
of  a  mast  water  is  let  into  the  hold  through  the  opening  made, 

may,  perhaps,  though  not  very  correctly,  be  called  'customs  of 
Lloyds.'  This  custom  exists  with  cargoes  of  cotton,  tallow,  acids, 
and  some  other  Roods":  Owen  on  Marine  Insurance  Notes  and 
Clauses,  3d  ed.,  191.  "Not  general  average  except  as  between  those 
that  have  consented  to  that  mode  of  stowage":  Lowndes  on  Gen- 
eral Average,  3d  ed.  1878,  20,  sec.  2  a,  pp.  81-35. 
«  Providence-Washington   Ins.   Co.   v.   Bradley   Fertilizer  Co.,   33 

Fed.  Rep.  685. 

«  Taunton  Copper  To.  v.  Merchants'  Ins.  Co.,  22  Pick.  (Mass.)  108. 

«•  York-Antwerp  Rules,  rule  2:  rule  changed  from  that  given  In 
Owens  on  Marine  Insurance  Notes  and  Clauses,  3d  ed.  1884,  191. 

«:  Bee  as  to  this  hist  point,  The  Hettie  Ellis,  22  Fed.  Rep.  350. 
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by  reason  of  which  the  cargo  sustains  damage,  this  is  a  matter 
of  general  average.48  And  in  this  case  it  was  declared  that 
all  damage  immediately  arising  from  jettison  is  to  be  contrib- 
uted for,  though  it  happens  to  perishable  articles,  remaining  in 
specie,  and  enumerated  in  the  memorandum.49  So  if  water 
unavoidably  goes  down  hatches  or  other  opening  made  for  a 
jettison  the  damage  thereby  occasioned  to  the  goods  is  general 
average.50 

§  3421.     Damage  by  Fire  or  Consequent  thereupon. 

"Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  water 
or  otherwise,  including  damage  by  beaching  or  scuttling  a 
burning  ship,  in  extinguishing  a  fire  on  board  the  ship  shall  be 
made  good  as  general  average,  except  that  no  compensation 
shall  be  made  for  damage  to  such  portions  of  the  ship  and  bulk 
cargo  or  to  such  separate  packages  of  cargo  as  has  been  on 
fire."  51  If  the  cargo  sustains  loss  by  reason  of  water  used  to 
extinguish  fire,  this  is  a  subject  of  general  average.52  So 
where  cargo  in  the  compartment  of  an  iron  steamship  is  dam- 
aged by  the  same  cause,  and  it  appears  that  the  safety  of  the 
entire  ship  is  threatened  if  the  fire  is  not  extinguished,  such 
loss  or  damage  is  a  voluntary  sacrifice,  and  comes  into  general 
average,  and  if  the  means  available  and  actually  used  caused 

48  Maggrath  v.  Church,  1  Caines  (N.  Y.),  196. 

49  Maggrath  v.  Church,  1  Caines  (N.  Y.),  196. 

60  The  Mary,  1  Sprague  (U.  S.),  17;  Columbia  Ins.  Co.  v.  Ashby,  13 
Pet.  (IT.  S.)  343.  See  further,  Lowndes  on  General  Average,  3d  ed. 
18S4,  41-45. 

n  York-Antwerp  Rules,  rule  3;  rule  changed  from  that  given  in 
Owens  on  Marine  Insurance  Notes  and  Clauses,  3d  ed.  1890,  191. 

M  Nelson  v.  Belmont.  5  Duer  (N.  Y.),  323;  Nimick  v.  Holmes,  25  Pa. 
St.  366;  Lee  v.  Grinnell,  5  Duer  (N.  Y.).  400.  "It  must  be  considered 
that  it  is  now  established  tbat  damage  to  unburnt  portions  of  the 
cargo,  caused  by  water  used  to  extinguish  a  fire  in  the  ship,  is  of  the 
nature  of  a  general  average  loss":  Wamsutta  Mills  v.  Old  Colony 
Steamboat  Co.,  137  Mass.  472,  per  Field,  J.;  citing  Whitecross  Wire 
Co.  v.  Savill,  8  Q.  B.  D.  653;  Nelson  v.  Belmont,  21  N.  Y.  36;  5  Duer 
(N.  Y.),  310;  Nimick  v.  Holmes,  25  Pa.  St.  366;  Gregory  v.  Orrall,  8 
Fed.  Rep.  287.  See,  also,  Hopkins'  Average  and  Arbitration,  4th  ed. 
1SS4,  34,  84-87. 
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the  damage,  the  fact  is  not  material  that  such  means  were 
easy.33     The  scuttling  of  a  burning  ship,  whereby  damage  is 
done  to    cargo    which   would  nut    otherwise    have    been    in- 
jured, is  a  proper  case  for  general  average.54     But  if  a  fire 
arises  in  a  cargo  stored  in  the  forehold  of  a  steamer  loading  at 
the  port,  said  vessel  being  insured  against  fire,  and  she  is  sub- 
merged to  save  her  and  her  cargo  from  destruction,  and  the 
damage  to  the  cargo  is  adjusted  by  general  average  at  another 
port,  and  a  proportion  of  the  loss  assessed  upon  the  vessel, 
such  general  average  assessment  cannot  be  recovered.55         So 
where  a  vessel    lying  at  anchor    caught  fire  and    water  was 
thrown  down  the  hatchways  and  upon  the  cargo,  but  being  un- 
able thereby  to  extinguish  the  fire  a  hole  was  cut  in  the  vessel's 
side  and  her  fore  compartment  filled  with  water,  and  the  peril 
to  the  cargo  and  ship  was  imminent,  the  fire  having  been  ex- 
tinguished and  the  destruction  of  the  cargo  and  serious  dam- 
age to  the  ship  was    averted,  it  was  held  that  the    loss  occa- 
sioned to  the  goods  by  water  was  general  average,  but  a  part 
of  the  damaged  cargo  was  shipped  by  bills  of  lading,  under 
which  average  was  to  be  adjusted  by  British  custom,  which 
was  to  treat  such  loss  as  special  and  not  general,  and,  the  par- 
ties being  bound  by  their  contract,  a  recovery  thereunder  for 
general  average  loss  was  precluded.56     So  the  loss  of  the  pro- 
ceeds of  the  outward  cargo  destroyed  by  fire  at  a  foreign  port 
is  not  a  loss  within  a  policy  against  the  usual  risks  on  vessel 
and  cargo  at  and  from  a  foreign  port  for  the  purpose  of  sell- 
ing the  outward  and  purchasing  a  return  cargo.57     And  if  a 
fire  in  a  vessel  at  a  city  wharf  is  extinguished  by  the  city  fire 
department,  acting  under  municipal  authority,  and  not  at  the 
request  or  direction  of    the  shipmaster,  the    cargo  saved    is 

M  Iloye  v.  North-Cerman  Lloyd,  33  Fed.  Rep.  60. 

"  See  Lee  v.  Grinnell,  5  Duer  (N.  Y.),  400;  Nelson  v.  Belmont,  5 

Duer  (N.  Y.).  310. 

»  Merchants  &  Minors'  Transp.  Co.  v.  Associated  Firemen's  Ins. 
Co..  53  Md.  448;  36  Am.  Rep.  428. 

»  Stewart  v.  West  Indian  &  Fac.  S.  S.  Co.,  42  L.  J.  Q.  B.  84;  af- 
firmorl,  R  L.  R.  Q.  B.  302. 

"  Martin  v.  Salem  Ins.  Co.,  2  Mass.  420. 
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not  liable  to  contribute  to  a  general  average  loss.58  So  the 
destruction  by  fire  of  a  cargo  after  its  necessary  removal  is  not 
a  case  of  general  average.59  But  a  liability  in  general  aver- 
age exists  for  loss  of  cargo  occasioned  by  water  used  to  extin- 
guish fire,  even  though  the  bill  of  lading  exempts  the  ship  and 
owner  from  loss  by  fire  or  wetting,  or  from  loss  from  any  dan- 
ger or  accident  incident  to  navigation  or  transportation,  re- 
ceipt, delivery,  storage,  or  wharfage,  and  any  fire,  collision, 
explosion  of  any  kind,  wetting,  combustion,  or  heating.60 
Again,  the  loss  on  goods  laden  on  deck  of  a  propeller  which 
are  on  fire  and  are  thrown  overboard  to  save  vessel  and  cargo 
from  imminent  peril  is  not,  even  though  said  vessel  and  goods 
are  thereby  saved,  a  general  average  loss,  since  the  sacrifice 
was  not  voluntary,  the  destruction  of  the  goods  being  certain 
by  reason  of  their  being  on  fire,  and  they  being,  therefore,  of 
no  value  when  thrown  overboard,  nor  could  they  be  considered 
as  selected  for  that  purpose,  for  their  own  condition  necessitat- 
ed the  act.61  If  the  cargo  has  been  discharged  for  the  pur- 
pose of  repairs  to  a  ship  in  a  port  of  refuge,  or  to  lighten  a  ship 
in  such  port  in  danger  of  leakage,  or  to  enable  a  stranded  ship 
to  be  floated,  and  is  stored  in  a  warehouse  and  there  consumed 
by  fire,  it  is  said  to  be  a  case  of  general  average;  otherwise 
not.62 

§  3422.  Cutting  away  Wreck  or  Remains  of  Spars, 
etc. — "  Loss  or  damage  caused  by  cutting  away  the  wreck  or 
remains  of  spars,  or  of  other  things  which  have  been  pre- 
viously carried  away  by  sea  peril,  shall  not  be  made  good  as 
general  average."  63  We  believe,  however,  that  the  rule  thus 
stated  should,  by  reason  of  the  equitable  principles  which  gov- 
ern in  general  average,  be  qualified  to  this  extent,  that  if  the 

88  Wamsutta  Mills  v.  Old  Colony  Steamboat  Co.,  137  Mass.  471; 
8.  c,  50  Am.  Rep.  325. 

»  Shelton  v.  The  Mary,  5  L.  R.  75:  6  L.  R.  73;  1  Sprague  (T7.  S.)  17. 

"  So  held  in  Union  M.  Ins.  Co.  v.  The  Roanoke,  53  Fed.  Rep.  270. 

n  Slater  v.  Hayward  Rubber  Co.,  26  Conn.  128. 

w  The  Mary,  1  Sprague  (U.  S.)  17:  5  L.  R.  75.  See  further  on  these 
points,  Lowndes  on  General  Average,  3d  ed.  1878,  pp.  2S,  149-52. 

•*  York-Antwerp  Rules,  rule  4. 
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wreck  or  spars  so  cut  away  are  necessarily  sacrificed  for  the 
.mon  benefit  of  all,  or  to  free  or  extricate  the  vessel  or 
cargo,  such  sacrifice  ought  to  be  contributed  for  at  their  value 
at  that  time  if  there  was  any  chance,  by  reason  of  their  then 
condition  and  the  situation  of  the  ship,  of  their  being  saved, 
but  if  their  situation  and  condition  was  such  at  the  time  that 
the  cutting  and  throwing  away  was  an  actual  necessity,  and 
not  in  any  sense  a  voluntary,  optional  sacrifice  which  might 
have  been  averted,  having  in  view  the  imminency  of  the  dan- 
ger, so  that  it  could  be  held  to  follow  as  a  result  of  the  first 
cause — that  is,  the  sea  peril — it  ought  not  then  to  be  made 
good  as  general  average.64  In  Teetzman  v.  Clamageran05  it 
was  held  that  masts  hanging  over  the  side  of  the  vessel  form 
a  subject  of  general  average,  but  only  to  the  extent  of  their 
value  at  the  time  they  were  cut  away.  In  Johnson  v.  Chap- 
man66 a  deck  cargo  of  lumber,  lawfully  laden  pursuant  to  the 

u  The  general  principles  warranting  this  conclusion  will  be  ap- 
parent from  the  following  decisions  and  opinions:  Thus  in  Nicker- 
son  v.  Tyson,  8  Mass.  *467,  the  syllabus  reads:  "The  masts,  spars, 
rigging,  and  sails  of  a  vessel  were  carried  away  by  the  violence  of 
the  weather,  and,  after  hanging  by  the  vessel's  side  for  half  an 
hour,  were  cut  loose  for  the  preservation  of  the  vessel  and  car^o; 
afterward,  being  met  by  another  ship,  part  of  the  cargo  was  taken 
out  of  the  wreck,  laden  on  board  the  ship,  and  brought  into  port, 
the  wreck  being  left;  a  salvage  of  one-third  of  the  cargo  saved 
was  decreed  the  sailors.  It  was  held  that  the  owner  of  the  cargo 
saved  was  not  liable  to  the  owner  of  the  vessel  lost  for  a  contribu- 
tion to  the  loss  of  the  masts,  etc."  The  court  said:  "Here  was  no 
deliberate  act  done  for  the  preservation  of  the  whole,  except  the 
separating  the  masts  and  rigging  from  the  hull  after  they  were  car- 
ried overboard  by  the  violence  of  the  weather.  At  the  utmost, 
all  that  the  plaintiffs  could  claim  would  be  a  contribution  propor- 
tioned to  their  value  when  thus  hanging  by  the  side  of  the  vessel. 
But  In  fact  the  cargo  has  been  held  already  to  pay  a  salvage  to  an- 
other vessel  which  was  the  means  of  finally  saving  it  to  its  owners." 
This  ease  is  eited  in  Emory  v.  Huntington,  109  Mass.  43o.  a  case  de- 
cided upon  another  point,  but  the  language  of  the  court  is  pertinent 
In  this  connection.  Tims  Gray,  J.,  says:  "In  order  to  support  a 
Claim  for  contribution  in  general  average,  there  must  be  an  extra- 
ordinary and  voluntary  sacrifice  of  part  of  the  interests  at  risk  for 

■  1  La.,  N.  S.,  323;  2  La..  0.  P.,  196;  22  Am.  Dec.  127. 
«•  19  Com.  B.,  N.  S.,  5G3;  35  L.  J.  Com.  P.  23. 
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charter-party,  having  broken  adrift  in  consequence  of  stormy 
weather,  so  impeded  the  navigation  of  the  ship  and  endan- 
gered the  safety  of  the  vessel  that  it  was  thrown  overboard, 

the  benefit  of  all,  by  which  part  is  rescued  from  the  imminent  peril 
impending  over  the  whole.    The  danger  encountered  by  the  election 
of  the  master  may  be  either  of  a  different  kind  from  the  danger 
avoided  or  of  the  same  kind;  but  it  must  not  be  the  very  same  dan- 
ger, merely  modified  by  acts  done  by  the  master  in  the  performance 
of  his  ordinary  duty  in  the  navigation  and  management  of  the  ves- 
sel so  to  meet  the  impending  peril  as  to  diminish  its  effects  as  far 
as  possible":   Citing,  also,  Scudder  v.  Bradford,  14  Pick.  (Mass.)  13; 
Bigelow,  C.  J.,  in  Merithew  v.  Sampson,  4  Allen  (Mass.),  192,  195: 
Slater  v.  Hay  ward  Rubber  Co.,  26  Conn.  12S;  Phillips  on  Insurance, 
3d  ed.,  sees.  1297,  1313.    In  Lee  v.  Grinnell,  5  Duer  (N.  Y.),  400,  the 
syllabus  reads:  "The  sails,  masts,  and  spars  of  the  ship  'The  Great 
Republic,'  then  lying  at  a  wharf  in  the  port  of  New  York,  accidental- 
ly caught  fire  and  such  was  the  progress  of  tbe  flames  that  their 
destruction  was  certain,  and  from  the  frequent  falls  on  the  deck  of 
fragments  and  flakes  of  fire  the  firemen  refused  to  go  on  board. 
The  masts,  etc.,  were  accordingly  cut  away,  but  a  spar  which  was 
on  fire  in  f aiding  pierced  the  decks  and  set  on  fire  both  ship  and 
cargo  in  the  hold  and  between  decks.    Duer,  J.,  and  Hoffman,  C.  J., 
differed  on  the  question  whether  the  cutting  away  of  the  masts  was 
a  voluntary  sacrifice  creating  a  loss  to  be  contributed  for  in  general 
average.   Campbell,  J.,  declined  to  express  an  opinion  on  the  subject. 
Held,  however,  by  all  the  judges  that  as  the  effect  of  cutting  away 
the  masts,  etc.,  was  not  to  preserve  any  of  the  property  at  risk  for 
any  period  of  time  from  the  peril  in  which  it  was  involved,  no  loss, 
either  to  the  ship  or  cargo,  that  was  caused  by  the  fire  alone  was 
to  be  contributed  for  in  general  average."    Hoffman,  J.,  quotes    (Id. 
416,  417)  the  following  from  Emerigon:   "If,  the  wind  having  broken 
the  mast,  the  fracture  is  obliged  to  be  finished  and  the  mast  thrown 
into  the  sea  with  sails  and  rigging,  it  is  then  a  general  average  for 
the  value  of  the  mast  and  accessories  in  the  state  the  whole  was 
worth  being  broken":    Emerigon  on  Insurance,  Meredith's  ed.  1S50, 
c.  xii.  sec.  41,  p.  480.     He  also  says:    "I  apprehend,  then,  that  al- 
though a  fortuitous  cause  has  begun  the  work  of  destruction  of  part 
of  a  ship,  if  a  voluntary  act  completes  it,  and  that  act  averts  or  di- 
minishes the  damage  to  the  cargo  and  the  rest  of  the  ship,  there  is 
ground  for  contribution;  and    that  this  rule    is  equally    applicable 
whether  it  is  certain  that  the  fortuitous  cause  would  have  destroyed 
that  portion  if  left  alone  or  not.     My  own  examination  has  thus  led 
to  the  conclusion  that  in  the  present  case  the  damage  to  the  masts, 
spars,  railing,  and  some  other  articles  would  have  proved  a  case  for 
general  average  had  the  result  of  cutting  them  away  been  finally 

successful It  happily  does  not  become  essential  to  decide  this 

question"  because  of  conclusions  on  another  point. 
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and  it  was  held  that  the  shipper  was  entitled  to  claim  general 
average  therefor  as  against  the  shipowner.67 

"  And  Willos,  J.,  said:  "The  cargo  appears  to  have  broken  away, 
appears  to  have  got  loose  on  deck;  it  was  not  wasbed  overboard;  it 
had  not  become  valueless;  It  was  not  spoiled  with  the  water,  and  if 
the  weather  had  been  fine,  it  could  have  been  restowed,  and  it 
might  have  come  on  and  been  just  as  valuable  except  a  little  wetting 
with  salt  water.  It  was  once  restowed,  or  part  of  it,  during  the  voy- 
age; so  that  it  clearly  was  not  in  a  state  of  wreck  in  the  sense  of 
having  become  lost  property  which  they  could  not  recover  or  make 
use  of  if  they  recovered  it Was  the  jettison  in  this  case  vol- 
untary? "Was  it  to  ward  off  a  common  danger?  It  is  only  neces- 
sary to  look  at  the  protest  to  find  the  answer.  The  danger  was 
caused  to  all,  both  ship  and  cargo  and  crew,  by  the  storm  and  to 
save  the  whole  adventure  from  that  storm  the  timber  was  volun- 
tarily thrown  overboard;  it  was  not  a  wreck."  So  in  Shepherd  v. 
Kottgen,  L.  R.  2  C.  P.  D.  578,  583,  Grove.  J.,  says:  "  'Wreck'  is  hard- 
ly an  accurate  term  for  contingent  wreck.  The  making  the  potential 
the  same  as  the  actual  we  cannot  help  thinking  will  embarrass  the 
law  on  this  subject,  and  the  judgment  of  experts  as  to  probabilities 
after  the  event  is  a  very  dangerous  criterion  for  the  jury  to  be 
guided  by."  The  syllabus  in  this  case  reads:  "Whilst  on  a  voyage 
to  II.,  the  vessel  met  with  a  storm  which  caused  parts  of  the  rigging 
to  give  way;  the  main  mast  in  consequence  began  to  lurch  violently, 
and  was  cut  away,  by  the  captain's  orders,  for  the  purpose  of  pre- 
vent ing  it  from  tearing  up  the  vessel  and  sacrificing  the  whole  ad- 
venture; the  mast  might  possibly  have  been  saved  if  the  weather 
had  moderated  quickly;  the  vessel,  having  outlived  the  storm,  was 
repaired  at  a  port  of  refuge  and  proceeded  on  her  voyage  to  II.. 
where  she  delivered  her  cargo."  It  was  held  "a  claim  for  general 
average  contribution  must  receive  a  liberal  construction;  and  there- 
fore, where  a  part  of  a  vessel  has  been  Injured  by  perils  of  the 
sea,  and  has  thereby  become  dangerous  to  her  and  her  cargo,  the 
mere  possibility  of  saving  the  injured  part  will  be  sufficient  to  ren- 
der its  sacrifice  for  the  purpose  of  saving  the  whole  adventure  a 
general  average  loss;  and,  provided  the  injured  part  at  the  moment 
of  sacrifice  Is  of  some  value,  the  right  to  contribution  arises,  al- 
though it  would  probably  have  become  at  a  subsequent  time  useless 
and  of  no  value  if  it  had  been  allowed  to  remain  affixed  to  the 
vessel.  For  the  purposes  of  general  average,  contingent  wreck  is 
not  to  be  treated  as  actual  wreck."  These  last  two  cases  are  noted 
In  Hopkins'  Average  and  Arbitration.  4th  ed.,  43,  et  seq.  See.  also, 
Id..  107;  Stevens  and  Benecke  on  Insurance,  Philips'  ed.  1833,  111; 
2  Phillips  on  Insurance,  3d  ed.  1853,  76,  sec.  1285;  Lowndes  on  Gen- 
eral Average,  3d  ed.  1878,  28,  56-GO,  278,  who  declares  it  not  gen- 
eral average  by  the  English  rule,  but  general  average  by  the  French, 
Belgium,   Dutch.   Portuguese  and   Brazilian,   German   and   Russian 
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§  3423.  Voluntary  Stranding  or  Running  Ship  upon 
Shore. — "  When  a  ship  is  intentionally  run  on  6hore  and 
the  circumstances  are  such  that  if  that  course  were  not  adopted 
she  would  inevitably  sink  or  drive  on  shore  or  on  rocks,  no  loss 
or  damage  caused  to  the  ship,  cargo,  and  freight,  or  any  of 
them,  by  such  intentional  running  on  shore  shall  be  made 
good  as  general  average.  But  in  all  other  cases  where  a  ship 
is  intentionally  run  on  shore  for  the  common  safety  the  con 
sequent  loss  or  damage  shall  be  allowed  as  general  average." 
There  has  been  much  discussion  in  England  upon  the  question 
whether  a  voluntary  stranding  is  a  general  average  loss,  with 
the  conclusion  that  it  is  not  such  in  practice,  although  the 
question  is,  it  seems,  still  undetermined  by  the  English 
courts.69  In  this  country  the  rule,  however,  may  be  thus  stat- 
ed: If  the  ship  be  in  imminent  peril,  but  all  possible  chance 

and  Danish  rules:  Owens  on  Marine  Insurance  Notes  and  Clauses, 
3d  ed.,  192,  who  notes  that  the  British  usage  conforms  with  the 
York-Antwerp  Rule  above  given.  2  Arnould  on  Marine  Insurance, 
Perkins'  ed.  1850,  896,  *894,  considers  it  a  general  average  loss,  "to 
be  contributed  for  to  the  extent  of  the  value  of  the  mast  and  rigging 
as  they  lay  after  the  accident."  See  2  Parsons  on  Marine  Insurance, 
ed.  1S68,  240,  who  says:  "If  contributed  for  at  all,  it  can  only  be 
on  the  value  they  possess  when  thus  cut  away." 

68  York-Antwerp  Rules,  rule  5,  changed  from  rule  given  in  Owens 
on  Marine  Insurance  Notes  and  Clauses,  3d  ed.  1890,  192. 

69  Lowndes  on  General  Average,  3d  ed.  1878,  pp.  28,  60-67.  This 
author  says:  "If  there  is  to  be  one  rule  for  all  such  cases,  it  would 
seem  that  such  damage,  being  the  result  of  an  extraordinary  meas- 
ure taken  for  the  common  safety  and  involving  an  exposure  to  un- 
usual risk,  ought  to  be  the  subject  of  general  average":  Id.  61; 
Hopkins'  Average  and  Arbitration,  4th  ed.  1884,  79-83,  who  says 
"each  of  the  coadventurers  is  made  to  bear  his  own  loss  in  cases 
of  voluntary  stranding.  This  practice  is  based  on  expediency  and 
convenience  and  not  on  a  consistent  doctrine.  The  question  will 
probably  come  forward  for  legal  solution  ere  long":  Id.  83;  Owens 
on  Marine  Insurance  Notes  and  Clauses,  3d  ed.  1890,  192.  notes  that 
the  custom  of  Lloyds,  "the  legality  of  which  is,  however,  not  uni- 
versally admitted,"  excludes  all  damage  to  ship  or  cargo  from  gen- 
eral average  in  such  cases.  Mr.  Arnould,  however,  says:  "Where 
the  ship  is  voluntarily  run  ashore  to  avoid  capture,  foundering,  or 
shipwreck,  and  is  afterward  recovered  so  as  to  be  able  to  perform 
her  voyage  the  loss  resulting  from  the  stranding  is  to  be  made  good 
by  general  average  contribution.  There  is  no  rule  more  clearly  estab- 
lished than  this  by  the  uniform  course  of  maritime  law  and  usage": 
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of  saving  her,  no  matter  how  small  that  chance,  is  not  abso- 
lutely gone,  and  the  master  at  such  time  sacrifices  such  chance 
and  voluntarily  runs  the  ship  ashore  to  save  the  cargo,  there 
shall  be  contribution,  but  the  act  must  be  intentional  and  the 
stranding  not  one  inevitably  impending  from  the  peril  itself, 
nor  merely  an  inconsiderable  modification  thereof,  involving  no 
sacrifice  whatsoever;  nor  should  they  be  acts  merely  intended 
to  alleviate  instead  of  avoiding  the  consequence.70  So  if,  there 
being  a  common  peril  of  sinking  in  deep  water,  the  master 
voluntarily  runs  the  ship  ashore  and  strands  her  in  shoal  water 
at  an  increased  peril  to  the  ship,  and  the  act  is  done  for  the 
purpose  of  saving  both  ship  and  cargo  from  the  greater  ex- 
pense of  raising  and  saving  them,  in  case  of  submersion  in 
deep  water  the  cargo  owners  are  liable  in  general  average  for 
their  just  proportion  of  such  damages  and  expenses.71  If  the 
master,  to  avoid  the  danger  of  being  driven  broadside  upon  a 
reef,  sacrifices  the  chance  of  saving  the  vessel  from  such  peril 
and  runs  her  over  the  reef  and  upon  the  beach,  whereby  a  por- 
tion of  the  cargo  is  saved,  it  is  a  case  of  general  average.72 

2  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850,  901,  905.  *S9S, 
•903;  cited  in  The  Star  of  Hope,  9  Wall  (U.  S.)  203,  per  Clifford,  J. 
But  Mr.  Maclachlan  is  of  opinion  that  voluntary  stranding  is  not  a 
case  of  general  average:  2  Arnould  on  Marine  Insurance,  Maclach- 
lan's  ed.  1887,  873. 

»  See  Columbian  Ins.  Co.  v.  Ashby,  13  Pet.  (U.  S.)  343;  The  Ports- 
mouth, 9  Wall.  (U.  S.)  0S2;  Barnard  v.  Adams.  10  How.  (U.  S.)  270; 
Mutual  Safety  Ins.  Co.  v.  The  Brig  George,  Olc.  Adm.  89.  99;  Caze 
v.  Reilly,  3  Wash.  (C.  C.)  29S;  The  Star  of  Hope,  9  Wall.  (U.  S.)  232; 
BturgeSB  v.  Carey.  2  Curt.  (C.  C.)  68;  Rathbone  v.  Fowler.  6  Blatchf. 
(C.  C.)  294;  12  Wall.  (U.  S.)  162;  McAndrews  v.  Thatcher,  3  Wall. 
(TJ.  S.)  347;  Sims  v.  Gurney.  4  Binn.  (Pa.)  513;  Nelson  v.  Belmont, 
21  N.  Y.  36;  Rea  v.  Cutler,  1  Sprague  (TJ.  S.  D.  C),  135;  Gray  v.  Wain, 
2  Serg.  &  R.  (Pa.)  229;  Bales  of  Cotton,  8  Blatchf.  (C.  C.)  226;  Lewis  v. 
Williams,  1  Hall  (N.  Y.),  430;  Whltteridge  v.  Norris.  6  Mass.  125; 
Fitzpatrick  v.  Bales  of  Cotton,  3  Ben.  <JJ.  S.  D.  C.)  47;  Clarksou  v. 
Phoenix  Ins.  Co.,  9  Johns.  (N.  Y.)  1;  Patten  v.  Darling,  1  Cliff.  (C.  C.) 
254;  O'Connor  v.  The  Ocean  Star.  1  Holmes  (C.  C),  248;  2  Phillips  on 
Insurance,  3d  ed.,  1853,  94,  sec.  1313;  2  Parsons  on  Marine  Insurance, 
ed.  1868,  241,  et  seq.;  Desty's  Shipping  &  Admiralty,  ed.  1879,  sec. 
294. 

"  Fowlor  v.  Rathbone,  12  Wall.  (IT.  S.)  102. 

"  Merithew  v.  Sampson,  4  Allen  (Mass.),  192. 
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And  where  the  vessel  is  drifting,  and  shipwreck  is  imminent 
he  intentionally  runs  the  vessel  ashore  to  save  life  and  prop- 
erty, and  the  vessel  be  lost,  contribution  must  be  made.73  And 
it  is  held  that  if  the  voluntary  stranding  is  required  and  de- 
signed for  the  common  safety  of  the  associated  interests,  it  is 
general  average,  even  though  the  ship  be  lost,  if  the  cargo  is 
thereby  saved.74  And  it  is  enough  if  the  will  of  man  did  in 
some  degree  contribute  to  the  stranding  to  constitute  it  a  vol- 
untary act;75  as  where  the  anchors  are  slipped  and  the  vessel 
is  allowed  to  be  thrown  upon  the  beach,  though  no  selection 
is  made  of  a  place  of  stranding.76  And  where  a  vessel  was 
cut  by  ice,  and  there  was  danger  of  her  sinking  and  being  sub- 
merged in  deep  water,  and  she  was  stranded  in  shallow  water 
and  the  cargo  was  saved,  a  portion  being  wet,  however,  but 
the  vessel  was  injured,  it  wTas  held  a  case  for  contribution.77 
So  it  has  been  held  that  a  voluntary  stranding  by  the  master, 
when  no  other  course  would  have  prevented  a  total  loss  of  the 
vessel,  cargo,  and  crew,  was  a  case  wherein  the  saved  cargo 
must  contribute,  taking  the  vessel's  value  at  the  time'  of  the 
stranding,  without  regard  to  her  then  peril.78  And  it  is  held 
in  a  New  York  case  that  if  a  ship,  in  case  of  extremity,  is  vol- 
untarily run  ashore,  and  is  afterward  recovered,  and  performs 
her  voyage,  the  damages  resulting  from  the  stranding  are  to  be 
borne  as  general  average.79  If,  however,  the  loss  is  inevitable 
by  reason  of  the  then  peril,  and  the  acts  are  merely  intended 
to  alleviate  rather  than  to  avoid  the  consequence,  and  no  sac- 
rifice is  involved,  no  contribution  can  be  claimed.  So  also  if 
the  vessel  would  have  gone  ashore  at  all  events,  and  she  is  pur- 
posely run  ashore  to  save  the  lives  of  the  crew,  it  is  not  gen- 

"  Rea  v.  Cutler,  1  Sprague  (U.  S.),  135. 

u  Barnard  v.  Adams,  10  How.  (U.  S.)  270;  Mutual  Safety  Ins.  Co. 
v.  Brig  George,  Olc.  Adm.  89,  99;  Columbian  Ins.  Co.  v.  Ashby,  13 
Pet.  (U.  S.)  331;  The  Star  of  Hope,  9  Wall.  (U.  S.)  203. 

"  The  Star  of  Hope.  9  Wall.  (U.  S.)  203,  per  Clifford,  J. 

78  Sturgess  v.  Cary,  2  Curt.  (C.  C.)  59.  See  Reynolds  v.  Ocean  Ins. 
Co..  22  Pick.  (Mass.)  191. 

"  Rathbone  v.  Fowler.  6  Blatchf.  (C.  C.)  294. 

TS  Bales  of  Cotton.  8  Blatchf.  (C.  C.)  221. 

n  Bradhurst  v.  Columbian  Ins.  Co.,  9  Johns.  (N.  Y.)  9. 
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eral  average.80  And  it  is  said  that,  in  order  to  avoid  a  claim 
for  contribution,  it  must  appear  that  the  thing  itself  for  which 
contribution  is  claimed  was  so  situated  that  it  could  not  pos- 
sibly have  been  saved,  and  that  its  sacrifice  did  not  contribute 
to  the  safety  of  the  crew,  ship,  and  cargo.81  And  it  is  de- 
clared in  this  last  case  that  the  fact  that  the  master  did  not  in- 
tend the  vessel  to  ground  at  the  place  she  did,  yet  it  is  sufficient 
that  he  was  aware  that  she  might  encounter  that  peril  in  seek- 
ing to  run  the  vessel  into  a  bay  for  safe  anchorage,  and  delib- 
erately elected  in  the  face  of  imminent  peril  to  take  that  hazard 
rather  than  remain  outside  at  the  risk  of  destruction  of  all 
interests.82 

§  3424.  Damage  or  Loss — Sails  and  Spars — Ship's 
engines — Press  of  Sail — Refloating  Ship. — "Damage  to  or 
loss  of  sails  and  spars,  or  either  of  them,  caused  by  forcing  a 
ship  off  the  ground  or  by  driving  her  higher  up  the  ground 
for  the  common  safety,  shall  be  made  good  as  general  average; 
but  where  a  ship  is  afloat  no  loss  or  damage  caused  to  the 
ship,  cargo,  and  freight,  or  any  of  them,  by  carrying  a  press 
of  sail  shall  be  made  good  as  general  average."  83  "Damage 
caused  to  machinery  and  boilers  of  a  ship  which  is  ashore  and 
in  a  position  of  peril  in  endeavoring  to  refloat  shall  be  allowed 
in  general  average  when  shown  to  have  arisen  from  an  actual 
intention  to  float  the  ship  for  the  common  safety  at  the  risk 
of  such  damage."  84  It  is  undoubtedly  true  that,  in  cases  of 
emergency,  a  shipper  of  cargo  is  entitled  not  only  to  the  benefit 
of  the  best  services  of  the  crew  in  order  to  save  his  goods,  but 
also  to  the  use  of  all  the  appliances  for  that  purpose  with  which 
the  ship  is  provided,85  and  it  is  also  true  that  the  master  is 

•o  Mooch  v.  Robinson,  4  Whart.  (ra.)  3G0. 

«  The  Star  of  Hope,  9  Wall.  (U.  S.)  203,  per  Clifford,  J. 

■  The  Ktnr  of  Hope,  9  Wall.  (U.  S.)  203.  See  Sims  v.  Gurney,  4 
P.inn.  (Pa.)  513. 

n  York-Antwerp  Rules,  rule  6,  changed  from  that  given  in  Owens 
on  Marino  Insurance  Notes  and  Clauses,  3d  ed.,  192. 

M  York-Antwerp  Rules,  rule  7:  additional  rule  to  those  in  Owens 
on  Marino  Insurance  Notes  and  Clauses,  3d  ed.  1890,  192. 

•»  Kobinsou  v.  Price,  L.  R.  2  Q.  B.  D.  91,  per  Lush,  J. 
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obligated  to  use  every  exertion  which  his  obligation  as  com- 
mon carrier  demands,  but  it  is  no  part  of  his  ordinary  duty  to 
destroy  any  part  of  the  vessel  or  her  furniture,  and  it  is  there- 
fore extremely  difficult  to  draw  the  line  where  the  master's 
obligation  as  to  exposure  ends,  as  well  as  to  distinguish  in  many 
cases  with  any  degree  of  certainty  where  the  line  of  demar- 
cation exists  between  ordinary  and  extraordinary  service  of 
the  ship's  materials  and  appliances  in  cases  of  emergency;  so 
that  a  risk  may  be  said  to  be  unusual  in  one  case  and  not  in  the 
other,  having  in  view  the  relative  obligations  of  the  master 
above  noted.  An  examination,  however,  of  the  authorities 
convinces  us  that  although  the  line  may  be  shadowy,  yet,  in 
so  far  as  any  approach  to  a  definite  valid  reason  can  be  said  to 
exist,  the  distinction  made  in  the  above  rule  between  a  ship's 
being  aground  and  afloat  affords  the  basis  for  the  principle 
underlying  both  rules,  and  constituting  the  first  a  case  of 
general  average  and  the  other  not;  that  is,  if  the  ship  is 
aground,  there  is  both  an  extraordinary  use  arising  from  the 
particular  emergency,  a  service  not  contemplated  as  one  to 
which  sails  shall  ordinarily  be  put  in  propelling  the  ship,  and 
also  an  unusual  exposure  to  an  extraordinary  risk  by  reason  of 
the  ship's  situation  and  the  character  of  the  resistance,  the 
ship  being  aground,  while  if  the  ship  is  afloat,  yet,  al- 
though the  risk  may  be  increased  in  degree  and  the 
exposure  or  circumstances  unusual,  there  is  not  an  ex- 
traordinary use,  but  only  such  ordinary  use  or  service  as  it 
is  contemplated  may  be  required  for  the  purposes  of  the  ship 
in  common  with  all  ship's  materials.  Again,  in  the  first  case 
there  is  a  difference  in  the  kind  of  danger,  while  in  the  second 
case  the  difference  is  in  the  degree  of  danger,  necessitating  a 
greater  exposure  of  the  ordinary  appliances  of  the  ship  for 
averting  perils.  And  the  same  propositions  would  apply  to 
damage  done  to  the  machinery  and  engines  of  a  steam  vessel 
employed  for  the  same  relative  purposes.  In  a  comparatively 
recent  English  case80  it  was  provided  that  "general  average 
shall  be  adjusted  according  to  York- Antwerp  Rules  of  1890," 

«•  The  BoDa  (1S05),  L.  R.  P.  D.  125. 
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ami  a  reference  was  made  to  those  rules  in  the  policy  and  bill 
of  lading.  The  case  was,  however,  decided  on  principle.  The 
engines  were  damaged,  caused  by  their  use  in  the  attempt  to 
relieve  the  position  of  a  stranded  vessel,  and  it  was  held  that 
this  and  the  value  of  coal  consumed  for  such  purpose  were 
both  general  average  losses.87  So  far  as  any  decision  thereon 
may  be  of  binding  force  in  this  country,  such  loss  as  that 
specified  under  the  last  clause  of  rule  6  of  the  York-Antwerp 
Rules   above  noted  is  particular  average  in  this  country.88 

n  Mr.  Hopkins,  however,  says:  "The  actual  ground  of  our  prac- 
tice, however,  in  rejecting  sails  blown  away  from  avera.ee  is  rather 
that  of  expediency  in  avoiding  difficulties  and  uncertainty  than  con- 
sistent with  principle;  and  an  extreme  case  has  already  been  men- 
tioned where  a  sail  is  deliberately  sacrificed  by  being  set  to  produce 
a  momentary  effect,  in  which  such  beneficial  loss  is  properly  charge- 
able to  general  average":  Hopkins'  Average  and  Arbitration.  4th  ed. 
1884,  83,  84.  In  Stevens  and  Benecke  on  Insurance,  Phillips'  ed. 
1833,  114,  et  seq.,  it  is  said  that,  "on  the  one  hand,  it  may  be  con- 
tended that  the  master  is  indeed  making  a  sacrifice  when,  in  order 
to  avoid  a  lee  shore  or  a  rock,  or  to  effect  his  escape  from  an  enemy, 
he  determines  upon  an  act  which  he  knows  will  be  very  injurious  to 
the  vessel,  although  she  might  possibly  escape  that  danger  with- 
out this  measure  being  resorted  to.    If  this  be  admitted,  the  loss  will 

be  a  general  average On  the  other  hand.  It  is  difficult,  if  not 

altogether  impracticable,  to  decide  with  precision  to  what  extent  a 
master  is  obliged  to  expose  his  vessel  and  when  that  obligation 
ceases.  It  is  generally  admitted  that  the  master  is  not  bound  to 
destroy,  at  the  shipowner's  expense,  any  part  of  his  vessel  or  lior 
furniture:  but  it  may  be  very  properly  established  as  a  rule  that 
every  other  exertion  lies  within  the  bouuds  of  his  obligation  as  car- 
rier." Mr.  rhillips,  referring  to  the  case  specified  In  the  second 
pnrt  of  rule  0,  says:  "Although  the  carrying  of  a  press  of  sail  is  a 
voluntary  act,  yet  it  is  done  in  the  usual  course  of  navigation;  it  is 

not  a  voluntary  sacrifice  of    the  thing  lost There  is  no  In- 

tentlonal  sacrifice  of  the  spars  and  sails,  which  is  so  far  against  con 
slderlng  the  case  one  for  contribution.     But  they  are  intentionally 
exposed  to  imminent  danger  of  being  lost,  which   makes  the  case 
very  similar  to  that  of  anchoring  in  a  dangerous  place.    The  loss, 
however,  by  so  anchoring  does  not  give  occasion  for  contribution, 

unless  it  is  in  an  unusual  place In  the  case  In  question,  there 

Is  nothing  out  of  the  usual  course  of  proceeding;  there  is  only  a 
greater  dancer  than  ordinary,  and.  in  consequence,  a  .creator  expos- 
ure to  loss,  but  the  loss  seems  to  belong  to  particular,  rather  than 
to  general,  average";  but  he  adds  that  In  practice  such  losses  are 
most  frequently  adjusted  as  general  average:  2  rhillips  on  Insur- 
ance, 3d  ed.  1853,  82,  83,  sec.  1297.     Mr.  Arnould  Is  of  opinion  that 
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§  3425.  Expenses  of  Lightening-  to  Refloat  Ship  and 
of  Reshipping. — "  When  a  ship  is  ashore,  and  in  order  to 
float  her,  cargo,  bunker,  coals,  and  ship's  stores,  or  any  of 
them,  are  discharged,  the  extra  cost  of  lightening,  lighter  hire, 
and  reshipping,  if  incurred,  and  the  loss  or  damages  sustained 
thereby,  shall  be  admitted  as  general  average."  89  It  may  be 
stated  generally  that  until  a  portion  of  the  property  has  been 
separated  from  the  rest,  so  as  to  be  no  longer  an  associated 
common  interest  in  the  whole,  every  risk  which  affects  the 
enterprise  as  an  entirety  affects  that  portion,  even  though  not 
actually  exposed  to  risk.90  And,  to  go  a  step  further,  al- 
though the  interests  are  temporarily  separated,  as  by  unload- 
ing and  storing  the  cargo  for  repairs,  if  it  is  the  intention  to 
again  reunite  them,  as  by  reloading,  and  to  complete  the  voy- 
age, nevertheless  until  the  hope  of  reuniting  these  in- 
terests is  abandoned  the  expense  necessitated  in  order  to 
save  and  protect  the  several  interests  is  general  aver- 
age, although  the  expectation  is  unable  to  be  fulfilled 
by  reason  of  unforeseen  circumstances,  such  as  inability 
to  make  the  vessel  seaworthy  or  to  repair.91  And  it  is  appar- 
ent from  what  has  already  been  stated  that  no  loss  or  expense 

damage  by  carrying  press  of  sail  to  escape  an  enemy  or  a  lee  shore 
Is  not  general  average:  2  Arnould  on  Marine  Insurance,  Perkins* 
ed.  1850,  898,  *896;  2  Arnould  on  Marine  Insurance,  Maclachlan's 
ed.  1887,  868,  869;  citing  Covington  v.  Roberts,  2  Bos.  &  P.  N.  R. 
378,  which  it  seems  establishes  the  law  in  England;  Lowndes  on 
General  Average,  3d  ed.  1878,  45,  52-55.  These  last  three  authors  also 
make  substantially  the  distinctions  above  noted,  although  Mr. 
Lowndes  considers  the  matter  at  greater  length.  Mr.  Parsons  says: 
"It  may  not  be  certain  whether  this  [press  of  sale  to  escape  a  lee 
shore]  should  be  adjusted  as  a  general  average  loss.  It  must  de- 
pend upon  the  circumstances  of  the  case It  Is  intended  that 

sails  should  be  exposed  to  the  wind.  Still,  we  believe  that  in  prac- 
tice their  loss  would  be  adjusted  as  a  general  average  loss  if  they 
were  lost  because  exposed  to  an  extraordinary  peril  and  from  an 
extraordinary  necessity":  2  Parsons  on  Marine  Insurance,  ed.  1S68, 
302,  303. 

88  Sniff  v.  Louisiana  State  Ins.  Co.,  6  Mart,  N.  S.  (La.),  629. 

89  York-Antwerp  Rules,  rule  8. 

90  Nelson  v.  Belmont,  21  N.  Y.  36.    See,  also,  McAndrews  v.  Thatch- 
er, 3  Wall.  (TJ.  S.)  347. 

81  So  held  in  The  Joseph  Farwell,  31  Fed.  Rep.  844. 
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is  general  average,  except  the  intent  existed  to  save  and  pre- 
serve the  remaining  property.     So  where  great  expense  will 
be  necessitated  in  order  to  get  off  a  stranded  vessel,  the  com- 
mon interest  between  ship  and  cargo  ceases  with  the  unload- 
ing, and  only  that  expense  is  general  average  where,  although 
the  vessel  is  unloaded  for  the  benefit  of  all  interests  concerned, 
yet  no  intention  of  reloading  in  the  same  vessel  exists,  but  the 
cargo  is  forwarded  and  delivered  to  the  consignees;  but  the 
subsequent  cost  of  floating  the  vessel  and  of  subsequent  trans- 
portation does  not  come  into  general  average.02     Again,  where 
a  vessel  is  accidentally  stranded,  and  she  is  subsequently  set 
afloat  with  her  cargo  and  completes  her  voyage,  the  expense 
so  incurred  is  general  average,  and,  as  between  the  insurers  on 
ship  and  the  cargo  owners,  all  the  cargo  on  board  contributes, 
but  the  cargo  saved  by  the  owners  prior  to  beginning  said 
efforts  is  exempt  from  contribution.93     "Where  a  barge  was  ac- 
cidentally run  aground  in  western  waters,  and,  being  in  peril, 
the  goods  were  unloaded  and  reloaded  in  order  to  save  the 
boat  and  cargo,  the  expenses  and  charges  necessitated  in  thus 
saving  and  protecting  the  property  were  held  general  aver- 
age;94 and  where  lighters  were  by  agreement  between  assurers 
and  assured  used  to  save  the  cargo  of  a  stranded  vessel,  and  it 
was  preserved  and  delivered  to  the  consignees  and  owners,  but 
the  vessel  was  totally  lost,  it  was  held  that  the  salvage  ex- 
penses, cost  of  lighters,  etc.,  were  general  average,  for  which 
the  cargo  insurers  were   liable    in  their    proportion.05     And 
goods  placed  in  lighters  from  a  stranded  vessel  and  damaged 
before  port  is  reached  are  general  average.96     Again,  where 
part  of  a  cargo  of  a  sunken  steamboat  was  transshipped  to  an- 
other vessel,  with  instructions  not  to  deliver  except  a  general 
average  bond  were  given  by  the  consignees,  this  was  held  to 
evidence  an  intention  by  the  master  that  the  part  so  transship- 

»  So  held  in  The  L'Amerlque,  35  Fed.  Rep.  835. 
•»  Bedford  Commercial  Ins.  Co.  v.  Parker,  2  rick.  (Maes.)  1.    Ex- 
amine Moran  v.  Jones,  7  El.  &  B.  523;  2G  L.  J.  Q.  B.  187. 
•*  Dilworth  v.  McKelyey,  80  Mo.  149. 

«  Heyllger  v.  Now  York  Firemen's  Ins.  Co.,  11  Johns.  (N.  Y.)  85. 
••  Lewis  v.  Williams,  1  Hall  (N.  Y.),  430. 
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ped  should  contribute,  and  it  was  so  decided,  although,  the 
steamboat  was  raised,  and  was  forced  to  return  to  port  for  re- 
pairs without  completing  her  voyage.97  So  in  another  case 
owners  of  specie  landed  from  a  boat  damaged  and  in  peril  by 
ice  were  held  liable  to  contribute  to  the  expenses  incurred  in 
securing  the  vessel  and  the  rest  of  the  cargo,  after  the  landing 
of  the  specie.98  But  in  an  early  New  York  case,  where  the 
ship  was  involuntarily  stranded,  it  was  held  that  the  cargo 
owners  were  not  liable  to  contribution  to  the  shipowners  for 
the  destruction  of  masts  and  rigging  to  save  ship  and  cargo 
where,  although  the  cargo  was  saved,  the  ship  was  totally  lost 
finally.99  So  the  cost  of  raising  a  ship  and  cargo  submerged 
at  high  water,  and  of  taking  her  into  port  for  repairs,  and  to 
deliver  her  cargo,  undertaken  by  the  underwriters,  they  hav- 
ing refused  to  accept  an  abandonment  made,  is  held  not  a  gen- 
eral average  charge.100  But  it  is  also  held  that  the  expense  of 
getting  off  a  voluntarily  stranded  vessel  is  general  average, 
whether  the  voyage  is  resumed  or  the  cargo  reshipped  or  not.101 
If,  however,  a  ship,  being  partly  filled,  is  run  ashore,  the  ex- 
penses of  unloading  the  cargo  and  of  lightening  and  floating 
the  vessel  done  for  the  benefit  of  both  ship  and  cargo,  should 
come  into  general  average,  since  it  rests  on  the  same  equitable 
principles,  even  though  it  might  not  strictly  come  within  the 
technical  definition  thereof,  by  reason  of  a  want  of  the  ele- 
ments of  danger  and  sacrifice.102  So  the  hire  of  laborers  in 
getting  the  vessel  off  and  loss  on  outfits  sold  to  obtain  funds 
therefor  are  general  average.103 

w  Mitchell  Transp.  Co.  v.  Patterson,  22  Fed.  Rep.  49. 

•8  Bevan  v.  Bank  of  United  States,  4  Wnart.  (Pa.)  301.  Examine 
Dent  v.  Smith,  4  L.  R.  Q.  B.  414. 

89  Marshall  v.  Garner,  6  Barb.  (N.  Y.)  394.  See  Walthew  v.  Mavro- 
pain,  5  L.  R.  Ex.  116;  Job  v.  Langton,  6  El.  &  B.  779. 

100  Ellicott  v.  Alliance  Ins.  Co.,  14  Gray  (Mass.),  318.  This  point  is 
noted,  however,  under  preceding  chapter. 

101  Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.  (Mass.)  191. 

1W  Earnmoor  Steamship  Co.  v.  Union  Ins.  Co.,  44  Fed.  Rep.  374. 

10S  Giles  v.  Eagle  Ins.  Co.,  2    Met.  (Mass.)    140.     See     Walker  v. 
United  States  Ins.  Co.,  11  Serg.  &  R.  (Pa.)  61;  Sims  v.  Gurney,  4  Binn. 
(Pa.)  513;  Lowndes  on  General  Average,  3d  ed.  187S,  pp.  30,  80. 
Joyce,  Vol.  IV— 207 
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§  3420.  Sacrifices  Made  for  Fuel. — "Cargo,  ship's  ma- 
terials, and  stores,  or  any  of  them,  necessarily  burned  for  fuel 
for  the  common  safety  at  a  time  of  peril  shall  be  admitted  as 
general  average  when  and  only  when  an  ample  supply  of  fuel 
had  been  provided;  but  the  estimated  quantity  of  coals  that 
would  have  been  consumed,  calculated  at  the  price  current  at 
the  ship's  last  port  of  departure  at  the  date  of  her  leaving,  shall 
be  charged  to  the  ship-owner  and  credited  to  general  aver- 
age." 104  We  have  seen  under  a  prior  section  that  coal  consum- 
ed in  forcing  the  engines  to  an  extraordinary  sendee  and  unu- 
sual risk  in  getting  a  vessel  off  the  ground  is,  bya  comparative- 
ly recent  English  decision,  general  average.105  And  there  is  no 
valid  reason  why  the  grounds  of  that  decision  ought  not  to 
constitute  a  ground  for  a  like  ruling  in  this  country.  In  case, 
however,  there  is  a  sacrifice  for  the  common  benefit  of  ship's 
materials,  stores,  or  cargo  for  the  purpose  of  averting  a  com- 
mon peril,  it  would  seem  reasonable  and  equitable  that 
this,  under  the  conditions  specified  in  the  rule  first  above  given, 
ought  to  constitute  a  case  of  general  average.106 

§  3427.  Port  of  Refuse  Expenses. — The  rules  provide 
in  substance  that  expenses  incurred  shall  be  general  average 
(1)  when,  in  consequence  of  accident,  sacrifice,  or  other  extra- 
ordinary circumstances,  a  ship  shall  have  entered  a  port  of 
refuge,  or  returned  to  her  port  of  loading,  and  also  for  the 
consequent  expense  of  leaving  with  her  original  cargo  or  a 
part  thereof;107  (2)  for  the  cost  of  discharging  cargo  for  neces- 

104  York-Antwerp  Rules,  rule  9. 

108  See.  2587,  herein.  But  see  Wilson  r.  Bank  of  Victoria,  L.  B.  2 
Q.  B.  203;  3G  L'.  J.  Q.  B.  SO;  Robinson  v.  Price,  11  Exch.  427;  25  L.  J. 
Ex.  1. 

,M  Robinson  v.  Price,  2  Q.  B.  D.  91.  203.  But  see  Wilson  v.  Bank 
of  Victoria.  L.  B.  2  Q.  B.  203;  Harrison  v.  Bank  of  Australasia.  L. 
B.  7  Ex.  39  (divided  court);  Lowndes  on  General  Average.  3d  ed. 
1878.  10.  11;  Hopkins'  Average  and  Arbitration.  4th  ed.  1S84.  102-05; 
2  A  mould  on  Marine  Insurance,  Maclacblan's  ed.  1887.  883,  884. 

iot  i  "When  a  ship  shall  have  entered  a  port  or  place  of  refuge, 
or  shall  have  returned  to  her  port  or  place  of  loading,  in  consequence 
of  accident,  sacrifice,  or  other  extraordinary  circumstances  which 
render  that  necessary  for  the  common  safety,  the  expenses  of  enter- 
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sary  repairs  at  such  port  or  place  of  loading,  call,  or  refuge;108 

(3)  for  the  cost  of  reloading  and  stowing  on  board  ship,  and  for 
storage  charges  on  such  cargo;  in  cases  when  the  cost  of  dis- 
charging would  be  general  average,  but  no  such  allowance  to  bo 
made  when  the  ship  is  condemned  or  the  voyage  abandoned;109 

(4)  for  the  amount  of  extra  expense  incurred;  for  towage 
from  the  port  of  refuge  to  some  other  port  or  place  of  repairs 
or  to  the  vessel's  destination ;  or  for  transshipment  or  forward- 
ing the  cargo  or  a  part  thereof,  such  extraordinary  expense 
having  been  incurred  to  save  expenses;110  (5)  for  the  wages 
and  maintenance  of  master,  officers,  and  crew  during  the  pe- 
riod of  detention  in  said  port  of  refuge  until  the  ship  shall  or 
should  have  been  made  ready  to  proceed  on  her  voyage,  but 
this  does  not  include  such  expenses  incurred  after  the  date  of 

ing  such  port  or  place  shall  be  admitted  as  general  average;  and 
when  she  shall  have  sailed  thence  with  her  original  cargo  or  a  part 
of  it,  the  corresponding  expense  of  leaving  such  port  or  place,  conse- 
quent upon  such  entry  or  return,  shall  likewise  be  admitted  as  gen- 
eral average":   York-Antwerp  Rules,  rule  10. 

ins  2.  "The  cost  of  discharging  cargo  from  a  ship,  whether  at  a  port 
or  place  of  loading,  call,  or  refuge,  shall  be  admitted  as  general 
average,  when  the  discharge  was  necessary  for  the  common  safety 
or  to  enable  damage  to  the  ship  caused  by  sacrifice  or  accident  dur- 
ing the  voyage  to  be  repaired  if  the  repairs  were  necessary  for  the 
safe  prosecution  of  the  voyage":   York-Antwerp  Rules,  rule  10. 

io9  "Whenever  the  cost  of  discharging  cargo  from  a  ship  is  ad- 
missible as  general  average,  the  cost  of  reloading  and  stowing  such 
cargo  on  board  the  said  ship,  together  with  all  storage  charges  on 
such  cargo,  shall  likewise  be  so  admitted.  But  when  the  ship  is  con- 
demned or  does  not  proceed  on  her  original  voyage,  no  storage  ex- 
penses incurred  after  the  date  of  the  ship's  condemnation  or  of  the 
abandonment  of  the  voyage  shall  be  admitted  as  general  average": 
York-Antwerp  Rules,  rule  10. 

u0  4.  "If  a  ship  under  average  be  in  a  port  or  place  at  which  It  Is 
practicable  to  repair  her  so  as  to  enable  her  to  carry  on  the  whole 
cargo,  and  if  in  order  to  save  expenses  either  she  is  towed  thence  to 
some  other  port  or  place  of  repair  or  to  her  destination,  or  the  cargo 
or  a  portion  of  it  is  transshipped  by  another  ship  or  otherwise  for- 
warded, then  the  extra  cost  of  such  towage,  transshipment,  and  for- 
warding, or  any  of  them  (up  to  the  amount  of  the  extra  expense 
saved),  shall  be  payable  by  the  several  parties  to  the  adventure  in 
proportion  to  the  extraordinary  expense  saved":  York-Antwerp 
Rules,  rule  10. 
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the  ship's  condemnation  or  of  abandonment  of  the  voyage;111 
(G)  but  the  damage  or  loss  necessarily  caused  to  cargo  in  dis- 
charging, storing,  reloading,  and  stowing  shall  be  made  good 
as  general  average  only  when  the  cost  of  those  measures  would 
respectively  be  admitted  in  general  average.112  "We  have  al- 
ready, under  prior  chapters  given  some  consideration  to  some 
of  the  points  involved  in  the  above  rules.  But  it  may  be 
added  here  that  if  a  ship  seeks  a  port  or  place  of  refuge,  in 
consequence  of  sea  damage,  to  avert  a  common  danger,  or  to 
repair  damages  in  consequence  of  accident,  sacrifice,  or  other- 
wise, whereby  it  would  be  perilous  to  remain  at  sea  and  con- 
tinue the  voyage,  then  all  expenses  reasonably  necessary  for 
the  benefit  of  all  concerned  to  remove  the  inability  of  the  ship 
to  proceed  on  her  voyage  are  general  average  from  the  mo- 
ment of  departure  from  the  course  of  the  voyage  until  it  is  re- 
sumed, so  long  as  the  renewal  remains  in  expectancy  and  the 
voyage  not  abandoned,  or  the  interests  permanently  separated, 
and  this  will  include  surveys,  port  charges,  pilotage,  quaran- 
tine dues,  dockage,  wharfage,  the  hire  of  anchors,  cables,  boats, 
and  other  necessary  apparatus  for  temporary  purposes  in  mak- 
ing the  repairs;  the  hire  of  necessary  assistance  even  to  ground 
the  property;  the  expenses  of  discharging,  warehousing,  and 
reloading  cargo  after  repairs  are  completed;  expenses  of  tow- 
ing; the  wages  and  provisions  of  master,  officers,  and  crew 

111  "When  a  ship  shall  have  entered  or  been  detained  in  any  port 
or  place  under  the  circumstances  or  for  the  purpose  of  the  repairs 
mentioned  in  rule  10,  the  wages  payable  to  the  master,  officers,  and 
crew,  together  with  the  cost  of  maintenance  of  the  same  during  the 
extra  period  of  detention  in  such  port  or  place  until  the  ship  shall 
or  should  have  been  made  ready  to  proceed  upon  her  voyage,  shall 
be  admitted  as  general  average.  But  when  the  ship  is  condemned  or 
does  not  proceed  on  her  original  voyage,  the  wages  and  maintenance 
of  the  master,  officers,  and  crew  incurred  after  the  date  of  the  ship's 
condemnation  or  of  the  abandonment  of  the  voyage  shall  not  be  ad- 
mitted as  genera]  average":   York-Antwerp  Rules,  rule  11. 

"*  "Damage  done  to  or  loss  of  cargo  necessarily  caused  in  the  act 
of  discharging,  storing,  reloading,  and  stowing  shall  be  made  good 
as  general  average  when  and  only  when  the  cost  of  those  measures 
respectively  is  admitted  as  general  average":  York-Antwerp  Rules, 
rule  12. 
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from  the  time  of  the  occurrence  of  the  disaster  till  the  ship  re- 
sumes her  voyage,  repairs  being  made  with  reasonable  dili- 
gence and  dispatch;  and  extra  expenses  in  pumping  necessi- 
tated to  keep  the  ship  afloat  till  leaks  can  be  stopped.113  The 
cost  and  expenses  incident  to  repairs  to  the  vessel  incurred  in 
the  expectation  of  continuing  the  voyage,  are  not  chargeable 
to  general  average,  when  the  voyage  is  subsequently  aban- 
doned.114 When  a  vessel  puts  into  a  port  of  distress  and  there 
transships  a  portion  of  her  cargo,  the  freight  paid  the  substi- 
tuted bottom  is  not  an  expense  or  loss  to  be  contributed  for  in 
general  average,  where  the  transshipment  is  made  for  the  pur- 
pose of  earning  full  freight.115  If  masts  and  rigging  are  ne- 
cessarily sacrificed  for  the  common  benefit,  and  the  vessel  is 
necessitated  to  seek  a  port  of  repairs,  such  loss  is  general  aver- 

"*  The  Star  of  Hope,  9  Wall.  (U.  S.)  203,  per  Clifford,  J.;  The 
Joseph  Farwell,  31  Fed.  Rep.  844;  Williams  v.  Suffolk  Ins.  Co.,  3 
Sum.  (C.  C.)  510;  Bilbon  v.  Western  Ins.  Co.,  1  La.  Ann.  57;  Pope  v. 
Nickerson,  3  Story  (C.  C),  465;  Barker  v.  Phoenix  Ins.  Co.,  8  Johns. 
(N.  Y.)  307;  Giles  v.  Eagle  Ins.  Co.,  2  Met.  (Mass.)  140;  Potter  v. 
Ocean  Ins.  Co.,  3  Sum.  (C.  C.)  27;  Padelford  v.  Boardman,  4  Mass. 
548;  Plummer  v.  Wildrnan,  2  Maule  &  S.  482;  Waldron  v.  Le  Roy,  2 
Caines  (N.  Y.),  263;  2  Am.  Dec.  236;  Clark  v.  United  States  F.  &  M. 
Ins.  Co.,  7  Mass.  365;  Hans  v.  New  Orleans  M.  &  F.  Ins.  Co.,  10  La., 
O.  S.,  1;  Nelson  v.  Belmont,  21  N.  Y.  36;  Hobson  v.  Lord,  92  U.  S. 
397;  Vowell  v.  Columbian  Ins.  Co.,  3  Cranch  (C.  C),  83;  Da  Costa  v. 
Newnharn,  2  Term  Rep.  407;  Orrok  v.  Commonwealth  Ins.  Co.,  21 
Tick.  (Mass.)  470,  per  Putnam,  J.;  The  Mary,  1  Sprague  (U.  S.  D.  C), 
17;  Rogers  v.Murray,3  Bosw.(N.Y.)  357;  Henshaw  v.Marine  Ins.  Co., 
2  Caines  (N.  Y.),  264,  307;  Insurance  Co.  of  North  America  v.  Jones, 
2  Binn.  (Pa.)  547;  Leavenworth  v.  Delafield,  1  Caines  (N.  Y.),  573; 
Insurance  Co.  v.  Fitzhugh,  4  B.  Mon.  (Ky.)  160;  Campbell  v.  Alk- 
nomac,  Bee  (Adm.),  124;  Mutual  Safety  Ins.  Co.  v.  The  George,  Olc. 
Adm.  169;  Moran  v.  Jones,  7  El.  &  B.  523;  Barker  v.  Baltimore  & 
Ohio  R.  R.  Co.,  22  Ohio  St.  45;  10  Am.  Rep.  726;  Emerigon  on  Insur- 
ance, Meredith's  ed.  1850,  481,  who  says:  "A  vessel  injured  by  tem- 
pest, rendered  incapable  of  continuing  her  navigation  without  running 
risk  of  being  lost,  put  into  the  first  port  to  be  repaired.  The  time 
she  passes  there,  the  expenses  of  discharging  and  reloading  cargo, 
the  wages  and  subsistence  of  the  crew,  all  this  is  admitted,  when 
arrived  at  her  place  of  destination,  into  general  average."  As  to 
other  countries  see  Lowndes  on  General  Average,  3d  ed.  1878.  com- 
parative table,  pp.  30,  32. 

114  The  Joseph  Farwell,  31  Fed.  Rep.  844. 

u5  Hugg  v.  Baltimore  etc.  Min.  Co.,  35  Md.  414;  6  Am.  Dec.  425. 
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age,  to  be  apportioned  against  ship  and  cargo  separately.119 
And,  as  stated  under  the  preceding  section,  if  the  interests  are 
only  temporarily  separated,  hut  the  expectation  is  to  reload 
and  complete  the  voyage,  even  though  unforeseen  circum- 
stances prevent  realizing  such  expectation  the  extra  expense 
of  saving  and  protecting  the  different  interests  is  chargeable 
to  general  average  until  the  hope  of  reuniting  the  same  is 
abandoned.117  It  is  obvious  that  the  proportionate  amount 
to  be  paid  by  the  underwriters  as  the  expense  of  repairs  may 
be  affected  by  an  undervaluation  of  the  ship  at  the  commence- 
ment of  the  risk,  and  his  proportion  of  the  expense  of  repairs 
may  also  be  governed  by  the  proportionate  amount  of  interest 
insured.118  But  the  expenses  of  repairs  necessitated  by  or- 
dinary wear  and  tear  are  held  not  general  average  charges.119 
And  so  it  is  held  that  the  cost  of  such  repairs  are  not  general 
average  unless  caused  by  jettison.120  In  regard  to  extra- 
ordinary expenditures  incurred  by  reason  of  the  ship's  being 
forced  into  a  port  of  refuge  for  such  repairs  as  will  enable  the 
vessel  to  resume  her  voyage,  it  will  be  observed  that  we  have 
stated  in  the  rule  above  given  that  those  expenses  come  into 
general  average  when  the  ship  is  obligated  in  consequence  of 
sea  damage  or  accidents  (cas  fortuits),  as  well  as  in  cases  of 
sacrifices  or  jettison  or  other  general  average  act.  It  is  some- 
times exceedingly  difficult  to  draw  the  line  between  what  con- 
stitutes such  extraordinary  peril  or  accident  as  forces  a  ship 
into  a  port  of  distress  and  brings  the  extraordinary  consequen- 
tial expenses  into  general  average,  because  incurred  for  the 
common  benefit,  as  distinguished  from  acts  not  general  aver- 
age acts,  or  from  those  obligations  which  are  inseparable  from 
the  proper  navigation  of  the  ship  as  a  part  of  the  ship-owner's 
duty  to  carry  the  goods  and  have  them  arrive,  and  concerning 

«■  Potter  v.  Providence-Washington  Ins.  Co.,  4  Mason  (C.  C),  298. 

»T  The  Joseph  Farwell,  31  Fed.  Rep.  844. 

»•  2  Thillips  on  Insurance,  3d  ed.,  200,  201,  sec.  1435;  citing 
Benecke  on  Marine  Insurance,  ed.  1824,  p.  4G0. 

»•  Ross  v.  The  Active.  2  Wash.  (C.  C.)  22G.  See  Hurtin  v.  Phoenix 
Ins.  Co..  1  Wash.  (C.  C.)  400. 

"°  Padelford  v.  Boardniau,  4  Mass.  548. 
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the  discharge  of  which  latter  obligation  extraordinary  expenses 
are  incurred,  even  for  the  common  benefit.  If,  however, 
the  peril,  by  reason  of  which  a  ship  originally  seaworthy  is 
forced  to  deviate  from  her  course,  does  not  arise  from  the  fault 
of  the  ship,  as  in  case  of  the  insufficiency  of  fuel  or  water, 
etc.,  nor  from  the  ordinary  wear  and  tear  of  the  ship  incident 
to  her  navigation,  but  the  expenses  are  necessitated  by  reason 
of  an  extraordinary  peril  to  which  all  the  property  in  common 
is  subject,  then  the  extraordinary  expenses  incurred,  in  order 
to  avert  such  common  peril  for  the  common  benefit,  is  general 
average.  This  distinction  is  supported  by  the  authorities  in 
this  country  which  we  have  noted  throughout  this  section.121 
The  right  to  treat  as  general  average  the  wages  and  main- 
tenance of  the  crew  and  of  other  expenses  to  a  port  of  neces- 
sity for  repairs  does  not  depend  upon  whether  there  are  sev- 
eral subjects  on  board  the  ship,  but  upon  the  factor  of  a  sacri- 
fice for  the  common  benefit  of  all  concerned  in  the  successful 
completion  of  the  voyage,  and  the  fact  that  the  policy  is  on 
time  is  not  material.122  And  in  case  of  wages  and  maintenance 
of  the  crew  as  general  average  charges  the  shipowners  have 
a  right  of  action  against  the  cargo  owners  for  their  proportion 
of  the  charges.123  Recovery  may  be  had  from  an  insurer  of 
his  proportion  of  the  expenditure  for  the  wages  and  provisions, 
in  an  action  upon  his  policy,  although  the  amount  of  contribu- 
tion among  the  parties  had  not  been  previously  settled,  where 
the  only  property  to  contribute  was  that,  an  aliquot  part  where- 
of was  covered  by  his  policy.124  If  an  insured  vessel  be 
wrecked,  and  the  owner,  after  abandoning  to  the  underwrit- 
ers, be  compelled  to  pay  the  seamen's  wages,  he  may  recover 

m  See.  also,  2  Phillips  on  Insurance,  3d  ed.  1853,  102,  et  seq.,  sec. 
1320,  1321;  2  Parsons  on  Marine  Insurance,  ed.  1868,  254,  et  seq.,  318, 
et  seq.  As  to  the  English  law,  see  Hopkins'  Average  and  Arbitra- 
tion, 4th  ed.  1884,  92,  et  seq.;  2  Arnould  on  Marine  Insurance,  Per- 
kins' ed.  1S50,  905,  *903,  et  seq.;  2  Arnould  on  Marine  Insurance, 
Maclaehlan's  ed.  1S87.  877,  et  seq.;  Lowndes  on  General  Average,  3d 
ed.  1S78,  pp.  26,  30,  32,  11.  12,  94,  119,  120,  136-39. 

122  Potter  v.  Ocean  Ins.  Co.,  3  Sum.  (U.  S.)  27. 

123  Walden  v.  Le  Roy,  2  Caines  (N.  T.),  263. 

l"  Hanse  v.  New  Orleans  Ins.  Co.,  10  La.  1;  29  Am.  Dec.  456. 
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from  the  underwriters  the  money  thus  paid,  if  they  have  re- 
ceived salvage  to  that  amount.125  If  unloading  is  necessary 
to  the  raiding  of  a  vessel  for  repair,  the  expense  is  general  aver- 
age; otherwise,  if  the  cargo  was  unloaded  for  its  own  bene- 
fit.126 But  commissions  on  repairs  and  the  expense  of  a  sur- 
vey made  in  a  home  port  are  held  not  general  average.127 

§   3428.      Port  of  Refuge  Expenses — English  Rule. —In 

England,  it  seems  that  whore  a  vessel  seeks  a  port  of  refuge  the 
courts  have  not  gone  to  the  extent  that  they  have  in  this  coun- 
try in  extending  the  limit  of  those  expenses  nor  the  grounds 
therefor.  But  so  far  as  an  examination  of  the  authorities  en- 
ables us  to  discover,  we  are  satisfied  that  there  is  a  growing 
tendeucy,  not  perhaps  in  a  greatly  marked  degree,  to  incorpo- 
rate certain  expenses  into  general  average  which  were  not  until 
recently  so  included,  approximating  more  nearly  perhaps  to 
our  rulings.128 

"*  Frothingham  v.  Trince,  3  Mass.  5G3. 

"«  Insurance  Co.  v.  Fitzhugk,  4  B.  Mon.  (Ky.)  160. 

127  Brookes  v.  Oriental  Ins.  Co.,  7  Tick.  (Mass.)  259. 

1J»  Mr.  Hopkins  notes  the  case  of  Atwood  v.  Sellar,  4  Q.  B.  D.  342, 
5  Q.  B.  D.  286,  to  the  effect  that  the  "decision  of  court  was  that 
where,  owing  to  an  act  committed  at  sea  which  was  itself  an  act  of 
general  average,  the  vessel  was  under  the  necessity  of  putting  into 
an  Intermediate  port  and  there  had  to  discharge  and  warehouse 
cargo  and  repair  damages. the  whole  of  the  charges  for  landing. storer 
hire,  and  reloading  of  cargo,  together  with  pilotage,  assistance,  etc., 
!„, tli  of  entrance  to  the  port  and  exit  therefrom,  are  claimable  as 
general  average";  and  he  adds:  "This  decision  commends  itself  as 
reasonable  as  far  as  it  goes,  and  we  have  ourselves  always  suggested 
the  propriety  of  looking  (with  all  foreigners  and  Americans)  at  the 
whole  operation  of  refuging  in  a  port  and  leaving  it  as  constituting 

one  connected  and  necessary  act It  has  been  held  hitherto  in 

this  country  that  the  expenses  of  going  into  a  port,  discharging 
there,  etc.,  are  general  average,  but  that  community  of  risk  and  so  of 
liability  stops  when  the  cargo  is  deposited  in  store:  ami  then  subse- 
quent charges  apply  specially  to  cargo  itself  and  freight":  Hopkins* 
Average  and  Arbitration,  -1th  ed.  1884,  92,  et  seq.  Mr.  Lowndes 
Fays:  "In  England  there  is  a  growing  opinion  that  the  American 
system  is  really  the  more  consistent  of  the  two  with  sound  principle, 
on  the  ground  that  the  entire  expenditure  is  virtually  incurred  in  the 
•lution  to  bear  up  for  the  port  of  refuge.  Although  in  this  matter 
the  practice  of  the  two  countries  differ,  it  cannot  at  present  be  said 
that  there  is  a  difference  in  the  law;  since  the  legality  of  the  English 
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§  3429.  Cost  of  Repairs — Deductions  Allowed—  Tem- 
porary Repairs — New  for  Old. — The  rules  provide  at  length 
what  deductions  shall  be  allowable  in  adjusting  claims  for  gen- 
eral average,  both  in  the  cases  of  iron  and  steel  ships  and  of 
wooden  or  composite  ships,  and  also  that  no  deductions  "new 
for  old"  shall  be  made  from  the  cost  of  temporary  repairs  of 
damage  allowable  as  general  average.129     We  have,  however, 

practice  has  not  yet  been  tested  in  our  courts":  Lowndes  on  General 
Average.  3d  ed.  1878.  280,  pp.  32,  33,  94,  119-21,  136-39.  See,  also, 
2  Arnould  on  Marine  Insurance  Perkins'  ed.  1850,  906,  *904,  et  seq.; 
2  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1887,  877,  et  seq.; 
Hopkins'  Average  and  Arbitration,  4th  ed.  1890,  92,  213;  Owens  on 
Marine  Insurance  Notes  and  Clauses,  3d  ed.  1890,  193,  short  notes  on 
practice;  Svendeden  v.  Wallace,  11  Q.  B.  D.  616;  13  Q.  B.  D.  69; 
"Rules  of  practice  proposed  and  adopted  by  the  Association  of  Aver- 
age Adjusters  of  Great  Britain  up  to  May,  1S90,"  given  in  Owens  on 
Mariue  Insurance  Notes  and  Clauses,  3d  ed.  1890,  263,  et  seq. 

m  "In  adjusting  claims  for  general  average,  repairs,  to  be  allowed 
in  general  average,  shall  be  subject  to  the  following  deductions  in 
respect  of  'new  for  old'  viz.:  1.  In  the  case  of  iron  or  steel  ships 
from  date  of  original  register  to  the  date  of  accident:  (a)  Up  to  one 
year  old:  All  repairs  to  be  allowed  in  full,  except  painting  or  coating 
of  bottom,  from  which  one-third  is  to  be  deducted:  (b)  Between  one 
and  eight  years:  One-third  to  be  deducted  off  repairs  to  and  renewal 
of  woodwork  of  hull,  masts,  and  spars,  furniture,  upholstery,  crock- 
ery, metal  and  glassware,  also  sails,  rigging,  ropes,  sheets  and  haw- 
sers (other  than  wire  and  chain),  awnings,  covers  and  painting;  one- 
sixth  to  be  deducted  off  wire  rigging,  wire  ropes,  and  wire  hawsers, 
chain  cables  and  chains,  donkey  engines,  steam  winches  and  con- 
nections, steam  cranes  and  connections;  other  repairs  in  full;  (c)  Be- 
tween three  and  six  years:  Deductions  as  above  under  clause  b,  ex- 
cept that  one-sixth  be  deducted  off  ironwork  of  masts  and  spars  and 
machinery  (inclusive  of  boilers  and  their  mountings);  (d)  Between  six 
and  ten  years:  Deductions  as  above  under  clause  c,  except  that  one- 
third  be  deducted  off  ironwork  of  masts  and  spars,  repairs  to  and 
renewal  of  all  machinery  (inclusive  of  boilers  and  their  mountings), 
and  all  hawsers,  ropes,  sheets,  and  rigging;  (e)  Between  ten  and  fif- 
teen years:  One-third  to  be  deducted  off  all  repairs  and  renewals  ex- 
cept ironwork  of  hull  and  cementing  and  chain  cables,  from  which 
one-sixth  is  to  be  deducted;  anchors  to  be  allowed  in  full;  (f)  Over 
fifteen  yeai-s;  one-third  to  be  deducted  off  all  repairs  and  renewals, 
anchors  to  be  allowed  in  full;  one-sixth  to  be  deducted  off  chain  ca- 
bles; (g)  Generally:  The  deductions  (except  as  to  provisions  and 
stores,  machinery  and  boilers)  to  be  regulated  by  the  age  of  the  ship 
and  not  the  age  of  the  particular  port  of  her  to  which  they  apply; 
no  painting  bottom  to  be  allowed  if  the  bottom  has  not  been  painted 
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already  considered    the    decisions    applicable    to    the    above 
rules.130 


§  3430.  When  Loss  of  Freight  Shall  he  Made  Good 
as  General  Average. — '"Loss  of  freight  arising  from  damage 
or  loss  of  cargo  shall  be  made  good  as  general  average  either 
when  caused  by  a  general  average  act  or  when  the  damage  to 
or  loss  of  cargo  is  so  made  good."  131  If  goods  are  jettisoned, 
whereby  their  arrival  and  the  right  of  the  shipowner  to  their 
freight  is  precluded,  the  freight  is  involved  in  the  sacrifice,  and 
must  be  contributed  for.132  And,  as  a  general  rule,  if  a  vessel 
is  lost  under  circumstances  which  bring  the  loss  within  general 
average,  the  freight  is  to  be  contributed  for,  but  when  the  ship 

within  six  months  previous  to  the  date  of  accident;  no  deduction  is 
to  be  made  in  respect  of  old  material  which  is  repaired  without  be- 
ing replaced  by  new  and  provisions  and  stores  which  have  not  been 
in  use."  2.  "In  the  case  of  wooden  or  composite  ships":  (a)  "When 
a  ship  is  under  one  year  old  from  date  of  original  register  at  the  time 
of  accident,  no  deduction,  new  for  old,  shall  be  made.  After  that 
period,  a  deduction  of  one-third  shall  be  made  with  the  following  ex- 
ceptions: Anchors  shall  be  allowed  in  full.  Chain  cables  shall  be 
subject  to  a  deduction  of  one-sixth  only.  No  deduction  shall  be 
made  in  respect  of  provisions  and  stores  which  had  not  been  in  use. 
Metal  shearfhing  shall  be  dealt  with  by  allowing  in  full  the  cost  of  a 
weight  equal  to  the  gross  weight  of  metal  sheathing  stripped  off, 
minus  the  proceeds  of  the  old  metal.  Nails,  felt,  and  labor  metaling 
are  subject  to  a  deduction  of  one-third.  In  the  case  of  ships  gener- 
ally: In  the  case  of  all  ships  the  expense  of  straightening  bent  iron- 
work, including  labor  of  taking  out  and  replacing  it,  shall  be  al- 
lowed in  full.  Graving  dock  dues,  including  expenses  of  removals, 
cartages,  use  of  shears,  stages,  and  graving  dock  materials,  shall  be 
allowed  in  full":  York-Antwerp  Rules,  rule  13.  "No  deductions  'new 
for  old'  shall  be  made  from  the  cost  of  temporary  repairs  of  damage 
allowed  as  general  average":  York-Antwerp  Rules,  rule  14.  See 
"Rules  of  practice  proposed  and  adopted  by  the  Association  of  Aver- 
age Adjusters  of  Great  Britain  up  to  May,  1890,*'  given  in  Owens 
on  Marine  Insurance  Notes  and  Clauses,  3d  ed.  1890.  2G3-7G. 

,so  As  to  English  rule,  see  Lowndes  on  General  Average,  3d  ed.  1878. 
180-90;  Hopkins'  Average  and  Arbitration,  4th  ed.  1884,  "Temporary 
repairs";  "Of  second  repairs";  "The  theory  of  thirds,"  190-99;  "Metal 
sheathing,"  204;  "Anchors  and  chains,"  210;  "Stores  and  provisions"; 
"Or.namentnl  work,"  212. 

U1  York- Antwerp  Rule^.  rule  15. 

m  The  Nathaniel  Hooper,  3  Sum.  (U.  S.)  542. 
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is  not  to  be  allowed  for,  neither  can  the  freight.133  Again, 
if  by  a  sacrifice  there  is  a  loss  of  the  ship,  whereby  the  freight 
is  totally  lost  for  the  voyage,  it  is  properly  included  in  the  loss 
as  a  sacrifice  of  the  shipowners  for  the  common  benefit.134 

§  3431.  Loss  of  Goods — Amount  to  be  Made  Good  as 
General  Average. — The  amount  to  be  made  good  as  general 
average  for  damage  or  loss  to  goods  sacrificed  shall  be  the  loss 
which  the  owner  of  the  goods  has  sustained  thereby,  based  on 
the  market  values  at  the  date  of  the  arrival  of  the  vessel  or 
at  the  termination  of  the  adventure."  135  The  rule  as  above 
stated  involves  in  a  great  measure  other  factors.  Thus,  in  case 
the  goods  are  of  a  kind  subject  to  leakage  and  breakage,  if  it 
be  assumed  that  the  goods  would  have  arrived,  yet  the  ordi- 
nary leakage  and  breakage  ought  to  be  deducted.  There  is  also 
involved  the  supposititious  case  of  damage  to  the  residue  of 
the  cargo  on  arrival,  and  to  what  extent,  if  any,  the  same  de- 
gree of  soundness,  in  which  the  goods  sacrificed  existed  when 
jettisoned,  would  have  continued  had  the  goods  arrived.  In 
considering  this  factor  the  nature  of  the  jettisoned  goods  them- 
selves is  an  important  consideration,  but  the  difficulty  of  apply- 
ing the  rule  is  obvious,  and  the  owner  of  the  goods  is  entitled 
to  whatever  weight  the  law  gives  him  in  cases  of  doubt;  that 
is,  a  presumption  in  his  favor.  And,  so  far  as  this  point  is  con- 
cerned, it  would  seem  fair  to  apply  the  rule  that  the  loss  sus- 
tained by  the  owners  of  the  goods,  based  on  their  net  market 
value  in  the  port  of  arrival,  ought  to  apply,  unless  it  be  clearly 
established  that  they  would  have  arrived  in  a  state  of  reduced 
value.136  The  question  also  of  the  law  of  the  place  of  contract 
or  of  arrival,  as  well  as  upon  the  state  of  facts  at  the  time  of 
the  jettison  or  of  arrival,  is  involved.  These  as  well  as  other 
matters  connected  herewith  will  be  hereafter  considered  in  this 

138  Lee  v.  Grinnell.  5  Duer  (N.  Y.).  400. 

134  Columbian  Ins.  Co.  v.  Ashby,  13  Pet.  (U.  S.)  343.  per  Story,  J. 

"•  York-Antwerp  Pules,  rule  16. 

186  See  2  Phillips  on  Insurance,  3d  ed.  1853.  131,  132.  sees.  1366, 
1307:  Stevens  and  Benecke  on  Insurance,  Phillips'  ed.  1833,  235.  n., 
240-4S,  et  seq.;  Lowndes  on  General  Average,  3d  ed.  1878,  19,  20,  182. 
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chapter,  so  far  as  these  are  authorities,  but  we  may  state  here 
thai  if  it.  be  Bupposed  that  goods  other  than  those  actually  jetti- 
soned, and  being  the  property  of  another,  had  been  sacrificed, 
and  those  which  were  in  fact  jettisoned  had  arrived,  a  basis  is 
afforded  for  the  principle  that  the  goods  actually  sacrificed 
should  be  contributed  for  at  their  net  market  value  on  arrival, 
or  their  selling  price  less  necessary  expenses  incurred,  which 
may  include  unpaid  freight  and  expenses  of  landing  and  sale, 
and  in  fact  all  expenses  necessary  to  realize  the  value  of  the 
goods.137 

§  3432.  Basis  and  Amount  of  Contributory  Values 
and  Deductions. — "The  contribution  to  a  general  average 
shall  be  made  upon  the  actual  values  of  the  property  at  the  ter- 
mination of  the  adventure,  to  which  shall  be  added  the  amount 
made  good  as  general  average  for  property  sacrificed,  deduc- 
tions being  made  for  the  shipowner's  freight  and  passage  money 
at  risk  of  such  port  charges  and  crews'  wages  as  would  not  have 
been  incurred  had  the  ship  and  cargo  been  totally  lost  at  the 
date  of  the  general  average  act  or  sacrifice,  and  have  not  been 
allowed  as  general  average,  deduction  being  also  made  from  the 
value  of  the  property  of  all  charges  incurred  in  respect  there- 
of subsequently  to  the  general  average  act,  except  such  charges 
as  are  allowed  in  general  average.  Passengers'  luggage  and 
personal  effects  not  shipped  under  a  bill  of  lading  shall  not  con- 
tribute to  genera]  average."  138  In  case  of  a  voluntary  sacri- 
fice by  jettison,  the  termination  of  the  adventure  and  the  value 
then  at  that  place  of  the  property  seems  to  constitute  the  basis 
of  contributory  values,  rather  than  the  existing  facts  when 
the  sacrifice  was  made.  This  is  a  general  rule  applicable  to 
cases  where  the  claim  for  contribution  depends  upon  the  ar- 

1,7  Lowndes  on  General  Average,  3d  ed.  1878,  181;  Stevens  and 
Beneeke  on  Insurance,  Phillips'  ed.  1833,  2W:  2  rhillips  on  Insur- 
ance, 3d  o<l.  1853,  120.  sop.  1363;  2  Parsons  on  Marine  Insurance,  ed. 
1868,  343;  Hopkins'  Average  and  Arbitration,  4th  ed.  1884,  1 14:  2  Ar- 
nould  on  Marine  Insurance,  Perkins'  ed.  1850,  0.o,2.  *929;  2  Arnould 
on  Marine  Insurance,  Maclachlan's  ed.  1887,  007.    See  next  section. 

"*  York -Antwerp  Rules,  rule  10. 
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rival,  and  is  therefore  contingent.  But  in  cases  of  cargo  de- 
liverable at  successive  ports,  the  contributory  values  are  liable 
to  be  affected  thereby,  and  necessarily  the  rule  ought  to  be 
qualified  to  whatever  extent  such  successive  deliveries  would 
necessitate,  the  adventure  not  having  been  previously  termi- 
nated by  the  breaking  up  of  the  voyage.  Again,  extraordi- 
nary expenditures  incurred,  as.  in  case  of  seeking  a  port  of  ref- 
uge, such  expenses  not  having  been  defrayed  by  a  sale  of  a 
portion  of  the  cargo,  so  far  as  these  expenses  are  absolutely 
then  and  there  payable  and  not  contingent  upon  final  arrival, 
they  should  be  based  upon  the  value  of  the  interests  at  that 
time,  rather  than  upon  the  factor  of  final  arrival  or  other  ter- 
mination of  the  voyage  and  the  value  at  the  termination  of  the 
adventure.  And  in  case  of  expenses  defrayed  at  such  port  by 
sale  of  the  cargo,  and  the  ship  and  residue  of  the  cargo  are  lost 
before  arrival,  their  value  at  the  intermediate  port  should  gov- 
ern.139 The  rule  laid  down  in  an  early  Illinois  case  is  as  fol- 
lows: In  adjusting  a  general  average,  the  owners  of  the  vessel 
contribute  according  to  the  value  of  the  vessel  at  the  port  of 
destination,  and  the  net  amount  of  her  earnings  for  the  voy- 
age. The  owners  of  the  cargo  saved  contribute  according  to 
the  value  of  their  property,  at  the  port  of  delivery,  deducting 
the  freight  due  thereon.  The  price  which  the  goods  lost 
would  have  brought  at  the  port  of  delivery,  had  the  same  safely 
arrived,  is  to  be  ascertained,  and  the  freight  deducted;  and 
after  deducting  his  proportionate  share  of  the  loss,  the  owner 
is  entitled  to  receive  the  balance,  in  the  way  of  compensation 
for  his  loss.140     And  it  is  held  that  freight  and  vessel  are  to 

18»  2  Phillips  on  Insurance.  3d  ed.  1853,  135-37,  sees.  1374-78;  citing 
Douglas  v.  Moody,  9  Mass.  548,  per  Sewall,  J.;  Spafford  v.  Dodge,  14 
Mass.  79;  Simonds  v.  White,  2  Barn.  &  C.  805;  Mutual  Safety  Ins. 
Co.  v.  Ship  George,  Olc.  Adm.  157;  8  L.  B.  861;  followed  substantially 
by  2  Parsons  on  Marine  Insurance,  ed.  1868.  328,  329.  336,  337,  343. 
The  English  rule  accords  with  that  here  as  to  sacrifices  and  outlays:  2 
Arnould  on  Marine  Insurance.  Perkins'  ed.  1850,  936,  *933;  2  Ar- 
nould  on  Marine  Insurance,  Maclachlan's  ed.  1887,  901:  contra,  as  to 
expenditures.  Lowndes  on  General  Average,  3d  ed.  1878,  166,  167. 
See,  generally,  Hopkins'  Average  and  Arbitration,  4th  ed.  1884,  135 
et  seq. 

«*  Gillett  v.  Ellis,  11  111.  579. 
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be  estimated  in  a  general  average  as  they  then  are.141  But 
in  a  case  in  the  United  States  courts  it  is  held  that  in  case  of 
jettison  of  goods,  their  value  is  generally  to  be  estimated  at 
their  prime  cost  or  original  value;  or,  if  the  vessel  has  arrived 
at  her  port  of  destination,  at  their  value  at  such  port.142  If 
the  cargo  is  damaged  and  by  reason  of  the  want  of  a  proper 
market  therefor  at  the  port  of  original  destination  another  port 
is  substituted  by  agreement,  the  price  there  obtained,  less 
charges  and  extra  expenses  of  going  to  said  substituted  port, 
becomes  the  basis  of  the  average  contribution  of  the  cargo.143 
Although  reciprocity  is  the  usual  rule  in  general  average  as  re- 
spects the  right  to  compensation  and  the  duty  to  contribute, 
there  are  well-established  exceptions  which  include  apparel 
and  other  articles  attached  to  the  person.  So  passengers' 
baggage  does  not  contribute  when  in  daily  use,  but  baggage 
stored  in  the  ship  and  not  in  use  does  contribute.144  So  bank 
bills  of  individuals,  so  carried  for  them  in  a  crate,  by  an  ex- 
press company,  which  company,  by  agreement  with  the  own- 
ers of  the  steamboat,  pay  such  owners  a  fixed  sum  annually 
for  the  carrying  of  a  stated  number  of  portable  crates,  with  the 
contents  thereof,  are  bound,  when  saved,  to  contribute  for  such 
a  loss.145  As  to  goods  of  which  there  is  no  bill  of  lading,  Mr. 
Maclachlan  says  that  in  England  the  practice  is,  "on  proof  that 
the  goods  were  honestly  on  board  and  jettisoned,  to  allow  for 
them  in  general  average."  148 

141  Maggratb  v.  Church,  1  Cainos  (N.  Y.),  190.  Examine  Boll  v. 
Smith,  2  Johns.  (N.  Y.)  98;  Spafford  v.  Dodge,  14  Mass.  66,  79;  Clark 
v.  United  M.  &  F.  Ins.  Co.,  7  Mass.  365,  370;  Grainger  v.  Martin,  4 
Best  &  S.  9;  Mutual  Safety  Ins.  Co.  v.  Ship  George,  Olc.  Adm.  157; 
Douglass  v.  Moody,  9  Mass.  548;  Bedford  Ins.  Co.  v.  Parker.  2  Tick. 
(Mass.)  1,  11;  African  Steamship  Co.  v.  Swanzy,  2  Kay  &  J.  660. 

lo  Rogers  v.  Mechanics'    Ins.  Co..  2  Story  (C.  C.)  173. 

>4»  Wheaton  v.  China  Mut.  Ins.  Co.,  39  Fed.  Rep.  879. 

144  Tloye  v.  North-German  Lloyd,  33  Fed.  Rep.  60. 

148  Harris  v.  Moody,  30  N.  Y.  266. 

149  It  is  said  by  Emerigon  that  "effects  for  which  there  Is  no  bill 
of  lading  shall  not  be  paid  for  If  jettisoned,  and  If  saved  they  shall 
contribute":  Emerigon  on  Insurance.  Meredith's  ed.  1850.  c.  xii.  sec. 
42,  p.  492;  2  Arnould  on  Marine  Insurance,  rerkins'  ed.  1850,  890, 
♦888;  2  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1SS7,  862. 
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§  3433.  Adjustment  as  Affected  by  General  Average 
Clause  in  Contract — Affreightment. — "Except  as  provided 
in  the  foi'egoing  rules,  the  adjustment  shall  be  drawn  up  in  ac- 
cordance with  the  law  and  practice  that  would  have  governed 
the  adjustment  had  the  contract  of  affreightment  not  contained 
a  clause  to  pay  general  average  according  to  these  rules."  147 

SUBDIV.  II.     Other  Matters  Relating  to  General  Average. 

§  3440.  To  what  Extent  Sacrifice  niust  be  Successful 
—  Subsequent  Accident.  —  In  Mr.  Lowndes'  treatise  he 
says  the  prevalent  opinion  formerly  was  that  the  contribution 
should  be.  limited  to  cases  of  sacrifices  which  proved  success- 
ful, but  that  such  opinion  has  by  degrees  given  away  to  a 
more  reasonable  doctrine.  The  question,  however,  is  "not  yet 
judicially  determined,"  but  "in  practice  equality  is  obtained 
by  treating  the  property  sacrificed  as  if  it  had  remained  on 
board"  exposed  to  "the  same  risks  as  the  remainder";  hence 
if  all  is  subsequently  lost,  there  is  no  contribution,  because  the 
articles  sacrificed  would  have  been  lost  with  the  remainder.  If 
by  reason  of  an  accident  subsequent  to  the  first  sacrifice  it  be- 
comes necessary  to  make  a  second*  sacrifice  the  property  sacri- 
ficed at  first,  though  not  on  board,  is  brought  in  as  a  contribu- 
tion to  this  second  general  average,  the  result  being  the  same 
as  if  a  smaller  sum  were  made  good  for  the  "first  sacrifice,  in 
consideration  of  the  property  then  destroyed  having  escaped 
the  second  loss.  If  by  a  subsequent  accident  a  portion  of  the 
property  is  destroyed  or  the  whole  is  damaged,  the  allowance 
in  general  average  made  in  respect  of  the  previous  sacrifice  is 
reduced  proportionately;  provided  that  the  facts  of  the  case 
reasonably  raise  the  inference  that  the  property  first  sacrificed, 
had  it  remained  in  the  ship,  would  have  been  damaged  or  par- 
tially destroyed."  148  Mr.  Maclachlan  says:  "The  occasion  of 
the  act  and  the  intention  with  which  it  is  done  being  such  as 
we  have  mentioned,  it  is  not  necessary  that  success  should  ap- 
pear or  be  proved  to  have  followed  it  as  effect  or  cause  in  order 

M»  York-Antwerp  Rules,  rule  18.     See  sec.  2581.  herein. 

*•  Lowndes  on  General  Average,  3d  ed.  1878,  pp.  26,  16-20. 
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t<>  its  being  allowed  as  a  general  average  act.  There  was  a  dif- 
ferent opinion  prevalent  at  one  time  on  this  point.  The  prac- 
tice, however,  is  now  entirely  the  other  way,  and  seems  in  this 
respect  to  be  justified  by  what  is  probably  the  better  opinion. 
....  In  a  word,  there  is  an  impracticability  in  the  way  of 
making  success  a  condition  that  seems  a  sufficient  reason  in  law 
why  it  should  not  be  exacted";  and  again:  "Modern  practice 
with  adjusters  in  this  country  is  to  disregard  the  inquiry  as  to 
the  success  of  a  jettison,  and  to  adjust  it  on  the  footing  of  gen- 
eral average,  provided  the  conditions  be  satisfied  by  the  cir- 
cumstances of  the  case But  ....  there  is  no  doubt 

whatever  about  this  position — that  if  the  ship  survives  the 
peril,  to  avert  which  the  sacrifice  was  made,  and  is  ultimately 
wrecked  in  the  after  part  of  the  voyage,  all  that  is  saved  from 
the  wreck  must  contribute  to  make  good  that  which  was  pre- 
viously sacrificed,  for  without  such  previous  sacrifice  it  is  as- 
sumed that  nothing  would  have  been  saved  at  all."  149  In  this 
country  the  rule  is  outlined  by  the  principle  that  the  sacrifice 
is  made  in  case  of  imminent  peril  for  the  common  benefit  of  the 
interests  concerned;  that  is,  the  safety  of  the  property,  and 
not  that  of  the  voyage,  except  so  far  as  the  latter  is  a  means 
to  the  end;  15°  and  this  is  true  unless  it  appears  that  the  thing 
itself  could  not  possibly  have  been  saved,  and  that  its  sacrifice 
did  not  contribute  to  the  safety  of  the  crew,  ship,  or  cargo.151 
It  has  been  held,  as  a  general  rule,  that  such  being  the  objects 
of  the  sacrifice,  it  must  be  successful  and  the  property  saved 
to  make  a  case  of  contribution  here.152     But  the  rule  as  gen- 

'«*  2  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  18S7,  854,  855, 
890-98. 

150  See  Columbia  Ins.  Co.  v.  Ashby,  13  Pet.  (U.  S.)  331;  The  Star  of 
Hope,  9  Wall.  (U.  S.)  203,  per  Clifford,  J.;  Delano  v.  Cnrcro  of  the 
Gallatin,  1  Wood  (C.  C.)  042:  Caze  v.  Reilley,  3  Wash.  <C.  C.)  298; 
Barnard  v.  Adams,  10  How.  (U.  S.)  270;  The  Congress,  1  Biss.  (C.  C.) 
40;  McAndrewa  v.  Thatcher,  3  Wall.  (U.  S.)  374;  sec.  2577,  herein, 
nnd  other  eases  cited. 

101  The  Star  of  Hope,  9  Wall.  (U.  S.)  203,  per  Clifford,  J.,  and  au- 
thorities in  last  note. 

1M  See  Barnard  v.  Adams,  10  How.  (V.  8.)  270;  Williams  v.  Suffolk 
Ins.  Co..  3  Sum.  (C.  C.)  510;  Slater  v.  TTayward  Rubber  Co.,  20  Conn. 
12S;  McAndrews  v.  Thatcher,  3  Wall.  (U.  S.)  374;  Scudder  v.  Brad- 
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erally  stated  needs  some  qualification,  as  is  apparent  from  the 
following:  Thus,  in  a  Massachusetts  case  Putnam,  J.,  says: 
"If  that  measure  had  succeeded  this  would  have  been  a  case 
for  a  contribution,  but  it  did  not  succeed.  In  about  one  hour 
after  the  masts  were  cut  away,  the  ship  drifted  and  dragged 
her  anchors  until  she  reached  and  was  wrecked  upon  the  rocky 
shore.  It  cannot  be  affirmed  that  the  property  which  was 
saved  from  the  wreck  was  saved  by  the  means  of  cutting  away 
the  masts."  153  So  in  The  Star  of  Hope,154  Clifford,  J.,  says: 
"The  attempt  so  made  ....  must  be,  to  some  practical  ex- 
tent, successful,  for  if  nothing  is  saved  there  cannot  be  any 
such  contribution."  And  in  Pennsylvania  it  is  declared  that 
the  sacrifice  should  "be  conducive  to  the  saving  of  the  rest."  155 
In  Lee  v.  Grinnell,156  Hoffman,  J.,  says:  "The  achievement  of 
the  object  designed,  even  for  a  very  short  period  of  time,  will 
be  sufficient  to  justify  contribution  notwithstanding  a  subse- 
quent loss,  provided  the  ultimate  loss  results  from  a  new  peril." 
So  "Washington,  J.,  says:  "The  jettison  must  be  successful 
in  part  at  least,  for  if  the  ship  was  lost  by  the  peril  it  was 
intended  to  avert  there  is  no  contribution  due,"  and  that 
there  shall  be  contribution,  "provided  the  object  for  which 
the  sacrifice  was  made  was  attained."  15T  So  in  case  of  a 
jettison  made  to  float  an  accidentally  stranded  ship,  the  goods 
jettisoned  and  their  freight  were  allowed,  even  though  the 
ship  was  not  by  the  act  enabled  to  float  at  the  time,  but  sub- 
sequently did  so.158  It  will  be  apparent,  therefore,  that  if 
the  other  essentials  of  a  general  average  act  exist,  it  is 
sufficient  that  the  effort  shall  have  been  to  some  practical  ex- 
tent successful  in  accomplishing  the  object  for  which  the  sacri- 
fice was  made;   that  is,  in  saving  property  from  that  particu- 

ford,  14  Pick.  (Mass.)  13;  Bradhurst  v.  Columbian  Ins.  Co.,  9  Johns. 
(N.  Y.)  9;  Sims  v.  Gurney,  4  Binn.  (Pa.)  524;  Patten  v.  Darling,  1 
Cliff.  (C.  C.)  254. 

183  Seudder  v.  Bradford,  14  Pick.  (Mass.)  13. 

*M  9  Wall.  (U.  S.)  203. 

155  Sims  v.  Gurney.  4  Binn.  (Pa.)  524,  per  Tilghman,  C.  J. 

"*  5  Duer  (N,  Y.),  400,  421. 

167  Caze  v.  Beilly,  3  Wash.  (C.  C.)  298. 

188  The  Nathaniel  Hooper,  3  Sum.  (C.  C.)  542. 
Joyce,  Vol.  IV.— 2C8 
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lar  peril  which  the  sacrifice  was  intended  to  avert,  but  if  subse- 
quently  a  new  peril  intervenes,  whereby  other  property  on  the 

voyage  is  lost,  then  there  shall  be  contribution  from  the  effects 
Baved  for  the  loss  or  damage  sustained  by  the  general  average 
sacrifice  made  t«>  avert  the  first  peril.159  Notwithstanding  the 
general  doctrine  in  tin.-  country,  and  although  the  rule  stare  de- 
cisis  ought  to  be  an  arbitrary  one  so  far  as  the  law  is  concerned, 
yet  inasmuch  as  general  average  rests  upon  equitable  princi- 
ples, we  are  inclined  to  favor  the  English  rule  of  practice  above 
given  in  those  respects  wherein  it  differs  from  ours,  and  we 
would  add  that  it  would  seem  that  the  motive  of  the  sacrifice 
rather  than  the  success  of  the  act  ought  to  be  a  factor  of  great, 
if  not  conclusive,  weight.160  Extraordinary  expenditures, 
however,  incurred  for  the  common  safety  do  not,  however, 
depend  upon  reimbursement  in  general  average  upon  the  event 
of  the  ship  and  cargo  being  saved.101 

§  3441.  Other  Sacrifices  and  Expenses  in  General 
Average.  —  In  addition  to  the  sacrifices  already  noted 
under  the  York-Antwerp  Rules  the  following  are  general 
average  charges.  Repairs  to  a  ship  rendered  necessary  by 
voluntary  stranding  are  the  subject  of  general  average  con- 
tribution, and  are  a  charge  upon  the  underwriters  who  have 
insured  the  ship  against  total  loss  and  general  average.10-  So 
the  cargo  must  contribute  where  masts,  spars,  and  rigging  are 
cut  away  to  save  ship  and  cargo; 163  and  the  cutting  away  of 
masts  and  consequent  damages  are  included  even  though  the 
ship  was  in  ballast  and  there  was  neither  cargo  nor  freight  to 

m  Caze  v.  Pellly,  3  Wash.  (C.  C.)  305;  Lewis  v.  Williams.  1  TTall 
(N.  V.).  430.  Poo  2  Phillips  on  Insurance,  3d  ed.,  95-101.  sec.  1318;  2 
Parsmis  on  Murine  Insurance,  ed.  1SG8,  276.  et  seq.:  Desty's  Ship- 
ping and  Admiralty,  ed.  1S79.  sec.  202.  and  authorities  above  cited. 

180  See  W.-ilker  v.  United  States  Ins.  Co.,  11  Serg.  &  It.  (Pa.)  61,  and 
decisions  noted  in  text. 

1,1  2  Phillips  on  Insurance,  3d  ed.,  102.  sec.  1310;  citing  Spafford  v. 
Dodge,  14  Mass.  00;  Ilassam  v.  St.  Louis  P.  Ins.  Co..  7  La.  Ann.  11. 

,ra  Northwestern  Transp.  Co.  v.  Continental  Ins.  Co.,  24  Fed.  Rep. 
171. 

l9S  The  Mnry  Gibbs,  22  Fed.  Rep.  403;  Potter  v.  Providence-Wash- 
ington Ins.  Co.,  4  Mason  (C.  C),  208. 
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contribute.104  If  the  vessel  is  scuttled  and  water  thereby  let 
in  swells  the  cargo  and  damages  the  knees  and  timbers  of  the 
vessel,  this  is  a  general  average  charge.165  Where  a  vessel  and 
cargo  are  captured  upon  suspicion  attaching  to  the  cargo  only, 
and  the  master,  before  adjudication,  pays  money  for  a  com- 
promise and  release  of  the  property,  this  is  a  fit  subject  for 
average  or  contribution  between  the  cargo  and  the  vessel.166 
So  where  the  vessel  insured  has  been  captured  and  condemned, 
but  the  cargo  liberated,  the  expenses  in  endeavoring  to  re- 
cover the  vessel  are  to  be  apportioned  as  general  average,  and 
borne  by  the  vessel,  freight,  and  cargo;  but  the  insured  on  the 
vessel  can  only  recover  the  proportion  chargeable  to  the  ves- 
sel.167 The  costs  and  charges  of  the  charterers  of  a  vessel,  in 
procuring  her  liberation  from  capture,  form  a  general  average 
charge  upon  ship,  cargo,  and  freight.168  But  otherwise  of  the 
wages  and  provisions  of  the  crew  during  the  time  of  deten- 
tion.169 And  the  insured  on  a  policy  on  a  ship,  who  sustains 
a  total  loss  by  a  seizure  for  illicit  trade,  is  entitled  to  recover 
all  expenses  fairly  incurred  in  obtaining  a  restoration  of  the 
proceeds  of  the  ship  on  condemnation  and  sale.170  So  a  vol- 
untary composition  with  pirates  for  the  common  safety  and 
benefit  is  general  average.170*  Damage  to  bulwarks  conse- 
quent upon  cutting  away  masts  and  spars  are  general  aver- 
age,171 and  if  the  bulwarks,  decks,  stanchions,  or  bulkheads  of 
the  vessel  are  cut  away,  this  is  a  charge  in  general  average.172 
Costs  of  a  salvage  suit  by  salvors  suing  jointly  against  all  the 

,M  Gredy  v.  Fremont  Ins.  Co.,  9  Cush.  (Mass.)  415. 

188  Lee  v.  Grinnell.  5  Duer  (N.  Y.),  310. 

188  Douglas  v.  Moody,  9  Mass.  548. 

m  Jumel  v.  Marine  Ins.  Co.,  7  Johns.  412;  Watson  v.  Marine  Ins. 
Co.,  7  Johns.  (N.  Y.)  58. 

188  Spafford  v.  Dodge,  14  Mass.  66;  Kern  v.  Growing,  1  Brev.  (S. 
0.1  50fi. 

169  Spafford  v.  Dodge.  14  Mass.  66. 

170  Francis  v.  Ocean  Ins.  Co..  6  Cow.  (N.  Y.)  404. 
17"a  Hicks  v.  Palington,  Moore,  297. 

171  Patten  v.  Darling,  1  Cliff.  (C.  C.)  266;  Caze  r.  Reilly,  3  Wash. 
(C.  C.)  298:  Bernard  v.  Adams,  10  How.  (U.  S.)  270. 

171  Nelson  v.  Belmont,  5  Duer  (N.  Y.),  310. 
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property  are  general  average.178  So  also  are  goods  lost  if  put 
into  lighters  from  a  stranded  vessel  and  lost.174  Cables,  an- 
chors, and  masts  sacrificed  while  the  vessel  was  on  a  reef  are 
included.173  So  also  where  the  cable  to  the  best  bower  anchor 
was  cut  and  the  vessel  fastened  to  prevent  her  drifting.170 
Expenses  incurred  to  enable  an  accidentally  stranded  ship  to 
complete  her  voyage  are  included.177  Costs,  expenses,  and 
counsel  fees  in  releasing  a  vessel  captured  and  libeled  as  prize 
are  subjects  of  general  average.178  The  expenses  of  a  trial 
and  appeal  in  a  foreign  court  constitute  a  general  average 
loss.179  And  it  is  held  that  if  part  of  the  cargo  be  sold  in  a 
foreign  port  by  the  master  to  supply  the  necessities  of  the 
ship,  the  owner  of  it  may  be  entitled,  in  case  the  ship  or  owners 
cannot  satisfy  his  demand,  to  proceed  against  other  owners  of 
cargo  to  contribute,  in  proportion  to  their  respective  interests, 
toward  his  indemnity.180  Where  a  schooner  on  inland  waters 
was  damaged  by  collision  with  a  propellor  and  put  into  the 
nearest  port  of  repair,  and  slight  repairs  being  made  she  was 
towed  to  her  final  destination  and  her  cargo  delivered,  it  wa3 
held  that  such  cargo  was  liable  to  general  average  contribution 
for  the  expenses  of  bringing  the  vessel  from  the  port  of  neces- 
sity and  repairs  to  the  port  of  destination.181  If  a  vessel  runs 
aground  and  is  through  fear  of  perishing  deserted  by  the  mas- 
ter and  crew,  who  take  a  portion  of  the  ship's  cargo  into  the 
boat  with  intent  to  save  the  same,  and  a  necessary  jettison  is 
made  of  a  part  of  the  goods  so  taken,  but  the  sacrifice  is  not  for 
the  common  benefit,  and  the  ship  and  the  remaining  cargo  is 
subsequently  saved,  yet  there  shall  be  no  contribution  to  the 
owners  of  the  property  lost  by  jettison  either  from  the  goods 
saved  in  the  boat  or  ship.182     And  if  the  property  of  which 

ir»  potcrs  v.  "Warren  Ins.  Co.,  1  Story  (C.  C),  4G3. 

»*  Lewis  v.  Williams,  1  TTall  (N.  Y.),  430. 

178  Walker  v.  United  States  Ins.  Co..  11  Serg.  &  R.  (Pa.)  61. 

178  Blrkley  v.  rrosjrrave.  1  East.  210. 

177  MfAmlrows  v.  Thatcher,  .3  Wall.  (U.  S.)  367. 

178  Delaware  Ins.  Co.  v.  Delawine,  3  Binn.  (Pa.)  295. 
178  Dorr  v.  Union  Ins.  Co..  8  Mass.  404. 

190  The  Leonidas.  Ole.  A<lni.  12. 

181  Coorlwillir  v.  McCarthy,  45  ill.  180. 

l"  Whitteredge  v.  Norris.  6  Mass.  125. 
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jettison  is  made  had  no  pecuniary  value  at  the  time,  as  in  case 
of  wood  on  deck  so  situated  that  it  would  have  been  lost  at  any 
rate,  contribution  cannot  be  claimed.183  So  cargo  lawfully 
jettisoned  is  a  ground  for  general  average.184  If  cargo  is 
lawfully  jettisoned  a  maritime  lien  is  held  to  exist  in  favor 
of  its  owner  on  the  vessel  for  the  contributory  share  of  average 
contribution,  and  this  may  be  enforced  by  a  proceeding  in 
rem  against  the  vessel  and  the  remaining  cargo  undelivered.185 
And  where  a  part  of  the  cargo  was  jettisoned  and  the  ship  upon 
arrival  at  a  foreign  port  was  libeled  and  sold,  it  was  held  that 
there  should  be  paid  out  of  the  proceeds  of  the  sale  before  the 
bottomry  bonds  these  claims  of  the  ship's  agents  for  money  ad- 
vanced in  payment  of  her  part  of  the  general  average.186  If 
goods  are  jettisoned  for  the  safety  of  the  ship  and  no  freight 
is  earned,  the  contribution  is  to  be  made  by  the  ship  alone 
without  including  the  freight.187  And  in  case  of  a  necessary 
jettison  all  benefited  must  contribute  in  due  proportion.188 
And  where  a  new  and  seaworthy  steamer  on  a  voyage  from 
Buffalo  to  Chicago  with  passengers  and  cargo  encountered  a 
severe  storm  on  Lake  Huron,  and  to  prevent  the  imminent 
danger  of  loss  of  the  vessel,  her  passengers,  cargo,  and  freight, 
a  jettison  was  made  of  a  part  of  the  goods,  whereby  the  boat, 
though  much  injured  was  saved  and  arrived  with  the  residue 
of  the  cargo,  it  was  held  a  case  of  general  average.189  But 
where  a  part  of  the  cargo  was  jettisoned  to  take  on  the  passen- 
gers and  crew  of  a  ship  in  distress  and  sinking,  it  was  held  not 
a  charge  against,  the  insurers  of  ship  or  cargo.190  An  insured 
mav  recover  the  contributory  share  due  him  for  loss  by  jetti- 
.  son  in  the  first  instance  by  the  insurer,  before  resorting  to  those 

188  The  Adele  Thackera.  24  Fed.  Rep.  809. 

184  Le  Roy  v.  Gouverneur,  1  Johns.  Cas.  (N.  Y.)  226;  Saltus  v.  Ocean 
Ins.  Co.,  14  Johns.  (N.  Y.)  138. 

185  Nemours  v.  Vance.  19  How.  (U.  S.)  162. 
isa  The  D0ra<  34  Fed.  Rep.  343. 

18T  Tudor  v.  Maeomber,  14  Fick.  (Mass.)  34. 

188  Barnard  v.  Adams,  10  How.  (U.  S.)  303;  Simonds  v.  White,  2 
Barn.  &  C.  805. 
188  Ressiter  v.  Chester.  1  Poug.  (Mich.)  154. 
w  Dabney  v.  New  England  Mut.  M.  Ins.  Co.,  14  Allen  (Mass.),  300. 
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itled  to  contribute.191  And  where  goods  arc  jettisoned  tlio 
rers  on  freight  are  liable  without  waiting  for  the  adjust- 
ment of  general  average,  and  this  is  so  even  though  it  is  stipu- 
lated that  the  loss  shall  be  paid  within  a  specified  time  "after 
proof  and  adjustment  thereof."  I92  If  the  necessity  for  a  jetti- 
son arises  from  the  vessel's  unseaworthiness,  the  vessel  is  liable 
for  the  goods  thrown  overboard.103  Only  so  much,  however, 
of  the  cargo  as  is  jettisoned  must  be  made  good  in  general 
average,  even  though  the  residue  is,  upon  unloading  to  repair, 
found  untit  to  be  reshipped  and  is  sold.104  It  is  held,  in  a  case  in 
the  United  States  circuit  court  of  appeals  that  a  jettison  of  cat- 
tle insured  does  not  create  an  absolute  total  loss  where  part  are 
saved,  and  that  it  is  unimportant  whether  they  were  jettisoned 
for  the  purpose  of  being  saved  or  to  lighten  the  ship.195  The 
loss  on  a  sale  of  a  part  of  the  cargo  at  a  port  of  refuge  for  the 
benefit  of  all  the  interests  involved  is  a  general  average  charg<  i ; 
so  also  where  sold"  for  necessaries  or  to  make  repairs  to  enable 
the  voyage  to  be  renewed  for  the  benefit  of  all  concerned.19* 
Damage  to  particular  goods,  necessarily  arising  from  some  act 
done  for  the  general  safety  of  the  ship  and  cargo,  is  a  subject 
of  general  average.197 

§  ,3442,    What  is  not  Included  in  General  Averag-e. — In 

addition  to  those  matters  already  considered  the  following  have 
been  held  not  general  average  charges.     If  masts  are  cut  away 

m  Maggrath  v.  Church,  1  Caines  (N.  Y.),  19G;  2  Am.  Dec.  173. 
But  see  Lapsley  v.  Pleasants,  4  Binn.  (Pa.T  002. 

11,2  Lorn"  v.  Neptune  Ins.  Co.,  10  Gray  (Mass.),  109. 

1M  Lawrence  v.  Mlnturn,  17  How.  (U.  S.)  100;  Dupont  v.  Vance,  19 
How.  (U.  S.)  1G2. 

r"  See  Saltus  v.  Ocean  Ins.  Co.,  14  Johns.  (N.  Y.)  138. 

"o  Monroe  v.  British  &  Foreign  M.  Ins.  Co.,  3  U.  S.  C.  C.  A.  2S0; 
52  Fed.  Rep.  77;  5  U.  S.  App.  179. 

"*  f.iles  v.  Eagle  Ins.  Co.,  2  Met.  (Mass.)  144;  The  Leonldas,  1  Olc. 
Adm.  15;  The  Gratitudine,  3  C.Rob.  240;  The  Hoffnung,  6  C.Rob.  3S3; 
Richardson  v.  Nonrse,  3  Barn.  &  Aid.  237;  American  Ins.  Co.  v.  Cost- 
er. .°>  Faige  (N.  Y.),  323;  Mutual  Safety  Ins.  Co.  v.  Tlio  Gonvzo,  Olc. 
Adm.  90;  The  Packet,  3  Mason  (C.  C),  260;  Lowndes  on  General 
Average,  3d  ed.  1878,  153,  et  seq.;  Hopkins'  Average  and  Arbitra- 
tion. 4th  ed.  1S84.  134. 

m  Maggrath  v.  Church,  1  Caines  (X.  Y.),  190. 
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at  sea,  and  the  vessel  lies  for  a  time  disabled,  and  afterward 
alters  her  course  and  puts  away  for  a  port  of  safety  to  refit, 
wages  and  provisions  are  not  allowed  in  general  average 
during  the  time  of  such  detention,  but  only  from  the  time 
of  altering  her  course.198  Where  by  stranding  a  part  of 
the  cargo  is  damaged  it  is  not  general  average.199  A  sale 
of  a  moiety  in  quantity  and  value  of  the  cargo  to  prevent 
a  release  from  captors  is  not  general  average ;  20°  nor  is  a 
sale  in  a  port  of  necessity  to  pay  money  raised  on  bottomry.201 
A  removal  in  a  port  of  necessity,  for  the  purpose  of  repairs, 
of  perishable  fruit,  which  increased  an  incipient  decay  and 
precipitated  an  entire  loss  of  the  fruit,  is  not  a  matter  for 
general  average.202  And  repairs  to  a  ship  in  a  port  of  ref- 
uge not  caused  by  jettison  are  not  general  average.203  So  a 
voluntary  stranding  necessitated  by  an  unjustifiable  deviation 
or  the  master's  negligence  is  imputable  to  his  fault.204  And  if 
the  original  unseaworthiness  of  the  vessel  occasions  the  neces- 
sity for  a  jettison  or  sacrifice,  or  if  the  same  arises  from  a  fault 
in  not  supplying  necessary  fuel  and  the  like,  it  is  not  a  case 
of  general  average.205  Neither  the  master's  commissions  nor 
disbursements  nor  the  premium  of  exchange  are  included.206 
And  where  a  general  ship  parted  convoy  in  a  gale,  and,  being 
attacked  by  a  privateer,  sustained  damage  and  the  loss  of  one 
man,  and  four  were  wounded,  it  was  held  that  the  expenses  ne- 
cessitated for  ship's  repairs  and  of  curing  the  sailors  were  not 

11,8  The  Mary,  1  Sprague  (TT.  S.  D.  C.)  17. 

169  Bathbone  v.  Fowler,  6  Blatchf.  (C.  C.)  294;  12  Wall.  (U.  S.)  162. 

200  Vandenheuvel  v.  United  Ins.  Co.,  1  Johns.  (N.  Y.)  406. 

501  Pope  v.  Nickerson,  3  Story  (C.  C),  465. 

202  Bond  v.  The  Superb,  1  Wall.  Jr.  (C.  C.)  355.  See  Johnson  v. 
Chapman,  19  Com.  B.,  N.  S.,  35,  per  Willis,  J. 

203  Padelford  v.  Boardman,  4  Mass.  548. 

204  The  Portsmouth,  9  Wall.  (U.  S.)  682. 

205  Dupont  v.  Vance,  19  How.  (U.  S.)  162;  Bobinson  v.  Price,  L.  R. 
2  Q.  B.  D.  91,  per  Lush,  C.  J.;  Johnson  v.  Chapman,  19  Com.  B.,  N. 
S.,  35,  per  Willis,  J.;  Lawrence  v.  Minturn,  17  How.  (U.  S.)  100; 
Schloss  v.  Heriot,  14  Scott  Com.  B.,  N.  S.,  59. 

206  Dodge  v.  Union  Ins.  Co.,  17  Mass.  471.  See  Brooks  v.  Oriental 
Ins.  Co.,  7  Pick.  (Mass.)  259. 
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general  average.*07  So,  although  a  sailor,  whose  feet  were 
frozen  in  the  ship's  boat  on  a  whaling  voyage,  was  held  en- 
titled to  he  cured  at  the  ship's  expense,  such  expenses  were  de- 
clared  not  a  general  average  charge  on  all  concerned,  but 
strictly  a  charge  on  the  shipowners,  which  came  out  of  their 
earnings  or  arose  from  their  proprietary  interest  in  the  voy- 
age.208 If  the  vessel  is  stranded  and  the  cargo  is  taken  off 
in.  rely  to  lighten  the  boat,  and  not  because  the  cargo  is  in 
danger,  there  is  no  general  average.209  If  goods  are  damaged 
in  consequence  of  the  vessel's  striking  on  the  bar  on  entering 
her  port  without  a  pilot,  the  insurer  will  not  be  liable  for  a  gen- 
eral average,  unless  it  appears  that  the  master  waited  a  reason- 
able time  for  a  pilot,  or  was  justified  by  some  impending  dan- 
ger or  urgent  necessity  in  adventuring  over  the  bar  without 
one.210  And  where  by  sea  perils  the  vessel's  bowsprit  bitts 
gave  way,  and  being  repaired  was  by  heavy  weather  driven 
back  and  delayed  as  to  her  voyage,  the  wages  and  maintenance 
of  the  master  and  crew  and  of  repairs  to  the  vessel  were  held 
not  general  average  charges.211  So  the  wages  of  the  crew  dur- 
ing the  detention  by  an  embargo  are  not  chargeable  to  the 
ship,  nor  are  they  general  average,  but  fall  exclusively  on  the 
freight.212  ISTor  are  they  general  average  where  the  vessel 
arrives  at  her  outport  injured  by  tempests  and  delivers  her 
cargo  and  earns  freight,  and  is  detained  to  receive  necessary 
repairs,  nor  are  the  underwriters  liable  for  them  in  such  case.218 
A  sale  of  part  of  the  cargo  to  repair  a  ship  forced  by  stress  of 
weather  to  put  back,  said  repairs  exceeding  the  ship's  repaired 
value,  and  the  difference  between  the  proceeds  of  the  sale  and 
what  it  would  have  brought  had  it  arrived  exceeding  the  ship's 

m  Taylor  v.  Curtis,  Holt  N.  P.  192;  6  Taunt.  008. 

*»  Reed  v.  Canfleld,  1  Sum.  tC.  C.)  195.  See  Nevitt  v.  Clarke,  Olc. 
Adm.  310. 

*»  Louisville  Underwriters  v.  Tence,  93  Ky.  90;  40  Am.  St.  Rep. 
176;  21  Ins.  L.  .T.  493. 

»io  r»p  rnu  v.  .Tones,  1  P.rov.  (S.  C.)  437. 

4,1  rower  v.  Whltmore,  4  Maule  &  S.  141. 

«u  McBride  v.  Marine  Ins.  Co.,  7  Johns.  (N.  T.)  431. 

"»  Duuham  v.  Commercial  Ins.  Co.,  11  Johns.  (N.  Y.)  315. 
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repaired  value,  was  held  not  a  general  average  charge.214  If 
goods  be  put  into  lighters  for  the  mere  purpose  of  delivery,  it 
is  not  general  average,  nor  is  it  such  where  the  goods  in  light- 
ers are  put  in  to  save  the  ship  and  cargo  or  to  lighten  the  vessel 
entering  a  port  or  river  where  the  ship  is  lost,  even  though  the 
goods  in  the  lighters  are  saved.215  Where  the  master  runs 
the  ship  on  shore  to  prevent  her  from  being  captured  by  an 
enemy,  and  the  ship  is  lost,  but  the  cargo  saved,  the  cargo  will 
not  be  held  to  contribute  to  repair  the  loss  of  the  ship,  but  the 
owner  of  the  ship  will  be  entitled  to  freight  and  reasonable 
salvage.218  Loss  arising  partly  from  mistake  and  partly  from 
a  casualty  insured  against  is  not  general  average.217  And 
where  a  vessel  was  scuttled,  a  cargo  of  lime  being  sacrificed  to 
save  her,  and  there  was  at  the  time  no  possibility  of  saving  the 
cargo,  the  cargo  owners  were  held  to  have  no  claim  against 
the  shipowners  for  contribution.218  Expenses  of  repairs  at  an 
intermediate  port  necessitated  by  ordinary  decay  or  wear  and 
tear  are  not  general  average  charges.219 

m  Hallett  v.  Wigrain,  9  Com.  B.  580. 

*»  Eppes  v.  Tucker,  4  Call  (Va.),  346. 

418  Einerigon  on  Insurance,  Meredith's  ed.  1850,  c.  xii,  sec.  41,  p. 
474. 

217  Dodge  v.  Union  Ins.  Co.,  17  Mass.  471. 

n8  Crockett  v.  Dodge,  13  Fairf.  (12  Me.)  190. 

M8  Ross  v.  The  Active,  2  Wash.  (C.  C.)  226.  Mr.  Hopkins  raises  a 
peculiar  question,  "whether  the  owners  of  ship  and  cargo  who  have 
thus  contributed  by  virtue  of  a  decree  in  admiralty  can  afterward 
recover  from  the  passengers  whose  lives  were  saved  that  portion  of 

salvage  which  relates  to  the  preservation  of  their  lives There 

is  a  rule  notwithstanding  in  the  admiralty  court— a  strange  one,  it 
will  be  thought— that  salvage  for  life  from  a  sinking  ship  cannot  be 

claimed  unless  there  be  a  saving  of  some  cargo  also It  is 

certain  that  in  the  modern  practice  of  the  admiralty  court  the  risk 
of  lives  in  the  vessel  saved  and  the  risk  of  lives  of  the  salvors  is 
taken  into  account;  and  when  death  is  occasioned  by  collision  a 
scale  of  value  is  arranged  for  the  ship's  company":  Hopkins'  Aver- 
age and  Arbitration,  4th  ed.  1SS4,  150,  151.  He  notes  the  case  of  The 
Fusilier,  Brown  &  L.  341,  to  the  effect  "that  when  salvage  services 
are  enhanced  on  account  of  the  saving  of  passengers'  lives,  or  a  sum 
Is  given  for  the  salvage  of  life,  the  cargo  is  to  contribute  as  well  as 
the  ship,"  and  says  the  decision  raises  the  doubt  mentioned  in  the 
test. 


g  ,J  1  13  OTHEH   MATTERS,  3322 

§  :544:?.  Who  Contributes. — A  consignee  and  absolute 
owner  is  liable  to  contribution  in  general  average,220  but  lie  is 
not  liable  as  consignee  for  contribution  except  the  payment  be 
mentioned  in  the  bill  of  lading.2-1  It  is,  however,  the  master's 

duty  to  cause  an  average  adjustment  to  be  made  and  to  hold 
the  cargo  and  enforce  payment  due,  or  until  each  contributor 
pays  his  share  or  a  proper  average  bond  is  given  as  security, 
for  he  has  a  lien  on  the  cargo  until  the  average  is  paid.  If 
the  master  neglects  his  duty  in  this  respect,  and  delivers  the 
cargo  to  consignees  without  taking  such  bond,  the  persons  en- 
titled to  contribution  have  an  action  against  the  master,  the 
ship,  or  her  owners  for  whatever  they  might  have  received  un- 
der a  general  average  fairly  and  honestly  made.222  The  own- 
er of  goods  chargeable  with  general  average  is  held  personally 
liable  for  the  amount  of  his  contribution,  though  he  has 
abandoned  to  the  insurers.223  Owners  of  specie  on  board  a 
stranded  and  icebound  vessel,  and  which  is  carried  over  ice 
and  by  land  to  its  destination,  contributes  to  general  average 
expenses  incurred  after  specie  is  taken  from  the  vessel.224 
Mnriners  are  exempt  from  contribution  except  in  cases  of  re- 
capture and  ransom.225  Insurers  under  the  sue  and  labor  clause 
are  held  liable  for  general  average  expenses  incurred  in  an  at- 
tempt to  save  the  property.228  So  insurers  or  owners  of  slaves 
saved  by  a  jettison  sacrifice  must  contribute  in  general  aver- 
age,227 and  slaves  being  then  considered  personal  property, this 
would  apply  to  livestock.  If  cargo  is  jettisoned  and  the  assured 

«•  Dupont  v.  Vance,  19  How.  (U.  S.)  179. 

m  Scaif  v.  Tobin,  3  Barn.  &  Adol.  523,  per  Lord  Tenterden. 

221  Heye  v.  The  North  German  Lloyd,  33  Fed.  Rep.  60;  Gillett  ▼. 
Ellis,  11  111.  579.  See  United  States  v.  Wilder,  3  Sum.  (C.  C.)  308;  The 
Boffnung,  6  C.  Rob.  383;  Loring  v.  Neptune  Ins.  Co.,  20  Pick.  (Mass.) 
411;  Dupont  v.  Vance,  19  How.  (U.  S.)  1G9;  Abbott  on  Shipping,  8th 
,.,!_,  014.    See  The  Alliance,  64  Fed.  Rep.  871. 

523  So  held  in  Delaware  Ins.  Co.  v.  Delannie,  3  Binn.  (Fa.)  295. 

"•  Bevan  v.  Bank  of  United  States.  4  Whart.  (Pa.)  301.  See  Nelson 
v.  Belmont,  5  Duer  (N.  Y.),  310;  21  N.  Y.  36. 

**  The  Saratoga,  2  Gall.  (O.  C.)  164. 

»•  Bordes  v.  Hallett,  1  Caines  (N.  Y.),  444. 

m  Hunter  v.  General  Mut.  Ins.  Co.,  11  La.  Ann.  139.  See  Barelll 
v.  Hagan,  13  La.,  O.  S.,  580. 
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is  owner  of  ship  and  freight,  he  cannot  recover  of  the  under- 
writers on  that  subject  what  he  would  be-  compelled  to  refund 
to  them  as  such  owner.22S  Owners  are  nevertheless  subject  to 
contribution  even  though  consignees  stipulate  to  pay  aver- 
age.229 In  respect  of  prepaid  freight,  Mr.  Lowndes  says  of 
the  English  rule  that  the  charterer,  and  not  the  shipowner,  is 
liable  to  contribute.230 

§  3444.  What  Contributes. — We  have  already  generally 
considered  throughout  this  chapter  what  contributes  in  general 
average,  but  it  may  be  stated  here  that  it  is  a  general  rule  that 
that  which  is  ultimately  saved  contributes  where  a  sacrifice 
is  made  of  a  part  of  the  ship  or  cargo.231  Provisions  for 
passengers  and  crew  of  the  vessel  do  not  contribute,  how- 
ever;232   nor   passengers'    baggage,  except   it   be    stored   nor 

™  Potter  v.  Providence-Washington  Ins.  Co.,  4  Mason  (C.  C),  298, 
cited  in  2  Phillips  on  Insurance,  3d  ed.,  122,  sec.  1349. 

229  Eckford  v.  Wood,  5  Ala.  136. 

280  Lowndes'  General  Average,  3d  ed.,  206,  et  seq.  Mr.  Maclachlan 
says:  "Freight  paid  in  advance  not  to  be  recovered  back  by  the  ship- 
per in  any  case  does  not  contribute  in  the  hands  of  the  shipowner  to 
whom  it  was  paid,  but  in  the  hands  of  the  shipper  by  whom  it  was 
paid  it  does  contribute,  either  directly  as  freight  or  indirectly  in  the 
enhanced  value  of  his  goods  at  risk":  2  Arnould  on  Marine  Insurance, 
Maclachlan's  ed.,  1S87,  905,  citing  Trayes  v.  Worms,  34  L.  J.  Com.  P. 
274.  Mr.  Phillips  is  of  opinion  that  "the  contribution  should  not  be 
affected  in  the  least  by  any  particular  unusual  stipulation  as  to  the 
time  of  the  payment  of  freight,  but  should  be  made  precisely  as  if  the 
goods  had  been  shipped  on  the  usual  bill  of  lading,  stipulating  to  pay 
the  freight  on  the  delivery  of  goods,  estimating  the  freight  on  each 
passage  distinctly,  whether  the  parties  agree  for  freight  on  the  ter- 
mination of  successive  passages  or  partly  in  advance,  or  however 
otherwise  they  may  agree":  2  Phillips  on  Insurance,  3d  ed.,  157,  sec. 
1404.- 

231  "As  a  general  rule  all  that  is  in  the  vessel  forms  actively  and 
passively  the  subject  of  contribution":  Emerigon  on  Insurance,  Mere- 
dith's ed.  1S50,  c.  xii,  sec.  42,  p.  492.  See  Harris  v.  Moody,  3  N.  Y. 
266;  Mutual  Safety  Ins.  Co.  v.  The  George,  Olc.  Adm.  157;  Brown  v. 
Stapylton,  4  Bing.  119;  The  Gratitudine,  3  C.  Rob.  240;  Dodge  v.  Bar- 
tol,  5  Me.  286;  McAndrews  v.  Thatcher,  3  Wall.  (U.S.)  374;  Scudder  v. 
Bradford,  14  Pick.  (Mass.)  13;  Columbian  Ins.  Co.  v.  Ashby,  13  Pet. 
(U.  S.)  331. 

333  Brown  v.  Stapylton,  4  Bing.  119. 
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does  apparel  or  other  articles  attached  to  the  person.233  The 
fact,  however,  that  the  property  belongs  to  the  government 
does  not  prevent  its  contributing  at  its  cost  price.234  "Whale 
blubber  contributes.285  Freight  pending  must  contribute 
in  a  general  average  loss.230  But  if  only  freight  pro  rata 
itineris  be  earned,  the  contribution  rests  upon  that  alone.237 
And  freight  pro  rata  itineris  is  not  earned  where  from  neces- 
sity  cargo  is  accepted  before  arrival  at  its  destination,  and 
in  such  case  there  is  no  contribution  on  freight.238  So  if 
cargo  or  a  part  thereof  has  been  delivered  before  the  sacrifice, 
freight  thereon  does  not  contribute.239  If  freight  is  paid  in  ad- 
vance and  the  vessel  is  lost,  and  the  cargo  not  delivered  nor 
shown  to  have  been  accepted,  and  no  pro  rata  freight  is 
earned,  freight  does  not  contribute.240  So  cargo  saved  by 
the  sacrifice  of  guns,  anchors,  cables,  and  stores  jettisoned  af- 
ter capture  to  save  ship  and  cargo.241  So  cargo  saved  must 
contribute  to  expense  incurred  in  getting  off  a  stranded  ves- 
sel.242 Merces,  however,  does  not  include  provisions,  but 
only  cargo  on  board  for  commerce;  therefore,  provisions  have 
been  held  not  liable  to  contribute.243 

*"  Heye  v.  North  German  Lloyd,  33  Fed.  Rep.  60.  See  sec.  2595, 
lirrein. 

—  The  Siren.  7  Wall.  (U.  S.)  161;  United  States  v.  Ames,  1  Wood.  & 
M.  (C.  C.)  81;  The  Santissima  Trinidad,  7  Wheat.  (U.  S.)  2S3;  Brown  v. 
Stapylton,  4  Bing.  119;  The  Davis,  10  Wall.  (U.  S.)  18. 

,M  Rogers  v.  Insurance  Co.,  1  Story  (C.  C),  603. 

"•  Padelford  v.  Boardman,  4  Mass.  548;  Maggrath  v.  Church,  1 
Caines  (N.  Y.),  196;  Williams  v.  London  Assur.  Co.,  1  Maule  &  S., 
318. 

"  Maggrath  v.  Church,  1  Caines  (N.  Y.),  196;  The  Nathaniel  Hooper, 
3  Sum.  (C.  C.)  ~>\'2. 

m  The  Joseph  Parwell,  31  Fed.  Rep.  844. 

»•  Dunham  v.  Commercial  Ins.  Co..  11  Johns.  (N.  Y.)  315;  Strong  v. 
Firemen's  Ins.  Co.,  11  Johns.  (N.  Y.)  323. 

140  So  held  in  Hathaway  v.  Sun  etc.  Ins.  Co.,  8  Bosw.  (N.  Y.)  33. 
See  lnst.  section. 

241  Trice  v.  Noble.  4  Taunt.  123. 

•*•  Bedford  Commercial  Ins.  Co.  v.  Tarker,  2  Pick.  (Mass.)  1. 

,a  Brown  v.  Stapylton,  4  Bing.  119. 
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Art.  III.     Adjustment  and  Measure  of  Damages. 

§  3451.  Settlement  Includes  Adjustment — Fifty  Per 
Cent  of  Goods  of  Sound  Value  Delivered. — In  a  case  in 
the  United  States  circuit  court  of  appeals  the  policy  stipu- 
lated that  certain  memorandum  articles  "and  all  other  articles 
perishable  in  their  own  nature  are  hereby  insured  only  against 
general -average  and  absolute  total  loss,  and  the  insurers  are 
not  to  be  held  liable  hereunder  for  any  constructive  loss  on 
such  articles  if  any  portion  thereof  be  delivered  in  specie  at  the 
port  of  destination."  It  was  also  provided  that  all  merchandise 
not  excepted  from  the  memorandum  clause  "is  hereby  war- 
ranted by  the  insured  free  from  particular  average  and  partial 
loss,  unless  occasioned  by  stranding,  sinking,  fire,  collision,  or 
other  extraordinary  peril  hereby  insured  against,  and  amount- 
ing to  fifty  per  cent  or  more  on  the  sound  value  of  the  whole 
shipment  at  the  port  of  delivery;  and  all  such  loss  shall  be 
settled  on  the  principles  of  salvage  loss,  with  benefit  of  salvage 
to  the  insurers."  The  insurance  was  on  five  hundred  cases 
of  salmon  from  Portland,  Oregon,  to  New  York.  By  reason 
of  a  peril  insured  against  the  vessel  was  forced  to  make  the 
port  of  San  Francisco,  where  the  master,  the  cargo  being 
greatly  damaged,  sold  three  hundred  and  ninety-two  cases 
thereof.  The  remainder  was  carried  to  New  York,  a  part  ar- 
riving in  sound  condition.  rThe  sole  contest  was  whether  there 
was  a  damage  of  fifty  per  cent.  The  sound  value  of  the  whole 
shipment  at  the  port  of  delivery  amounted  to  three  thousand 
four  hundred  dollars,  and  it  was  held  that  under  the  terms  of 
the  contract  the  loss  was  to  be  ascertained  in  accordance  with 
the  principles  of  salvage  loss,  with  benefit  of  salvage  to  the 
insurers;  that  the  settlement  of  a  loss  insured  against  ex  vi 
termini  includes  an  adjustment  of  the  amount  to  be  paid,  as 
well  as  the  payment  of  the  amount  when  ascertained;  that  if 
the  loss  exceeded  fifty  per  cent  of  the  sound  value  of  the  whole 
shipment  at  the  port  of  delivery  the  underwriters  were  liable; 
and  that  the  loss  sustained  by  the  necessary  sale  of  the  three 
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hundred  and  ninety-two  cases  at  San  Francisco  was  a  total  lc*» 
as  to  them.244 

£  :$4~>2.  Adjustment  of  Partial  Loss — Measure  of  Dam- 
ages.— The  California  code  provides  that  a  marine  insurer 
is  liable  upon  a  partial  loss  only  for  such  proportion  of  the 
amount  insured  by  him  as  the  loss  bears  to  the  value  of  the 
whole  interest  of  the  insured  in  the  property  insured.245  The 
first  point  to  be  considered  in  the  estimation  of  a  partial  loss 
as  constituting  the  basis  of  adjustment  is  the  value  in  the  pol- 
icy, and  the  average  loss  is  calculated  upon  the  invoice  price, 
and  not  upon  the  price  in  the  market  where  the  damaged  goods 
have  arrived.246  The  market  price  of  the  goods  cannot  be  the 
basis  of  the  insurer's  liability,  because  he  has  no  concern  in 
the  rise  and  fall  of  the  markets;247  so  that  the  proportion  for 
which  the  underwriter  is  liable,  with  relation  to  the  prime  cost 
or  value  in  the  policy,  is  the  proportion  of  the  difference  be- 
tween the  gross  price  or  proceeds  of  the  sound  and  damaged 
articles  at  the  place  of  delivery;  that  is,  the  insurer  pays  that 
proportion  upon  the  gross  value  specified  in  the  policy  or  the 
prime  cost.248    So  it  is  held  that  the  measure  of  damages  for 

s"  La  Fonciere  Compaenle  D'Assurances  etc.  v.  Koons  (U.  S.  C.  O. 
A.  189G),  75  Fed.  Rep.  (Adv.  Sheets)  110:  71  Fed.  Rep.  978. 

»°  Deerlng's  Annot.  Civ.  Code  Cal.,  sec.  2737. 

,48  Waldron  v.  Coombe,  3  Taunt.  162. 

"T  Lamar  Ins.  Co.  v.  McGlasben,  54  111.  513;  5  Am.  Rep.  1G2;  Hardy 
v.  Innes,  8  Moore,  571. 

"»  Rodee  v.  Detroit  F.  &  M.  Ins.  Co.,  50  N.  Y.  St.  Rep.  393;  Law- 
rence v.  New  York  Ins.  Co.,  3  Johns.  Cas.  (N.  Y.)  217;  Lamar  Ins.  Co. 
v.  McGiashen,  54  111.  513;  Lewis  v.  Rucker,  2  Burr.  1167;  Thelluson  v. 
Bewick,  1  Esp.  77:  Cox  v.  Charleston  F.  &  M.  Ins.  Co.,  3  Rich.  (S.  C.) 
331;  Usher  v.  Noble,  12  East,  639;  Evans  v.  Commercial  Mut.  Ins. 
Co.,  6  R.  I.  47;  Johnson  v.  Sneddon,  2  East,  5S1;  Minturn  v.  Colum- 
bian Ins.  Co.,  10  Johns.  (N.  Y.)  75;  Coffin  v.  Newburyport  Ins.  Co.,  9 
Mass.  436;  Hurry  v.  Royal  Exch.  Assur.  Co..  3  Bos.  &  P.  30S;  2  Bos. 
&  P.  430;  Insurance  Co.  v.  Bland.  9  Dana  (Ky.).  143;  2  Phillips  on  In- 
surance, 3d  od.,  210,  218,  socs.  1460,  1464;  2  Arnould  on  Marine  Insur- 
ance, Perkins'  ed.  1850,  90S,  *904,  et  seq.;  2  Arnould  on  Marine  In- 
surance, Maclachlan's  ed.  1887,  930.  et  soq.  See  Wolf  v.  National  etc. 
Ins.  Co.,  20  La.  Ann.  683;  Nellls  v.  Gray,  10  Mass  42;  Portsmouth 
Ins.  Co.  v.  Brazee,  10  Ohio,  81. 
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a  partial  loss  on  a  valued  policy  is  the  difference  between  the 
appraisement  of  the  damaged  articles  and  that  stipulated  in 
the  policy  with  all  necessary  damages.249  And  the  insurer 
may  be  charged  with  any  reasonable  and  properly  incurred  ex- 
pense for  the  purpose  of  ascertaining  the  loss,  and  if  the  goods 
are  stored  for  any  purpose  other  than  to  ascertain  the  extent 
of  the  injury,  the  consequent  expense  or  loss  is  not  considered. 
Thus,  in  an  action  on  a  policy  of  marine  insurance  issued  up- 
on a  cargo  of  corn,  it  appeared  that  only  a  portion  of  the  corn 
was  damaged.  It  was  held  (1)  that,  by  the  terms  of  the  policy 
loss,  if  any  being  "payable  to  the  Bank  of  Montreal  in  funds 
current  in  the  city  of  New  York,"  the  premium  on  gold 
should  not  be  allowed  in  estimating  the  amount  to  be  paid  by 
the  insurers;  (2)  that  the  measure  of  damages  in  such  cases 
is  not  the  difference  between  the  market  value  of  sound  and 
damaged  corn,  but  such  a  proportion  of  the  valuation  fixed  in 
the  policy  as  the  difference  between  the  market  value  of  sound 
and  damaged  corn  bears  to  the  market  value  of  sound  corn; 
(3)  that  charges  for  surveys,  inspection,  and  sale  at  auction, 
being  reasonable,  are  part  of  the  loss;  and  (4)  that  amounts 
paid  for  insurance  while  retaining  the  cargo  in  store,  and 
charges  for  storage,  being  unreasonable,  are  not  part  of  the 
loss.250  So  the  expenses  of  sale  at  auction  to  ascertain  the  in- 
jury the  cargo  has  received  and  limited  to  such  parts  as  were 
damaged  has  been  held  a  reasonable  charge.251  The  premium 
or  cost  of  insurance  is  part  of  the  value  insured,  and  is  added 
in  case  the  policy  is  not  valued.252  Where  by  reason  of  a  sea 
peril  a  vessel  on  a  voyage  from  New  York  to  Lisbon  was  forced 
into  Boston  harbor  and  wheat  was  found  so  damaged  that 
it  was  necessary  to  sell  the  same,  and  damaged  wheat  was  un- 
salable at  Lisbon,  the  insurer  was  held  liable  upon  a  salvage 
loss  for  the  difference  between  the  valuation  in  the  policy  and 
the  sum  realized.253     It  is  held,  however,  that  neither  the 

**  Natchez  Ins.  Co.  v.  Buckner,  4  How.  (5  Miss.)  63. 
■»  Lamar  Ins.  Co.  v.  McGlashen.  54  111.  513;  5  Am.  Rep.  162. 
*»  Muir  r.  United  Ins.  Co.,  1  Caines  (N.  Y.),  54. 
»J  Louisville  M.  &  F.  Ins.  Co.  v.  Bland,  9  Dana  (Ky.),  143. 
MS  London  Assur.  Co.  v.  Companhia  De  Navagens  Do  Barriero,  68 
Fed.  Rep.  247. 
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prime  nor  invoice  cost  price  of  the  goods  is  the  criterion,  Imt 
the  market  price  uf  the  property  insured  at  the  time  and  place 
of  export.264  In  case  of  partial  losses  on  several  goods  the  ad- 
justment is  made  separately  on  each.255  A  partial  loss,  arising 
from  a  compulsory  sale  of  the  cargo  in  a  foreign  port,  is  to  be 
estimated  by  deducting  the  net  proceeds  of  the  sale  from  the 
invoice  amount  or  cost  of  the  goods.258  To  adjust  the  meas- 
ure of  the  indemnity  in  case  of  partial  loss,  where  the  car- 
go is  a  mixed  one,  proof  of  the  actual  value  at  the  port  of  pur- 
chase must  be  produced.257  In  the  case  of  a  partial  loss  of 
freight,  one-half  of  which  is  covered  by  a  policy  of  insurance, 
and  the  vahie  of  which,  mentioned  in  the  policy,  is  less  than 
the  actual  amount  of  the  freight,  the  rule  for  the  assessment 
of  damages  is  the  proportion  of  the  valuation  which  the  freight 
actually  lost  bears  to  the  real  value  of  the  freight.258  Where 
there  is  a  partial  loss,  either  on  goods  or  profits,  the  insured  are 
entitled  to  share  pro  rata.259  Except  there  be  an  express 
agreement,  the  same  rate  per  cent  governs  as  that  on  goods  in 
adjusting  a  particular  average  on  profits  or  commissions  on 
goods  damaged,  or  a  part  of  which  are  lost  by  the  perils 
against  which  the  profits  or  commissions  are  insured.260  The 
value  of  a  ship,  as  the  basis  of  adjustment  under  a  policy  not 
valued,  is  its  worth  at  the  beginning  of  the  risk,  and  this  in- 
cludes the  premium  or  cost  of  insurance,  outfits,  and  in  fact 
all  articles  or  charges  necessary  to  prepare  it  for  the  insured 
voyage  or  which  add  to  its  permanent  value.     Other  matters 

M4  Carson  v.  Marine  Ins.  Co.,  2  Wash.  (C.  C.)  468.  See  1  Parsons 
on  Marine  Insurance,  ed.  1868,  246,  et  seq. 

358  2  Phillips  on  Insurance,  3d  ed.,  221,  sec.  1466. 

284  Suydam  v.  Marine  Ins.  Co.,  2  Johns.  (N.  Y.)  138. 

MT  Allegre  v.  Maryland  Ins.  Co.,  6  Har.  &  J.  (Md.)  408;  14  Am.  Dec. 
289. 

258  Fay  v.  Alliance  Ins.  Co.,  16  Gray  (82  Mass.),  455.  See  2  Phillips 
on  Insurance,  3d  ed.,  216-18,  sees.  1461-64. 

»  Loomia  v.  Shaw,  2  Johns.  (N.  Y.)  Cas.  36. 

300  2  Phillips  on  Insurance,  3d  ed.,  226,  sec.  1474;  citing  Loomls  v. 
Shaw,  2  Johns.  Cas.  (N.  Y.)  36;  Fosdiek  v.  Norwich  Ins.  Co.,  3  Day 
(Conn.),  108;  Patapsco  Ins.  Co.  v.  Coulter,  3  ret.  (U.  S.)  222,  and  other 
cases. 
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relating  to  and  entering  into  the  cost  of  adjustment  have,  how- 
ever, been  considered  elsewhere.261 

§  3453.     General  Average  Adjustment — Values. — As  a 

general  rule,  the  ship's  value  for  contribution  where  she  has  re- 
ceived no  extraordinary  injuries  during  her  voyage  and  has  not 
been  repaired  on  that  account,  is  her  value  at  the  termination 
of  her  voyage,  otherwise  her  worth  before  repairs  necessitated 
by  sea  peril  were  made  should  constitute  the  value.  The  usual 
resort,  however,  is  her  value  at  the  port  of  departure,  making 
such  deduction  for  deterioration  as  appears  just  and  reason- 
able.262 And  it  is  held  that  her  actual  value  ascertained  by 
appraisement,  and  not  the  policy  valuation,  controls.263  But 
in  the  Star  of  Hope,  where  it  was  claimed  that  there  was  er- 
ror in  assuming  that  the  valuation  in  the  policy  was  the  proper 

281  The  California  code  provides  that  (1)  where  profits  are  separate- 
ly insured  in  a  contract  of  marine  insurance  the  insured  is  entitled 
to  recover,  in  case  of  loss,  a  proportion  of  such  profits  equivalent  to 
the  proportion  which  the  value  of  the  property  lost  bears  to  the  value 
of  the  whole.  So,  also,  that  (2)  the  value  of  a  ship  Is  its  value  at  the 
beginning  of  the  risk,  including  all  articles  or  charges  which  add  to 
its  permanent  value  or  which  are  necessary  to  prepare  it  for  the 
voyage  insured;  (3)  the  value  of  the  cargo  is  its  actual  cost  to  be  in- 
sured when  laden  on  board,  or  where  that  cost  cannot  be  ascertained, 
its  market  value  at  the  time  and  place  of  lading,  adding  the  charges 
incurred  in  purchasing  and  placing  it  on  board,  but  without  reference 
to  any  losses  incurred  in  raising  money  for  its  purchase,  or  to  any 
drawback  on  its  exportation,  or  to  the  fluctuations  of  the  market  at 
the  port  of  destination,  or  to  expenses  incurred  on  the  way  or  on  ar- 
rival: (4)  the  value  of  the  freightage  is  the  gross  freightage,  exclusive 
of  primage,  without  reference  to  the  cost  of  earning  it;  (5)  the  cost 
of  insurance  is  in  each  case  to  be  added  to  the  value  thus  estimated; 
(6)  if  cargo  insured  against  partial  loss  arrives  at  the  port  of  destina- 
tion in  a  damaged  condition,  the  loss  of  the  insured  is  deemed  to  be 
the  same  proportion  of  the  value  which  the  market  price  at  that  port 
of  the  thing  so  damaged  bears  to  the  market  price  it  would  have 
brought  if  sound:  Deering's  Annot.  Civ.  Code  Cal.,  sees.  2738,  2739, 
2741,  2742. 

262  The  Star  of  Hope,  9  Wall.  (U.  S.)  203,  per  Clifford,  J.  See 
Humphreys  v.  Union  Ins.  Co.,  3  Mason  (C.  C),  439;  Strong  v.  New 
York  Ins.  Co.,  11  Johns.  (N.  Y.)  323;  Dodge  v.  Union  M.  Ins.  Co.,  17 
Mass.  471. 

16S  Meeker  v.  Klemn,  11  La.  Ann.  104.  See,  also,  Le  Cras  v.  Hughes, 
3  Doug.  81. 
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basis  of  the  ship's  contributory  value,  the  court  said  as  no 
proof  on  the  subject  of  her  value  except  the  policy  was  offer- 
ed, and  as  .-hips  were  seldom  insured  beyond  their  value,  there 
was  no  error  in  so  assuming.284  So  it  is  held  that  freight  and 
vessel  are  to  be  estimated  as  they  then  are  at  the  time  of  the 
jettison  or  the  breaking  up  of  the  voyage.205  If  a  ship  is  sold  at 
a  foreign  port,  the  amount  she  brings  bona  fide  is  her  contrib- 
utory value.200  So  the  net  sales  of  the  cargo,  deducting  the 
customary  freight  and  the  net  salvage  of  vessel  and  freight, 
and  deducting  payments  to  the  other  ship  for  forwarding  are 
contributing  values.207  The  contributory  value  of  freight  to 
a  general  average  is  ascertained  by  a  deduction  of  a  third  of 
the  gross  freight.208  So  it  is  also  held  that  the  insurer  on 
freight  must  pay  a  proportion  of  the  general  average  on  the 
freight  equal  to  the  proportion  of  the  voyage  which  the  ves- 
sel shall  have  performed  previous  to  the  capture,  and  the  in- 
surer on  the  vessel  the  residue.209  And  that  there  can  be  no 
recovery  on  a  policy  on  a  steamer  for  general  average  loss, 
without  proving  the  value  of  the  cargo  and  freight.270  In  case 
of  capture,  freight  is  chargeable  to  the  day  of  capture.271 
AYhere  a  policy  was  on  freight  valued  at  fifteen  thousand  dol- 
lars, stipulated  against  a  liability  for  contribution  in  general 
average  for  "a  sum  greater  than  the  amount  herein  insured," 
and  the  owner,  on  adjustment  of  a  general  average  loss,  re- 
ceived his  entire  freight  of  twenty  thousand  five  hundred  and 
sixty-four  dollars,  and  paid  four  thousand  two  hundred  and 
seventy-six  dollars  on  a  contributory  value  of  thirteen  thou- 

■"  The  Star  of  nope.  9  Wall.  (U.  S.)  203,  per  Clifford,  J. 

Ma  Spafford  v.  Dodge,  14  Mass.  66;  Maggrath  v.  Church,  1  Caines 
(N.  Y.),  106;  Columbian  Ins.  Co.  v.  Ashby,  13  Pet  (U.  S.)  331;  The 
Mary,  -  Sprague  (U.  S.  D.  C),  21. 

1M  Bell  v.  Columbian  Ins.  Co.,  2  Johns.  (N.  Y.)  98. 

187  Dodge  v.  Union  M.  Ins.  Co.,  17  Mass.  471.  See  The  Nathaniel 
Hooper,  3  Sum.  (C.  C.)  542;  Rogers  v.  Mechanics'  Ins.  Co.,  2  Story 
(C.  C.)  173;  Leavenworth  v.  Delafleld,  1  Caiues  (N.  Y.),  573;  2  Am. 
Dec.  201. 

Je"  Humphreys  v.  Union  Ins.  Co.,  3  Mason  (U.  S.),  429. 

"9  Leavenworth  v.  Delafleld,  1  Caines  (N.  Y.),  573;  2  Am.  Dec.  173. 

*70  Billow  v.  Western  Ins.  Co.,  1  La.  Ann.  57. 

171  Leavenworth  v.  Delafleld,  1  Caines  (N.  Y.),  573;  2  Am.  Dec.  201. 
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sand  eight  hundred  and  thirty-two  dollars,  it  was  held  that 
the  insurers  were  liable  only  for  six  hundred  and  twenty-three 
dollars,  that  being  the  proportion  to  the  amount  contributed 
by  the  freight  which  the  sum'  insured  bore  to  the  freight 
earned.272  If  the  vessel  is  disabled  and  the  cargo  forwarded 
at  a  higher  rate  of  freight,  the  basis  of  contribution  is  held 
to  be  the  value  of  the  cargo  at  the  port  of  destination,  and 
where  in  such  case  there  is  nothing  upon  which  general 
average  charges  can  be  made,  then  in  a  suit  by  the  owner 
against  the  shipper  the  recovery  must  be  confined  to  the  spe- 
cial charges  on  such  cargo.273 

§  3454.  Measure  of  Damages. — The  meaning  of 'damage" 
may  be  so  far  qualified  by  the  terms  of  the  contract  taken 
in  its  entirety,  as  to  mean  not  the  amount  of  loss  sustained  by 
assured,  but  the  recompense  to  which  he  may  be  entitled  by 
the  company;  as  in  case  where  the  amount  of  recovery  is 
limited  to  a  specified  amount.274  The  measure  of  damages  on 
an  open  policy  of  insurance,  specifying  that  damages  are  to 
be  estimated  at  the  "true  and  actual  cash  value  of  the  prop- 
erty at  the  time  the  loss  may  happen,"  is  that  which  was 
agreed  upon  by  the  parties  and  it  is  error  to  allow  the  jury  to 
adopt  any  other  rule.275  In  an  insurance  on  a  vessel  no  loss 
incurred  by  reason  of  wages,  provisions,  or  demurrage  during 
her  detention  in  port,  can  be  recovered.276  If  a  vessel  is  so 
far  injured  by  a  sea  peril  as  that  the  strain  is  irremediable  ex- 
cept she  be  rebuilt,  the  expense  of  her  repairs  in  addition  to 

rj  Brewer  v.  American  Ins.  Co.,  123  Mass.  78. 

ST3  McLeon  v.  Cummings,  73  Pa.  St.  98.  Under  an  agreement,  by  a 
lender  on  respondentia  bonds,  "to  be  liable  to  average  like  under- 
writers," in  Philadelphia,  it  was  held,  that  the  insured  could  only  cal- 
culate on  average  loss  on  the  costs  and  charges  of  the  goods  and 
the  premium  of  insurance.  The  underwriters  are  not  liable  for 
freight  paid  during  the  voyage,  where  goods  only  are  insured:  Gibson 
v.  Philadelphia  Ins.  Co.,  1  Binn.  (Pa.)  405. 

274  Blinn  v.  Dresden  Mut.  F.  Ins.  Co.  (Me.  1893),  27  Atl.  Rep.  263. 

175  Commonwealth  Ins.  Co.  v.  Sennett,  37  Pa.  St.  205;  78  Am.  Dec. 
418. 

"a  Barney  v.  Insurance  Co.,  5  Har.  &  J.  (Md.)  139. 
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her  diminution  in  value  is  the  measure  of  the  insurer's  lia- 
bility, even  though  such  repairs  make  the  ship  seaworthy  and 
she  is  subsequently  insured  at  her  full  valuation.277     Where 
oil  laden  on  barges  is  insured  under  two  time  policies  by  the 
Bame  company  and  issued  to  the  same  person  at  the  same  time, 
and  loss  arises  under  each  policy,  except  that  the  amount  is 
ater  than  the  sums  mentioned  in  either  policy,  but  less 
than  the  aggregate  of  both  policies,  the  assured,  if  entitled 
to  a  verdict,  is  entitled  to  recover  the  full  amount  of  his  ac- 
tual loss.278     If  an  insured  vessel  being  launched  is  stopped 
on  the  ways  in  a  critical  and  dangerous  position,  in  imminent 
danger  of  being  hogged,  and  is  after  several  days  and  by  great 
exertions  floated  in  safety,  the  insured  may  recover  the  actual 
expenditures  so  necessarily  incurred  in  saving  the  vessel.2™ 
"Where  an  insurance  broker  procures  an  invalid  insurance  up- 
on a  vessel,  which  is  subsequently  lost,  the  measure  of  damage 
in  an  action  against  the  broker,  the  company  being  insolvent, 
depends  upon  the  ability  of  the  company  when  the  right  of 
action  accrued.280   "Where  the  ship,  freight,  and  cargo  belong 
to  the  same  person,  and  the  freight  and  cargo  are  not  insured, 
in  that  case  the  insured  on  the  vessel  can  only  recover  the  pro- 
portion chargeable  to  the  vessel.281     In  case  of  a  total  loss  on 
freight  the  insured  is  entitled  to  recover  the  whole  amount 
of  the  freight,  without  any  deductions  for    expenses    which 
would  have  been  incurred  in  case  of  safe  arrival.282    Under  an 
open  policy  on  freight,  the  gross  amount  is  on  a  total  loss,  the 
amount  to  be  recovered  without  being  subject  to  a  deduction 
for  expenses  of  wages  and  provisions.283    In  marine  insurance, 
if  a  partial  loss  is  incurred  the  insurer  pays  only  such  propor- 

™  Giles  v.  Eagle  Tns.  Co.,  2  Mot.  (Mass.)  140. 

™  Phoenix  etc.  Ins.  Co.  v.  Cochran,  51  Pa.  St.  143. 

179  Frlchette  v.  State  etc.  Ins.  Co.,  3  Bosw.  (N.  Y.)  190. 

880  Sawyer  v.  Mayhew,  51  Me.  398. 

m  Jumel  v.  Marine  Ins.  Co.,  7  Johns.  (N.  Y.)  412. 

B1  Stevens  v.  Columbian  Ins.  Co.,  3  Caines  (N.  Y),  43;  2  Am.  Dec. 
247. 

M  Stevens  v.  Columbian  Ins.  Co.,  3  Caines  (N.  Y.),  43;  2  Am.  Dec. 
247. 
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tion  of  the  actual  loss  as  the  sum  insured  bears  to  the  value  of 
the  property  at  risk.284  Where  the  policy  was  upon  so  much 
of  the  cargo  as  an  integral  subject,  it  was  held  that  insured 
could  not  recover  for  each  article  totally  lost,  there  being 
neither  a  general  average  nor  a  total  destruction  of  the  sub- 
ject insured.285  If  the  master  is  part  owner  the  insurers  are 
not  liable  as  for  a  total  loss  in  case  of  an  injury  from  one  of 
the  perils  insured  against  to  more  than  half  the  value  of  the 
vessel,  where  a  sale  is  made  by  such  master  under  circum- 
stances which  would  not  authorize  him  to  sell  as  master.286 
Again,  it  is  held  that  in  case  of  a  total  loss,  the  insurer  loses 
precisely  as  much  as  the  property  insured  was  worth  at  the 
time  and  place  of  shipping  it,  the  expenses  of  lading  included. 
What  the  property  cost  the  assured  is  not  the  rule  of  value 
in  adjusting  the  loss,  but  what  it  was  worth  or  would  sell  for 
when  shipped.287  So.  the  rule  for  fixing  the  value  of  a  ves- 
sel which  has  been  lost,  and  which  has  been  insured  in  an  open 
policy,  is  to  take  the  sum  she  was  worth  at  the  time  of  her 
departure,  including  certain  expenses.288  In  an  open  policy 
on  cargo,  the  invoice  price  of  the  goods  is  the  value  which, 
upon  a  total  loss,  the  insured  is  entitled  to  recover.289  Where 
a  policy  of  insurance  on  a  cargo  did  not  cover  the  loss  on 
cider  frozen  in  the  vessel,  but  the  company  promised  the  in- 
sured if  he  would  go  and  take  charge  of  it,  and  sell  it  to  the 
best  advantage,  they  would  pay  the  deficiency,  whereupon  the 
insured  complied,  but  the  company  declined  to  pay,  it  was 

184  Western  Assur.  Co.  v.  Southwestern  Transp.  Co.,  16  IT.  S.  C.  C 
A.  65;  68  Fed.  Rep.  923.  In  this  ease  a  model  barge  was  valued  in 
the  policy  at  two  thousand  dollars;  the  amount  of  insurance  was 
twelve  hundred  and  fifty  dollars,  or  five-eighths  the  value.  The 
amount  of  loss  was  twelve  hundred  and  seventy-five  dollars  and 
eighty-three  ceDts.  Five-eighths  amounted  to  seven  hundred  and 
ninety-seven  dollars  and  forty  cents,  which  was  allowed  as  the 
amount  to  be  recovered. 

283  Guerlaiu  v.  Columbian  Ins.  Co.,  7  Johns.  (N.  Y.)  527. 

280  Pierce  v.  Ocean  Ins.  Co.,  18  Pick.  (Mass.)  83;  29  Am.  Dec.  567. 

287  Carson  v.  Marine  Ins.  Co.,  2  Wash.  (C.  C.)  468.  * 

288  Carson  v.  Marine  Ins.  Co.,  2  Wash.  (C.  C.)  468. 
889  Gahn  v.  Broome,  1  Johns.  (N.  T.)  120. 
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held  that  the  insured  could  recover  the  deficiency  by  ac- 
tion.-""' A  mortgagee  in  case  of  a  total  loss,  is  entitled  to  re- 
cover the  whole  amount  insured,  provided  it  does  not  exceed 
that  which,  at  the  time  of  the  loss,  was  due  upon  the  mort- 
•  ••■''"  If  a  fire  policy  is  made  payable  to  the  mortgagee 
in  case  of  loss,  recovery  to  the  full  amount  is  not  precluded  by 
the  fact  that,  contrary  to  the  policy  stipulations,  the  mort- 
gagor had,  without  insurer's  consent,  made  a  second  mort- 
gage on  the  property  to  a  party  who,  without  the  consent  of 
the  company,  had  procured  additional  insurance  thereon  in 
another  company.202  If  the  insured  building  is  destroyed 
the  damage  is  estimated  upon  the  value  of  the  property  at  the 
time  of  loss,  having  in  view  the  original  cost,  the  cost 
of  constructing  a  like  building  on  the  same  land  at  the  time 
of  the  trial,  and  the  difference  in  value  between  the  building 
destroyed  by  reason  of  its  age  and  use  and  a  new  one.  The 
damages  recoverable  are  not  limited  to  the  amount  for  which 
the  building  could  have  been  sold.  The  true  measure  of  dam- 
ages is  indemnity  to  the  assured  not  exceeding  the  sum  in- 
sured; neither  is  the  cost  of  replacement  the  only  criterion.293 
Upon  the  destruction  of  part  of  the  property  insured  against 
loss  by  fire,  the  insurer  is  liable  for  the  full  value  of  the  part  so 
destroyed,  provided  it  does  not  exceed  the  aggregate  amount  of 
the  insurance.  He  cannot  exonerate  himself  by  paying  an 
amount  which  bears  the  proportion  to  such  aggregate  amount 
which  the  value  of  the  property  destroyed  bears  to  the  whole 
property  insured.294  The  measure  of  recovery  for  loss  of 
goods  insured  against  fire  is  the  market  or  cash  value  at  the 
time  and  place  of  the  fire.295    If  insured  property  is  destroyed 

»°  WilletB  v.  Sun  Mutual  Ins.  Co.,  45  N.  T.  45;  6  Am.  Rep.  31. 

m  Kernochau  v.  Now  York  Bowery  Fire  Ins.  Co..  5  Duer  (N.  Y.),  1. 

502  City  Five  Cents  Sav.  Bank  v.  Pennsylvania  F.  Ins.  Co.,  122  Mass 
165. 

1M  Stnto  Tns.  Co.  v.  Taylor,  14  Colo.  499;  20  Am.  St.  Rep.  2S1;  24 
Pac.  Rep.  333. 

204  Nlcolet  v.  Insurance  Co.,  3  La.  3G6;  23  Am.  Dec.  458. 

,M  Grubba  v.  North  Carolina  Home  Ins.  Co.,  108  N.  C.  472;  23  Am. 
St.  Rep.  62. 
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by  actionable  negligence  of  a  railroad  company,  the  owner 
may  recover  bis  entire  loss  from  such  company,  even  though 
he  may  have  been  paid  by  the  insurer  his  full  insurance.  Af- 
ter recovery  the  insured  will  hold  the  amount  recovered  equal 
to  the  sum  paid  by  insurers  for  them.200  And  in  the  settle- 
ment of  a  claim  an  item  in  the  receipt  stated  to  be  for  "gener- 
al average"  is  not  applicable  to  a  claim  against  carriers  for 
damages  for  a  loss  by  negligence.297  Where  a  fire  policy  pro- 
vided that  the  insurers  should  pay  all  such  loss,  not  exceeding 
the  sum  insured,  as  should  happen  by  fire,  it  was  held  that  the 
assured  might  recover  that  sum  on  a  partial  loss  exceeding 
that  amount.298  The  fact  that  the  property  destroyed  was 
patented  cannot  affect  a  contract  to  measure  the  damages  by 
the  value  of  the  property  at  the  time  when  the  loss  occur- 
red.209 But  where  royalties  were  insured  against  fire  on  the 
premises  of  the  licensee  a  proper  basis  of  estimation  of  the 
loss  is  arrived  at  by  the  amount  of  royalties  paid  for  two 
months  immediately  preceding  the  fire,  during  the  time  the 
works  were  being  restored  and  for  some  months  thereafter.300 
The  recovery  by  an  owner  where  several  insurances  exist  on 
his  property  to  more  than  its  value  is  restricted  to  the  value 
of  such  property.301  If  the  policy  provides  that  the  measure 
of  damages  shall  not  exceed  the  actual  cost  of  producing  the 
property  destroyed,  evidence  as  to  the  market  or  cash  value 
thereof  furnishes  no  standard  for  estimating  the  damages.302 
The  amount  of  damages  for  failure  to  deliver  a  paidup  policy 
is  not  the  amount  of  the  premiums  paid,  for  the  action  is  not 
in  disaffirmance  of  the  contract;  but  it  is  the  difference  be- 
tween the  value  of  a  paid-up  policy  and  that  of  the  life  pol- 

*M  Weber  v.  Morris  &  Essex  R.  R.  Co.,  35  N.  J.  L.  409. 

m  Home  Ins.  Co.  v.  Western  Trans.  Co..  4  Rob.  (N.  Y.)  257. 

Ms  Mississippi  etc.  Ins.  Co.  v.  Ingram,  34  Miss.  215. 

109  Commonwealth  Ins.  Co.  v.  Sennett,  37  Pa.  St.  205;  78  Am.  Dec. 
418. 

300  National  Filtering  Oil  Co.  v.  Citizens'  Ins.  Co.,  106  N.  Y.  535;  13 
N.  E.  Rep.  337. 

801  Millaudon  v.  Western  M.  Ins.  Co..  0  La.  27:  20  Am.  Dee.  433. 

502  Chippewa  Lumber  Co.  v.  Phenix  Ins.  Co.  (Mich.),  44  N.  W.  Rep. 
1055. 
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icy  held  by  the  plaintiff.808  So  in  such  case  it  is  also  held 
not  to  b<   the  amount  of  the  premiums  paid  less  unpaid  notes 

q,  but  the  actual  value  of  such  policy.301  Where  a  life 
policy  provided  for  the  payment  of  annual  premiums,  and 

e  i In  assured  the  right  to  continue  the  insurance,  and  he 
brought  action  based  on  the  refusal,  after  several  years,  of 
the  company  to  receive  further  premiums  or  to  continue  the 
insurance,  it  was  held  that  the  measure  of  damages  was  the 
amount  of  premiums  paid,  with  interest  on  each  from  the 
time  of  its  payment.805  The  assured  is  not  estopped  from  re- 
covering a  larger  amount  by  the  fact  that  his  statement  of  de- 
mands  made  after  proofs  of  loss  is  less  in  amount  than  that  to 
which  he  is  entitled,  but  he  may  recover  a  larger  amount  if  a 
settlement  is  not  made  in  pursuance  of  such  statement.300  So 
in  an  action  on  a  fire  insurance  policy,  under  an  averment  of 
a  total  loss  a  recovery  may  be  had  for  a  partial  loss.307  If 
stock  is  injured  by  a  tornado  under  a  policy  covering  such 
loss,  the  measure  of  damages  is  the  depreciation  in  value  of 
the  stock  with  relation  to  their  value  immediately  before  and 
immediately  after  the  injury.  What  they  sold  for  a  consid- 
erable period  of  time  thereafter  is  not  the  test.308  If  a  loss 
is  total,  this  does  not  show  the  actual  cash  value  to  be  that 
fixed  by  the  agent  as  the  amount  of  the  insurance  some 
months  prior  thereto,  where  it  appears  that  such  amount  was 
less  than  that  applied  for  by  the  insured.309  In  case  of  a 
breach  of  a  contract  to  issue  a  policy  of  fire  insurance  the  same 
damages  may  be  recovered  as  if  suing  on  the  policy  as  agreed 
upon.310  Upon  failure  of  negotiations  for  an  amicable  adjust- 
ment of  losses  between  insurer  and  assured,  each  is  remitted  to 


«  American  Life  Ins.  etc.  Co.  v.  Shultz,  82  Pa.  St.  46. 
8,4  Phoenix  etc.  L.  Ins.  Co.  v.  Baker,  85  111.  410. 
*»  Alabama  Gold  L.  Ins.  Co.  v.  Garmany,  71  Ga.  51. 
**  American  Ins.  Co.  v.  Grlswold,  14  Wend.  (N.  Y.)  399. 
""  Teoria  etc.  Ins.  Co.  v.  Whitehlll,  25  111.  40G. 
«*  Lewis  v.  Burlington  Ins.  Co.  (Iowa).  45  N.  W.  Rep.  749. 
•"•  Home  Ins.  Co.  v.  Stone  River  Nat.  Bank  (Tenn.),  12  S.  W.  Rep. 
015. 
«•  Humphry  v.  Hartford  F.  Ins.  Co.,  15  Blatchf.  (C.  C.)  25. 
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his  original  legal  rights.311  Under  the  Georgia  code312  refus- 
al of  the  company  in  bad  faith  to  pay  its  policies  entitles 
the  policy  holder  to  recover  twenty-five  per  cent  as  damages 
in  addition  to  the  amount  of  the  policy,  and  in  such  case 
where,  as  against  the  assured's  legal  representatives,  the  in- 
surer's agents  show  active  sympathy  with  another  claimant  of 
the  policy  proceeds  and  refuse  payment  until  the  latter's 
claims  are  satisfied,  this  is  such  bad  faith  as  entitles  the  as- 
sured to  claim  such  additional  damages.313 

§  3455.   Damages — Deductions — Exchange — Duties. — If 

property  insured  against  fire  is  totally  destroyed,  the  rule  of 
indemnity  to  insured  for  his  actual  loss  must  prevail,  and 
there  is  no  settled  rule  of  deduction,  with  regard  to  the  rela- 
tive values  of  new  and  old,  analogous  to  the  deduction  of  new 
for  old  in  adjusting  losses  on  marine  policies;  but  the  jury 
are  to  decide  what  sum  will  be  an  indemnity  to  the  assured.314 
So  it  is  held  in  Colorado  that  the  jury  must  consider  the  age 
and  condition  of  the  building  and  if  by  reason  of  its  age  and 
use  it  is  less  valuable  than  a  new  building  erected  upon  the 
same  plan  of  different  materials  and  of  the  same  dimensions, 
the  insurer  should  be  allowed  the  difference  arising  from  the 
deterioration.315  "Where  several  insurances  were  effected  up- 
on a  building,  and  additions  being  made  an  additional  insur- 
ance Avas  effected  upon  both  old  and  new  property,  and  an  ac- 
tion Avas  brought  upon  one  of  the  earlier  policies,  it  was  held 
that  the  amount  of  loss  upon  the  new  should  be  deducted  from 
the  policies  covering  both,  before  their  aggregate  amount  was 
brought  into  the  calculation  by  which  the  proportional  liability 
of  each  was  to  be  ascertained.316     On  a  total  loss  the  insured 

8,1  Natchez  Ins.  Co.  v.  Stanton,  2  Smedes  &  M.  340;  41  Am.  Dec. 
592. 
8U  See.  2850. 

813  Mutual  L.  Ins.  Co.  v.  Watson.  30  Fed.  Rep.  653. 

814  Brinley  v.  National  Ins.  Co.,  11  Met.  (Mass.)  195.     See  e.  lxv, 
herein. 

815  State  Ins.  Co.  v.  Taylor,  14  Colo.  499;  20  Am.  St.  Rep.  281;  24  Pac. 
Rep.  333. 

818  Crombie  v.  Kentucky  etc.  Ins.  Co.,  15  B.  Mon.  (Ky.)  432. 
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is  entitled  to  recover  the  invoice  price  of  goods  without  any 
deduction  for  the  drawback  allowed  on  exportation.817  De- 
duction of  two  per  cent  stipulated  for  in  a  policy  must  be  add- 
ed to  the  value  of  the  loss,  in  order  to  ascertain  the  actual 
value.318  The  two  per  cenl  deducted  in  cases  of  total  loss  is 
considen  'I  as  a  pari  of  the  premium,  and  therefore  is  not  to  be 
added  to  the  valuation.819  If  it  be  shown  that  either  by  mis- 
take or  design  the  whole  of  the  insured  property  was  not  put 
on  board  the  wsscl,  the  assurer  may  thereby  entitle  himself 
under  a  valued  policy  to  a  proportionate  deduction  based  on 
the  valuation  in  the  policy.320  Where  a  valued  policy  on 
freight  was  stated  to  be  "at  and  from"  one  port  to  another, 
and  "at  and  from  thence"  back  to  the  original  port,  and  a 
premium  was  demanded  double  that  which  was  demanded  for 
the  outward  voyage,  it  was  held  that  freight  to  the  full 
amount  of  the  valuation  was  covered  on  each  voyage,  and  the 
insured  on  a  capture  on  a  return  voyage  was  entitled  to  recover 
the  full  amount  of  his  policy,  without  making  any  deduction 
for  the  freight  received  on  the  outward  risk.321  The  amount 
of  a  bond  executed  by  the  master  abroad  a  short  time  before 
the  date  of  a  policy,  without  the  underwriters'  knowledge,  is 
to  be  deducted  from  the  actual  value  of  the  property  covered, 
and  not  from  the  value  as  estimated  in  the  policy.322  The 
sum  due  on  a  bottomry  bond  executed  by  the  assignor  of  a  pol- 
icy to  the  insurers  may  be  deducted  from  a  loss  payable  to  the 
assignee  who  has  taken  the  assignment  subject  to  debts  due 
the  insurers  from  the  assignor,  without  first  resorting  to  the 
mortgaged  vessel  or  the  sureties  in  the  bond.323  Where  a 
steamboat  insured  for  the  benefit  of  creditors  was  burned  and 
the  loss  exceeded  the  insurance,  it  was  held  that  the  insurers 
wrere  not  entitled  to  credit  for  any  part  of  the  money  arising 

•»  Cahn  v.  Rrnnmp,  1  Johns,  Pas.  (N.  T.)  120. 

»"  Cox  v.  Charleston  etc.  Ins.  Co.,  3  Rich.  (S.  C.)  331;  45  Am.  Dec. 
771. 
"■  Kemblo  v.  Bonne.  1  Caines  (N.  Y.).  75. 
850  Atlantic  Ins.  Co.  v.  Lunar,  1   Sand.  Ch.  CS.  Y.)  91. 
m  Davy  v.  Hallett,  3  Caines  (N.  Y.'i.  16;  2  Am.  Dec.  241. 
,a  Watson  v.  Insurance  Co.  of  North  America.  3  Wash.  iC.  C.)  1. 
•"  Wiggin  v.  Suffolk  Ins.  Co.,  18  Pick.  (Mass.)  145;  29  Am.  Dec.  576. 
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from  a  sale  of  tlie  wreck  after  the  fire  under  attachment  by- 
creditors  of  the  owner.324  If  the  answer  in  an  action  on  a  ma- 
rine policy  fails  to  aver  any  liability  of  the  plaintiff  on  that 
ground,  or  to  set  up  the  facts,  the  jury  need  not  be  instructed 
to  reduce  the  verdict  to  the  extent  of  the  proceeds  of  the  sale 
of  a  wrecked  vessel.325 

§  3456.  Same  Subject — Continued. — Where  the  contract 
gives  the  right  to  deduct  any  premium  notes  or  installments, 
the  right  has  been  held  to  continue  although  the  statute  of  lim- 
itations would  have  barred  an  action  on  the  note.326  So  if  it 
is  stipulated  that  the  balance  of  the  year's  premium,  if  any, 
may  be  deducted,  this  may  be  done.327  And  where  it  was 
also  provided  that  all  sums  due  in  case  of  loss  should  be  de- 
ducted, and  all  sums  coming  due  should  be  paid  or  secured,  it 
was  held  that  notes  due  from  the  insured,  even  though  not  due 
at  the  commencement  of  the  action,  should  be  deducted,  the 
loss  being  payable  in  gold  and  the  notes  in  currency;  that  the 
value  of  the  notes  in  gold  at  the  time  they  fell  due  should  be 
ascertained,  and  such  value  deducted  from  the  amount  of  the 
loss.32S  So  it  is  also  held  that  if  the  insurance  be  issued  here 
upon  property  in  a  foreign  country,  the  loss  should  be  esti- 
mated at  the  place  of  its  occurrence  in  that  country's  curren- 
cy, and  its  equivalent  found  in  the  country  where  suit  is 
brought,  by  determining  the  actual  intrinsic  value  of  the  cur- 
rency of  such  country,  as  compared  with  that  of  the  foreign 
country.320  But  in  another  case  where  it  was  stipulated  that 
loss,  if  any,  upon  a  cargo  of  corn  should  be  payable  to  the 
Bank  of  Montreal  in  funds  current  in  the  city  of  ISTew  York, 
the  premium  on  gold  was  not  allowed.330  If  a  certificate  is 
issued  by  mistake,  the  offer  to  allow  the  additional  sum  on 

™*  Eureka  Ins.  Co.  v.  Robinson.  56  Pa.  St.  256. 

825  Gulf  of  California  N.  &  E.  Co.  v.  State  Invest.  &  Ins.  Co.  (Cal.), 
12  Pac.  Rep.  473. 
™  Alexander  v.  Continental  Ins.  Co..  67  Wis.  422. 
■*»  Hesterberg  v.  Equitable  etc.  Ins.  Co.,  1  Cine.  (Ohio)  483. 
8:8  Warren  v.  Franklin  Ins.  Co.,  104  Mass.  518. 
829  Burgess  v.  Alliance  Ins.  Co..  10  Allen  (Mass.),  221. 
880  Lamar  Ins.  Co.  v.  McGlashen,  54  111.  513. 
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each  assessment  to  be  deducted  from  the  amount  of  the  cer- 
tificate actually  issued  does  not  entitle  the  plaintiff  to  recover 
the  balance  after  making  such  deduction.331  "Where  duties  on 
insured  goods  had  not  been  paid,  but  the  goods  .were  stored  un- 
der the  tarifl  of  1842,  and  were  destroyed  by  fire,  the  insurer 
was  held  liable  for  the  goods'  full  value,  including  the  duties, 
where  the  policy  stipulated  a  liability  for  the  full  cash  value 
at  the  time  of  the  loss.332  So  damages  in  case  of  loss  under 
a  policy  upon  whisky  in  bond  includes  the  government  tax.333 
But  an  extraordinary  duty  laid  on  the  goods  in  the  destined 
port,  in  the  interval  between  the  capture  of  the  vessel  and  her 
release  and  arrival  there  is  not  covered  by  the  insurance 
i  ust  all  unavoidable  perils,  losses,  and  misfortunes,  to  the 
damage  of  the  goods.334  If  the  assurer  offers  to  settle  for  dis- 
count, but  thereafter  threatens  a  prosecution  on  a  charge  of 
burning  the  insured  property  in  order  to  force  him  to  settle 
for  a  small  amount,  damages  and  counsel  fees  may  be  re- 
covered.335 The  assured,  in  making  up  an  account  of  loss 
on  an  open  policy,  cannot  charge  a  commission  on  the  pur- 
chase of  the  goods  by  themselves.338 

§  3457.  Compound  Policies — Prorating  Loss. — If  a  pol- 
icy of  insurance  provides  against  liability  for  a  greater  propor- 
tion of  any  loss  on  the  described  property  than  that  which  the 
amount  insured  thereby  shall  bear  to  the  whole  insurance  cov- 
ering such  property:  1.  Compound  policies  insuring  the  prop- 
erty described  in  such  a  policy  and  other  property  cover  the 
property  so  described  to  their  full  amount  in  case  of  a  loss 
upon  the  property  described  in  the  specific  policy,  and  no  loss 
on  the  other  property  described  in  the  compound  policies;  2. 
In  such  a  case  the  company  issuing  the  specific  policy  is  liable 

m  Gray  v.  Supreme  Lodge  K.  of  II.,  118  Ind.  293;  20  N.  E.  Rep. 
833. 
*"  Wolfe  v.  Howard   Ins.  Co..  1  Sand.  (N.  Y.)  124. 
*"  Hedger  v.  Union  Ins.  Co.,  17  Fed.  Rep.  498. 
M4  T>e  Peau  v.  Russel,  1  Brev.  (S.  C.)  441. 
8"  Watertown  F.  Ins.  Co.  v.  Greham,  74  Ga.  G42. 
«M  Anonymous,  1  Johns.  (N.  Y.)  312. 


3341  ADJUSTMENT   AND    MEASURE   OF    DAMAGES.  §  8458 

for  no  greater  proportion  to  the  loss  than  that  which  the 
amount  of  such  policy  bears  to  the  total  amount  of  both  the 
compound  and  specific  policies  covering  the  property  it  de- 
scribes. The  express  contract  fixes  the  liability,  and  the  ques- 
tion is  not  one  as  to  what  contribution  each  insurer  ought  in 
equity  to  make  to  the  payment  of  the  loss.337  If  an  insurer 
reinsures  a  risk  and  discharges  its  liability  by  the  payment  of 
a  less  sum  than  that  reinsured,  such  sum  is  held  the  measure 
of  indemnity  for  which  the  reinsurer  is  liable;  and  the  rein- 
surer is  only  bound  to  pay  the  same  rate  as  the  original  in- 
surer where  the  policy  of  reinsurance  stipulates  "loss,  if  any, 
payable  pro  rata  at  the  same  time  and  in  the  same  manner  as 
the  reinsured  company."  338  If  a  greater  loss  be  proved  than 
the  whole  amount  insured  by  different  policies,  the  party  in- 
sured will  be  entitled  to  recover  the  full  amount  of  each  pol- 
icy, unless  the  recovery  shall  be  limited  by  the  policy  to  only 
a  proportion  of  the  loss.339 

§  3458.  Damages — Interest  on  Amount  of  Loss. — The 
insurer  is  liable  for  interest  upon  the  face  of  the  policy  from 
the  time  it  was  payable,340  not  from  the  date  of  the  fire;341 
after  the  expiration  of  the  stipulated  sixty  days  from  proof  of 

137  Page  v.  Sun  F.  Ins.  Co.  (U.  S.  C.  C.  A.,  8th  Cir.,  1896),  74  Fed. 
Rep.  203,  per  Sanborn,  C.  J.;  citing  Merrick  v.  Insurance  Co.,  54  Pa. 
St.  277,  281,  282,  284;  affirming  64  Fed.  Rep.  94.  In  this  case  the 
assured  owned  lumber,  lath,  and  shingles  situated  on  two  blocks, 
and  held  insurance  policies  covering  the  entire  property  so  situated, 
and  also  policies  on  the  property  situated  on  one  only  of  the  blocks, 
one  of  which  latter  policies  provided  against  liability  for  a  greater 
proportion  of  any  loss  on  the  described  property  than  the  amount 
insured  should  bear  to  the  whole  insurance,  and  a  portion  of  the 
property  situate  on  said  block  covered  by  the  last  policy  sustained  a 
loss  by  fire,  but  no  damage  was  caused  to  the  property  on  the  other 
block. 

m  Illinois  Mut.  F.  Ins.  Co.  v.  Andes  Ins.  Co.,  67  111.  362.  This  ques- 
tion has,  however,  been  already  considered. 

839  Peoria  M.  &  F.  Ins.  Co.  v.  Lewis,  18  111.  553. 

»*°  Unsell  v.  Hartford  L.  &  A.  Ins.  Co.,  32  Fed.  Rep.  443;  Hanover 
F.  Ins.  Co.  v.  Lewis  (Fla.  1892),  10  S.  Rep.  297. 

ta  Southern  Ins.  Co.  v.  White  (Ark.  1S94),  24  S.  W.  Rep.  425.  See 
East  Texas  F.  Ins.  Co.  v.  Brown  (Tex.  1892),  18  S.  W.  Rep.  713. 
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the  notice,842  and  not  from  the  time  the  loss  is  adjusted.34*  If 
a  time  is  fixed  for  payment,  from  that  time;344  from  the  com- 
mencement  of  the  action.315  If  the  company  waives  the  right 
to  pay  within  the  time  fixed  by  denying  all  liability  under  the 
policy,  interest  will  run  from  the  date  of  loss.340  So  where  by 
an  agreement  to  arbitrate  the  time  fixed  for  payment  is  waived, 
and  the  arbitrators'  award  being  set  aside,  interest  runs  from 
tho  date  of  loss.347  It  does  not  run  before  the  expiration  of 
the  sixty  days  after  proofs  of  loss  if  the  policy  provides  that 
payment  be  made  within  that  time.348  If  the  loss  is  payable 
sixty  days  after  adjustment  and  reasonable  efforts  for  adjust- 
ment are  made  by  the  insurers,  the  interest  does  not  run  from 
the  expiration  of  said  time,  but  only  from  judicial  demand.349 
Where  there  is  a  trial  of  an  action  on  the  policy,  interest  on 
the  value  of  the  property  may  be  allowed  from  the  date  of 
tiling  the  complaint  till  the  verdict,  even  though  the  amount 
of  recovery  thereby  exceeds  the  amount  claimed  in  the  com- 
plaint.350 

§  3459.  Same  Subject  Continued. — If  assured  has  paid 
ex j  tenses,  rendering  the  insurer  liable  beyond  the  amount  of  a 
total  loss,  interest  will  be  allowed  from  the  time  of  making  the 
advance.351  If  there  is  no  doubt  as  to  the  amount  of  the  loss, 
interest  is  allowed  from  the  time  specified  in  the  policy;  but 
where  the  preliminary  proofs  are  indefinite  in  this  particular 

■"  Webb  v.  Protection  Ins.  Co.,  6  Ohio,  456. 

ta  Hastings  v.  Westchester  F.  Ins.  Co.,  73  N.  T.  141. 

***  McDowell  v.  General  Ins.  Co..  10  La.  Ann.  16;  Swamseot  Machine 
Co.  v.  Partridge,  25  N.  H.  (5  Fost.)  369;  Peoria  etc.  Ins.  Co.  v.  Lewis, 
18  111.  553. 

840  Marthinson  v.  North  British  Mercantile  Ins.  Co.  (Mich.),  31  N.  W. 
Pep.  291. 

»*•  Western  ft  Atl.  Pipe  Lines  v.  Home  Ins.  Co.  (Pa.  1891),  22  Atl. 
Pep.  605;  21  Ins.  L.  J.  24. 

"T  Glover  v.  Rochester-German  Ins.  Co.  (Wash.  1895),  39  Pac.  Rep. 

380. 

048  Queen  Ins.  Co.  v.  Jefferson  Ins.  Co.,  64  Tex.  578. 

,4a  Gettwerth  v.  Teutonia  Ins.  Co.,  29  La.  Ann.  30.  See,  also,  Frazer 
v.  Louisiana  Eq.  L.  Ins.  Co.,  31  La.  Ann.  235. 

tM  Cassacia  v.  Phoenix  Ins.  Co..  28  Cal.  (>2S. 

M1    Vandenheuvel  v.  United  Ins.  Co.,  1  Johns.  (N.  Y.)  400. 
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interest  is  not  allowed.352  Where  the  preliminary  proofs  are 
not  such  as  to  enable  the  insurer  to  fix  the  amount  of  a  par- 
tial loss,  it  is  held  that  he  ought  not  to  be  charged  with  in- 
terest.353 It  is  also  held  that  interest  is  not  recoverable  as  a 
matter  of  right  in  cases  of  insurance.354  If  it  is  not  stipulated 
that  interest  be  paid  by  the  assurers  after  the  day  fixed  for 
payment  of  the  loss,  they  are  not  liable  therefor  in  case  of 
delay  contracted  without  their  fault,  occasioned  by  a  trustee 
process  pending  by  virtue  of  an  action  commenced  by  a  cred- 
itor of  assured  before  said  day,  provided  they  are  ready  to  pay 
at  any  time  on  being  discharged  from  the  trustee  process,  and 
this  is  so  held  although  they  do  not  keep  the  amount  of  the 
loss  constantly  on  deposit,  but  mingle  it  with  their  own  funds, 
and  use  it  in  their  business.355  So  where  after  service  of  the 
trustee  process  the  assurers,  a  mutual  company,  voted  to  al- 
low the  claim  in  part,  and  were  charged  as  trustees  in  said 
amount,  but  a  verdict  for  a  larger  sum  was  found,  interest  was 
allowed  from  the  expiration  of  the  time  fixed  till  the  time  of 
the  vote  on  the  balance  of  the  sum  voted,  deducting  the 
amount  charged  to  the  trustees  from  the  rendition  of  the  trus- 
tee judgment  to  the  rendition  of  the  judgment  in  the  suit,  and 
on  the  excess  of  the  verdict  over  the  sum  voted,  from  the 
time  of  the  loss  to  the  rendition  of  final  judgment.356  If  a  de- 
cree ordering  an  assessment  to  be  made  by  an  assurance  asso- 
ciation is  not  obeyed,  the  association  is  liable  for  the  amount 
of  the  certificate  and  interest  from  the  time  the  assessment 
should  have  been  made  before  the  suit  was  first  instituted.357 
Where  equitable  relief  is  sought,  showing  that  there  is  no  re- 
lief till  a  cancellation  is  set  aside,  interest  does  not  run  from 
the  date  of  loss.358 

**'  M'Laughlin  v.  Washington  Ins.  Co.,  23  Wend.  (N.  Y.)  525;  Him- 
melein  v.  Supreme  Council  L.  of  H.  (Cal.  1893),  33  Pac.  Rep.  1130. 
863  Bridge  v.  Niagara  Ins.  Co.,  1  Hall  (N.  Y.),  247,  261,  n. 

854  Budd  v.  Union  Ins.  Co.,  4  McCord  (S.  C),  1. 

855  Oriental  Bank  v.  Tremont  Ins.  Co.,  4  Met.  (Mass.)  1. 

m  Nevins  v.  Rockingham  Mut.  F.  Ins.  Co.,  25  N.  H.  (5  Fost.)  22. 

■"  Newman  v.  Covenant  Mut.  B.  Assn.,  76  Iowa,  56;  1  L.  R.  Annot. 

659. 
w  So  held  in  Duncan  v.  New  York  Mut.  Ins.  Co.  (N.  Y.  City  Sup 

Ct  1892),  18  N.  Y.  Supp.  863. 
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§  :J4(;o.    Measure  of  Damages — Proportionate  Amounts 

— Limited  Liability. — If  the  owners  of  five-sixths  of  a 
cargo  of  specie,  of  the  value  of  ninety  thousand  dollars,  insure 
t!i.  ir  interest  to  the  extent  of  one-third  that  sum,  they  are  not 
limited  in  case  of  loss  to  a  recovery  of  five-sixths  thereof,  but 
may  recover  the  whole  amount  insured;358  but  it  is  also  held 
that  if  one-fourth  the  ship's  value  is  insured,  then  even 
though  the  whole  loss  be  less  than  the  amount  insured,  the  lia- 
bility of  insurers  is  only  to  one-fourth  the  amount  of  loss.360 
In  another  case  of  an  insurance  on  goods  to  the  amount  of 
eight  thousand  dollars,  their  worth  being  twenty  thousand  dol- 
lars, the  loss  being  nine  thousand  seven  hundred  and  thirty- 
eight  dollars  and  one  cent,  the  underwriters  were  held  liable 
for  only  two-fifths  of  the  loss,  and  not  to  the  amount  of 
insurance.301  If  there  is  concurrent  insurance  in  seven  com- 
panies and  the  claim  is  made  against  six  of  them  for  the  whole 
loss,  and  it  is  so  settled  by  them,  the  liability  of  the  seventh 
company  to  the  insured  is  discharged,  although  it  is  liable  to 
the  others  for  contribution.362  Where  the  policy  limited  the 
aggregate  amount  of  insurance  in  all  companies  to  two-thirds 
the  estimated  value,  it  was  held  that  the  estimated  value  was 
that  mentioned  in  the  policy.363  If  it  is  stipulated  that  only 
such  portion  of  the  loss  shall  be  recovered  as  the  sum  assured 
bears  to  the  whole  amount  of  insurance,  this  means  the  amount 
existing  at  the  time  of  loss,  for  it  is  not  necessitated  thereby 
that  the  insurer  should  keep  up  all  the  insurances  down  to 
the  date  of  loss.364  So  in  case  of  a  like  condition  where  there 
is  some  evidence  that  the  loss  was  less  than  the  whole  amount 
of  insurance,  it  is  reversible  error  to  refuse  to  instruct  the 
jury  as  to  the  pro  rata  liability  of  the  defendant,  though  such 
limitation  of  liability  was  not  pleaded  by  the  defendant.365 

f"°  So  hold  in  Pacific  Ins.  Co.  v.  Catlett,  4  Wend.  (N.  Y.)  75;  1  Wend. 
(N.  Y.)  561. 

,M  Whiting  v.  Independent  etc.  Ins.  Co..  15  Md.  297. 

""  Breed  v.  Providence-Washington  Ins.  Co.,  17  Blatchf.  (C.  C> 
287. 

"*  Williamsburg  City  F.  Tns.  Co.  (Ga.  1891),  13  S.  P.  Rep.  837. 

"■  Elliott  v.  Lycoming  Co.  etc.  Ins.  Co.,  66  Pa.  St.  22. 

*'*  Quarrier  v.  Peabody  ins.  Co.,  10  W.  Va.  507. 

8,9  Ilibernia  Ins.  Co.  v.  Starr  (Tex.),  13  S.  W.  Rep.  1017. 
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§  3461.  Same  Subject  Continued.  —  If  the  liability 
is  limited  to  three-fourths  the  actual  cash  value  of  the  prop- 
erty at  the  time  of  loss,  the  valuation  in  the  application  does 
not  control  except  the  policy  so  stipulates.366  If  the  policy  in- 
sures the  property  against  fire  in  a  specified  sum,  but  also  stip- 
ulates against  liability  not  exceeding  in  any  case  said  sum, 
"nor  more  than  two-thirds  the  actual  cash  value  of  the  prop- 
erty at  the  time  the  loss  may  happen,"  the  recovery  is  limited 
to  said  two-thirds'  value,  even  though  another  part  of  the  con- 
tract provides  for  payment  in  full  according  to  the  fair  value 
of  the  property  at  the  time  of  the  fire.367  And  the  fact  that 
such  a  provision  as  this  last  is  in  fine  print  and  was  not  dis- 
covered by  the  holder  of  the  policy  until  after  the  insured 
building  had  been  burned,  does  not  deprive  the  insurance  com- 
pany of  the  benefit  of  such  provision.368  And  a  recovery  for 
the  loss  should  be  limited  to  the  proportion  stated.369  But 
such  a  stipulation  is  held  not  to  limit  a  mortgagee  to  the  re- 
covery of  two-thirds  of  the  amount  of  the  mortgage.370  Where 
an  insurance  company,  authorized  to  insure  not  to  exceed 
three-fourths'  value  of  the  property,  insured  a  house  for  five 
hundred  dollars,  and  its  furniture  for  five  hundred  dollars  more, 
and  they  were  both  destroyed  by  fire,  in  an  action  on  the  pol- 
icy the  jury  found  the  value  of  the  house  to  be  six  hundred 
dollars,  and  of  the  furniture  four  hundred  dollars,  and  it  was 
held  that  assured  could  only  recover  three-fourths  of  such 
sum,  or  seven  hundred  and  fifty  dollars.371  But  it  is  also 
held  that  where  a  mutual  company  was  only  authorized  to  in- 
sure to  said  proportionate  amount,  and  the  property  was  whol- 
ly lost,  that  the  company  was  liable  for  the  whole  amount  in- 
sured, although  the  property  was  overvalued  by  the  assured 

866  Brown  v.  Quincy  etc.  Ins.  Co.,  105  Mass.  396;  Lnce  v.  Dorchester 
Ins.  Co.,  105  Mass.  297. 

m  Blinn  v.  Dresden  Mut.  F.  Ins.  Co.  (Me.  1893),  27  Atl.  Rep.  263; 
23  Ins.  L.  J.  707.  But  see  Ashland  etc.  Ins.  Co.  v.  Housinger,  10 
Ohio  St.  10. 

■"  Ervin  v.  New  York  Cent.  Ins.  Co.,  3  Thomp.  &  C.  (N.  Y.)  213. 

"•  Egan  v.  Mutual  Ins.  Co.,  5  Denio  (N.  Y.),  326. 

m  Sanders  v.  Hillsborough  Ins.  Co.,  44  N.  H.  238. 

871  Post  v.  Hampshire  M.  F.  Ins.  Co.,  12  Met.  (Mass.)  555;  46  Am. 
Dec.  702. 
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§  3462  ADJUSTMENT    AND    MEASURE   OF    DAMAGES.  3346 

in  Lis  application  for  insurance,  but  without  any  fraud  or  in- 
tentional misrepresentation  in  such  overvaluation.372  And 
under  such  a  limitation  of  authority  if  the  company  delib- 
erately values  the  property  and  insures  only  to  three-fourths 
of  said  valuation,  they  are  bound  thereby  in  the  absence  of 
fraud,  collusion,  or  misrepresentation,  and  cannot  show,  in  an 
action  against  them  to  recover  a  loss,  that  the  property  was  in- 
sured for  more  than  three-fourths  of  its  value.373  Again,  if 
the  policy  stipulates  against  liability  for  more  than  three- 
fourths  the  cash  market  value,  two  classes  being  covered  for 
a  stated  sum,  then  neither  class,  if  deficient  in  value,  can  be 
supplemented  by  excessive  loss  on  the  other.874  Where  it  is 
stipulated  that  the  policy,  being  for  a  specified  amount,  "covers 
pro  rata  each  of  the  following  amounts,"  and  specifically  des- 
ignates the  sum  insured  on  each  item  aggregating  a  certain 
amount,  the  amount  insured  is  to  be  distributed  upon  each 
item  at  its  specified  value  in  the  proportion  that  the  sum  in- 
sured sustains  to  the  aggregate  value  of  all  the  items.375 

§  3462.  Same  Subject  Continued. — If  a  mutual  company 
is  under  its  by-laws  limited  as  to  the  amount  of  its  greatest 
risk,  and  it  is  also  limited  to  insure  on  more  than  half  the 
value  of  the  articles,  and  partial  losses  are  to  be  paid  in  full, 
and  there  are  successive  losses  exceeding  the  amount  insured, 
the  liability  of  the  company  is  the  amount  of  the  sum  insured 
in  the  aggregate,  and  no  more.376  "Where  the  policy  stipu- 
lates against  liability  for  any  greater  proportion  of  any  loss 
than  the  sum  insured  therein  bears  to  the  whole  sum  insured, 
and  it  insures  one-thirtieth  part  of  each  of  twenty-one  separate 
items  of  property  in  the  amount  of  three  thousand  dollars 
thereon,  the  aggregate  value  being  ninety  thousand  dollars, 
and  a  portion  of  the  property  is  lost,  the  liability  of  the  insurer 
is  such  proportion  of  the  loss  as  the  three  thousand  dollars  sus- 

«■  Thillips  v.  Merrimack  etc.  Ins.  Co..  10  Cush.  (Mass.)  350. 

,n  Fuller  v.  Boston  etc.  Ins.  Co.,  4  Met.  (Mass.)  20G. 

•T*  Home  Ins.  Co.  v.  Adler.  71  Ala.  516. 

•"  Citizens'  Ins.  Co.  v.  A.yers  (Tonn.),  13  B.  W.  Rep.  100,0. 

"■  Cromble  v.  rortsmouth  etc.  Ins.  Co.,  G  Fost.  (26  N.  H.)  3S9. 
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tains  to  the  total  insurance  on  the  damaged  property.  Thus, 
where  the  whole  insurance  on  these  was  sixty  thousand  dollars, 
and  the  loss  was  fifty-one  thousand  dollars,  liability  on  the  pol- 
icy was  two  thousand  five  hundred  and  fifty  dollars.377  In  an- 
other similar  case  the  insurance  was  for  fifteen  hundred  dol- 
lars and  the  aggregate  value  ninety  thousand  dollars,  as  shown 
by  an  annexed  exhibit,  wherein  each  separate  item  of  prop- 
erty and  its  value  appeared.  Other  insurance  then  existed 
to  the  extent  of  ninety  thousand  dollars,  of  which  thirty  thou- 
sand dollars  was,  without  consent  of  defendant,  canceled. 
There  was  however,  no  stipulation  that  all  insurances  should 
be  kept  in  force.  The  insurer's  liability  was  limited  to  one- 
sixtieth  part  of  each  specified  item  in  the  exhibit.  The  in- 
surer was  held  liable  for  its  proportionate  part  of  the  live 
insurance  at  the  time  of  the  loss,  to  the  extent  of  one-sixtieth 
of  each  item  set  out  in  the  exhibit,  and  not  merely  one-sixtieth 
of  the  loss.378  So  under  similar  facts,  with  the  difference  that 
the  policy  covered  one  forty-fifth  of  said  sums,  the  insurer  was 
held  liable  for  one-thirtieth  of  the  loss  upon  each  of  the  claims, 
and  not  merely  to  one  forty-fifth.379  If  it  is  stipulated  in  the 
application  for  accident  indemnity  that  the  company's  lia- 
bility shall  be  governed  and  paid  in  the  same  ratio  that  his 
income  bears  to  the  sum  insured,  such  provision  binds  assured, 
although  the  agent  of  insurer  falsely  states  the  income  and 
obtains  a  higher  premium.380  Where  a  life  policy  agrees  to 
pay  the  whole  amount  in  case  of  death  after  a  year,  but  cer- 
tain proportionate  amounts  in  case  it  occurs  at  certain  periods 
of  time  within  the  year,  and  death  occurs  before  the  year,  the 
whole  amount  is  payable.381  If  the  limitation  of  the  amount 
of  recovery  in  an  accident  policy  is  "no  more  than  the  money 

,7T  Illinois  Mut.  Ins.  Co.  v.  Hoffman,  132  111.  522;  24  N.  E.  Rep.  413. 
878  Hoffman  v.  Germania  Ins.  Co.  (Tenn.),  14  S.  W.  Rep.  72. 
819  Hoffman  v.  Minneapolis  Mut.  F.  Ins.  Co.,  42  Minn.  291;  44  N. 
W.  Rep.  67. 

880  Howe  v.  Provident  F.  and  Ins.  Soc.  (Ind.  App.  1893),  34  N.  E. 
Rep.  830. 

881  Metropolitan  L.  Ins.  Co.  v.  Drach,  101  Pa.  St.  278  (three  judges 
dissenting);  contra,  McAndiless  v.  Metropolitan  L.  Ins.  Co.,  45  Mo. 
App.  578. 
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value  of  his  time,"  all  loss  by  injury  insured  against  is  covered 
and  the  value  of  insured's  time  outside  his  regular  employ- 
ment.382 

§  3463.      Damages  —  Mutual    Insurance   Companies  — 

Benefil  Societies,  etc. — If  there  is  an  acceptance  hy  a  mutual 
insurance  company  of  an  estimate  of  the  value  of  the  insured 
property,  and  both  insurer  and  insured  have  the  means  of 
judging  of  the  correctness  of  the  same,  and  there  being  no 
fraud  or  gaming,  the  insured  can  recover  the  nominal  amount 
insured.383     It  is  held  in  Maryland,  in  an  action  on  a  mutual 
life  insurance  certificate,  that  the  court  may  refuse  to  in- 
struct the  jury  that  recovery  must  be  limited  to  the  amount 
after    deducting    all    necessary    expenses    that  an  assessment 
would  have  realized  if  made  at  the  death  of  assured.384     In 
a  New  Hampshire  case,  where  the  association  agreed  to  pay 
the  amount  received  from  one  death  assessment,  but  not  to 
exceed  five  thousand  dollars,  and  an  action  of  debt  was  brought 
a  verdict  for  the  plaintiff  for  five  thousand  dollars    was    set 
aside  as  unwarranted,  there  being  no  evidence  that  the  sum 
received  from  one  death  assessment  would    amount    to    five 
thousand  dollars;  and  it  was  held  that,  in  the  absence  of  such 
proof,  only  nominal  damages  could  be  recovered.385     So  in 
Iowa  only  nominal  damages  can  be  recovered.386     In  Con- 
necticut, where  the  association  refuses  to  make  an  assessment 
and  pay  the  proceeds  not  exceeding  a  sum  specified  in  the 
certificate,  each  member  being  liable  to  such  necessary  assess- 
ments as  may  be  made  on  a  member's  death,  the  measure  of 
damages  is  prima  facie  the  amount  specified  in  the  certifi- 
cate.387   In  Wisconsin,  where  the  company  has  refused  to  levy 

«M  Bonn  v.  Travelers'  Tns.  Co.,  94  Cal.  581;  20  Pac.  Rep.  1113. 

■»»  Bonlon  v.   Bingham  Ins.  Co.,  18  Pick.  (Mass.)  r.23. 

»«  Oriental  ins.  Co.  v.  Glancey,  70  Md.  101;  16  Atl.  Rep.  301. 

"•  Ball  v.  Granite  State  Mut.  Aid  Assn.,  64  N.  H.  291;  4  N.  Eng. 
Roii.  280. 

™  Garretson  v.  Equitable  etc.  Assn.,  74  Iowa,  419;  38  N.  W.  Rep. 
127;  Bailey  v.  Mutual  B.  Assn..  71  Iowa,  689. 

»'  tawler  v.  Murphy,  58  Conn.  294;  8  L.  R.  Annot.  113.  See  Curtis- 
v.  Mutual  B.  L.  Co.,  48  Conn.  OS. 
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an  assessment  and  has  denied  liability,  and  it  appears  that  the 
assessment  would  produce  a  substantial  sum,  then  substantial 
damages  may  be  recovered  in  an  action  at  law  on  a  certificate 
entitling  the  beneficiary  to  eighty  per  cent  of  an  assessment 
to  be  levied  and  collected  on  the  death  of  the  insured.388  So 
in  the  federal  court  a  similar  ruling  is  made.389  And  where 
the  association  was  to  pay  an  amount  equal  to  one  dollar  and 
fifty  cents  for  each  certificate  in  force  at  the  time  payment  be- 
came due,  not  exceeding  four  thousand  dollars,  and  to  pay 
the  full  amount  of  the  certificate  at  its  maturity,  provided 
there  were  sufficient  moneys  in  the  fund  from  which  it  should 
become  payable,  and  provided  further  that  such  moneys  should 
be  applied  proportionately  to  all  certificates  becoming  payable 
the  same  quarter,  and  the  association  was  held  liable  to  the 
extent  only  of  one  dollar  and  fifty  cents  for  each  certificate  in 
force  where  there  were  two  funds  and  there  were  no  moneys 
in  the  assessment  fund  applicable  to  assured's  claim.390 

§  3464.  Law  of  Place  of  Termination  of  Adventure 
Governs  Adjustment — General  Average. — Although  it  has 
been  held  that  the  law  of  the  place  of  contract  governs  the  ad- 
justment of  general  average,391  yet  the  rule  is  that  the  law  of 
the  port  of  destination  or  of  the  termination  of  the  voyage  gov- 
erns the  adjustment,  or  according  to  the  place  where  the  juris- 
diction of  the  adjustment  belongs,  and  where  it  is  made  and 

888  Jackson  v.  Northwestern  Mut.  R.  Assn.,  73  Wis.  507;  41  N.  W. 
Hep.  708. 

889  Lueders  v.  Hartford  L.  &  A.  Ins.  Co.,  12  Fed.  Rep.  465. 

880  Kerr  v  Minnesota  Mut.  B.  Assn.,  39  Minn.  174;  12  Am.  St.  Rep. 
031 ;  39  N.  W.  Rep.  312.  See  further  on  these  points,  Rev.  Stats.  Mo. 
1889,  sec.  5862;  McFarland  v.  United  States  Mut.  Ace.  Assn.  (Mo.  S. 
C.  1894),  27  S.  W.  Rep.  436;  Kaw  Valley  L.  Assn.  v.  Lemke.  40  Kan. 
142;  Warner  v.  National  L.  Assn.  (Mich.  1894),  58  N.  W.  Rep.  667; 
Supreme  Council  v.  Anderson.  61  Tex.  296;  Perpoli  v.  Grand  Lodge 
L.  of  W.  (Cal.  1894),  36  Pac.  Rep.  936;  Gongower  v.  Equitable  Mut. 
L.  &  E.  Assn.  (Iowa,  1895),  63  N.  W.  Rep.  192;  Elkhart  M.  etc.  Assn. 
v.  Houghton,  103  Ind.  286;  Van  Houten  v.  Pine,  36  N.  J.  Eq.  133; 
Lake  v.  Minnesota  Mas.  R.  Assn.  (Minn.  1S95),  63  N.  W.  Rep.  261. 

801  Lenox  v.  United  Ins.  Co.,  3  Johns.  Cas.  (N.  Y.)  17S;  Power  v. 
Whitmore,  4  Maule  &  S.  141;  Sniff  v.  Louisiana  State  Ins.  Co.,  18 
Mart.  (La.)  628.    See  Tudor  v.  Macomber,  14  Pick.  (Mass.)  34. 
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could  Lave  been  enforced.892  Cut  if  the  ship  is  wrecked  or 
condemned  and  the  goods  are  sent  on  from  a  port  of  refuge, 
it  is  important  in  determining  the  above  question  whether  the 
goods  arc  sent  on  under  the  original  contract  or  the  shipowner 
retains  his  lien  for  a  general  average.303 

§  :?4f>r».  Adjustment  Settled  in  Foreign  Port.— In  case 
of  an  adjustment  and  settlement  at  the  port  of  destination,  or 
if  a  general  average  is  fairly  settled  in  a  foreign  port,  though 
not  a  port  of  necessity,  which  the  insured  is  obliged  to  pay, 
this  is  conclusive  between  him  and  his  insurers.304  If  the  pol- 
icy provides  that  general  average  is  to  be  payable  "as  per  for- 
eign statement  if  required,"  and  under  the  circumstances  there 
is  no  necessity  for  any  foreign  adjustment,  the  "foreign  state- 
ment" clause  was  of  no  effect,395  and  inasmuch  as  the  for- 
eign judgment  is  conclusive  as  to  what  are  general  average  ex- 
penses and  as  to  the  apportionment  thereof,  the  policy  pro- 
viding that  general  average  is  payable  as  per  foreign  state- 
ment, if  in  accordance  with  the  contract  of  affreightment  cer- 
tain items  cannot  be  selected  out  of  those  expenses  and  be 
claimed  on  the  ground  that  under  English  law  they  are  partic- 
ular average  charges.396 

"»  Insurance  Co.  v.  Harris,  3  Phila.  (Pa.)  136;  Simonds  v.  White, 
2  L.  J.  K.  B.  159;  2  Phillips  on  Insurance,  3d  ed..  163,  sees.  1413,  1414. 

•"  So  stated  in  Lowndes'  General  Average,  3d  ed.,  160-66. 

",4  Depau  v.  Ocean  Ins.  Co.,  5  Cow.  (N.  Y.)  63;  Peters  v.  Warner 
Ins.  Co.,  3  Sum.  (C.  C.)  393;  1  Slory  (C.  C.)  471;  14  Pet.  (T\  S.)  112; 
Mavro  v.  Ocean  M.  Ins.  Co.,  9  L.  R.  Com.  P.  593;  10  L.  R.  Com.  P. 
414;  Loring  v.  Neptune  Ins.  Co.,  5  Cow.  (N.  Y.)  63;  Strong  v.  Fire- 
men's Ins.  Co.,  11  Johns.  (N.  Y.)  323.  But  see  Thornton  v.  United 
States  Ins.  Co.,  12  Me.  150;  Shin*  v.  Louisiana  State  Ins.  Co.,  6  Mart., 
N.  S.  (La.),  629.  And  examine  Barnard  v.  Adams,  10  How.  (U.  S.) 
307;  2  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  18S7,  910,  et 
seq. 

"■  The  Brigella    (C.  A.  Prob.  Div.  1893),  2  L.  R.  Q.  B.  189. 

•"  The  Mary  Thomas  (C.  A.  Prob.  Div.  1894),  1  L.  R.  Q.  B.  D.  108. 
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§  i54()S.  lii^ht  of  AH  ion  l>y  Insured — Commencement 
of  Suit — Generally. — Where  policies  contain  a  clause  stip- 
ulating that  the  action  must  be  brought  within  a  certain  spe- 
cified time,  either  after  the  loss  or  after  furnishing  proofs,  tlio 
action  lias  been  held  to  be  commenced  so  as  to  preserve  all 
rights  of  the  assured  if  within  such  period  of  time  as  is  spe- 
cified the  summons  or  writ  has  been  issued  returnable  before 
the  expiration  of  the  time  limited,  and  due  diligence  is  exer- 
cised in  endeavoring  to  obtain  service  upon  the  company  or  its 
agent.  If  service  cannot  be  obtained  through  no  fault  of  the 
insured,  it  is  held  that  bad  faith  cannot  be  imputed  to  him, 
and  a  second  summons  may  be  issued  after  the  expiration  of 
the  period  named,  and  service  had  upon  the  insurer,  which 
will  be  as  binding  as  if  the  former  summons  had  been  served.1 
If  the  manner  of  bringing  suit  is  prescribed  by  a  statute, 
there  should  be  a  substantial  compliance  in  all  essential  respects 
with  the  statutory  provision. 

§  3469.  Action  when  Contract  Completed  but  Policy 
not  Delivered — Trover  for  Policy  Executed. — As  already 
stated,  a  binding  parol  contract  of  insurance  may  be  entered 
into  between  the  parties,  and  the  insured,  upon  proof  of  the 
same,  may  recover,  and  a  contract  of  insurance  may  be  com- 
pleted except  the  delivery  of  the  policy,  and  before  such  deliv- 
ery a  loss  may  occur.  In  addition  to  the  remedy  of  the  in- 
sured in  equity,  if  the  insurer  refuses  to  deliver  the  policy, 
it  is  held  that  he  may  instead  bring  an  action  at  law  upon  the 
contract  as  completed  proving  the  terms  of  the  same.2  If  a 
binding  slip  is  given  until  the  delivery  of  the  policy,  then,  in 
an  action  upon  the  contract  before  the  policy  has  been  deliv- 
ered, the  recovery  must  rest  upon  and  be  subject  to  the  same 
terms  and  conditions  as  the  usual  policies  of  the  defendant 

1  Peoria  F.  &  M.  Ins.  Co.  v.  Hall,  12  Mich.  202;  Madison  Ins.  Co. 
v.  Fellows,  1  Disn.  (Ohio)  217. 

*  Davenport  v.  Peotria  M.  &  F.  Ins.  Co.,  17  Iowa,  276;  Commer- 
cinl  Ins.  Co.  v.  Halleek,  3  Dutch.  (N.  J.)  645;  affirming  s.  e.  2  Dutch. 
(N.  J.),  268;  Perkins  v.  Washington  Ins.  Co.,  4  Cow.  (N.  Y.)  645;  Ham- 
ilton v.  Lycoming  Ins.  Co.,  5  Fa.  St.  339. 
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company  covering  such  risks.3  If  the  contract  has  been  com- 
pleted and  the  policy  executed  but  not  delivered,  an  action 
of  trover  will  also  lie  against  the  insurer  for  withholding  the 
same,  upon  proof  of  the  contract  having  been  completed.4 

§  3470.  Forms  of  Action.  —  It  is  held  in  a  federal 
decision  that  assumpsit  is  not  the  proper  form  of  action  in  a 
suit  upon  a  policy  of  insurance  under  seal;5  but  in  an  early 
state  case  it  is  decided  that  it  does  lie  where  indorsements  up- 
on a  policy  are  not  under  seal,  if  the  original  contract  contains 
nothing  which  continues  it  in  force  as  a  specialty  and  binds 
the  company  by  such  indorsements.6  So  in  another  early  case 
debt  is  held  to  be  the  proper  form  of  action  to  recover  upon  a 
policy  of  insurance  renewed  by  parol  indorsement,7  and  it  is 
also  held  if  a  policy  provides  that,  upon  payment  of 
the  premium  and  a  renewal  receipt  being  given,  the  pol- 
icy shall  continue  in  force,  an  action  of  covenant  may 
be  brought  upon  such  renewal.8  So  in  cases  relating  to 
a  failure  to  levy  an  assessment  it  may  be  a  question 
whether  an  action  at  law  should  first  be  brought,  or 
whether  the  action  should  be  a  writ  of  mandamus.9  So  quo 
warranto  may  be  a  proper  remedy  in  certain  cases  against  an 
insurance  company.10  The  forms  of  action  upon  a  policy  in 
the  several  states  must,  however,  depend  largely  upon  ex- 
isting code  provisions,11  but  it  may  be  generally  stated  that 
such  form  may  be  designated  as  a  complaint  or  petition.     In 


•  Lippmann  v.  Niagara  F.  Ins.  Co.,  121  N.  Y.  454. 

*  So  held  in  Cohn  v.  Insurance  Co.  of  North  America,  1  Wash.  (C. 
C.)  93. 

6  Hepburn  v.  Auld,  1  Craneh  (U.  S.),  331.  See  Mitchell  v.  Union 
L.  Ins.  Co.,  45  Me.  104;  71  Am.  Dec.  529;  4  Thompson  on  Corpora- 
tions, sec.  5071. 

6  Mutual  Ins.  Co.  v.  Diehl,  18  Md.  26. 

7  People's  Ins.  Co.  v.  Spencer,  53  Pa.  St.  353;  91  Am.  Dec.  217. 

8  Heron  v.  Peoria  etc.  Ins.  Co.,  38  111.  235. 
0  See  sec.  3473.  herein. 

18  See  sec.  3478,  herein. 

"■  See  Maxwell  on  Code  Pleading,  ed.  1892,  for  forms  of  complaints, 
petitions,  and  answers,  pp.  6SS-95,  806. 
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the  United  S  lurts  the  system  of  pleading  differs,  and 

the  codes  arc  aol  of  force  in  original  actions,  and  the  question 
of  the  form  of  the  action  may  be  of  more  importance,  especial- 
ly upon  questions  of  jurisdiction  of  law  or  equity.  Although, 
under  the  codes  the  form  may  not  be  important,  yet  the  dis- 
tinction between  law  and  equity  is  not  abrogated. 

§  1J471.  No  Action  against  Insurers  —  Refusal  to 
Insure. — The  officers  of  several  insurance  companies  may 
combine  and  refuse  to  insure  the  property  of  a  person,  and  in 
such  case  no  action  lies  against  them  on  the  ground  of  conspir- 
acy againsl  the  insured.  The  insurers  are  held  to  have  a  right, 
either  individually  or  collectively,  to  refuse  a  risk  which  they 
for  any  reason  may  not  desire  to  assume.  And  though  such 
refusal  may  he  malicious,  still  the  insured  is  held  to  have  no 
right  of  action.1-  Where  several  companies  combined  to  re- 
fuse the  issuance  of  any  policies  upon  any  ship  upon  which  a 
particular  person  should  be  employed  as  master,  it  was  held 
that  no  action  for  damages  would  exist  against  such  companies 
on  the  ground  of  conspiring  to  prevent  such  person  from  ob- 
taining employment.13 

§  3472.  Several  Policies  upon  Same  Property — Dou- 
ble Insurance — Pro-rata  Clause. — If  there  are  several  pol- 
icies upon  the  same  piece  of  property,  or  if  double  insurance 
has  been  effected,  the  insured,  in  the  absence  of  any  clause  in 
the  policies  providing  for  a  liability  only  to  a  proportionate 
share  of  the  loss,  may  sue  any  one  of  the  insurers  for  the  whole 
loss;  or  if  one  policy  is  not  sufficient  to  cover  the  entire  loss, 
he  may  recover  from  any  set  of  insurers  the  full  amount  of 
loss,  the  co-insurers  being  liable  to  them  for  contribution.14 
The  policy  in  many  instances,  however,  contains  a  pro  rata 

"  mint  v.  Simonds,  10  Mo.  583. 

»  Orr  v.  Homo  Mut.  Ins.  Co.,  12  La.  Ann.  255. 

M  Cronl  v.  Kentucky  etc.  Mut.  Ins.  Co..  15  B.  Mon.  (Ky.)  432;  Wig- 
gin  v.  Suffolk  Ins.  Co..  18  Pick.  (Mass.)  145;  Watson  v.  Insurance  Co. 
of  North  America,  3  Wash.  (C.  C.)  661;  Thurston  v.  Koch,  4  Dall. 
(C.  C.)  348;  Newby  v.  Reid,  1  W.  Black,  41G.    See  sec.  2489,  herein. 
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clause  providing  that  the  insurer's  liability  under  the  policy 
shall  not  be  greater  than  the  amount  insured  therein  shall  bear 
to  the  whole  amount  of  the  insurance  upon  the  property,  such 
provision  referring  to  other  or  double  insurance,  and  not  to 
insurances  upon  different  interests.15  In  such  a  case  the  in- 
sured can  only  recover  such  proportionate  share  from  each  in- 
surer.16 If  an  insurer  under  such  a  policy  pays  to  the  insured 
more  than  its  proper  share,  it  is  held  that  the  insured  may 
still  recover  from  the  others  to  the  extent  of  their  liability, 
independent  of  the  excess  paid  by  any  insurer  beyond  his 
liability,17  and  the  insurer  can  have  no  recourse  to  compel 
the  other  insurers  to  contribute  to  him  except  in  case  of  fraud 
on  the  accepted  facts.18 

§  3473.  Failure  or  Refusal  to  Levy  Assessment — Ac- 
tion for  Breach  of  Contract. — If  the  certificate  in  a  mu- 
tual benefit  society  or  insurance  organization  provides  for  an 
assessment  to  be  made  upon  the  happening  of  a  certain  event, 
an  action  at  law  for  breach  of  contract  may  be  maintained 
against  the  organization  in  case  of  a  failure  to  levy  such  an 
assessment.19  But  it  is  held  that  only  nominal  damages  may 
be  recovered  for  refusal  to  make  the  assessment  in  accordance 
with  the  stipulations  within  the  certificate.20  There  is,  how- 
ever, much  authority  for  the  contrary  view  that  the  plaintiff 

»  Titus  v.  Glen's  Falls  Ins.  Co..  81  N.  Y.  415.  See  sees.  2492-95, 
herein. 

16  See  Lucas  v.  Jefferson  Ins.  Co.,  6  Cow.  (N.  T.)  635.  See,  also, 
Haley  v.  Dorchester  Mut.  Ins.  Co.,  12  Gray  (Mass.),  543;  1  Allen 
(Mass.),  536,  and  sees.  2492-95,  herein. 

1T  Connecticut  F.  Ins.  Co.  v.  Merchants'  etc.  Ins.  Co.  (Va.  1886),  15 
Ins.  L.  J.  615. 

18  Lucas  v.  Jefferson  Ins.  Co.,  6  Cow.  (N.  Y.)  635. 

19  Lawler  v.  Murphy,  8  L.  R.  Annot.  113;  58  Conn.  294;  Kaw  Val. 
etc.  Assn.  v.  Lemke,  40  Kan.  142;  19  Pac.  Rep.  337;  Earnshaw  v. 
Sun  Mut.  Aid  Soc,  68  Md.  465;  12  Atl.  Rep.  884;  Bentz  v.  Northwest- 
ern Aid  Assn.,  40  Minn.  202:  41  N.  W.  Rep.  1037;  Reynolds  v.  Equita- 
ble Ace.  Assn.,  1  N.  Y.  Supp.  738. 

20  Curtis  v.  Mutual  B.  L.  Ins.  Co.,  48  Conn.  98;  Bailey  v.  Mutual  B. 
Assn.,  71  Iowa,  689;  27  N.  W.  Rep.  770;  Newman  v.  Covenant  Mut 
B.  Assn.,  72  Iowa,  242;  33  N.  W.  Rep.  662;  Garretson  v.  Equitable  etc. 
Assn.,  74  Iowa,  419;  38  N.  W.  Rep.  127. 
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shall  be  entitled  to  a  recovery  to  the  full  amount  which  might 
be  received  under  the  certificate,  placing  the  burden  of  proof 
upon  the  defendant  to  shew  that  such  a  sum  would  not  have 
been  realized  by  an  assessment.21  "Where  a  certificate  pro- 
vided for  the  levying  of  an  assessment  and  the  payment  of 
eighty  per  cent  of  the  amount  realized  therefrom  to  the  ben- 
eficiary, which  provision  the  company  refused  to  comply  with, 
and  denied  liability,  it  being  shown  that  if  the  assessment 
had  been  made  a  substantial  sum  would  have  been  realized, 
the  company  was  held  liable  for  damages.22  An  action  at  law 
may  be  brought  upon  the  certificate  without  first  resorting  to 
mandamus,  and  recovery  may  be  had  by  proof  of  the  amount 
that  such  assessment  would  realize.23 

§  3474.  Failure  or  Refusal  to  Levy  Assessment — 
Mandamus — Conclusion. — There  is  some  conflict  between  the 
courts  as  to  whether  a  mandamus  will  lie  to  compel  the  levy- 
ing of  an  assessment,  in  case  of  the  refusal  or  failure  of  a  mu- 
tual company  so  to  do  in  compliance  with  the  contract,  prior 
to  any  action  to  decide  the  liability  of  the  defendant.  There 
are  some  decisions  in  favor  of  this  remedy,  and  in  several  in- 
stances where  the  action  has  been  brought  demanding  judg- 
ment for  the  amount  of  the  policy  or  certificate  the  plaintiff 
has  been  permitted  to  amend  his  petition  so  as  to  include  there- 
in a  prayer  for  mandamus  to  compel  the  levying  of  an  assess- 
ment.24   In  two  cases  in  Iowa,  however,  it  has  been  held  that 

"  Lenders  v.  Hartford  L.  A.  Ins.  Co.,  12  Fed.  Rep.  405;  4  Mc- 
Crary  (C.  0.),  149;  Lawler  v.  Murphy.  20  Atl.  Rep.  457;  Elkhart  v. 
Houghton,  103  Ind.  280.  But  see  Newman  v.  Covenant  etc.  Assn., 
72  Iowa.  242:  .T.  N.  W.  Rep.  002;  Tobin  v.  Western  Aid  Soc.,  72  Iowa, 
261 :  83  N.  W.  Rep.  663. 

n  Jackson  v.  Northwestern  Mut.  R.  Assn.,  73  "Wis.  511;  41  N.  W. 
Rep.  708. 

»  Doty  v.  Now  York  State  Mut.  B.  Assn.,  02  N.  Y.  012;  29  N.  Y.  St. 
Rep.  89fi;  O'Brion  v.  Home  B.  Soc,  57  Hun  (N.  Y.),  495;  Darrow  v. 
Family  Fund  Soc,  110  N.  Y.  nr.7. 

14  Nowman  v.  Covenant  Mut.  B.  Assn.,  70  Iowa,  50;  50  N.  W.  Rep. 
33;  1  L,,  R.  Annot.  159;  Rainsbarper  v.  Mutual  Aid  Assn.,  72  Iowa, 
191:  ?,?,  N.  W.  Rep.  020.  See  sec.  109,  as  to  specific  performance  of 
contract  to  levy  assessment. 
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mandamus  is  not  the  proper  remedy,  since  where  the  company 
or  association  deny  all  liability  the  question  of  such  liability 
should  be  settled  first  in  a  proper  action  in  a  court  of  law. 
The  issuance  of  the  writ,  it  is  said,  does  not  decide  this  ques- 
tion, the  writ  being  issued  in  those  cases  where  an  established 
right  exists.25  And  from  a  consideration  of  the  question  this 
would  seem  to  be  the  better  rule,  for  mandamus  does  not  ap- 
pear to  be  a  proper  remedy  in  such  a  case.  It  would  seem 
that  mandamus  would  not  lie  until,  as  we  have  stated,  the 
question  of  the  liability  of  the  defendant  has  been  determined 
in  an  action  at  law,  since  otherwise  the  company,  having  a 
good  defense  at  law,  might  in  many  instances  be  compelled  to 
comply  with  the  order  of  the  court,  which  would  be  manifest- 
ly unjust.  It  is  held,  however,  that  where  a  judgment  has 
been  rendered  upon  a  certificate,  and  the  society  has  made 
no  assessment  to  satisfy  it,  the  execution  being  returned  un- 
satisfied, mandamus  lies  to  compel  the  levying  of  such  an  as- 
sessment by  the  society  to  pay  such  judgment.26  In  such  a 
case  mandamus  would  seem  to  be  the  proper  remedy,  though 
it  has  been  decided  in  Michigan  that  such  proceedings  do  not 
lie,  but  that  the  remedy  was  in  sequestration  proceedings. 
This  decision  was,  however,  given  under  a  statute27  which  pro- 
vided that  in  case  of  an  execution  upon  a  judgment  against 
any  corporation  being  returned  unsatisfied,  sequestration  pro- 
ceedings should  follow.  It  will  be  seen  that  the  plaintiff  in 
this  class  of  cases  has  two  remedies,  one  in  equity  to  compel 
specific  performance  of  the  contract,  and  one  in  an  action  at 
law  for  breach  of  the  contract,  in  which  latter  case  it  is  held 
that  mandamus  may  be  issued  after  an  execution  returned 
unsatisfied  to  compel  the  levying  of  an  assessment. 

§  3475.    Election  of  Insurers  to  Rebuild — Garnishment. 

"Where  a  fire  policy  contains  a  provision  permitting  the  insur- 

»  Excelsior  Mut.  Aid  Assn.  v.  Riddle.  91  Ind.  84;  Burland  v.  North 
Western  B.  Assn.  47  Mich.  427;  Bates  v.  Detroit  Mut.  B.  Assn.,  47 
Mich.  626. 

"  People  v.  Masonic  etc.  Assn.,  126  N.  T.  615;  34  N.  Y.  St.  Bep.  333; 
12  N.  T.  Supp.  171.  See  Miner  v.  Michigan  Mut.  B.  Assn.,  65  Mich. 
S4;  31  N.  W.  Bep.  763.  decided  under  statute. 

*  How.  Stats.,  sec.  8153. 
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ers  to  rebuild  or  repair  or  replace  the  property  destroyed,  if 
the  company  elects  so  to  do  and  fails  to  restore  the  property 
to  its  former  condition,  or  to  replace  goods  destroyed,  an  ac- 
tion lies  against  it  for  breach  of  contract.28  If  the  company 
has  elected  to  rebuild  instead  of  paying  the  loss,  it  cannot  be 
garnisheed  by  any  creditor  of  the  insured  for  a  debt  in  any 
form.20  A  question  may  arise  as  to  whether  an  insurance 
company,  having  incurred  a  liability  under  a  policy  contain- 
ing a  clause  of  this  nature,  can  be  garnished  by  a  creditor  of 
the  assured  prior  to  an  election  by  the  company,  but  it  would 
seem  that  it  cannot.30  And  there  is  a  strong  reasoning  in 
support  of  such  a  principle.  The  right  of  the  company  to  an 
election  is  a  contract  right,  and  it  may  be  of  a  great  advan- 
tage to  it,  of  which  the  action  of  garnishment  might,  if  per- 
mitted, operate  to  deprive  it,  especially  in  view  of  the  fact  that 
such  right  may  have  been  the  moving  cause  in  effecting  the 
contract. 

§  3476.  Attachment  and  Garnishment. — If  an  insurance 
company  has  become  liable  to  the  insured  for  a  loss  sustained 
under  a  policy  issued  by  it,  a  creditor  of  the  insured  may  gar- 
nishee the  company.31  And  it  is  held  that  such  an  action  will 
lie  though  the  property  itself  is  exempt  from  attachment.  So 
where  household  furniture  was  destroyed  it  was  held  that  such 
process  would  lie  against  the  fund  in  the  hands  of  the  insur- 
er.32 But  the  decisions  are  not  unanimous  as  to  whether  gar- 
nishment will  lie  against  the  fund  before  proofs  of  loss  have 

•  Morrell  v.  Irvlnjr  F.  Ins.  Co..  33  N.  T.  420;  88  Am.  Dec.  396;  Wyn- 
koop  v.  Niagara  F.  Ins.  Co..  91  N.  Y.  478;  43  Am.  Rep.  686.  See  c. 
lxv,  herein. 

»  So  hold  in  Hurst  v.  Home  Frot.  F.  Ins.  Co..  81  Ala.  174;  1  S.  Rep. 
200;  Stone  v.  Mutual  F.  Ins.  Co..  74  Md.  571;  22  Atl.  Rep.  1051;  dis- 
tlngnlshipg  Anderson  v.  Assurance  Co.,  55  T^.  J.  Q-  B.  146. 

»  Brown  v. rope,  26  111.  App.  233;  Murtz  v.  Detroit  F.  &  M.  Ins.  Co., 

28  Mich.  201. 

"  Swamscott  Machine  Co.  v.  Partridjre.  25  N.  H.  369;  Boyle  V. 
Franklin  F.  Tns.  Co.,  7  Watts  &  S.  (Pa.1)  76. 

»  Wooster  v.  Page,  54  N.  H.  125;  20  Am.  Rep.  128. 
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teen  furnished  to  the  company.33  It  has  been  held  that  credit- 
ors of  the  beneficiary  of  the  insured  may  attach  the  fund  in 
the  possession  of  the  company,  society,  or  association  for  a 
debt  due  from  the  beneficiary.34  As  already  noted,  in  many 
states  there  are  statutes  making  the  fund  due  to  the  widow  of 
the  deceased  or  to  certain  beneficiaries  from  a  society  or  asso- 
ciation upon  the  death  of  a  member  free  from  attachment  by 
any  creditors  of  the  member  or  of  the  beneficiaries,  and  as  it 
is  the  object  of  many  such  associations  to  provide  only  for  the 
families  of  the  deceased  members  by  such  insurances,  such 
statutes  as  exist  are  for  the  very  purpose  of  protecting  such 
funds.35 

§  3477.  Recovery — Insurer  in  One  State — Company 
cannot  be  Garnished  in  Another. — If  an  insurance  company 
has  become  liable  in  one  state  for  a  loss  to  property  there  sit- 
uated, and  the  loss  has  been  adjusted  and  is  payable  within 
that  state,  it  cannot  be  garnished  in  another  state  where  it 
has  neither  money  nor  property  of  the  debtor  subject  to  process 
of  the  court.36  And  the  fact  that  an  insurance  company  organ- 
ized under  the  laws  of  one  state  and  resident  therein  appoints 
an  agent  in  a  foreign  state  on  whom  service  of  process  can  be 
had,  so  as  to  enable  it  under  the  laws  of  that  state  to  do  busi- 
ness therein,  will  not  so  change  the  domicile  of  such  corpora- 
tion as  to  render  a  debt  which  the  company  owes  to  a  resident 
of  the  state  in  which  organized,  and  which  was  incurred  under 
a  fire  policy  upon  property  located  in  that  state,  an  indebted- 
ness existing  in  such  foreign  state,  and  therefore  the  penden- 
cy of  an  attachment  suit  against  the  creditor  by  garnishment 

»  That  it  will  not  lie,  see  Pettingill  v.  Hinks,  9  Gray  (Mass.),  169; 
Martz  v.  Detroit  F.  &  M.  Ins.  Co.,  28  Mich.  201,  and  Lovejoy  v.  Hart- 
ford Ins.  Co.,  11  Fed.  Rep.  63.  That  it  will  lie,  see  Guardian  F.  Ins. 
Co.  v.  Field,  45  Pa.  St.  129. 

M  Geiger  and  Board  v.  McLin,  78  Ky.  232;  Commercial  Travelers* 
Assn.  v.  Newkirk,  16  N.  Y.  Supp.  177;  Hawkinson  v.  Page,  31  Fed. 
Rep.  184. 

"  See  Schillinger  v.  Boes,  85  Ky.  357;  3  S.  W.  Rep.  427;  chaps,  xxv, 
xxvi,  herein. 

"  American  Cent.  Ins.  Co.  v.  Hettler,  37  Neb.  849;  56  N.  W.  Rep. 

711. 
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of  the  company  in  such  foreign  state  is  no  defense  to  an  ac- 
tion on  the  policy  in  the  Btate  of  the  company's  organization, 
where  the  creditor  has  put  in  no  appearance  in  such  foreign 
state  to  the  attachment  suit,  and  there  has  been  no  personal 
service  of  process  on  him  therein.37 

§  3478.  Action  against  Foreign  Company — Quo  War- 
ranto— Mandamus. — It'  a  foreign  insurance  company  is  carry- 
ing on  business  within  a  state  contrary  to  the  statute,  or  in  a 
manner  dirferent  from  that  authorized  by  its  license,  quo 
warranto  is  held  to  be  the  proper  manner  of  inquiring  into 
such  charges.38  "Where  the  insurance  commissioner  is  author- 
ized by  statute  to  do  certain  acts  ministerial  in  their  nature, 
such  as  revoking  a  foreign  insurance  company's  license  for 
noncompliance  with  the  requirement  of  a  statute,  it  is  held 
that  mandamus  will  not  he  to  set  aside  such  order.39 

§  3479.  Action  by  Foreign  Company  to  Recover 
Money  Paid  Agent. — If  by  the  laws  of  a  state  a  foreign  insur- 
ance company  is  forbidden  under  certain  penalties  to  tran- 
sact business  with  the  state  without  having  complied  with  the 
laws  of  such  state,  such  a  company,  which  has  failed  to  so  com- 
ply as  required  cannot  recover  from  its  agent  resident  in  the 
state  money  which  has  been  sent  to  such  agent  by  members  of 
the  company  under  an  assessment  made  by  the  company.40 

|  3480.  Action  Where  Insured  Enters  into  Contract 
Induced  by  Fraud. — If  a  person  is  fraudulently  induced 
by  false  representations  as  to  dividends  which  he  will  receive 
from  the  company,  or  as  to  the  conditions  or  assets  of  the  com- 
pany, so  that  he  enters  into  a  contract  relying  on  such  repre- 
sentations, he  may  maintain  an  action  whenever  such  fraud  has 

«  Douglass  v.  Phenix  Ins.  Co.,  138  N.  Y.  209;  52  N.  Y.  St.  Rep.  164; 
33  N.  E.  Rep.  938. 

»  State  v.  Fidelity  &  Cas.  Co.,  77  Iowa,  648;  42  N.  W.  Rep.  509; 
State  v.  Vigilant  Ins.  Co.,  30  Kan.  585. 

*•  Hartford  F.  Ins.  Co.  v.  Commissioner  of  Ins.,  70  Mich.  485;  38 
N.  W.  Rep.  474;  14  W.  Rep.  632. 

44  People's  Mut.  Ben.  Soc.  v.  Lester  (Mich.  1895),  63  N.  W.  Rep, 
977. 
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come  to  his  knowledge,41  and  the  officers  and  directors  making 
such  representations  may  be  held  to  be  personally  liable  in  an 
action  for  deceit.42 

§  3481.  Action  by  Insured  after  Settlement. — Where 
the  insurer  has  by  fraudulent  means  procured  a  settlement 
with  the  insured  for  a  sum  which  is  much  less  than  he  is  en- 
titled to,  the  latter  may,  after  such  settlement,  sue  upon  the 
policy  to  recover  the  amount  due;  but  as  a  prerequisite  to  en- 
able him  to  sue,  he  must  first  rescind  the  contract  of  settle- 
ment and  offer  to  return  the  money  which  he  has  received.43 

§  3482.  Carriers — Rights — Remedies  against. — Upon  a 
policy  insuring  a  carrier  his  right  of  action  accrues  upon  the 
destruction  of  the  property  so  as  to  impose  a  liability  upon 
him,  and  is  not  contingent  upon  his  paying  the  loss.44  Where 
the  carrier  is  entitled  to  the  benefit  of  an  insurance  policy  un- 
der a  bill  of  lading,  if  the  insurance  company  pays  the  owner 
of  such  property  for  the  loss,  no  right  of  action  exists  against 
the  carrier  in  behalf  of  the  insured,45  and  the  carrier  may  be 
liable  to  the  insurer  where  by  negligence  or  the  creation  of  a 
public  nuisance  other  property  is  endangered.46 

41  Rohrschneider  v.  Knickerbocker  L.  Ins.  Co.,  76  N.  Y.  216.  See, 
also.  Tebbetts  v.  Hamilton  Mut.  Ins.  Co.,  3  Allen  (Mass.),  569. 

42  Salmon  v.  Richardson,  30  Conn.  360. 

■  Home  etc.  Co.  v.  Howard  (S.  C.  Ind.),  Ill  Ind.  544;  13  N.  E.  Rep. 
103;  Norwich  Union  F.  Ins.  Co.  v.  Girton,  124  Ind.  217;  24  N.  E.  Rep. 
984. 

44  So  held  in  California  Ins.  Co.  v.  Union  Carriers  Co.,  133  U.  S. 
387;  33  L.  Ed.  730;  7  R.  R.  &  Corp.  L.  J.  363;  19  Ins.  L.  J.  385;  10  Sup. 
Ct.  Rep.  365. 

45  So  held  in  Piatt  v.  Richmond  etc.  R.  R.  Co.,  108  N.  Y.  358;  10. 
Cent.  Rep.  101;  3  N.  Y.  (L.  ed.)  709. 

46  Where  a  railway  company,  having  made  a  contract  to  transport 
cotton,  neglected  to  do  so  promptly,  permitting  the  cotton  to  accu- 
mulate in  such  a  quantity  as  to  endanger  the  neighboring  property, 
it  was  held  that  it  was  guilty  of  creating  a  public  nuisance,  and 
that  the  insurer,  having  paid  the  amount  of  loss  on  the  property  de- 
stroyed in  the  vicinity  by  fire,  was  entitled  to  recover  from  the  car- 
rier: Marine  Ins.  Co.  v.  St.  Louis  I.  M.  &  S.  R.  R.  Co.,  41  Fed.  Rep. 
643. 
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§  3483.  Transfer  of  .Member  to  Another  Class — 
Wrongful  Refusal  of  Benefit  Society. — Where  the  constitu- 
of  a  benefit  society  provided  that  members  might  be  transfer- 
red from  one  class  to  another,  and  imposed  no  limitation  as  to 

.  and  a  member  of  one  class,  who  was  seventy-live  years 
old,  applied  for  transfer  to  another  class,  and  defendant's  med- 
ical examiner  stated  as  the  reason  for  the  rejection  that  the 
physical  condition  of  a  person  of  that  age  was  "not  such  as 
would  warrant  acceptance,"  it  was  held  that,  from  the  evi- 
dence, a  finding  that  the  application  was  illegally  rejected  on 
account  of  the  applicant's  age  was  proper.47 

§  3484.     Wrongful  Refusal  to  Transfer  Policy. — If  an 

insurer  wrongfully  refuses  to  transfer  a  policy  of  insurance,  he 
will  be  liable  for  the  loss  sustained  by  the  insured  in  conse- 
quence of  such  refusal.  Thus,  where  in  consideration  of  a  cer- 
tain deposit  a  policy  for  perpetual  insurance  was  issued,  which 
provided  that,  in  case  the  insured  should  transfer  or  assign 
the  policy,  "such  assignment  or  transfer  shall  be  brought  to 
the  office  of  the  company  to  be  entered  and  allowed"  within  a 
certain  time,  and  that  in  case  of  default  so  to  do  the  policy 
should  be  forfeited,  it  was  held  that  the  action  of  the  com- 
pany in  refusing  to  allow  and  enter  the  transfer,  because  of  a 
desire  to  terminate  such  insurances,  could  not  be  sustained,  and 
the  company  was  liable  in  damages  for  the  cost  of  procuring 
other  insurance.48 

§  3485.  Rights  and  Remedies  of  Insured — General 
Cases. — If  other  parties  than  the  insurer  have  made  good 
the  insured's  loss,  no  action  lies  against  the  insurer.49  Where 
goods  have  been  sacrificed  to  avoid  total  loss  the  owner  is  en- 
titled to  bring  suit  immediately,  without  demanding  either 
payment  or  contribution,  or  waiting  until  there  has  been  an 

47  Supreme  Lodge  K.  of  P.  v.  Sourwlne  (Ind.  App.  C.  1896),  44  N.  E. 
Rep.  315. 

"  Marshall  v.  Franklin  F.  Ins.  Co.  (Pa.  1896),  35  Atl.  Pop.  204. 

49  So  held  In  Freimansdorf  v.  YVatertown  Ins.  Co.,  9  Biss.  (C.  C.) 
1G7. 
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adjustment  of  the  average.50  In  an  action  upon  a  policy 
providing  that  "the  amount  named  therein  should  be  paid  on 
the  receipt  of  the  policy,"  it  is  unnecessary,  upon  refusal  of 
the  company  to  pay  at  all,  to  offer  to  surrender  the  policy  be- 
fore commencing  suit.51  Again,  where  a  policy  provides  that 
only  certain  funds  can  be  used  to  pay  any  loss,  an  action  may 
be  maintained  without  proving  either  the  existence  of  such 
funds  or  making  a  demand  for  their  application  to  the  pay- 
ment of  the  loss  previous  to  bringing  suit.52  If  a  policy  is 
issued  stating  no  periocf  for  which  the  insurance  is  to  continue, 
the  insured  is  entitled  to  bring  an  action  thereon  for  a  loss 
occurring  fourteen  days  after  its  issue.53  If  new  policies  are 
issued  in  consideration  of  the  surrender  of  existing  policies, 
the  rights  of  the  insured  are  held  to  be  based  upon  such  poli- 
cies, and  an  action  must  be  brought  on  them.54  In  an  action 
upon  a  life  policy,  where  the  insured  selects  one  of  two  modes 
of  insurance  offered  by  the  company,  his  heirs  cannot  after  his 
death  change  the  insurance  to  the  other  mode.55  The  assignee 
of  a  claim  under  a  policy  of  insurance  may  bring  a  suit  against 
the  company.56  If  one  insures  his  life  for  the  use  of  another, 
he  cannot  maintain  an  action  for  return  of  premiums  paid  by 
him  on  the  policy,  though  by  reason  of  fraud  on  the  part  of 
the  insurer's  agent  the  policy  never  took  effect.57  Again, 
in  case  money  is  obtained  by  the  assignment  of  a  void  policy 
of  insurance,  the  assignee  has  a  right  of  action  against  the 
assignor  for  the  money  thus  fraudulently  obtained.58     If  the 

89  See  Forbes  v.  Manufacturers'  Ins.  Co.,  1  Gray  (Mass.),  371;  Faulk- 
ner v.  Augusta  Ins.  Co.,  2  Me.  158;  39  Am.  Dec.  119. 
81  Schwarzbach  v.  Ohio  Valley  Prot.  Union,  25  W.  Va.  622. 
B  Cobb  v.  New  England  etc.  Ins.  Co.,  6  Gray  (Mass.),  192. 

83  Schroeder  v.  Trade  Ins.  Co.,  109  111.  157. 

84  Attorney  General  v.  Continental  Ins.  Co.,  91  N.  Y.  647. 

85  Mound  City  etc.  L.  Ins.  Co.  v.  Tunning,  19  Kan.  349. 

**  Where  an  insured  refused  to  accept  the  surrender  value  of  his 
policy  as  offered  by  the  company  and  brought  suit,  recovering  much 
more  than  they  had  offered,  it  was  held,  he  having  obtained  an  as- 
signment of  other  similar  claims,  that  they  were  assignable  and  that 
he  could  sue  thereon:  Metropolitan  Life  Ins.  Co.  v.  Fuller,  61  Conn. 
252;  23  Atl.  Rep.  193. 

87  Trabandt  v.  Connecticut  Mut.  L.  Ins.  Co..  131  Mass.  167. 

M  Northwestern  Mut.  L.  I.  Co.  v.  Elliott,  5  Fed.  Rep.  225. 
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action  is  upon  a  benefit  certificate  by  insured  he  cannot  re- 
r  for  the  benefits  accruing  after  commencement  of  the 

suit.51'  If  a  fire  policy  contains  an  arbitration  clause  and  also 
a  clause  allowing  the  company  the  right  of  election  as  to  pay- 
ing loss  or  repairing,  and  it  elects  to  repair  and  does  not  do  so 
properly,  it  cannot  then  insist  on  arbitration,  and  the  insured 
is  entitled  to  bring  suit.00 

§  3480.  Recovery  Back  by  Insurer  of  Money — Payment 
Made  or  Procured  by  Fraud — Mistake  of  Facts.  —  If  the 
insurer  pays  a  loss,  being  induced  so  to  do  by  fraud  or  by  a 
mistake  of  facts,  knowledge  of  which  would  have  been  a  suf- 
ficient defense  in  an  action  by  the  insured  upon  the  policy, 
the  money  so  paid  may  be  recovered.01  So  it  has  been  held 
that  where  a  warranty  has  been  broken  by  the  insured,  of 
which  the  insurers  were  not  aware  at  the  time  of  paying  the 
loss,  an  action  to  recover  the  money  back  will  lie.62  In  order, 
however,  to  recover  the  money  it  must  appear  that  the  act 
of  the  insured  would  have  prevented  a  recovery  by  him  under 
the  policy,63  and  such  mistake  of  facts  must  be  clearly  estab- 
lished.64 And  it  must  be  shown  that  the  insurers  were  not 
aware  of  such  facts  at  the  time  of  paying  the  loss,  and  could 
not  have  learned  of  them  by  reasonable  diligence.65  In  other 
cases,  however,  it  has  been  held  that  the  insured  may  recover 
the  money  paid  under  a  mistake,  though  guilty  of  negligence 

»  Baltimore  &  Ohio  E.  R.  Assn.  v.  Port,  122  Pa.  St.  579;  15  Ail.  Rep. 
885. 

"  Wynkoop  v.  Niagara  F.  Tns.  Co.,  91  N.  Y.  478;  43  Am.  Rop.  686. 

"  MeConnell  r.  Delaware  Ins.  Co.,  18  111.  228;  Hartford  Live  Stock 
Ins.  Co.  v.  Matthews,  102  Mass.  221;  Columbus  Ins.  Co.  v.  Walsh,  18 
Mo.  229;  Mutual  L.  Ins.  Co.  v.  Wager,  27  Barb.  (N.  Y.)  354;  Leferre 
v.  Boyee.  3  Barn.  &  Adol.  877;  Blze  v.  Dickinson,  1  Term  Rep.  285; 
Cox  v.  Prentice,  3  Mnulo  &  S.  344. 

n  De  Ilahn  v.  Hartley,  1  Term  Rep.  343;  approved.  2  Term  Rep. 
186;  Anderson  v.  Pitcher,  2  Bos.  &  P.  164;  3  Esp.  124;  Elting  v.  Scott, 
2  Johns.  (N.  Y.)  167. 

u  Berkshire  Tns.  Co.  v.  Sturgis,  13  Gray  (Mass.),  177. 

M  Biting  v.  Scott,  2  Johns.  (N.  Y.)  157. 

•*  American  Ins.  Co.  v.  Crawford.  89  111.  62;  Mutual  L.  Ins.  Co.  v. 
Wager,  27  Barb.  (N.  Y.)  354;  Eagan  v.  iEtna  F.  Ins.  Co.,  10  W.  Va. 
583;  Bille  v.  Lumley,  2  East,  479. 
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or  through  failure  to  make  inquiries  which  they  might  have 
niade,UG  although  it  would  seem  a  question  as  to  the  correct- 
ness of  such  rulings.  If  a  policy  of  life  insurance  is  obtained 
by  fraud,  an  action  will  lie  in  behalf  of  the  insurer  to  recover 
back  the  money  which  it  has  paid  upon  the  insured's  death.07 

§  3487.  Actions  for  Assessment — Premium  Notes — 
Deposit  Notes. — If  an  action  upon  a  premium  note  given  to 
an  insurance  company  the  plaintiff  should  show  the  execution 
of  the  note,  the  occurrence  of  the  loss  during  the  time  covered 
by  the  policy,  the  regularity  of  the  assessment,  and  a  demand 
made  upon  the  defendant  for  the  same,  and  proof  of  such  facts 
is  held  to  establish  prima  facie  the  plaintiff's  case.68  But  the 
fact  that  the  loss  has  occurred  must  be  shown.  So  a  mere  proof 
of  a  resolution  of  the  company's  board  of  directors  levying 
the  assessment  to  meet  the  indebtedness  of  the  company  has 
been  held  insufficient  to  establish  the  liability  on  the  note,, 
without  further  proof  that  the  losses  and  expenses  which  au- 
thorized the  assesment  had  actually  occurred;69  and  although 
a  policy  provides  that  in  case  of  default  by  the  insured  to  pay 
any  installment  due,  yet  the  company  may  recover  on  an  in- 
stallment note  any  premium  earned  prior  to  such  default.70 
If  an  installment  note  is  received,  as  permitted  by  the  charter, 
payable  absolutely  at  a  certain  time,  the  insurer  may  recover 

»  De  Hahn  v.  Hartley,  1  Term  Rep.  343;  approved,  2  Term  Rep. 
1S6;  Union  Nat.  Bank  v.  Sixth  Nat.  Bank,  43  N.  Y.  452;  Townsend! 
v.  Crowdy,  8  Com.  B.,  N.  S.,  477. 

67  National  L.  Ins.  Co.  v.  Murch,  53  N.  Y.  144;  reversing  6  Lane, 
100;  Lefevre  v.  Boyle,  Ellis  on  Insurance,  163. 

68  Whitman  v.  Mason.  40  Ind.  189;  Warner  v.  Green.  36  Iowa,  385; 
Great  Falls  Ins.  Co.  v.  Hovey,  45  N.  H.  292;  Ohio  Ins.  Co.  v.  Marietta 
Woolen  Co.,  3  Ohio  St.  34S;  Pacific  Ins.  Co.  v.  Guse.  49  Mo.  329;  8  Am. 
Rep.  132;  Sands  v.  Annersley,  56  Barb.  (N.  Y.)  598;  Devendorf  v. 
Beardsley,  23  Barb.  (N.  Y.)  656;  Kelly  v.  Tray  Ins.  Co.,  3  Wis.  254. 
In  Mitchell  v.  American  Ins.  Co.,  51  Ind.  396,  It  is  held  necessary 
to  aver  demand  in  the  complaint. 

"°  Pacific  Mut.  Ins.  Co.  v.  Guse,  49  Mo.  329:  8  Am.  Rep.  132,  n.,  135,. 
See,  also,  American  Ins.  Co.  v.  Schmitt.  18  Iowa,  502. 

70  See  Limerick  v.  Gorham,  37  Kan.  739;  15  Fae.  Rep.  909.  But  see 
Mutual  B.  L.  Ins.  Co.  v.  Jarvis.  23  Conn.  133;  Roberts  v.  New  Eng- 
land Mut.  L.  Ins.  Co.,  1  Disn.  (Ohio)  355;  s.  c,  2  Disn.  (Ohio)  100. 
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thereon  without  proof  of  loss  or  an  assessment  made.71  But 
no  action  lies  againsl  a  person,  who  Las  agreed  to  take  out  a 
P  'lilV  ;|!  a  certain  premium  and  given  a  deposit  note,  to  reeov- 
er  either  the  premium  or  deposil  note  where  he  refuse-  either 
to  sign  such  note  or  accept  the  policy.72  If  money  is  paid  with 
full  knowledge  of  all  facts,  it  cannot  be  recovered  on  the 
ground  of  ignorance  of  legal  rights.73  And  where  judgment 
has  been  rendered,  in  consequence  of  which  the  loss  is  paid, 
and  the  insurer  afterward  learns  of  fraud  which  would  have 
been  a  sufficient  defense  to  an  action  upon  the  policy,  another 
action  from  that  in  which  judgment  was  rendered  will  not  lie 
to  recover  the  money;74  for  "it  is  a  principle  of  common  law 
that  a  man  cannot  collaterally  impeach  or  call  in  question  a 
judgment  of  a  court  of  law  or  decree  in  equity  to  which  he  is 
a  party.  It  can  only  be  done  by  writ  of  error,  petition  for  a 
new  trial,  or  bill  in  chancery."  75  So  "it  is  most  clear  that 
the  merits  of  a  judgment  can  never  be  overhauled  by  an  origi- 
nal suit,  either  at  law  or  in  equity."  7fl 

§  3488.  Recovery  by  Creditor  as  Beneficiary  or  As- 
signee of  Life  Policy. — We  have  elsewhere  discussed  the 
right  of  a  debtor  to  take  out  a  policy  upon  his  debtor's  life, 
paying  the  premiums  himself,  and  where  the  policy  is  taken 
out  by  the  debtor  in  favor  of  his  creditor,  any  balance  in  ex- 
cess of  the  amount  of  the  debt  inures  to  the  family  of  the 
debtor;77  and  this  though  it  be  a  transfer  by  the  debtor  to  the 
creditor  by  a  bill  of  sale  absolute  on  its  face.78     And  a  policy 

T1  Davenport  F.  Ins.  Co.  v.  Moore,  50  Iowa.  619. 

"  Renl  Estate  etc.  Ins.  Co.  v.  Roessle,  1  Cray  (Mass.).  330. 

n  perry  v  Newcastle  Mut  F.  Ins.  Co.,  8  U.  C.  Q.  B.  3G3;  Bilble  v. 
Lumley,  2  East,  4H9. 

M  Homer  v.  Fish.  1  Pick.  (Mass.)  435.  See.  also,  Moses  v.  Mac- 
Lerlan,  2  Burr.  1008;  Phillips  v.  Hunter,  2  H.  Black.  415. 

n  Feek  v.  Woodbrldge,  8  Day  (Conn.),  3fi. 

Tt  Moses  v.  MacFerlan.  2  Burr.  1008,  per  Lord  Mansfield. 

"  See  American  Ins.  Co.  v.  Robertson,  28  Pa.  989;  C v.  Union 

Mut.  L.  Ins.  Co.  (U.  S.  O.  C.  1892),  12  S.  C.  Rep.  740;  2  Ins.  L.  J.  G45. 

"  Helmetag  v.  Miller,  70  Ala.  183;  s.  c,  52  Am.  Rep.  316;  Canthorne 
t.  Perry  (Tex.),  13  S.  W.  Rep.  268;  Levy  v.  Gellard  (Tex.),  13  S.  W. 
Rep.  304.    Where  a  policy  for  three  thousand  dollars  was  assigned  by 
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may  be  taken  out  by  creditors  on  the  life  of  an  infant,  but  in 
such  case  the  creditors  are  only  entitled  to  recover  to  the  ex- 
tent of  their  debt,  consisting  of  premiums  paid  by  them  and 
other  expenses  with  interest,  and  this  whether  the  policy  be  in 
the  infant's  name  or  their  own.79  In  Indiana  the  creditor 
may  recover  the  whole  amount  of  the  policy,  and  the  adminis- 
trator of  the  deceased  insured  cannot  recover  the  excess  of 
the  debt  amount  over  what  was  actually  due  to  the  insured 
beneficiary.80     If  the  debtor  has  paid  the  premiums  upon  the 

the  debtor  to  secure  a  debt  of  one  hundred  dollars,  it  was  held  that 
the  creditor  could  only  retain  the  amount  of  the  debt,  the  amount 
of  premiums  paid,  and  the  interest  thereon:  Cooper  v.  Weaver,  (Pa.), 
11  Atl.  Rep.  780.  See,  also,  Cooper  v.  Schaeffer  (Pa.),  11  Atl.  Rep. 
548. 

n  Rivers  v.  Gregg,  5  Rich.  Eq.  (S.  C.)  274. 

80  Amick  v.  Butler,  111  Ind.  578;  9  Week.  Rep.  842.  "The  right  to 
the  policy  and  to  the  benefits  to  be  derived  therefrom  was  absolute 
in  the  beneficiary  until  both  the  debt  and  advances  were  paid,  even 
conceding  that  the  oral  agreement  referred  to  would  have  been  en- 
forceable in  the  lifetime  of  the  insured.  The  beneficiary  in  a  life  poli- 
cy who  has  an  insurable  interest  in  the  life  of  the  insured  at  the  in- 
ception of  the  policy  may  enforce  payment  for  the  full  amount,  not- 
withstanding the  debtor  on  whose  life  it  runs  may  have  paid  the  debt. 
'Any  interest  sufficient  to  justify  the  insurance,  and  relieve  it  of  the 
gambling  aspect,  will  render  it  valid,  and  such  policy  will  continue 
valid  in  the  hands  of  a  beneficiary  or  assignee,  regardless  of  the  ces- 
sation of  interest,  provided  the  facts  show  entire  good  faith  and  a 
sufficient  justification':  Hine  and  Nichols  on  Life  Insurance,  82; 
Olmsted  v.  Keyes,  Connecticut  etc.  Co.  v.  Schaefer,  supra.  Per- 
haps, owing  to  the  particular  nature  of  contracts  such  as 
we  are  considering,  if  the  debtor  in  his  lifetime  had  tendered  the 
amount  of  the  debt  and  the  advances,  the  claim  of  the  legal 
representative  might  be  supported.  But,  in  the  absence  of  an 
offer  to  comply  with  his  agreement,  we  can  discover  no  rational 
ground  upon  which  the  court  can  now  compel  the  appellant  to  sur- 
render money  to  which,  according  to  every  principle  of  law,  he  has  a 
perfect  title,  and  in  which  neither  the  debtor  nor  his  representatives 
ever  had  any  interest,  legal  or  equitable.  *'A  distinguishing  element 
in  the  determination  of  cases  of  this  character  is  whether  the  one 
whose  life  is  insured  so  contracts  himself  to  pay  the  premiums  that 
an  action  could  be  maintained  against  him  by  the  creditor  for  that 
amount.  If  such  a  contract  is  shown,  then  the  policy  is  to  be  regard- 
ed as  a  collateral  security,  and  the  debtor  is  entitled  to  it  upon  the 
extinguishment  of  the  principal  debt;  while,  on  the  other  hand,  if  the 
creditor  pays  the  premiums,  and  the  debtor  is  under  no  obligation  to 
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v,  he  is  entitled  after  payment  of  the  debt  to  claim  the 
policy.81 

8  :54SO.  Where  Sue  and  Labor  Clause  Furnishes  Addi- 
tional Remedy  for  Salvage  (Maims.— Whether  salvage  claims 
properly  so  called  may  be  recovered  under  the  sue  and  labor 
clause  is  a  question  which  rests  upon  the  meaning  principally 
of  the  words  "factors,  servants,  and  assigns,"  and  it  is  held  that 
salvors  are  not  included  within  those  terms,  and  Lord  Black- 
burn so  declares  and  adds:  "It  is  all  one  whether  the  labor  is 
by  the  assured  or  their  agents  or  by  persons  whom  they  have 
hired  for  this  purpose;  but  the  object  was  to  encourage  exer- 
tion on  the  part  of  the  assured  not  to  provide  an  additional 
remedy  for  the  recovery  by  the  assured  of  indemnity  for  a  loss 
which  was  by  the  maritime  law  a  consequence  of  the  peril"; 
that  the  salvors  "did  not  labor  here  as  agents  of  the  assured 
and  to  be  paid  by  them  wages  for  their  labor,  but  as  salvors 
acting  under  the  maritime  law,  which  ....  gives  them  a 
claim  against  the  property  saved  by  their  exertions  and  a  lien 
on  it,  and  that  quite  independently  of  whether  there  is  an  in- 
surance or  not,  or  whether  if  there  be  a  policy  of  insurance 
it  contains  the  suing  and  laboring  clause  or  not."  He  then 
refers  to  Kidson  v.  Marine  Insurance  Company,82  and  says 
that  in  that  case  "all  the  extra  labor  was  directly  and  volun- 
tarily employed  by  the  agents  of  the  assured,  and  the  charges 
were  paid  by  them  in  consequence  of  this  employment.  In 
the  very  able  and  elaborate  judgment  of  Mr.  Justice  Mills 
not  a  word  can  l>e  found  to  countenance  this  extension  of  the 
construction  of  the  clause  beyond  what  seems  to  me  to  be  both 
its  language  and  its  objects,  and  except  the  passage  introduced 

repay  thorn,  tho  right  of  the  creditor  Is  absolute.'  Freme  v.  Brade.  2 
T>«-  r.ox  &  J.  5S2;  Knox  v.  Turner.  L.  R.  5  Oh.  515;  Gottlelb  v.  Cranch, 
4  TV  Oex  &  J.  440;  Godsal  v.  Webb.  2  Kern  (N.  Y.),  100.  As  has 
already  been  seen,  the  debtor  neithor  paid,  nor  waa  he  under  any 
Obligation  to  pay,  the  premiums.  Within  all  tho  rules,  therefore,  the 
appellant  became  the  absolute  owner  of  the  policy,  without  any  out- 
standing equity  in  the  debtor  or  his  representatives  until  such  pay- 
ment was  made  or  tendered  according  to  the  contract." 

M  Knox  v.  Turner.  L.  It.  9  Eq.  115. 

M  L.  It.  1  Com.  P.  535. 
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for  the  first  time  into  Arnould  by  the  present  editor  I  can  find 
nothing  in  any  text-book  tending  to  support  it."  83  In  an- 
other English  case,  which  was  one  of  "reinsurance  upon  a 
reinsurance,"  where  the  original  insurers  to  whom  the  ship 
had  been  abandoned  employed  an  association  to  save  the  ship, 
it  was  declared  that  the  words  "factors,  servants,  and  assigns," 
in  the  sue  and  labor  clause  did  not  cover  the  case,  although  the 
court  said  that  if  the  word  "agents"  had  been  employed  there 
would  have  been  more  hesitation  about  the  decision.84  Lord 
Blackburn's  judgment  and  that  given  in  the  last  case  are  crit- 
icised, the  former  rather  severely  by  Mr.  Maclachlan,  although 
in  the  last  case  he  says:  "It  must  be  admitted,  however,  that 
the  court  of  appeals  could  not  have  given  judgment  otherwise 
than  they  did,"  owing  to  lack  of  evidence  "of  the  ancient 
usage  as  to  the  terms  of  the  clause  and  their  peculiar  sense 
and  effect  derived  from  that  usage,"  and  he  is  of  opinion  that 
"factors"  is  identical  in  meaning  with  "agents."  85 

§  3490.  Actions  by  Insurers — Generally. — In  an  action 
by  a  mutual  company  to  recover  an  assessment  from  a  member, 
due  organization  and  the  right  of  the  company  to  act  under 
its  charter  will  be  presumed  in  the  absence  of  contrary  proof.86 
Under  such  policies  the  insurers  can  require  the  owners  to 
pursue  the  carrier  in  the  first  instance  and  decline  to  indem- 
nify them  until  the  question  and  the  measure  of  the  carrier's 
liability  is  determined.87  Where  agents  or  owners  of  a  ves- 
sel take  out  a  policy  of  insurance  to  secure  advances  made, 
the  insurance  company,  upon  payment  of  the  money  to  the 
agents  in  case  of  loss,  have  no  rights  of  action  against  the  own- 
ers of  the  vessel  either  under  an  assignment  or  the  doctrine 
of  subrogation.88 

83  Atchison  v.  Lohre,  4  App.  Cas.  755;  3  Q.  B.  D.  553;  1  Q.  B.  D.  502, 
decided  1879.  ' 

84  Uzilli  v.  Boston  M.  Ins.  Co..  15  Q.  B.  D.  11.  17.  decided  1885. 

85  2  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1887,  791-96, 
807-16.    See  Biays  v.  Chesapeake  Ins.  Co.,  7  Cranch  (U.  S.),  415. 

88  See  National  Mut.  F.  Ins.  Co.  v.  Yeomans,  8  R.  I.  25;  86  Am.  Dec 

610. 
87  Inman  v.  S.  C.  By.  Co..  129  U.  S.  128. 
44  Phoenix  Ins.  Co.  v.  Chadbourne,  31  Fed.  Rep.  300. 
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§  .'541)1.  Bight  to  Make  Post  Mortem — Exhuma- 
tion—  Accident  Risk. — If  the  right  to  have  a  post  mortem 
examination  made  or  to  have  the  body  exhumed  is  relied  on, 
it  would  seem  most  reasonable  that  such  right  should  be  ex- 
pressed clearly  and  in  no  uncertain  words  in  the  policy, 
especially  where  it  is  attempted  to  be  enforced  by  the  assurer 
as  a  condition  precedent.89  If  the  conditions  of  the  policy 
may  be  so  construed  as  to  give  a  right  to  a  post  mortem  exam- 
ination, yet  a  demand  upon  the  family  physician,  or  upon 
a  law  firm,  with  no  power  to  grant  the  request,  is  not  such  a 
demand  upon  deceased's  legal  representatives  that  the  re- 
fusal to  grant  such  request  constitutes  a  defense  for  nonpay- 
ment, and  a  refusal  to  grant  a  post  mortem  is  not  a  breach  of 
a  condition  precedent  where  the  assured  dies  from  accidental 
drowning.00 

89  Examine  Wehle  v.  United  States  Mut.  Ace.  Assn.  (N.  Y.  S.  0. 1895), 
63  St.  Rep.  464.  Condition  was  "any  medical  adviser  of  the  association 
shall  be  permitted  to  examine  the  person  or  body,"  etc.  See  sec.  3504 
herein. 

90  Ballantine  v.  Employers'  Ins.  Co.  (Scot.  C.  Sess.  1894),  31  Scott.  L. 
Rep.  230.  Condition  was,  "shall  furnish  all  such  other  information  and 
evidence  as  the  directors  may  require  from  time  to  time  or  may  consider 
necessary  and  proper  to  elucidate  the  case." 
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§  3495.  Jurisdiction — Generally. — Courts  of  law  have 
jurisdiction  in  actions  upon  contracts  of  insurance  correspond- 
ing to  that  upon  all  other  contracts,  and  the  residence  of  the 
parties  is  held  to  determine  the  local  jurisdiction.1  In  cer- 
tain cases  the  United  States  courts  will  take  jurisdiction,  as 
where  the  litigants  are  citizens  of  different  states.  Where  the 
jurisdiction  of  the  federal  courts  is  dependent  upon  the  fact  of 
diverse  citizenship,  a  corporation  will,  for  the  purposes  of 
jurisdiction,  be  considered  a  citizen  of  the  state  under  whose 
laws  it  is  incorporated  when  it  sues  or  is  sued  as  a  corporation 
alone.2  But  when  a  suit  is  brought  against  a  corporation 
and  the  directors  are  joined  as  parties,  one  of  whom  is  of  the 

1  Raun  v.  Gardner.  1  Wash.  (C.  C.)  145. 

*  Lafayette  Ins.  Co.  v.  French,  18  How.  (U.  S.)  404:  Insurance  Co. 
v.Francis,  11  Wall.  (U.  S.)  210;  Muller  v.  Dour.  94  U.  S.  445;  6  Thomp- 
son on  Corporations,  ed.  1896,  sec.  7449. 
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same  state  as  the  plaintiff,  the  circuit  court  will  not  take  juris- 
diction.3 

§  340G.      Jurisdiction — Judgment    in    Federal    Court 
after  Property  in  Custody  of  State  Courts. — When  proceed- 
ings have  been  instituted  under  a  state  act  for  the  dissolution 
of  an  insurance    company,  judgment  obtained    in  a  federal 
court  cannot,  after  such  proceedings  have  been  commenced, 
be  acted  upon  in  any  way  so  as  to  deprive  the  state  court  of  its 
jurisdiction.     All  proceedings  in  the  state  court  must  be  fi- 
nally disposed  of  in  that  tribunal,  and  the  judgment  obtained 
in  a  federal  court  can  only  be  presented  and  proved  the  same 
as  any  other  valid  and  subsisting  claim.4     The  courts  will  not 
interfere  with  the  proceeding?  of  the  state  court  and  its  offi- 
cera  who  are  duly  administering  the  assets  of  such  dissolved 
corporation.     Although  it  may  be  very  difficult  to  reconcile 
the  different  decisions  upon  this  point  in  the  United  States 
supreme  court,5  nevertheless  the  general  principle  to  be  ap- 
plied is  clear  and  to  this  effect, — that  whatever  court  first  ob- 
tains jurisdiction  of  the  res  or  assets  of  a  defendant  ought  to 
be  permitted  to  proceed  therewith  uninterrupted  by  any  other 
tribunal,  and   such   is  the   current  of   the  federal   decisions.6 
Therefore,  where  a  state  enters  upon  such  proceedings  under 
its  statute,  which  proceedings  may  result  in  a  decree  concern- 
ing the  entire  affairs  of  the  company,  it  is  held  to  have  exclu- 
sive jurisdiction,  with  which  no  federal  or  state  courts  can 
interfere.     Such  proceedings  are  intended  to  procure  an  equal 
distribution  of  the  assets  among  the  creditors  of  the  company, 
and  if  courts  of  other  states  or  federal  courts  could  by  their 
judgments  strike  through  such  proceedings,  it  would  interfere 
with  the  jurisdiction  of  the  state  whose  courts  have  charge 
of  the  assets  of  the  corporation,  and  entirely  defeat  the  pur- 

»  So  held  In  Leddon  v.  Virginia  T.  &  C.  S.  &  I.  Co.,  36  Fed.  -Rep.  6. 
Examine  6  Thompson  on  Corporations,  ed.  1896,  sees.  7422,  7477.  7453. 

■  Levi  v.  Columbia  Life  Ins.  Co..  1  Fed.  Rep.  206,  208,  209;  citing 
Taylor  v.  Caryl,  20  How.  (U.  S.)  583. 

•'Examine  Payne  v.  nook.  7  Wall.  (TJ.  S.I  425:  14  Wall.  (U.  S.)  252. 

•  Levi  v.  Columbia  La.  Ins.  Co.,  1  Fed.  Rep.  206,  per  the  court 
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poses  intended  to  be  accomplished.7  It  has  also  been  held 
that  if  the  property  of  an  insurance  company  is  in  the  hands 
of  a  receiver  in  the  state  courts,  the  federal  courts  will  not 
assume  jurisdiction  of  an  action  brought  by  the  policy  holders 
against  the  stockholders  for  fraudulent  appropriation  of  a  part 
of  the  assets  of  the  company.8  And  in  another  case  in  the  fed- 
eral courts9  no  view  contrary  to  the  foregoing  was  expressed, 
though  the  court  assumed  jurisdiction.  The  facts  of  the  case 
will  show  that  the  action  of  the  court  was  not  in  contravention 
of  the  rule  stated.  The  president,  vice-president,  and  secretary 
of  the  company,  in  pursuance  of  an  order  by  the  board  of 
directors,  assigned  all  the  property  of  every  description,  in- 
cluding real  estate  in  different  states,  to  the  vice-president,  to 
hold  as  a  trustee  in  accordance  with  the  terms  of  the  deed  of 
trust.  Such  transfer  had  not  been  authorized  by  a  previous  vote 
of  the  stockholders.  A  bill  was  brought  in  the  federal  court 
by  nonresidents,  alleging  insolvency  of  the  company,  fraudu- 
lency  of  the  trust  deed,  asking  that  it  be  set  aside,  and  praying 
for  a  receiver.  The  trustee  brought  an  action  in  chancery 
in  the  state  court,  asking  the  aid  of  the  court  in  administering 
the  trust  without  filing  any  bill  in  the  court.  A  creditor  of 
the  company,  also  a  resident  of  the  state,  filed  in  the  same 
court  a  bill  in  his  own  name  against  both  the  trustee  and  the 


T  In  the  case  above  cited  of  Levi  v.  Columbia  Life  Ins.  Co.,  1  Fed. 
Rep.  206,  208,  209,  the  court  says:  "It  would  result  in  a  race  of  dili- 
gence, whereby  through  a  particular  jurisdiction— it  may  be  the  state 
or  federal  courts  from  one  end  of  the  Union  to  the  other— priorities 
may  be  obtained  and  the  intention  that  the  assets  in  the  hands  of  the 
receiver  for  the  purpose  of  equal  distribution  amongst  all  the  de- 
mands against  the  company  be  entirely  defeated.  Consequently, 
when  proceedings  are  instituted  under  the  insurance  act  of  the  state 
with  regard  to  a  Missouri  corporation,  the  whole  matter  passes  into 
the  jurisdiction  and  cognizance  of  the  state  court,  and  whatever  oc- 
curs subsequently  thereto  with  regard  to  such  administration  must 
pursue  such  course  as  the  court  having  custody  theerof  may  deter- 
mine as  right  and  proper.  If  an  error  is  committed,  the  ordinary 
-course  must  be  pursued." 

•  Hamilton  v.  Chouteau,  6  Fed.  Rep.  339. 

•  Buck  v.  Piedmont  &  Arlington  L.  I.  Co.,  4  Fed.  Rep.  849. 
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company.  The  object  of  said  bill  was  similar  to  that  of  those 
bills  filed  in  the  federal  court.  It  was  held  by  the  federal 
court  that  the  constitutional  right  of  nonresident  citizens  to 
~uc  the  company  in  that  court  could  not  be  defeated  by  the 
action  of  a  resident  officer  of  the  company,  or,  under  the  cir- 
cumstances, by  a  creditor  of  the  company  It  further  held 
that  the  federal  court  was  the  proper  place  to  bring  the  action, 
since  the  transactions  of  the  company  covered  many  states, 
and  that  a  receiver  would  be  appointed.  In  this  case,  how- 
ever, it  appeared  that  no  receiver  had  been  appointed  in  the 
state  courts,  no  custody  taken  by  the  court  of  the  assets  of  the 
company,  no  jurisdiction  assumed  over  the  controversy,  either 
in  the  form  of  an  order  of  court  or  otherwise,  and  that  no  issue 
had  been  reached.  Consequently,  this  decision  will  not  be 
found  to  be  in  conflict  with  any  of  the  other  cases  cited  herein 
or  the  rule  which  we  have  stated.  A  judgment,  however, 
obtained  in  such  a  case  may  be  proved,  as  we  have  stated, 
in  the  same  manner  as  any  other  valid  claim.  And  although 
a  court  will  not  in  many  instances  take  cognizance  of  an  ac- 
tion commenced  subsequent  to  insolvency  proceedings,  if  the 
action  has  been  commenced  prior  to  such  proceedings  it  is  held 
that  there  is  nothing  to  prevent  rendering  a  judgment  in  an 
action.10 

§  3407.      Statute  as  to  Foreign  Companies — Service  of 
Process    and    Exclusive   Jurisdiction    of   State    Court. — 

Statutes  in  many  states  have  been  passed  providing  that  for- 
eign insurance  companies  shall,  as  a  prerequisite  to  doing  busi- 
ness in  the  state,  appoint  an  agent  upon  whom  service  of  pro- 
cess may  be  made  in  suits  against  such  companies  in  the  state 
courts,  and  in  some  instances  further  providing  that  such  state 
courts  shall  have  exclusive  jurisdiction  of  all  cases  arising  in 
the  state,  and  that  the  company  shall  agree  not  to  remove 
suits  into  federal  courts.11  Where  a  statute  requires  the  ap- 
pointment by  a  foreign  company  of  an  agent  for  service  of 

10  Hunt  v.  Columbian  Tns.  Co..  r>5  Me.  200. 
u  See  sec.  328,  herein,  and  notes. 
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process,  it  is  held  that  such  an  appointment  will  confer  upon 
the  state  courts  jurisdiction,  so  that  if  a  judgment  is  regu- 
larly obtained  against  the  company  therein  it  will  be  consid- 
ered as  valid,  as  if  the  corporation  was  a  resident  of  the  state,12 
since  by  the  appointment  of  such  an  agent  the  company  is  held 
to  consent  in. advance  to  be  sued  in  the  state  court.13  So 
where  a  foreign  company  agrees  to  subject  itself  to  the  laws 
of  a  state,  and  that  service  of  process  upon  it  in  such  state  shall 
be  binding,  it  is  estopped  to  set  up  as  defense  that  the  policy 
was  issued  from  its  home  office  in  the  state  where  it  was  organ- 
ized, and  that  the  courts  of  the  state  to  whose  laws  it  had 
agreed  to  submit  have  no  jurisdiction.14  And  if  a  company 
does  appoint  an  agent  under  a  statute  of  such  a  nature,  it 
thereby  becomes  subject  to  the  jurisdiction  of  the  circuit  court 
of  the  district  wherein  such  agent  is  authorized  to  act.15 

12  Lafayette  Ins.  Co.  v.  French,  18  How.  (U.  S.)  404.  See,  also, 
Ehrmann  v.  Teutonia  Ins.  Co.,  1  Fed.  Rep.  477;  Ex  parte  Schallen- 
berger,  96  U.  S.  369;  Gibbs  v.  Queen  Ins.  Co.,  63  N.  Y.  114;  20  Am. 
Rep.  884. 

18  Gilbert  v.  New  England  Ins.  Co.,  24  Chic.  Leg.  News,  251;  49  Fed. 
Rep.  884. 

14  O'Neill  v.  Massachusetts  Mut.  B.  Assn.,  63  Hun.  (N.  Y.),  292;  18 
N.  Y.  Supp.  22;  43  N.  Y.  St.  Rep.  761. 

18  Runlde  v.  Lamar  Ins.  Co.,  2  Fed.  Rep.  9.  The  action  in  this  case 
was  brought  by  a  citizen  of  the  southern  district  of  Ohio  against  a 
company  resident  in  New  York,  but  doing  business  in  Ohio,  which 
had  appointed  an  agent  therein  in  conformity  to  the  statute  for  ser- 
vice of  process.  This  .agent  had  issued  the  policy  sued  upon,  and 
service  was  made  on  him.  A  motion  was  made  to  quash  on  the 
ground  that  a  foreign  company  could  not,  by  service  upon  an  agent 
in  the  district  be  rendered  subject  to  the  jurisdiction  of  the  circuit 
court  of  such  district.  But  the  court  said:  "Whatever  may  have  been 
the  different  decisions  upon  this  question  and  the  reasons  in  sup- 
port thereof  the  law  upon  the  subject  has  been  recently  definitely 
settled  by  the  supreme  court  of  the  United  States  in  Ex  parte 
Schallenberger,  96  U.  S.  369.  In  that  case  suit  was  brought  in  the 
circuit  court  of  the  United  States  for  the  eastern  district  of  Penn- 
sylvania by  a  citizen  of  that  district  against  a  foreign  insurance  com- 
pany and  service  of  process  was  made  upon  its  agent  who  resided 
within  the  district.  The  company  was  doing  business  in  Pennsyl- 
vania under  a  license  which  required  that  the  company  should  file 
a  written  stipulation  agreeing  that  the  process  issued  in  any  suit 
brought  in  any  court  of  that  commonwealth  having  jurisdiction  of 
the  subject  matter  and  served  upon  the  agent  specified  by  the  com- 
Joyce,  Vol.  IV.— 212 
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(498.     Statute  as  t<»   Foreign   Companies — Removal 

to  Federal  Court. — As  we  have  stated  in  the  preceding  sec- 
tion,   many  statutes    require  that    the    appointment    of    an 
:it  for  the  acceptance  of  service  shall  render  the  company 
a  domestic  company  so  far  as  the  jurisdiction  of  the  state 

pany  to  receive  service  of  process  for  it  should  have  the  same  ef- 
fect as  if  personally  served  upon  the  company  within  the  state.  The 
provisions  of  this  statute  are  substantially  the  same  as  those  of  Ohio 
supra.  In  that  Mr.  Chief  Justice  Waite,  after  citing  in  support  of  the 
jurisdiction,  Railway  Company  v.  Harris,  12  Wall.  (U.  S.)  G5;  Rail- 
way Company  v.  Whitton,  13  Wall.  (U.  S.)  270;  Lafayette  Insurance 
Company  v.  French,  18  How.  (U.  S.)  404,  and  Ex  parte  McNeill,  13 
Wall.  (TJ.  S.)  236,  says:  'A  corporation  cannot  change  its  residence 
or  its  citizenship.  It  can  have  its  legal  home  only  in  one  place  where 
it  is  located  by  or  under  the  authority  of  its  charter;  but  it  may.  by 
its  agents,  transact  business  anywhere  unless  prohibited  by  its  char- 
ter or  excluded  by  local  laws.  Under  such  circumstances  it  seems 
clear  that  it  may  for  the  purpose  of  securing  business  consent  to  be 
"found"  away  from  home  for  the  purposes  of  suits  growing  out  of  its 
transactions.  The  act  of  Congress  prescribing  a  place  where  a  | 
son  may  be  sued  is  not  one  affecting  the  general  jurisdiction  of  the 
courts.  It  is  rather  in  the  nature  of  a  personal  exemption  in  favor 
of  a  defendant  and  it  is  one  which  he  may  waive.  If  the  citizenship 
of  the  party  is  sufficient  a  defendant  may  consent  to  be  sued  any- 
where he  pleases;  and  certainly  jurisdiction  will  not  be  ousted  be- 
c:in«o  he  lias  consented.  Here  the  defendant  companies  have  pro- 
vided that  they  can  be  "found"  in  a  district  other  than  that  in  which 
they  reside  if  a  particular  mode  of  proceedinir  is  adopted  and  they 
have  been  so  "found."  In  our  opinion  therefore  the  circuit  court 
has  jurisdiction  of  the  causes  and  should  proceed  and  try  them.'  We 
aware  that  the  practice  in  the  circuit  courts  has  been  to  decline 

jurisdiction  of  this  class  of  suits In  the  case  now  before  the 

court  the  plaintiff,  being  a  citizen  of  this  district,  and  the  defendant 
a  citizen  of  the  state  of  New  York,  the  residences  of  the  parties  are 
such  as  to  give  this  court  jurisdiction,  and  the  defendant  having 
complied  with  the  statutes  of  Ohio  thereby  consented  that  it  might 
be  such  Within  litis  district  and  that  process  mighl  be  served  upon 
their  aszont  and  suit  having  been  brought  within  this  court  and 
process  having  been  served  upon  their  agent  jurisdiction  has  been 
obtained  of  the  defendant.  A  motion  to  quash  will  therefore  be 
averruled.f  See  Removal  Act  of  March  ?..  1887,  amended  in  1888.  See 
also.  Tinted  States  v.  Southern  Pac.  Jt.  It.  To.,  49  Fed.  Tlep.  297,  per 
Harlan.  J.;  Gilbert  v.  New  Zealand  Tus.  Co..  40  Fed.  Hep.  885,  per 
Dudley.  J.:  contra.  Hohorst  v.  Planeburg  Am.  Packet  Co..  38  Ted. 
Rep.  273;  Walker  v.  St.  T.onis  etc.  It.  It.  Co..  40  Fed.  Ttep.  1:  Pureed 
v.  British  L.  &  M.  Co.,  42  Fed.  Rep.  465.  Examine  r,  Thompson  on 
Corporations,  ed.  18!  7;s7.  7554,  7556,  TU9S,  S022. 
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courts  is  concerned.  And  such  statutes  have  been  held  con- 
stitutional in  some  of  the  states,  the  courts  holding  that  by  act- 
ing under  the  statute  and  accepting  service  of  process  a  for- 
eign company  has  thereby  waived  its  right  to  removal  to  the 
federal  courts.16  But  it  has  been  held  in  the  United  States 
supreme  court  that  a  state  statute  requiring  corporations  or- 
ganized under  the  laws  of  another  state,  as  the  condition  for 
doing  business  in  the  state,  to  appoint  an  agent  upon  whom 
service  of  process  may  be  made,  and  to  agree  not  to  remove 
suits  into  the  federal  courts,  was,  so  far  as  it  required  an  agree- 
ment against  the  removal  of  suits,  repugnant  to  the  constitu- 
tion of  the  United  States,  and  that  such  agreement  would  be 
void.17  An  acceptance  of  service  as  provided  in  the  statute 
does  not  preclude  a  foreign  company  from  removing  a  cause 
from  the  state  court  into  the  United  States  court  in  a  proper 
case.18  So  it  is  held  in  Xew  York  that  a  corporation  in  an- 
other state  sued  there  may  remove  the  cause  into  the  federal 
court,  and  its  authorized  agent  may  make  the  requisite  affi- 
davit,19 It  is  also  decided  in  the  same  state  that  a  state  court 
loses  jurisdiction  of  a  cause  upon  proceedings  being  taken  to 
remove  it  into  the  United  States  circuit  court,  and  the  ques- 
tion of  such  loss  of  jurisdiction  can  be  raised  by  answer.20 
"Where,  however,  an  action  was  removed  on  petition  of  the 
plaintiff  from  a  state  court  to  the  circuit  court  of  the  United 
States,  and  the  judgment  there  rendered  was  reversed  by  the 
supreme  court  of  the  United  States,  and  the  cause  remanded  to 

18  People  ex.  rel  Glen's  Falls  Ins.  Co.  v.  Judge  of  Jackson  Circuit 
Court,  31  Mich.  77;  4  Am.  Rep.  504;  New  York  L.  Ins.  Co.  v.  Best,  23 

.Ohio  St.  105;  Best  v.  New  York  L.  Ins.  Co.  2  Cine.  (Ohio)  329;  Syaye 
v.  Doyle,  40  Wis.  175;  Bank  of  Augusta  v.  Earle,  13  Pet.  (U.  S.)  519. 
17  Morse  v.  Home  Ins.  Co.,  20  Wall.  (U.  S.)  445;  overruling  30  Wis. 
496;  11  Am.  Rep.  580. 

13  Morton  v.  Mutual  L.  Ins.  Co.,  105  Mass.  141;  7  Am.  Rep.  505.  n., 
507.  See,  also,  sec  328.  herein,  and  notes;  Knorr  v.  Home  Ins.  Co.  25 
Wis.  143;  3  Am.  Rep.  26;  Doyle  v.  Continental  Ins.  Co..  94  U.  S.  535; 
Tennessee  v.  Doris.  100  TJ.  S.  257.  See  6  Thompson  on  Corporations, 
ed.  1896,  sec.  7463,  7464. 

19  Mix  v.  Andes  Ins.  Co.,  74  N.  Y.  53;  30  Am.  Rep.  260. 

10  Shaft  v.  Phoenix  Mut.  L.  Ins.  Co.,  67  N.  Y.  544;  23  Am.  Rep.  13S, 
n.,  143. 
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the  state  court,  where  it  began,  it  was  held  that  the  removal  did 
not  operate  as  a  discontinuance  of  the  original  action,  and  the 
plaintiff  might  proceed  with  bis  case  as  if  no  removal  had  been 
had.21  To  authorize  a  removal  to  the  federal  courts  from  a 
state  court  it  must,  in  compliance  with  the  removal  act,  be  a 
controversy  wholly  between  the  citizens  of  the  different  states, 
and  where  one  of  the  parties  complainant  or  defendant  is  of 
the  same  state  as  an  adverse  party,  the  circuit  court  will  not 
assume  jurisdiction.22  Under  the  act  of  1867  one  of  the  par- 
ties must  also  be  a  resident  of  the  state  where  the  cause  which 
it  is  sought  to  remove  to  the  federal  courts  is  pending.23  Un- 
der the  act  of  1875  it  has  been  held  that  the  question  of  re- 
moval cannot  be  passed  upon  in  the  state  courts.24  "Where  un- 
der a  state  statute  either  party  was  permitted  to  have  a  second 
trial  upon  complying  with  certain  conditions,  and  after  the  first 
trial  the  insurer  complied  with  such  conditions  and  then  filed 
a  petition  for  removal  to  the  circuit  court,  and  such  court 
overruled  a  motion  by  the  insured  to  remand  to  the  state 
courts,  it  was  held  in  the  United  States  supreme  court  that, 
since  the  cause  had  not  proceeded  to  final  trial  and  judgment, 
the  rights  of  removal  existed.25  "Where  in  an  action  against 
a  railroad  company  for  goods  destroyed  in  transit  the  insur- 
ance companies  which  have  become  subrogated  to  the  equit- 
able rights  are  joined  with  the  owner  who  has  the  legal  title, 

»  Germania  F.  Ins.  Co.  v.  Frauds,  52  Miss.  457;  24  Am.  Rep.  G74. 

13  A  citizen  of  Wisconsin  was  insured  in  a  New  York  company  to 
only  part  of  the  extent  of  bis  loss,  which  amount  was  paid  by  the 
company,  and  it  was  held  in  an  action  in  which  the  company  and  in- 
sured joined  against  the  defendant,  who  was  a  citizen  of  Wisconsin 
also,  for  negligently  causing  the  loss  that  it  did  not  involve  a  contro- 
versy between  citizens  of  different  states  within  the  meaning  of  the 
removal  act.  Act  of  1875,  sec.  2;  First  Presbyterian  Soc.  of  Green 
Ray  v.  Goodrich  Transp.  Co.,  7  Fed.  Rep.  257;  Hanover  F.  Ins.  Co. 
v.  Kough,  7  Fed.  Rep.  764.  See,  also,  Pratt  v.  Radford,  8  N.  W.  Rep. 
592;  Barney  v.  Lotham,  Chic.  Lep.  News,  1881;  Removal  Cases,  100 
U.  S.  457.  The  controversy  was  held  not  separable,  since  the  pres- 
ence of  the  plaintiff,  who  was  of  the  same  state  as  the  defendant, 
was  necessary. 

u  Insurance  Co.  v.  Francis,  n  Wall.  (V.  S.)  210. 

"  O'Malia  v.  Home  Ins.  Co..  4  Tns.  L.  J.  710. 

»  Insurance  Co.  v.  Dunn,  19  Wall.  (U.  S.)  214. 
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so  as  to  defeat  the  right  of  a  railroad  to  a  removal  of  the  legal 
cause  of  action  to  the  federal  court  on  grounds  of  diverse  cit- 
izenship the  federal  court  will  separate  the  legal  cause  of  ac- 
tion, and  will  not  allow  the  joinder  of  parties  having  only 
equitable  claims  to  defeat  the  right  of  removal.26 

§  3499.  Administrators  Appointed  in  Different  States 
— Separate  Actions.  —  An  administrator  of  the  insured 
who  is  appointed  in  the  state  where  the  policy  is,  and  who  has 
possession  of  the  policy,  may  recover  thereon  as  against  an 
administrator  appointed  in  some  other  state,  even  though  ap- 
pointed in  the  state  in  which  insured  resided  at  the  time  of  his 
death.27  And  if  a  policy  is  issued  by  a  New  York  corpora- 
tion payable  to  the  legal  representatives  of  the  insured,  who 
dies  in  a  foreign  state,  and  administrators  are  appointed  in 
each  state,  and  an  action  is  first  brought  on  the  policy  by  the 
foreign  admisistrator,  who  obtains  service  of  process  on  an 
agent  of  the  company,  and  courts  of  that  state  have  assumed 
jurisdiction  of  the  case,  the  courts  of  New  York  will  not  as- 
sume jurisdiction  of  a  second  action  brought  by  the  New  York 
administrator.28 

§  3500.     Jurisdiction — Marine  Insurance — Admiralty. 

Courts  of  admiralty  have  been  held  to  have  jurisdiction  over 
actions  upon  contracts  of  marine  insurance.29  Such  a  rule  was 
declared  by  Mr.  Justice  Story  in  the  cases  which  came  before 
him,29a  and  such  would  seem  to  be  the  recognized  rule  at  pres- 
ent, though  there  have  been  decisions  implying  the  contrary.30 

K  Oere  v.  Lake  Erie  &  W.  R.  R.  Co.,  63  Fed.  Rep.  34. 

"  New  York  L.  I.  Co.  v.  Smith,  67  Fed.  Rep.  694. 

28  Sulz  v.  Mutual  Res.  Fund  L.  Assn.,  145  N.  Y.  563;  65  N.  Y.  St. 
Rep.  513;  40  N.  E.  Rep.  242. 

w  Andrews  v.  Essex  F.  &  M.  Ins.  Co.  3  Mason  (C.  C),  6;  Peele  v. 
Merchants'  Ins.  Co.,  3  Mason  (C.  C),  27;  Plummer  v.  Webb.  4  Mason 
<C.  C),  380;  The  Tilton,  5  Mason  (C.  C).  465;  The  Volunteer.  1  Sum. 
(C.  C).  551;  The  Tribune.  3  Sum.  (C.  C.)  144;  The  Spartan,  Ware  (C. 
C),  149;  The  Huntress,  1  Davies,  93,  n.;  Insurance  Co.  v.  Dunham, 
11  Wall.  (U.  S.)  1. 

"a  Delovio  v.  Bolt,  2  Gall.  (C.  C.)  80S;  Peele  v.  Merchants'  Ins.  Co., 
3  Mason  (C.  C),  27;  Hale  v.  Washington  Ins.  Co.,  2  Story  (CO  176. 

80  Cotter  v.  Rae,  7  How.  (U.  S.)  729;  Ramsey  v.  Allegre,  12  Wheat. 
(U.  S.)  638. 
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Mr.  Justice  Curtis  says  upon  this  question:31   "A  policy  of 
insurance  may  be  such  a  maritime  contract  as  comes  under 
the  jurisdiction  of  the  admiralty,  while  an  implied  promise 
to  contribute  in  general  average  does  not.      Undoubtedly,  it 
id  be  somewhat  remarkable  if  the  admiralty  were  held  not 
to  have  jurisdiction  over  an  implied  promise  to  contribute  to 
a  general  average  loss,  but  to  "have  jurisdiction  over  an  express 
promise  to  do  so,  or  that  it  had  not  jurisdiction  over  an  ex- 
33     promise  to  contribute  to  such  a  loss,  but     had     juris- 
diction    over     an     express     promise     in  a  policy  of     insur- 
ance to    indemnify  one    for  what    he     might    be     obliged 
to  contribute.     Still  an     inquiry  into  the  extent  of     the  ad- 
miralty   jurisdiction    under  the     constitution  of    the  United 
States  is,  to  some  extent  at  least,  an  historical  question,  and 
whether  a  particular  class  of  contracts  is  within  that  jurisdic- 
tion is  to  be  determined,  not  by  reasoning  a  priori,  but  by  ex- 
amining into  the  actual  extent  of  that  jurisdiction  as  exercised 
in  this  country  prior  to  the  formation  of  the  constitution."  The 
doctrine  as  stated  in  Delovio  v.  Boit31a  was  several  years  later 
reasserted  by  Mr.  Justice  Story  in  Hale  v.  Washington  Insur- 
ance Company,  which  was  an  action  upon  a  marine  policy  in 
which  the  question  of  jurisdiction  of  admiralty  over  such  poli- 
cies arose.32  In  this  case  Mr.  Story  said :  "Nearly  twenty-seven 
years  have  elapsed  since  in  the  case  of  Delovio  v.  Boit,32a  I 
had  occasion  to  consider  and  affirm  the  jurisdiction  of  the 
district  courts  of  the  United  States  as  courts  of  admiralty  over 
policies  of  insurance.     I  have  not   infrequently    been    called 
upon  in  the  intermediate  period  to  re-examine  the  same  sub- 
ject, and  I  wish  now  only  to  state  that  I  deliberately  adhere 
to  the  doctrine  therein.     Indeed,  in  the  various  discussions 
which  have  since  taken  place  here  and  elsewhere  I  have  found 
nothing  to  retract  and  nothing  to  qualify  in  the  opinion  in  re- 
spect  to  the  time,  nature,  and  extent  of  that  jurisdiction  and 
its  importance  to  the  commercial  and  maritime  world."     It 

n  Gloucester  Ins.  Co.  v.  Younger,  2  Curt.  (C.  C.)  332. 
"a  2  Gall.  (C.  C.)  398. 
»  2  Story  (C.  C.)  176. 
B«  2  Gall.  (C.  C.)  308. 
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has  been  held,  however,  that  a  court  of  admiralty  has  no  juris- 
diction over  preliminary  contracts  leading  to  the  execution  of 
the  marine  contract  of  insurance,  and  that  it  cannot,  therefore, 
reform  an  agreement  for  a  policy  or  specifically  enforce  one.33 
It  has  been  held  in  an  action  at  law  upon  a  bill  of  lading  to 
recover  for  the  loss  of  property  caused  by  a  vessel  navigating 
the  Mississippi  river  that  the  state  court  has  jurisdiction.34  In 
England,  "wrongs  directly  arising  under  policies  of  sea  insur- 
ance are  for  the  most  part  to  be  remedied  by  an  action  com- 
menced and  prosecuted  in  the  supreme  court  of  judicature. 
This  jurisdiction  cannot  be  ousted  by  contract  of  the  parties."35 

§  3501.  Provision  in  Charter  of  Company  as  to  where 
Suits  are  to  he  Brought. — A  charter  provision  concern- 
ing the  courts  in  which  certain  suits  may  be  brought  may,  it 
is  held,  be  changed  by  subsequent  legislation  so  as  to  permit 
suits  to  be  brought  in  different  courts  from  those  named  in  the 
charter.  Thus  where  the  charter  provided  that  suits  for  losses 
must  be  brought  in  a  particular  court,  it  was  held  that  a  provi- 
sion in  the  Code  of  Practice,  subsequently  passed,  authorizing 
suits  for  losses  to  be  brought  in  any  county  where  a  company 
had  an  agency,  providing  the  cause  of  action  arose  out  of  a 
transaction  with  such  agency,  was  valid,  and  that  action  might 
be  brought  in  such  courts  as  the  Code  of  Practice  designated.36 
In  New  York  a  provision  has  been  declared  valid  which  stipu- 
lates that  he  contract  is  to  be  performed  in  a  certain  county 
and  that  no  action  shall  be  brought  except  in  the  courts  of  such 
county.37 

3502.     Jurisdiction    of  Trihunals    of    Mutual    Benefit 

Societies.  —  A   tribunal     may    be    created    by    the    members 

M  Andrews  v.  Essex  F.  &  M.  Ins.  Co.,  3  Mass.  6;  s.  p.,  Dean  v. 
Bates.  2  Woodb.  &  M.  (C.  C.)  87. 

"  Home  Ins.  Co.  v.  Northwestern  Packet  Co.,  32  Iowa,  223;  7  Am. 
Rep.  183. 

,s  2  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1S87,  1127:  clt- 
Ing  Kill  v.  Hollister,  1  Wils.  129;  Thompson  v.  Channock,  8  Term 
Rep.  139;  Gladstone  v.  Osborne,  2  Car.  &  P.  552. 

"  Howard  v.  Kentucky  etc.  Ins.  Co..  13  B.  Mon.  (Ky.)  282. 

87  Greer  v.  .Etna  L.  S.  Ins.  Co.,  81  Hun  (N.  Y.),  28;  62  N.  Y.  S.  Rep. 
566;  30  N.  Y.  Supp.  G68. 
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of  a  mutual  benefit  society  which  shall  have  exclusive  jurisdic- 
tion over  the  internal  affairs  of  the  society,  and  the  action  so 
authorized  is  held  to  be  final  in  certain  cases,  such  as  those 
which  involve  merely  questions  of  policy  in  the  management 
of  the  affairs  or  control  over  the  conduct  of  a  member,  and 
the  decision  in  such  cases  is  final.33  "Where  the  charter  of  a 
society  provides  for  the  expulsion  of  a  member  in  certain 
instances  by  a  vote  of  the  society  or  a  tribunal  constituted  by 
it,  it  has  been  held  that  a  member  having  been  expelled  has  no 
remedy  in  the  courts,  since  they  have  no  jurisdiction,  that  of 
the  society  being  exclusive.39  Members  of  a  society  have  a 
right  to  organize  under  such  rules  as  they  may  desire,  and  where 
in  such  cases  as  we  have  stated  they  make  the  action  of  the 
tribunal  of  the  soci'ety  conclusive,  any  sentence  rendered  by 
such  tribunal,  so  far  as  it  acts  in  a  judicial  capacity,  cannot 
be  questioned  collaterally  by  the  courts.40  Where,  however, 
the  action  involves  right  of  parties,  it  is  held  that  the  court3 
cannot  be  ousted  of  jurisdiction  and  will  not  regard  so  strictly 
the  decisions  of  the  tribunals  of  a  society.41  Where  the  tri- 
bunal of  a  voluntary  society  proceeds  regularly — that  is,  in  ac- 
cordance with  its  own  rules,  they  being  not  contrary  to  public 
policy  or  the  laws  of  the  land — and  its  procedure  not  being  mala 
fide  or  repugnant  to  natural  justice,  the  merits  of  a  judgment 
thus  rendered  wTill  not  be  inquired  into  collaterally.42  And 
in  Louisiana  it  is  held  that  wdiere  a  society  acting  in  good  faith 
expels  a  member  therefrom  upon  charges  being  proved,  suffi- 
cient to  warrant  such  expulsion,  the  society  under  the  by-laws 
to  which  defendant  had  agreed  to  submit,  having  jurisdiction 
of  the  charge,  such  act  on  the  part  of  the  society  is  not  action- 
able for  damages.43 

w  So  hold  in  McAlees  v.  Supremo  Sitting  O.  of  I.  II.  (Penn.),  13  Atl. 
Rep.  755. 

80  State  ex  rel.  Curtis  v.  Stevedores  etc.  Assn.,  43  La.  Ann.  1098;  10 
S.  Rep.  169;  Black  and  White  Smith's  Roc.  v.  Vandyke,  2  Whart.  (Pa.) 
309;  s.  p.,  Commonwealth  v.  Pike  B.  Soc,  8  Watts  &  S.  (Pa.)  247. 

*'  Society  v.  Commonwealth,  r>2  Pa.  St.  12.". 

41  Goodman  v.  Jededlah  Lodge,  67  Md.  117;  9  Atl.  Pep.  13. 

■  Croak  v.  High  Court  of  I.  O.  of  F.  (111.  1896),  41  N.  E.  Pep.  525. 

■  Durel  v.  Perseverance  F.  Ins.  Co.  (La.  1895),  17  S.  Rep.  591. 
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§  350.*?.  Jurisdiction — Where  Action  may  be  Brought 
— Generally. — It  has  been  held  that  an  insurance  company 
may  be  sued  by  a  citizen  of  another  state  in  any  county  of  the 
Btate  in  which  its  home  office  is  located,  though  such  county 
may  not  be  the  county  where  its  place  of  business  is  established 
or  in  which  its  annual  meetings  are  held.44  Though  a  suit 
against  a  foreign  insurance  company  should  be  instituted  in 
the  county  where  the  contract  was  made,  yet  if  it  does  not  ap- 
pear that  there  was  any  agent  resident  in  such  county  at  the 
time  of  the  commencement  of  the  suit,  the  insurer  cannot 
predicate  error  upon  the  overruling  of  the  demurrer  to  a  com- 
plaint in  an  action  brought  in  another  county.45  Where 
a  person  takes  out  a  "tontine"  policy  of  insurance  in  a  state 
in  which  the  company  is  chartered,  it  is  held  that  he  may, 
when  his  right  of  action  has  accrued,  sue  the  company  in  an- 
other state,  by  serving  process  upon  a  company's  agent 
in  such  state  who  is  liable  to  service,  and  that  objection  to  the 
jurisdiction  will  be  held  to  be  waived  unless  the  defendant 
pleads  thereto.48  Where  the  stockholders  of  an  insurance 
company  reside  in  different  counties  of  a  state,  it  has  been  de- 
cided that  where  part  of  the  stockholders  reside  in  the  county 
where  the  suit  is  brought  that  the  court  will,  for  the  purposes 
of  sustaining  jurisdiction,  regard  the  stockholders  as  the  real 
parties  defendant,  and  since  some  of  them  reside  in  the  county 
in  which  the  action  is  brought,  the  court  of  such  county  will 
be  held  to  have  jurisdiction.47  Since  the  action  upon  a  policy 
of  insurance  is  transitory  in  its  nature,  it  has  been  held  that 
where  a  statute  provides  in  what  counties  an  action  upon  a  con- 
tract of  insurance  shall  be  brought  that  it  does  not  limit  the 
right  to  sue  upon  such  contract  to  the  state  alone,  but  that  ac- 
tion may  be  brought  where  other  service  may  be  had  upon  the 
company.48    In  an  action  against  a  mutual  assessment  life  asso- 


**  Allen  v.  Pacific  Ins.  Co.,  31  Pick.  (Mass.)  257. 
45  Ohio  Farmers'  Ins.  Co.  v.  Stowman  (Ind.  App.  1896),  44  N.  B. 
Rep.  558. 
49  Pierce  v.  Equitable  etc.  Assn.,  145  Mass.  56;  12  N.  E.  Rep.  858. 
4T  Wood  v.  Hartford  F.  Ins.  Co..  13  Conn.  202. 
*  Insurance  Co.  v.  McLinnas.  28  Neb.  652;  44  N.  W.  Rep.  991. 
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ciation  of  another  state  fur  a  breach  of  contract,  it  was  held, 
the  rules  of  the  association  requiring  proof  of  death  to  be 
made  and  assessments  to  Le  paid  in  the  state  in  which  the  com- 
pany was  incorporated  and  had  its  principal  office,  that  the 
contract  was  one  to  be  performed  in  such  state,  and  that  the 
company  could  not  be  sued  in  another  state  in  which  it  had  no 
office  or  property.49 

§  3504.  When  Court  may  Order  Exhumation— Accident 
Policy. — If  the  right  to  compel  exhumation  is  claimed,  and 
the  right  is  not  expressly  and  clearly  granted  in  the  policy,  it 
would  seem  that  great  caution  should  be  exercised  by  the  court. 
It  should  clearly  appear  that  the  interests  of  justice  to  prevent 
the  perpetration  of  fraud  necessitates  the  act,  and  aid  should  be 
afforded,  if  at  all,  in  such  case,  only  after  every  other  legal 
method  has  been  unsuccessfully  resorted  to.00 

•  Rogers  v.  Mutual  etc.  Assn.,  17  S.  C.  406. 

60  Examine  Wehle  v.  United  States  etc.  Assn.  (N.  Y.  S.  0.  1895),  63 
St.  Rep.  464.     See  sec.  3491  herein. 


CHAPTER  LXXIII. 

EQUITY  JURISDICTION  AND  REMEDIES. 

§  3508.    Jurisdiction  of  equity. 

§  3509.    Reformation  of  policy. 

§  3510.    Mistake  in  name  or  description  of  property. 

§  3511.    Correction  of  mistake— Reformation  of  policy— Generally. 

§  3512.    Correction  of  mistake  of  agent  of  insured  in  procuring  policy. 

§  3513.    Mistake  in  stating  interest  of  insured. 

§  3514.    Reformation  of  renewal   policy  to  conform  to  former  one. 

§  3515.    When  equity  will  not  reform  a  policy. 

§  3516.  Specific  performance  of  contract  of  insurance— Mutual  bene- 
fit societies. 

§  3517.  Action  to  compel  delivery  of  policy  where  contract  has  been 
completed. 

§  3518.    Accounting— Tontine  policy. 

§  3519.    Decree  apportioning  loss. 

§  3520.    Where  member  has  been  expelled. 

§  3521.    Change  of  beneficiary— Bill  of  interpleader. 

§  3522.    Rejection  of  claim  by  tribunal  of  society. 

§  3523.    Equitable  lien  by  mortgagee  on  insurance  money. 

§  3524.  Recovery  by  mortgagor  where  insurance  paid  to  mortgagee: 
Application  of  money  on  mortgage  debt. 

§  3525.    Right  to  proceeds:  Vendor  and  vendee— Trustee. 

§  3526.    Right  to  proceeds:  Creditors. 

§  3527.    Injunction  cases— Generally. 

§  3528.    Particular  cases  where  equity  will  grant  remedy  to  insured. 

§  3529.     Particular  cases  where  equity  will  grant  a  remedy  to  insurer. 

§  3530.    Cases  where  equity  will  not  act. 

§  3508.  Jurisdiction  of  Equity. — It  may  be  stated 
as  a  general  proposition  that  contracts  of  insurance  stand  upon 
the  same  footing  with  respect  to  the  interference  of  a  court  of 
equity  as  other  contracts,  and  that  relief  will  not  be  afforded 
where  there  is  an  adequate  remedy  at  law,  and  that  if 
a  proper  case  is  presented  for  equitable  cognizance  the 
court  will    assume    jurisdiction,  but    otherwise  not.1       This 

1  Home  Ins.  Co.  v.  Stanchfield.  2  Abb.  (C.  C.)  1,  per  Dillon,  J.;  Mac- 
Ewerson  v.  Lawrence,  Holfinch,  172. 

(33S7) 
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rule,  however,  is  subject  to  certain  exceptions,  for  if  the 
suit  brought  is  properly  one  of  equitable  cognizance,  and  the 
suit  and  parties  arc  properly  before  the  court,  and  the  remedy 
sought  is  one  which  equity  may  grant,  it  may,  to  avoid  delay 
and  expense,  proceed  and  grant  final  relief,  even  though  cir- 
cumstances have  arisen  by  reason  of  which  the  assured  could 
obtain  a  remedy  in  an  action  at  law,  and  even  though  the  com- 
plainant files  a  supplemental  bill  setting  forth  facts  which  are 
clearly  within  the  jurisdiction  of  a  court  of  law,  since  it  is  a 
rule  that,  if  a  court  of  equity  has  obtained  jurisdiction,  it  may 
retain  it  as  to  all  purposes  and  proceed  and  grant  final  relief.2 
Thus,  where  the  execution  and  delivery  of  a  contract  of  in- 
surance is  sought  and  a  loss  occurs,  the  plaintiff  could  proceed 
in  an  action  at  law  upon  the  agreement  to  insure,  but  such  fact 
will  not  prevent  equity,  the  parties  and  the  suit  being  properly 
in  court  and  jurisdiction  having  attached,  from  proceeding 
and  granting  final  relief  to  save  delay  and  expense.3 

§  3509.  Reformation  of  Policy. — In  case  the  policy 
either  through  fraud  or  mutual  mistake,  does  not  embody 
therein  the  contract  of  the  parties  as  actually  entered  into, 
equity  has  jurisdiction  to  reform  the  same.  As  we  have  be- 
fore stated,  the  policy  is  presumed  to  contain  the  actual  agree- 
ment of  the  parties,  to  express  the  contract  which  they  have 
made,  and  to  express  it  in  such  terms  as  they  have  mutually 
chosen.  In  instances,  however,  where  the  contract  as  made  by 
the  parties  has  been  incorrectly  incorporated  into  the  instru- 
ment, equity  may  reform  the  same.4     So  where  it  was  under- 

*  Taylor  v.  Merchants  Ins.  Co.,  9  How.  (U.  S.)  390;  Firemen's  Ins. 
Co.  v.  Pepperell  Pavell,  13  B.  Mon.  (Ky.)  311;  Carpenter  v.  Mutual 
Safety  Ins.  Co.,  4  Sand.  Ch.  (N.  Y.)  4SS;  Tost  v.  .Etna  Ins.  Co.,  43 
Barb.  (N.  Y.)  351;  Gerrish  v.  German  Ins.  Co.,  55  N.  H.  355. 

•  Taylor  v.  Merchants'  Ins.  Co.,  9  How.  (U.  S.)  390. 

4  Taimer  v.  Hartford  F.  Ins.  Co.,  54  Conn.  4S8;  9  Atl.  Rep.  248,  and 
cases  cited;  Parsons  v.  Homer.  2  Root  (Conn.),  I;  1  Am.  Dec.  58;  Esch 
v.  Borne  ins.  Co.,  78  Iowa.  334;  43  N.  W.  Rep.  229;  Firemen's  Ins. 
Co.  v.  Powell,  13  B.  Mon.  (Ky.)  311;  Lippincottv.  Insurance  Co.  3  La. 
546;  2.".  Am.  Dec.  467;  Darega  v.  Crescent  Co.,  7  La.  Ann.  228;  Na- 
tional F.  Ins.  Co.  v.  Crane,  16  Md.  360;  77  Am.  Dec.  289;  Eneves  v. 
Washington  Ins.  Co.,  16  Pick.  (Mass.)  502;  De  Lavlgne  v.  Universal 
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stood  botli  by  the  member  and  the  secretary  of  the  association, 
at  the  time  of  the  issuance  of  a  benefit  certificate  that  the  name 
of  a  certain  person  should  be  inserted  in  the  certificate  as  ben- 
eficiary, but  by  mistake  the  name  of  the  beneficiary  was 
omitted,  it  was  held  that  the  certificate  might  be  re- 
formed after  the  death  of  the  member  by  inserting  the  name 
of  the  beneficiary.5  In  order,  however,  to  justify  a  reforma- 
tion, the  agreement  of  the  parties  must  be  fully  established, 
and  the  mistake  likewise  shown  to  be  a  mutual  one,  which  must 
be  proved  by  the  clearest  evidence,  since  every  presumption 
is  in  favor  of  the  correctness  of  the  instrument.6  So  it  is  held 
that  a  mistake  in  order  to  authorize  a  court  of  equity  to  reform 
a  contract  of  insurance,  must  be  one  made  by  both  parties,  or 
it  must  be  a  mistake  of  one  party  in  connection  with  the  fraud 
of  the  other  in  taking  advantage  of  the  mistake.7  "Where,  how- 
ever, no  mutual  mistake  is  shown  to  exist,  the  contract  must 
stand  as  written,  since  if  there  has  been  a  misunderstanding 
between  the  parties  no  contract  has  ever  been  entered  into  by 
them,  as  their  minds  have  never  met,  and  the  court  will  not 

Ins.  Co.,  1  Johns.  (N.  Y.)  310;  Phoenix  F.  Ins.  Co.  v.  Gournee,  1  Page 
Ch.  (N.  Y.)  278;  19  Am.  Dec.  431;  Flint  v.  Ohio  Ins.  Co.,  8  Ohio,  501; 
Graves  v.  Boston  M.  Ins.  Co.,  2  Cranch  (U.  S.),  419;  Oliver  v.  Mutual 
Com.  Ins.  Co.,  2  Curt.  (C.  C.)  277;  Hogan  v.  Delaware  Ins.  Co.,  1 
Wash.  (C.  C.)  419,  per  Washington,  J.;  Delaware  F.  Ins.  Co.  v.  Hogan, 
2  Wash.  (C.  C)  4;  Equitable  Ins.  Co.  v.  Heame,  20  Wall.  (U.  S.)  494. 

•  Scott  v.  Provident  Mut.  Assn.,  63  N.  H.  556;  2  N.  Eng.  Rep.  286. 

e  Clapton  v.  Martine,  11  Ala.  187;  Bishop  v.  Clay  Ins.  Co.,  49  Conn. 
167;  Wyshe  v.  Green,  11  Ga.  1599;  Terson  v.  Atlantic  Mut.  Ins.  Co., 
40  Mo.  33;  93  Am.  Dec.  293;  Cooper  v.  Farmers'  M.  F.  Ins.  Co.,  50 
Pa.  St.  299;  88  Am.  Dec.  544;  Mead  v.  Westchester  F.  Ins.  Co.,  64  N. 
Y.  454;  Lyman  v.  United  Ins.  Co.,  2  Johns.  Ch.  (N.  Y.)  630;  Hugh  v. 
Imperial  F.  I.  Co.,  48  How.  Pr.  (N.  Y.)  230;  Head  v.  Provident  Ins. 
Co.,  2  Cranch  (U.  S.),  127;  Graves  v.  Boston  M.  Ins.  Co.,  2  Cranch  (U. 
S.)  418;  Henckle  v.  Royal  Exch.  Assur.  Co.,  1  Yes.  Sr.  317. 

7  Bryce  v.  Lorillard  Fire  Ins.  Co.,  55  N.  Y.  240;  14  Am.  Rep.  249. 
Mr.  Justice  Story  has  said  (Andrews  v.  Essex  F.  &  M.  Ins.  Co.,  3 
Mason  (C.  C),  6):  "A  court  of  equity  ought  to  be  extremely  cautious 
in  the  exercise  of  such  an  authority,  seeing  that  it  trenches  upon  one 
of  the  most  salutary  rules  of  evidence,  that  parol  evidence  ought  not 
to  be  admitted  to  vary  any  written  instrument.  It  ought,  therefore, 
in  all  cases  to  withhold  its  aid  where  the  mistake  s  not  made  out  by 
the  clearest  evidence  according  to  the  understanding  of  both  parties 
and  upon  testimony  entirely  exact  and  satisfactory." 
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make  a  contract  for  the  parties  which  they  themselves  did  not 
make.8  The  petition  for  reformation  of  the  policy  should  set 
forth  fully  and  precisely  the  contract  or  agreement  as  those 
to  be  bound  by  it  had  made  and  understood  it,  so  that  it  may 
be  seen  in  what  the  mistake  consists.9 

§  3510.     Mistake  in  Name  or  Description  of  Property. — 

If  a  policy  is  made  out  in  a  different  name  from  that  of  the 
person  whom  it  was  intended  to  insure  equity  will  correct  the 
mistake.10  Where  a  policy  negotiated  on  behalf  of  a  firm  by 
an  individual  partner  is  made  out  by  mistake  in  the  name 
of  the  partner  applying,  instead  of  the  partnership,  a  court 
of  equity  will  decree  its  reformation,  so  as  to  cover  the 
partnership  interest,  even  after  loss.11  A  policy  which  is 
made  out  in  the  name  of  the  mortgagor  by  mistake  may  also 
be  reformed  so  as  to  cover  the  interest  of  a  mortgagee.12  Thus 
where  the  mortgagee  procured  a  policy  to  cover  his  interest, 
but  the  policy,  in  accordance  with  the  suggestion  of  the  agent 
of  the  company,  was  made  out  in  the  name  of  A,  who  was  in 
possession  of  the  property  and  whose  title  was  disputed  by  B, 
to  whom  it  was  afterward  adjudged,  it  was  held  after  loss  had 
occurred  that  the  policy  should  be  reformed  so  that  the  mort- 
gagee might  recover.13  The  mistake  in  such  a  case  may  be 
one  of  law,  as  where  the  mortgagee  and  agent  of  insurer  sup- 
posed that  a  policy  issued  to  the  mortgagor,  payable  in  case  of 
loss  to  the  mortgagee,  was  the  proper  legal  method  of  covering 

•  Tcsson  v.  Atlantic  Mut.  Ins.  Co.,  40  Mo.  33;  93  Am.  Dec.  293;  New 
Y'.ik  [ce  Co.  v.  Northwestern  Ins.  Co.,  31  Barb.  (X.  Y.)  72;  Ledyard 
v.  Hartford  P.  Ins.  Co.,  24  Wis.  496;  Cooper  v.  Farmer's  Ins.  Co.,  50 
Pa.  St.  79. 

•  Davega  v.  Crescent  Co.,  7  La.  Ann.  228;  Able  v.  Union  Ins.  Co., 
26  Mo.  56;  Durham  v.  Fire  &  M.  Ins.  Co.,  22  Fed.  Rep.  468. 

'•  Spare  v.  Home  Mut.  Ins.  Co.,  17  Fed.  Hep.  568;  Abraham  v. 
North  German  Ins.  Co.,  40  Fed.  Rep.  717;  Graham  v.  Firemen's  Ins. 
>..  -1  Dlsn.  (Ohio)  255;  Hill  v.  Millville  Mut.  M.  &  F.  Ins.  Co.,  39  N. 
J.  Eq.  66. 

11  Keith  v.  Globe  Ins.  Co.,  52  111.  51S:  4  Am.  Hop.  024. 

"  Each  v.  Home  Tns.  Co.,  78  Iowa  334;  43  N.  W.  Rep.  229;  Sias  v. 
•  Williams  Tns.  Co..  8  Fed.  Rep.  183. 

15  Balen  v.  Hanover  etc.  Co.,  67  Mich.  179;  34  N.  W.  Rep.  654. 
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the  interest  of  the  mortgagee.  Under  such  circumstances,  the 
court  will  reform  the  policy,  since  it  is  a  mutual  mistake  in 
filling  out  the  papers,  and  it  is  also  held  that  it  is  im- 
material whether  the  mistake  was  one  of  law  or  fact.14 
"Where  an  order  was  sent  to  an  insurer  to  insure  goods  on  the 
"Mary  Gelley,"  but  by  mistake  the  name  written  in  the  pol- 
icy was  "Mary,-'  it  was  held  that  the  mistake  could  be  cor- 
rected after  loss.15  In  case  of  a  mere  mistake  in  the  descrip- 
tion of  the  property,  equity  will  also  correct  it  so  as  to  conform 
to  the  intention  of  the  parties,16  as  where  the  land  upon 
which  the  building  stands  is  incorrectly  described.17  So  also 
where  the  policy  was  drawn  up  to  cover  a  "millhouse,"  but  the 
memorandum  which  the  clerk  of  the  company  had  drawn  up 
called  for  insurance  on  a  "gristmill,"  it  was  held  that  the  mis- 
take could  be  corrected,  even  though  after  loss,  and  notwith- 
standing the  fact  that  the  policy  had  been  read  by  the  insured 
before  leaving  the  office.18  "Where  the  insured  gave  the  agent 
of  the  insurer  a  bill  of  lading  calling  for  eighteen  boxes,  which 
he  by  mistake  indorsed  on  the  policy  "eight  boxes,"  the  in- 
sured was  held  entitled  to  have  the  policy  reformed.10 

§  3511.  Correction  of  Mistakes  —  Reformation  of 
Policy — Generally. — It  is  held  that  the  policy  will  be  re- 
formed when  it  contains  a  mistake  as  to  the  duration  of  the 
risk,20  or  as  to  the  amount  on  a  life  policy,  though  the  benefi- 
ciary was  not  cognizant  of  the  mistake.21  Where  a  mutual 
company  issued  a  policy  of  insurance  which  provided  that  the 
insurance  should  be  governed  by  the  constitution  and  by-laws 
of  the  company  and  annexed  to  the  policy  a  number  of  by-laws 
denominated  "conditions  of  insurance,"  it  was  held  that  the 

14  Woodbury  Sav.  Bank  v.  Charter  Oak  Ins.  Co.,  31  Conn.  517. 

M  Bates  v.  Grabham,  Holt  K.  B.  4G9;  2  Salk.  444. 

16  Home  Ins.  Co.  v.  Lewis,  48  Tex.  622. 

"  German  Fire  Ins.  Co.  v.  Gueek.  130  111.  345;  23  N.  E.  Rep.  112. 
See,  also,  Home  Ins.  Co.  v.  Myer,  93  111.  271. 

a  Phoenix  F.  Ins.  Co.  v.  Gurnee,  1  Paige  Ch.  278;  19  Am.  Dec.  431. 

19*Brioso  v.  Pacific  Mut.  Ins.  Co..  4  Daly  (N.  Y.),  246. 

n  North  American  Ins.  Co.  v.  Whipple.  2  Biss.  (C.  C.)  418;  Mercan- 
tile Ins.  Co.  v.  Jaynes,  87  111.  199;  Devreaux  v.  Sun  Fire  Ins.  Co.,  51 
Hun  (N.  Y.).  747. 

"  Gray  v.  Supreme  Lodge,  118  Ind.  293;  20  N.  E.  Rep.  833. 
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policy  should,  on  application  of  the  insured,  be  reformed  so  as 
to  conform  to  those  conditions  only  which  were  annexed.22  In 
order  to  correct  a  mistake  in  a  policy  of  insurance  recourse 
may  be  had  to  the  original  memorandum  of  application  and  in- 
dorsements thereon  which  show  acceptance  thereof  by  the 
company.23  Though  a  court  of  equity  would,  perhaps,  more 
readily  relieve  the  party  who  did  not  draw  up  the  instrument 
from  the  result  of  mistake  than  one  who  did,  still  it  has  been 
held  that  the  insurer  having  drawn  up  a  policy  of  insurance 
may  have  the  same  reformed  upon  application  to  a  court  of 
equity.  Thus  where  a  certificate  in  a  mutual  benefit  society 
should  have  been  issued  for  one  thousand  instead  of  two  thou- 
sand dollars,  it  was  held  that  the  insured  was  entitled  to  a  ref- 
ormation of  the  document.24  A  court  of  equity  has  power  to 
reform  a  contract  where,  by  reason  of  a  mutual  mistake  of  law 
as  to  the  effect  of  language  used,  the  intention  of  the  parties 
is  not  expressed.25  If  a  court  of  equity  once  assumes  juris- 
diction to  correct  a  mistake  in  a  policy,  it  is  held  that  it  will 
retain  jurisdiction  to  decide  all  the  issues  involved.26  It  will 
be  seen  from  a  large  number  of  the  cases  which  we  have  cited 
that  the  policy  may  be  reformed  after  loss  as  well  as  before  if 
the  insured  has  not  been  guilty  of  laches.27      And,  as  a  general 

a  Miller  v.  Hillsbrough  Mut.  F.  Assur.  Assn.  44  N.  J.  Eq.  224;  14 
Atl.  Rep.  278. 

23  Lippincott  v.  Insurance  Co.,  3  La.  546;  23  Am.  Dec.  4G7. 

"  Gray  v.  Supreme  Lodge  K.  of  H.,  118  Ind.  293.  "If  the  true 
agreement  and  the  consequentmistake  In  the  written  Instrument  be 
established  by  the  evidence,  can  a  court  of  equity  refuse  relief  be- 
cause it  appears  that  the  party  seeking  relief  himself  drew  up  the 
instrument,  unless  it  be  a  principle  in  a  court  of  equity  not  to  re- 
lieve a  party  against  his  own  mistake?  There  Is  no  such  principle  in 
a  court  of  equity.  Common  mistake  is  the  ordinary  head  of  jurisdic- 
tion, and  every  party  who  comes  to  be  relieved  against  an  agreement 
which  he  has  signed,  by  whomsoever  drawn,  comes  to  be  relieved 
against  his  own  mistake":  Bull  v.  Storrie,  1  Sim.  &  St.,  210,  per  the 
vice-chancellor. 

»  Welsh  v.  Welsh,  13  Ky.  L.  "Rep.  839. 

*  Hammel  v.  Queen  Ins.  Co..  HO  Wis.  210.    See  see.  101  a.  herein. 

"  Keith  v.  Clobe  Ins.  Co.,  52  111.  518;  4  Am.  Rep.  024:  Franklin  F. 
Ins.  Co.  v.  Hewitt,  3  B.  Mnn.  (Ky.)  202:  National  Traders'  Bank  v. 
Oeean  Ins.  Co..  62  Me.  519;  Bennetl  v.  City  Ins.  Co..  115  Mass.  241; 
Balen  v.  Hanover  etc.  Co.,  G7  Mich.    179;  34  N.  W.  Rep.  G54;  Van 
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rule,  equity  will  grant  relief  and  reform  the  policy  in  case  of 
fraud,  accident,  or  mistake.28 

§  3512.  Correction  of  Mistake  of  Agent  of  Insured 
in  Procuring-  Policy.  —  If  one  applies  for  insurance  as 
an  agent,  it  being  known  to  the  insurer  that  he  acts  as  such, 
and  an  agreement  is  made  by  the  company  to  assume  the  risk, 
it  is  held  that  such  words  should  be  inserted  by  the  insurer  in 
the  policy  as  it  is  customary  to  insert  in  order  to  make  a  bind- 
ing contract.  Thus  where  application  was  made  by  one  D.  R. 
McKay,  an  insurance  broker,  for  insurance,  which  the  com- 
pany acepted,  and  in  response  'to  a  request  from  the  company 
for  the  names  to  be  written  in  the  policy  McKay  replied,  "Mc- 
Kay, on  account  of  McLimont  and  payable  to  him  or  order," 
and  the  policy  was  issued  accordingly,  the  insurers  knew  that 
McKay  and  McLimont  were  acting  as  agents  from  a  letter 
shown  them  by  McKay,  but  did  not  know  the  name  of  the 
principal.  It  was  held,  in  an  action  by  the  owner  to  have  the 
policy  reformed  by  insertion  of  the  words  "as  agent  and  for 
whom  it  may  concern,"  that  a  decree  reforming  the  policy 
would  be  made.29  The  fact  that  McKay  acted  as  agent  was 
known  to  the  insurer,  and  though  "a  mistake  was  made  in  de- 
claring the  interest,  it  was,  as  Lord  Ellenborough  said,  a  mis- 
take in  executing  a  power  reserved  to  the  agent  by  a  complete 
and  binding  contract,  in  which  power  the  underwriter  had  no 
interest,  save  that  it  should  be  rightly  executed  so  that  he  may 
obtain  the  premium  and  have  a  valid  title  to  retain  it,  and  over 
which  he  can  justly  exercise  no  control." 

§  3513.     Mistake  in  Stating-  Interest  of  Insured. — If 

the  interest  of  the  insured  is  wrongly  described  in  the  pol- 
icy it   may  be  corrected.     So  where   tlie  interest  oi   assured 

Teryl  v.  Westchester  F.  Tns.  Co.,  55  N.  Y.  657:  Harris  v.  Columbia 
Ins.  Co.,  18  Ohio,  116;  Oliver  v.  Mutual  Com.  Ins.  Co..  2  Curt.  (C.  C.) 
277;  Bates  v.  Graham,  Holt  K.  B.  469;  2  Salk.  444. 

M  German  Ins.  Co.  v.  Miller,  39  111.  App.  633;  German  Ins.  Co.  v. 
Clark  (Ky.  Sup.  Ct.),  14  Ky.  L.  Hep.  810. 

"  Oliver  v.  Commercial  Mut.  M.  Ins.  Co.,  2  Curt.  (C.  C.)  277. 
Joyce,  Vol.  IV— 213 
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is  that  of  a  mechanic's  lien,  but  it  is  described  in  the  policy  as 
that  of  mortgagee,  the  insured  is  entitled  to  show  such  mistake 

and  to  receover  on  the  corrected  policy.30 

§  3514.  Reformation  of  Renewal  Policy  to  Conform  to 
Former  One. — Where  an  insurer  agrees  to  renew  a  policy, 
it  would  seem  that  the  insured  would  have  a  right  to  expect 
that  the  policy  would  contain  the  same  conditions  and  be  in 
substance  the  same  as  the  former  contract.31  And  it  may  be 
presumed  that  no  departure  will  be  made  from  the  terms  of 
such  former  policy.32  Thus,  where  a  person  requests  the  in- 
surer to  issue  a  policy  like  a  previous  one  to  the  same  party, 
and  in  copying  from  the  previous  policy  the  word  "thence"  is 
by  mistake  substituted  for  the  word  "there,"  equity  will  re- 
form the  policy  in  this  respect.33  So,  also,  where  the  company 
solicited  the  renewal  of  a  lire  policy,  it  being  understood  that 
the  two  policies  were  to  be  the  same,  it  was  held  that  the  re- 
newed policy,  containing  a  "company  insurance  clause"  which 
was  not  in  the  former  policy,  would  be  reformed  by  the  exclu- 
sion of  such  clause.34 

§  3515.  When  Equity  will  not  Reform  Policy. — The  in- 
sured cannot  obtain  a  reformation  of  the  policy  where  he  has 

»°  Stout  v.  City  Fire  Ins.  Co.,  12  Iowa,  371;  79  Am.  Dec.  539;  Long- 
hurst  v.  Star  Ins.  Co.,  19  Iowa,  3G4. 

11  Barrett  v.  Union  Ius.  Co.,  7  Cush.  (Mass.)  175.  But  see  McHugh 
v.  Imperial  F.  Ins.  Co.,  48  How.  Pr.  (N.  Y.)  230. 

n  Hay  v.  Star  Fire  Ins.  Co.,  77  N.  Y.  235;  33  Am.  Rep.  60. 

M  Providence- Washington  Ins.  Co.  v.  Bruinnielchamp,  58  Fed.  Rep. 
918. 

M  Palmer  v.  Hartford  P.  Ins.  Co.,  54  Ct.  488;  9  Atl  Rep.  248;  4  N. 
Eng.  Rep.  470,  and  cases  cited.  In  this  case  the  insured  did  not  read 
the  policy,  and  the  court  held  that  he  was  not  precluded  from  his 
remedy  by  the  omission,  since  he  had  relied  upon  the  agreement  and 
good  faith  of  the  company,  and  that  the  company  could  not  apply  the 
rule  to  its  own  advantage;  that  the  insured  was  not  guilty  of  negli- 
gence in  not  reading  the  policy  when  it  had  by  its  own  act  inserted 
In  the  renewed  policy  the  clause  producing  the  variation  which  was 
to  its  own  advantage.  See  rhnenix  Ins.  Co.  v.  Hoffheimer,  40  Miss. 
845,  when-  agent  was  requested  to  issue  the  policy  to  conform  to  an- 
other  but  failed  to  do  sn  and  it  was  reformed.  See,  also,  Van  Teryl  v. 
luster  F.  Ins.  Co.,  55  N.  T.  057. 
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just  brought  suit  upon  it  as  written  and  failed  to  recover,  since 
by  bringing  suit  and  averring  that  the  policy  contained  the  con- 
tract of  the  parties,  he  has  elected  his  remedy  and  cannot  after- 
ward allege  the  policy  to  be  incomplete  or  incorrect.35  A3 
we  have  stated  in  the  preceding  sections,  the  mistake  must  be 
shown  to  have  been  a  mutual  one  and  the  fact  appear  that  the 
parties  had  actually  contracted,  otherwise  equity  will  not  in- 
terfere. It  cannot  do  that  which  the  parties  themselves  have 
not  mutually  intended  to  do.  Thus  where  the  agent  of  the 
insurer  and  the  insured  each  had  in  mind  a  different  building 
when  the  policy  was  issued,  it  was  held  that  the  insured  could 
not  have  the  policy  reformed,  since  there  had  been  no  mutual 
mistake  and  the  policy  only  expressed  the  contract  as  under- 
stood by  one  of  the  parties  thereto,  the  evidence  showing  it  to 
be  understood  differently  by  the  other;  consequently  no  actual 
contract  had  been  made.36  Equity  cannot  do  that  which  the 
parties  themselves  have  not  mutually  intended  to  do.  It  will 
not  make  a  contract  for  the  parties  which  they  have  not  them- 
selves intended  to  make  and  have  not  made.  So  where  a  fa- 
ther who  owned  property  had  his  son  procure  insurance  there- 
on, the  policy  being  issued  in  the  son's  name,  hoping  in  this 
way  to  avoid  embarrassment  by  his  creditors  in  the  collection  of 
the  money  in  case  of  loss,  it  was  held  that  the  court  would  not 
substitute  the  father's  name  for  that  of  the  son,  since  it  had 
been  the  intent  of  the  parties  to  issue  the  policy  in  the  son's 
name,  and  the  court  said :  "If  we  now  reform  the  policy  so  as 
to  make  it  payable  to  E.  T.  B.,  we  shall  do  so  not  only  in  the 
absence  of  any  mistake,  but  we  shall  make  a  contract  in  be- 
half of  E.  T.  B.,  which  both  he  and  his  coplaintiff  took  pains 
to  avoid.  It  is  manifest  that  to  do  so  would  be  a  most  extra- 
ordinary exercise  of  equitable  power,  for  which  the  law  affords 

**  Washburn  v.  Great  Western  Tns.  Co.,  114  Mass.  175.  See.  also, 
Steinbach  v.  Relief  F.  Ins.  Co..  12  Hun  (N.  Y.).  640:  Sanser  v.  Wood, 
3  Johns.  Ch.  (N.  Y))  416;  Carpenter  v.  Providence-Washington  Ins. 
Co..  16  Pet.  (U.  S.)  495. 

88  Mead  v.  Westchester  Ins.  Co.,  65  N.  Y.  454.  See.  also,  Home  Ins. 
Co.  v.  Adler.  71  Ala.  516;  New  York  Ice  Co.  v.  Northwestern  Ins.  Co.. 
31  Barb.  (N.  Y.)  72:  s.  c.  20  How.  Pr.  424;  Severance  V.  Continental 
Ins.  Co.,  5  Biss.  (C.  C.)  156. 
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no  warrant."  3T  A  court  of  equity  will  not  make  a  contract. 
In  all  cases  it  is  necessary  to  show  that  the  agreement  was  ac- 
tually concluded,  but  was  not  correctly  expressed  in  the  instru- 
ment.88 If  the  insured  is  not  misled  by  any  acts  of  the  in- 
surer, he  cannol  obtain  a  reformation  of  a  policy  on  the  ground 
that  he  was  not  aware  of  a  provision  therein.39  And  where  the 
uunts  in  the  policy  as  to  the  interest  of  the  insured  in  the 
property  conform  to  the  statements  made  at  the  time  of  the 
application  for  insurance  and  as  embodied  in  the  written  appli- 
cation, the  policy  will  not  be  reformed  so  as  to  state  the  inter- 
est differently  from  that  stated  at  the  time  of  application.10 
Equity  also  will  not  reform  a  contract  where  the  pleadings  do 
not  allege  either  fraud  or  that  its  terms  are  different  from 
those  the  parties  intended.  It  is  not  sufficient  to  aver  only  a 
misunderstanding  of  the  legal  effect  of  the  plain  terms  of  the 
policy  by  the  one  procuring  it.  Thus,  where  the  husband  and 
wife  interpleaded  in  an  action  upon  a  policy  procured  by  the 
husband  upon  her  life,  he  paying  the  premiums  and  retaining 
the  policy,  payable  four  years  thereafter  to  her  if  living,  but  if 
not  then  to  him,  and  she  was  living  at  the  time  it  matured,  but 
had  begun  suit  for  divorce,  it  was  held  that  she  was  entitled 
to  the  proceeds  and  it  could  not  be  reformed  so  as  to  be  payable 
to  him,  though  he  alleged  that  he  believed  it  to  have  been 
payable  to  him  unless  she  died  before  it  matured.41  And  it  is 
held  that  a  policy  in  which  the  wife  is  beneficiary  cannot  be  re- 
formed on  the  ground  that  her  husband  has  been  granted  a 
divorce  from  her.42  When  the  policy  clearly  designates  a 
certain  subject  of  insurance,  it  cannot  be  changed  to  cover  a 
different  subject  on  proof  that  the  agent  of  the  insured  by  mis- 
take described  other  property  in  his  application  than  that  in- 
tended to  be  insured.43     Where  a  woman  intended  to  insure 

"  Baldwin  v.  State  Ins.  Co.,  60  Iowa.  497;  12  Ins.  L.  J.  371. 
•»  MaeKenzie  v.  Coulson,  L.  R.  8  Eq.  368. 
■  McCormick  v.  Orient  Ins.  Co..  86  Cal.  260;  24  rac.  Rep.  1003. 
"  Moeller  v.  American  F.  Ins.  Co.,  52  Minn.  336;  54  N.  W.  Rep.  189. 
a  .Etna  Ins.  Co.  v.  Mason,  14  R.  I.  583. 

°  Goldsmith  v.  Union  Mnt.  L.  Ins.  Co..  2  now.  Pr.  N.  S.  (N.  Y.).  32. 
•  Banders  v.  Con, .or.  11.-,  N.  Y.  279;  26  N.  Y.  St.  Rep.  272;  22  N.  E. 
Rep.  212;  5  L.  R.  Auuot.  638. 
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interests  of  other  children  as  well  as  her  own,  and  supposed 
she  had,  and  said  nothing  as  to  the  interests  of  such  children 
when  procuring  the  insurance,  it  was  held  that  the  policy  could 
not  be  reformed  to  cover  such  interests.44  So  also  a  policy 
will  not  be  reformed  for  failing  to  correctly  state  the  interest 
of  the  insured,  where  it  appears  from  the  evidence  that  neither 
the  insurer  nor  the  insured  knew  the  true  state  of  title.45 

§  3516.  Specific  Performance  of  Contract  of  Insur- 
ance— Mutual  Benefit  Societies. — In  those  cases  where  a 
mutual  benefit  certificate  does  not  designate  a  fixed  sum  to  be 
paid  in  case  of  death,  but  only  provides  that  an  assessment 
shall  be  levied  upon  the  remaining  members  of  the  'Society 
and  the  proceeds  be  paid  to  the  beneficiary,  it  has  been  held 
that  equity  has  jurisdiction  to  compel  the  specific  performance 
of  the  contract  by  the  society  to  levy  an  assessment.46  The 
parties  may  by  contract  agree  to  waive  certain  remedies, 
though  not  all,  and  where  such  a  certificate  as  we  have  men- 
tioned has  been  issued,  which  provides  that  the  society  shall  be 
liable  in  no  proceeding  except  one  to  compel  the  association  to 
levy  the  assessment,  it  has  been  held  that  equity  will  compel 
specific  performance  of  the  agreement.47  Where  the  insurers 
have  agreed  to  renew  a  policy,  equity  may  compel  specific  per- 
formance of  such  contract.48 

44  Hartford  F.  Ins.  Co.  v.  Haas.  87  Ky.  531;  9  S.  W.  Rep.  720. 

46  Farmville  etc.  Ins.  Co.  v.  Butler,  55  Ind.  233. 

46  Rainsburger  v.  Union  Mut.  Aid  Assn.,  72  Iowa,  191;  33  N.  W. 
Rep.  626;  Benefit  Assn.  v.  Sears,  114  111.  108;  Lindsey  v.  Western 
Mut.  Aid.  Soc,  84  Iowa,  734;  350  N.  W.  Rep.  29. 

4T  Eggleston  v.  Centennial  Mut.  Life  Assn.,  18  Fed.  Rep.  14;  5  Mc- 
Crary  (C.  C).  484;  s.  c,  19  Fed.  Rep.  201.  In  this  case  Judge  McCrary 
said:  "Since  the  policy  here  does  not  fix  upon  the  company  an  abso- 
lute liability  to  pay  any  particular  sum,  but  only  a  liability  to  pay 
the  proceeds  of  a  particular  assessment  to  be  levied  in  a  particular 
way;  and  since  it  further  provides  that  the  company  shall  only  be 
liable  in  a  proceeding  to  compel  it  to  make  the  assessment,  we  are 
of  the  opinion  that  an  action  at  law  cannot,  at  least  in  the  first  in- 
stance, be  maintained.  However  inequitable  such  a  contract  may  be. 
It  is  within  the  power  of  the  parties  to  enter  into  it,  and  therefore  we 
think  that  the  only  remedy  according  to  the  practice  of  this  court  and 
under  the  terms  of  the  policy  is  by  a  proceeding  in  chancery  to  com- 
pel a  specific  performance." 

*  Bodie  v.  Chenango  Mut.  Ins.  Co.,  2  Comst.  (N.  Y.)  53. 
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§  i3«"»17.  Action  to  Compel  Delivery  of  Policy  whore 
Contract  has  been  Completed. — Though  the  contract  of  in- 
surance may  be  proved  in  an  action  upon  it  at  law,  even  if  no 
policy  has  been  delivered,40  yet  where  the  parties  have  agreed 
upon  the  terms  and  condition  of  the  contract,  the  insured  may 
briny  an  action  in  equity  to  compel  delivery  of  the  policy  and 
a  decree  to  such  effect  may  be  made  where  no  loss  has  occur- 
red.50 If,  however,  loss  has  occurred  and  he  brings  such  an 
action,  the  court  may  issue  a  decree  for  the  payment  of  the 
amount  of  loss  sustained,  since,  having  jurisdiction  to  enforce 
the  delivery  of  the  policy,  it  may,  to  avoid  circuity  of  action, 
proceed  as  if  the  policy  had  been  delivered  and  an  action 
brought  thereon.51 

§  J5518.  Accounting-  —  Tontine  Policy. —  It  has  been 
held  that  a  court  of  equity  has  no  jurisdiction  such  as  will  au- 
thorize it  to  order  an  accounting  in  an  action  upon  a  tontine 
policy  either  on  the  ground  that  the  relation  between  the  par- 
ties is  similar  to  that  of  trustee  and  cestui  que  trust  or  on  the 
ground  that  the  account  is  so  difficult  and  complicated  that  it 
cannot  be  tried  properly  in  a  court  of  law.62  In  Massachusetts, 

48  Sheldon  v.  Connecticut  Mut.  Ins.  Co.,  25  Conn.  207;  Gerrish  v. 
German  Ins.  Co.,  55  N.  H.  355;  Perkins  v.  Washington  Ins.  Co.,  4 
Cow.  (N.  Y.)  645. 

50  Union  Mut.  Ins.  Co.  v.  Connecticut  Mut.  Ins.  Co.,  2  Curt.  (C.  C.) 
524;  s.  c.  19  How.  (U.  S.)  318;  Taylor  (Mutual  F.  Ins.  Co.,  0  How.  (U. 
S.)  390;  Carpenter  v.  Mutual  Safety  F.  Ins.  Co.,  4  Sand.  Ch.  (N.  Y.) 
408;  Rockwell  v.  Hartford  F.  Ins.  Co.,  4  Abb.  (U.  S.)  179. 

81  Union  Mut.  Ins.  Co.  v.  Connecticut  Mut.  Ins.  Co.,  2  Curt.  (C.  C.) 
524;  s.  c,  19  How.  (U.  S)  318;  Franklin  F.  Ins.  Co.  v.  Hewitt,  3  B. 
Mon.  (Ky.)  231;  Baile  v.  St.  Joseph  Ins.  Co.,  73  Mo.  371;  10  Ins.  L.  J. 
657;  Rockwell  v.  Hartford  F.  Ins.  Co.,  4  Abb.  (U.  S.)  179;  Rhodes  v. 
Railway  Pass.  Ins.  Co.,  5  Lans.  (N.  Y.)  71;  Poit  v.  iEtna  Ins.  Co.,  43 
Barb.  351. 

M  Uhlman  v.  New  York  etc.  Ins.  Co.,  109  N.  Y.  421;  15  Cent.  L.  J. 
360.  In  this  case  "a  copy  of  the  policy  Issued  by  the  defendant  to 
the  plaintiff  was  attached  to  and  formed  a  part  of  the  complaint,  by 
which  it  appeared  that  on  the  29th  of  December,  1871.  the  defend- 
ant insured  the  life  of  the  plaintiff  in  the  amount  of  five  thousand 
dollars,  for  the  term  of  his  natural  life,  commencing  at  noon  ou  that 
day;  that  the  policy  was  issued  to  and  accepted  by  the  assured  VI) 
on  the  special  agreement  ami  conditions  relative  to  policies  on  the  ten 
year  dividend  system;'  and  '(2)  that  the  ten  year  dividend   period 
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however,  an  accounting  was  ordered  by  a  court  of  equity  under 
a  local  statute  concerning  complicated  accounts.  This  does 
not,  however,  conflict  with  the  Xew  York  case.53 

§  3519.  Decree  Apportioning  Loss. — Where  policies 
have  been  issued  by  different  companies  covering  the  same 
risk,  equity  may,  in  case  of  loss,  apportion  such  loss  among 
the  several  companies  in  proportion  to  the  amount  named 
in  the  policy  of  each  and  require  payment  from  each  of  such 
an  amount  as  the  decree  calls  for.54  And  where  under  a  stat- 
ute a  woman  was  permitted  to  insure  her  husband's  life,  so 
that  the  policy  should  be  for  her  sole  use  and  free  from  any 
claims  of  his  creditors,  but  such  insurance  could  not  exceed 
such  an  amount  as  might  be  purchasable  by  three  hundred  dol- 
lars annual  premium,  it  was  held  that  if  the  husband  was  solv- 
ent it  did  not  prohibit  his  life  being  insured  to  any  amount,  and 
that  in  case  part  of  the  premiums  exceeding  such  a  sum  were 
paid  when  solvent  and  part  when  insolvent,  equity  would  ap- 
portion such  excess  between  the  widow  and  his  creditors.55 

§  3520.  "Where  Member  has  been  Expelled. — That  the 
acts  of  a  tribunal  of  a  society  may  be  conclusive  when  simply 
given  concerning  its  internal  affairs  we  have  already  seen.56 

would  be  completed  on  the  29th  of  December,  1881;  (3)  that  no  divi- 
dend should  be  allowed  or  paid  upon  the  policy  unless  the  person 
whose  life  is  assured  shall  survive  until  the  completion  of  the  ten 
year  dividend  period,  and  unless  the  policy  shall  then  be  in  force;  (4) 
that  all  surplus  or  profits  derived  from  such  policies,  on  the  ten  year 
dividend  system,  as  shall  cease  to  be  in  force  before  the  completion 
of  their  respective  ten  year  dividend  periods,  shall  be  apportioned 
equitably  among  such  policies  of  the  same  class  as  shall  complete 
their  ton  year  dividend  period;  and  that,  previous  to  the  completion 
of  its  ten  year  dividend  period,  this  policy  shall  have  no  surrender 
value  in  cash  or  in  a  paid-up  policy.'  "  See  Everson  v.  Equitable  L. 
A.  Soc.  (U.  S.  C.  C.  W.  D.  of  Pa.  1805),  08  Fed.  Rep.  258;  24  Ins.  L.  J. 
401;  Graham  v.  Temperance  etc.  Co.  (Ont.  H.  C.  J.  Q.  B.  D.  1S05),  15 
Can.  L.  T.  210. 

63  Pierce  v.  Equitable  Life  Assur.  Soc.  of  U.  S.,  145  Mass.  56;  12  N. 
E.  Rep.  858. 

"  Fuller  v.  Detroit  F.  &  M.  Ins.  Co.,  36  Fed.  Rep.  469;  1  L.  R. 
Annot.  801. 

58  Tullis  v.  Robison.  73  Mo.  201;  39  Am.  Rep.  497. 

»  See  sees.  3502,  1264,  1276,  herein. 
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The  courts,  it  is  held,  will  uot  interfere  where  no  property 
rights  are  involved  by  such  action.  Where,  however,  a  prop- 
right  is  involved,  such  as  a  member's  insurance  in  a  so- 
,  for  which  he  has  paid  his  premiums  or  assessments  and 
which  becomes  forfeited  by  his  expulsion,  the  courts  will  in 
many  cases  interfere  The  basis  upon  which  a  court  of  equity 
inds  its  right  of  jurisdiction  is  that  the  plaintiff  or  expelled 
member  has  been  deprived  of  some  right  of  property  or  cor- 
porate privilege  to  which  he  is  entitled.  In  such  a  case  the 
courts  will  take  into  consideration  the  action  of  the  society  or 
tribunal  in  order  to  ascertain  if  the  decision  has  been  rendered 
in  good  faith,  whether  the  tribunal  had  jurisdiction,  and 
whether  the  rules  as  established  by  the  society  are  opposed  to 
natural  justice,  law,  or  public  policy.  If,  from  a  considera- 
tion of  these  facts,  it  appears  that  the  action  has  been  ultra 
vires,  the  court  will  then  act,  but  if  such  fact  does  not  appear, 
the  decision  must  be  considered  final.57  The  same  rules  have 
been  held  to  apply  alike  to  incorporated  societies  or  associa- 
tions so  far  as  regards  the  intervention  of  law  or  equity  in 
respect  to  the  expulsion  of  members.58  The  proper  remedy  in 
case  of  expulsion  by  an  incorporated  society  is  held  to  be 
mandamus.  Thus,  where  an  incorporated  benevolent  society 
expelled  a  member  therefrom  for  noncompliance  with  a  by- 
law of  the  society,  which  by-law  was  not  authorized  by  statute 
of  the  state,  it  was  held  that  the  member  could  be  restored  to 
his  membership  right  by  a  writ  of  mandamus.59     A  court  of 

,T  Otto  v.  Journeymen  Tailors'  etc.  Union,  75  Cal.  308;  17  Pac.  Rep. 
217;  State  v.  Stevedores'  etc.  Assn.,  43  La.  Ann.  1098;  10  S.  Rep.  169; 
Sibley  v.  Carteret  Club,  40  N.  J.  L.  20fi;  People  v.  New  York  R.  Assn.. 
8  Hun  (N.  Y.),  361 :  Society  v.  Commonwealth.  02  Pa.  St.  12.";  Sperry's 
Appeal,  IK-,  Pa.  St.  391;  9  Atl  Rep.  478;  Dawkins  v.  Antrobus,  17  L. 
R.  Oh.  D.  630. 

""  Otto  v.  Journeymen  Tailors'  oto.  Union,  75  Cal.  308;  17  Pac.  Rep. 
217:  Anacoata  Tribe  I.  O.  R.  M.  v.  Murdock,  13  Md.  91:  Sturgis  v. 
BonM  <.f  Trade,  86  lb.  441;  Babb  v.  Reld,  5  Rawle  (Pa.),  158;  8  Am. 
Dee.  0r»0;  Leah  v.  Ilnrris.  2  Brewst  (Pa.)  571.  Rut  sop  Rurt  v.  Michi- 
pnn  Grand  Lodge,  66  Midi.  85;  !»  West.  Rep.  •",!>:  ."'.3  X.  W.  Rep.  13. 

■  People  v.  St.  Francis  B.  Soc.  21  How.  Pr.  (X.  Y.)  216;  Sibley  v. 
C:irtorot  Club.  -1  X.  J.  L.  295;  People  v.  Medical  Soc.  of  E.  X..  24 
Barb.  <X.  Y.)  r.70:  Evans  v.  Philadelphia  Club.  50  Pa.  St.  107;  Man- 
ning v.  San  Antonio  Club,  03  Tex.  106. 
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equity  has  jurisdiction  to  determine  the  respective  rights  of  the 
parties  under  its  by-laws  and  to  compel  reinstatement  of  a 
member  where  suspended  for  failure  to  pay  an  assessment, 
where  he  has  made  a  new  application  and  subjected  himself 
to  a  medical  examination  as  required,  though  rejected,  if  it 
appears  from  the  fact  of  the  case  that  he  ought  to  be  re- 
stored.60 It  has  been  held  that  the  court  may,  in  an  action  to 
compel  the  reinstatement  of  a  member,  order  the  defendants 
to  answer  certain  interrogatories.  Instead  of  the  remedy  by 
mandamus,  the  member  may  bring  an  action  at  law  for  dam- 
ages against  the  society.61  Where  a  member  of  an  association 
has  been  expelled,  certiorari  will  not  lie  to  review  the  action  of 
the  association.62 

§  3521.      Change  of  Beneficiary — Bill  of  Interpleader. 

Where,  under  the  rules  and  by-laws  of  a  society,  a  mem- 
ber is  entitled  to  change  the  beneficiary  under  a  certificate 
and  has  done  all  that  is  in  his  power  so  to  do,  equity  will 
consider  that  as  done  which  ought  to  have  been  done,  and 
will  in  many  cases  aid  such  imperfect  designation  as  may  ex- 
ist by  a  decree  carrying  into  effect  the  intentions  of  the  in- 
sured.63 Thus,  where  a  member  procured  a  certificate  of  in- 
surance from  a  mutual  benefit  association  naming  his  betrothed 
as  beneficiary  therein,  but  he  retained  possession  of  the  certifi- 
cate and  afterwards  lost  it,  and  after  such  loss,  his  betrothed 
having  married  another,  he  applied  to  the  association  to 
change  the  beneficiary,  but  the  officers  thereof  refused  without 
delivery  of  the  policy,  it  was  held,  he  having  given  an  order  to 
his  son  for  the  money,  that  there  was  an  equitable  change  of 
beneficiary.  The  court  held  that, though  the  notes  required  the 
delivery  of  the  policy  and  change  of  beneficiary  to  be  indorsed 
thereon,  a  member  could  not  be  compelled,  he  having  lost  his 
certificate,  to  do  an  impossibility,  and  that  the  certificate  was 

«°  Oraveson  v.  Cincinnati  Life  Assn..  20  Week.  L.  Bull.  (Ohiol  183. 
"  Griddlestone  v.  North  British  Mercantile  Co..  11  L.  L.  Eq.  197. 
•»  People  v.  Medical  Soc,  S4  Hun  (N.  Y.I.  448:  65  N.  Y.  St.  Rep.  544; 
32  N.  Y.  Supp.  415. 
•"■  Supreme  Lodge  v.  Capella.  47  Fed.  Rep.  1;  Nally  v.  Nally,  74  Ga. 

670. 
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only  the  evidence  of  the  contract,  and  it  could  only  be  supposed 
that  these  rules  were  to  be  complied  with  when  the  certificate 
was  in  existence.  The  right  of  the  member  to  a  share  in  the 
benefits  had  become  a  vested  right,  as  had  also  the  right  to 
change  the  beneficiary.04  In  this  case  the  money  was  paid 
into  court  and  a  bill  of  interpleader  filed  by  the  society,  which 
the  court  held  was  governed  by  equitable  principles.  It  has 
also  been  held  that  the  insured  may  by  his  will  change  the 
beneficiary,  which  change  a  court  of  equity  will  recognize.85 

§  3522.     Rejection  of  Claim  by  Tribunal  of  Society. — 

In  the  absence  of  any  allegations  of  fraud  or  of  action  of  a  so- 
ciety contrary  to  the  rules  and  by-laws,  a  decision  by  the  so- 
ciety rejecting  a  claim  will  be  final.  Such  was  the  decision 
given  in  an  action  upon  an  endowment  certificate  upon  the  life 
of  the  plaintiff's  husband,  where  the  by-laws  of  the  society 
provided  that  a  decision  made  by  the  society  in  passing  upon 
a  claim  should  be  final,  and  that  no  suit  should  be  maintained 
in  law  or  equity  upon  such  claim.  The  certificate  provided 
for  payment  to  the  widow  as  beneficiary,  and  she  presented 
her  claim  to  the  society,  which  rejected  it.68 

§  3523.  Equitable  Lien  by  Mortgagee  on  Insurance 
Money. — If  the  mortgagor  covenants  to  keep  the  buildings 
insured  for  the  better  security  of  the  mortgagee,  the  latter  will 
have  an  equitable  lien  upon  the  insurance  money,  in  case  of  a 
loss,  to  the  extent  of  his  interest  in  the  property  destroyed. 
And  such  lien  is  held  to  exist  in  preference  to  general  cred- 
itors of  the  mortgagor  or  his  representatives,67  even  though 
the  policy  may  provide  that  if  the  mortgagor  fails  to  assign 

M  Grand  Lodge  v.  Child,  70  Mich.  103:  38  N.  W.  Rep.  1;  14  W.  Rep. 
454.    See,  also.  Supreme  Lodge  v.  Cappella,  47  Fed.  Rop.  1. 

M  Grand  Lodge  v.  Noll,  90  Mich.  37;  51  N.  W.  Rop.  508. 

"  Oanfleld  v.  Croat  Camp  of  Knights,  87  Mich.  020;  49  N.  W.  Rep. 
875. 

«T  Norwich  Tns.  Co.  v.  Roomer,  52  111.  442;  Thomas  v.  Van  Kapff,  0 
Olll  &  T.  (Md.)  "72:  In  ro  Bands  Ale  Brewing  Co..  3  Riss.  (C.  C.)  175; 
Miller  v.  Aldrich,  31  Mich.  408.  And  in  the  absence  of  a  covenant 
agreement,  see  Carter  v.  Rockctts,  18  Taige  Ch.  (N.  Y.)  437. 
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the  policy,  the  mortgagee  may  procure  insurance  at  the  for- 
mer's expense.68 

§  3524.     Recovery  by  Mortgagor  where  Insurance  Paid 
to  Mortgagee — Application  Money  on  Mortgage  Debt. — 

Under  an  agreement  by  the  mortgagee  that  in  case  the  money 
is  paid  to  him  by  the  company  he  will  apply  it  to  the  mortgage 
debt  or  give  it  to  the  mortgagor,  the  latter  may  recover  such 
amoimt  in  a  court  of  equity  where  payment  of  the  entire  debt 
has  been  made,  as  in  the  following  case.  Defendant  conveyed 
to  plaintiff  certain  premises,  and  took  back  a  mortgage  for  a 
part  of  the  purchase  money.  At  the  time  of  the  conveyance, 
the  defendant  had  a  policy  of  insurance  on  the  premises  and 
notified  the  company  of  the  sale  and  of  the  mortgage  to  him, 
and  the  insurance  was  continued  to  him  under  the  same  pol- 
icy, in  the  same  manner,  and  for  the  same  amount.  The  prem- 
ises were  burned,  and  the  defendant  promised  the  plaintiff  that 
if  he  received  the  amount  of  the  insurance  he  would  give  it  to 
him  or  allow  it  on  the  mortgage.  The  insurers  paid  the  in- 
surance money.  Afterward  at  the  mautrity  of  the  mortgage, 
plaintiff  paid  the  full  amount  of  it  and  demanded  the  amount 
of  the  insurance  received.  It  was  held  that  the  defendant 
was  liable  in  equity  to  the  plaintiff  for  the  money  received, 
and  that  such  liability  was  a  sufficient  consideration  for  de- 
fendant's promise  to  pay  it  over  or  apply  it,  and  that  an  action 
lay  on  such  promise.69     And  it  has  held  that  equity  will  in 

88  Wheler  v.  Factors  &  Traders'  Ins.  Co.,  Ill  U.  S.  439,  where  a 
mortgagor  in  a  mortgage  for  two  thousand  dollars  covenanted  to 
keep  the  building  insured  for  the  amount  and  assigned  the  policy  to 
the  mortgagee,  but  at  the  end  of  four  years  permitted  the  insurance 
to  expire  and  procured  another  for  three  thousand  dollars  upon  the 
same  building,  which  policy  contained  no  reference  to  first  mortgage, 
but  was  assigned  to  the  brother  of  the  mortgagor,  to  whom  he  had 
executed  a  second  mortgage  of  one  thousand  four  hundred  dollars, 
which  contained  a  covenant  as  to  insurance  similar  to  that  in  the 
first  mortgage,  it  was  held,  a  loss  having  occurred,  that  the  mort- 
gage under  the  first  mortgage  had  an  equitable  lien  upon  the  money 
payable  under  tins  policy  to  the  extent  of  his  interest  in  the  prop- 
erty destroyed:    Dunlop  v.  Avery,  23  Hun  (X.  Y.).  509. 

•»  Callahan  v.  Linthicum,  43  Md.  97;  20  Am.  Rep.  106. 
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certain  cases  decree  the  application  of  the  insurance  money  to 
the  mortgage  debt.70 

§  3585.  Itijrlit  to  Proceeds  —  Vendor  and  Vendee 
— Trustee. — It  property  is  destroyed  between  the  time  of  ef- 
fecting the  contract  for  the  sale  and  the  delivery  of  the  deed, 
the  proceeds  of  an  insurance  policy  upon  such  property  belongs 
to  the  vendor  as  between  him  and  the  company,  but  the  for- 
mer is  held  to  act  as  trustee  for  the  vendee,  and  must,  there- 
fore, account  to  his  cestui  que  trust  in  equity.  But  the  vendee 
is  held  to  have  no  rights  of  action  against  the  company.71  The 
proceeds  of  a  life  policy  are  in  many  instances  made  payable  to 
a  trustee,  he  being  given  authority  to  collect  and  hold  the  pro- 
ceeds in  trust  for  children  of  the  insured.  In  such  a  case  the 
trust  is  enforceable  in  a  court  of  equity,  and  where  such  per- 
son appears  to  be  an  improper  person  to  act  in  that  position, 
he  may  be  removed  and  another  appointed.  Parol  evidence  is 
admissible  to  prove  a  trust,  but  it  must  be  clearly  established.72 

§  3526.  Right  to  Proceeds — Creditors. — If  a  person 
insures  his  life,  naming  his  wife  as  beneficiary,  it  is  held  un- 
der the  Alabama  code,73  that  if  the  wife  dies  before  he  does, 
in  the  absence  of  any  provision  in  the  policy  in  reference  to  the 
children,  a  bill  in  equity  will  lie  by  creditors  of  the  deceased 
to  have  the  proceeds  of  the  policy  applied  to  the  payment  of 
the  deceased's  debts.74 

§  3527.  Injunction  Cases — Generally. — If  a  party  has 
an  adequate  remedy  at  law  no  injunction  will  be  granted. 
Thus,  where  a  wife  hold  a  mutual  benefit  certificate  upon  the 
husband's  life  payable  to  her,  which  he  obtained,  delivered  to 
the  society,  and  had  it  canceled  and  another  issued  payable  to 

n  Connecticut  Mut.  L.  Tns.  Co.  v.  Scammon,  4  Fori.  Rep.  263. 

n  Reed  v.  Lukins,  44  Pa.  St.  200;  Raynor  v.  Preston,  L.  R.  18  Ch. 
D.  1. 

n  Silvoy  v.  Hodgdon,  52  Cal.  303  (two  justices  dissenting);  distin- 
guishing 00  Mnss.  312. 

n  Soos.  27.°..°..  2734. 

w  Tompkins  v.  Levy,  87  Ala.  203;  G  S.  Rep.  34G. 
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his  mother,  it  was  held  that  the  wife  could  not  obtain  an  in- 
junction restraining  the  society  from  paying  the  amount  of  the 
mother's  certificate,  though  the  surrender  by  the  husband  was 
void,  since  upon  her  own  certificate  she  has  adequate  remedy 
at  law.75  And  a  court  of  equity  has  no  jurisdiction  to  grant 
an  injunction  to  restrain  the  insured  from  disposing  of  goods 
which  have  not  been  destroyed  until  the  expiration  of  the  time 
allowed  the  insurers  to  elect  as  to  replacing  the  property  de- 
stroyed or  injured.70  Nor  will  injunction  be  granted  as  a  re- 
lief against  an  execution  where  the  party  can  by  motion  of  the 
court  issuing  the  execution  obtain  relief  equally  well.77  Nor 
where  a  creditor  has  a  legal  remedy  against  his  debtor  will 
he  be  restrained  from  prosecuting  the  same  in  the  absence  of 
any  decree  which  will  enable  him  to  prove  his  debt.78  A  per- 
son cannot  by  reason  of  his  membership  in  the  society  have 
such  society  enjoined  from  paying  the  amount  due  on  one  of 
its  certificates  to  a  person  claiming  as  beneficiary  thereunder.79 
"Where  the  policy  contains  a  clause  limiting  the  time  when 
suits  might  be  brought  upon  the  policy  to  one  year  from  date 
of  loss,  and  the  insurers  filed  a  bill  alleging  fraud,  and  a  tempo- 
rary injunction  was  granted,  it  was  held  in  the  circuit  court 
that  the  injunction  should  be  dissolved.80  And  a  court  will 
not  grant  an  injunction  against  a  court  of  co-ordinate  juris- 
diction or  against  a  proceeding  in  a  foreign  tribunal.81  Equity 
may  enjoin  the  insurer  from  paying  a  loss,82  or  the  bringing 

»  Appeal  of  Beatty,  122  Pa.  St.  428;  15  Atl.  Rep.  861. 

"  New  York  F.  Ins.  Co.  v.  Delavan,  8  Paige  (N.  Y.),  419. 

n  New  York  Dock  Co.  v.  American  Ins.  Co.,  11  Paige  (N.  Y.),  384. 

TS  Ellicott  v.  United  States  Ins.  Co.,  7  Gill  (Md.),  307. 

n  Elsey  v.  Odd  Fellows'  etc.  Assn.,  142  Mass.  224;  7  N.  E.  Rep.  844. 

80  Home  Ins.  Co.  v.  Stanchfield,  2  Abb.  (C.  C.)  1;  s.  c,  1  Dill.  (C.  C.) 
424. 

81  So  held  in  Orient  Ins.  Co.  v.  Sloan,  70  Wis.  611;  36  N.  W.  Rep. 
388.  In  this  case  suits  were  brought  in  Illinois  against  judgment 
creditors  upon  a  judgment  obtained  in  Wisconsin  against  the  com- 
pany, and  money  in  the  possession  of  the  company,  which  was 
claimed  by  others  by  right  of  assignment,  was  garnisheed.  The  com- 
pany endeavored  to  obtain  an  injunction  against  collection  of  the 
money  from  a  court  of  another  county  in  Wisconsin  than  that  in 
which  the  judgment  was  rendered. 

■  Wilkinson  v.  Insurance  Co.,  72  N.  Y.  409;  9  Hun  (N.  Y.),  52. 
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a  Buit  at  law  where  a  bill  in  equity  lias  already  been  dis- 
misst  d;  s3  or  where  the  company  has  paid  a  loss,  it  may  obtain 
an  injunction  preventing  the  insured  from  collecting  his  claim 
against  the  party  causing  the  loss  without  being  subrogated  to 
the  insured's  rights.84  The  insurer  may,  it  is  held,  obtain  an 
injunction  against  the  prosecution  of  a  suit,  where  the  mate- 
rial facts  for  the  plaintiff's  case  arose  abroad,  until  the  expira- 
tion of  such  reasonable  time  as  will  permit  an  examination  of 
witnesses  in  this  place.85  In  another  case  similar  to  this  it 
was  held  that  the  injunction  would  not  be  granted  unless  the 
money  claimed  was  paid  into  court.88 

§  3528.  Particular  Cases  where  Equity  will  Grant 
Remedy  to  Insured. — Courts  of  equity  will  generally  assume 
jurisdiction  where  the  assured  has  no  adequate  or  complete 
remedy  at  law.  And  where  equity  has  granted  relief  to  the 
assured  against  a  valid  legal  objection  to  the  payment  of  a  loss, 
he  must  then  proceed  and  prove  his  case  as  fully  as  if  suing  at 
law.87  A  mistake  in  the  surrender  of  policies  by  the  insured 
to  the  company  may  be  corrected.  Thus,  where  the  insured 
held  four  policies  upon  his  property,  on  two  of  which  the  pre- 
miums were  unpaid,  and  having  decided  that  the  other  two 
were  sufficient  and  that  he  would  surrender  the  ones  on  which 
the  premiums  were  due,  and  with  that  intention  he  delivered 
two  to  the  company,  which  by  mistake  were  the  ones  he  in- 
tended to  keep,  it  was  held  that  the  court  would  rectify  the 
mistake.88  Equity  will  also,  where  premium  notes  have  been 
given  by  the  agent,  order  them  set  off  against  the  amount  due 
on  a  judgment  for  loss;  89  or  where  several  persons  with  differ- 
ent interests  under  the  policy  cannot  enforce  their  rights  at 
law  they  will  be  permitted  to  in  a  court  of  equity;90  or  where 

M  Trertepa  v.  Wlndus,  L.  It.  19  Eq.  607. 
S4  Hartford  F.  Ins.  Co.  v.  rennell,  21  111.  App.  609. 
M  Chitty  v.  Belwyn,  2  Atk.  359. 

■  Von  Wein  v.  Scottish  U.  &  N.  Co.,  118  N.  Y.  94;  27  N.  Y.  St.  Rep. 
934. 
,T  Brown  v.  Savannah  Mut.  Ins.  Co.,  24  Ga.  97. 
M  Von  Weill  v.  Scottish  U.  &  N.  Ins.  Co.,  27  N.  Y.  St.  Rep.  934. 
M  Lords  v.  Marine  Ins.  Co.,  6  Wheat.  (TJ.  S.)  565. 
*  Mercantile  Ins.  Co.  v.  Hotthaus,  43  Mich.  423. 
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a  company  has  done  no  new  business  for  several  years,  and 
does  not  do  business  sufficient  to  pay  the  expenses,  a  bill  may 
be  brought  in  equity  by  the  policy-holders  to  obtain  termina- 
tion of  their  contracts  and  payment  of  the  present  value  of  the 
same;91  or  where  the  beneficiary  under  a  life  policy  believes 
his  rights  to  be  endangered  by  the  possession  of  the  policy  by 
the  assignee  of  the  same,  equity  will  aid  him.92  So  also  where 
the  underwriters  have  received  an  indemnity  from  a  foreign 
government  for  the  wrongful  seizure  of  insured  cargo,  they 
may  be  compelled  in  equity  to  pay  the  same  to  the  insured.93 
And  where  a  life  insurance  policy  has  been  canceled  by  the 
company  without  any  just  cause,  the  policy-holder  has  an  ac- 
tion in  equity  to  have  the  policy  decreed  to  be  in  full  force 
and  effect,  and  such  right  of  action  accrues  immediately  upon 
the  cancellation  of  the  policy.94  If  a  trustee  refuses  to  allow 
his  name  to  be  used  in  a  suit  at  law,  equity  may  compel  him 
to.95  If  a  common  carrier,  who  has  secured  insurance  upon 
goods  belonging  to  several  owners  for  his  own  benefit  and  that 
of  all  of  the  owners,  has  upon  the  destruction  of  the  property 
collected  the  entire  amount  of  the  insurance,  equity  will  as- 
sume jurisdiction  of  a  suit  brought  by  some  of  the  owners  for 
the  benefit  of  all  who  might  join  them  to  cover  their,  alleged 
proportional  interest  therein,  the  jurisdiction  being  assumed 
on  the  ground  of  avoiding  a  multiplicity  of  suits  and  the  dif- 
ficulty of  making  a  proper  apportionment.96 

§  3529.  Particular  Cases  where  Equity  will  Grant 
Remedy  to  Insurers. — The  insurer  may,  before  loss,  invoke  a 
court  of  equity  to  order  a  policy  of  insurance  delivered  up  and 
canceled  where  it  appears  that  the  policy  was  obtained  by 
fraud,97  or  if  after  a  judgment  has  been  obtained  upon  a  policy 

91  Ingersoll  v.  Missouri  V.  L.  Ins.  Co.,  37  Fed.  Rep.  530. 

n  Bowers  v.  Parker,  58  N.  H.  565. 

M  New  York  Ins.  Co.  v.  Roulet,  24  Wend.  (N.  T.)  505. 

M  Hagner  v.  American  P.  L.  Ins.  Co.,  36  N.  Y.  Super.  Ct.  211.  See, 
also,  Cohen  v.  New  York  Mut.  L.  Ins.  Co.,  50  N.  Y.  610. 

*  Motteaux  v.  London  Assur.  Co.,  1  Atk.  545. 

99  Pennefeather  v.  Baltimore  Steam  Packet  Co.,  58  Fed.  Rep.  4S1. 

"  British  Eq.  Assur.  Co.  v.  Great  Western  Ry.  Co.,  20  L.  T..  N.  S., 
422;  Imperial  Ins.  Co.  v.  Gunning,  SI  111.  236;  Commercial  Ins.  Co.  v. 
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the  insurers  learn  of  certain  fraudulent  acts  by  the  insured 
which  would  have  defeated  the  claim  if  given  at  the  trial, 
equity  will  entertain  a  bill  to  set  the  judgment  aside.08 

§  35J50.  Cases  where  Equity  will  not  Act. — As  a  gen- 
eral rule,  equity  will  not  act  where  there  is  an  adequate  rem- 
edy  at  law.  So  where  an  assignee  of  a  policy  filed  a  bill 
against  the  underwriters,  and  simply  stated  the  refusal  of  the 
insurer  to  pay,  the  bill  was  dismissed,  as  his  remedy  at  law 
was  adequate."  In  an  action  by  insurers  a  court  of  equity 
will  not  compel  the  administrator  of  a  broker  who  has  died  in- 
solvent to  sequester  for  the  benefit  of  the  insurers  any  sum 
received  by  such  administrator  as  payment  on  premiums  from 
the  insured  if  the  broker  has  given  his  note  for  such  premiums 
and  the  plaintiffs  hold  it.100  A  court  of  equity  will  not  de- 
cree an  accounting  of  partnership  funds  where  the  profits 
are  the  results  of  illegal  insurances.101  "Where  an  officer  of  a 
benefit  society  has  been  vested  by  the  constitution  of  the  so- 
ciety with  certain  quasi  judicial  powers,  equity  will  not  en- 
join him  from  exercising  such  powers.102 

McLoon,  14  Allen  (Mass.),  351;  Atlantic  Ins.  Co.  v.  Simar,  1  Sand. 
Ch.  (N.  Y.)  91;  YVithingham  v.  Thornborough,  2  Vern.  206;  s.  c,  Prec. 
Ch.  20.,  s.  c,  3  Eq.  Cas.  Abr.  635. 

M  Ocean  Ins.  Co.  v.  Fields,  2  Story  (C.  C.)  59.  But  see  Charleston 
Ins.  Co.  v.  Potter,  3  Desaus.  Eq.  (S.  C.)  6. 

89  Carter  v.  United  States  Ins.  Co.,  1  Johns.  Ch.  (N.  Y.)  463. 

100  Union  Ins.  Co.  v.  Grant,  68  Me.  229. 

101  Knowle  v.  Houghton,  11  Ves.  Jr.  168. 

"■  Mead  v.  Sterling,  62  Conn.  586;  27  Atl.  Rep.  591. 
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§  3537.  Subrogation  —  Rijybt  to,  of  Insurer — Gen- 
erally.— The  doctrine  of  subrogation  in  insurance  does  not 
primarily  arise  from,  nor  is  it  dependent  upon,  any  of  the 
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terms  of  the  contract,  although  in  many  cases  policies  now 
provide  for  the  subrogation  of  the  insurer  to  the  rights  of  the 
insured.  We  have  already  seen  that  marine  and  fire  insur- 
ance is  a  contract  of  indemnity,  and  it  is  for  the  purpose  of 
carrying  out  this  principle  that  the  doctrine  of  subrogation 
has  been  adopted.  In  other  words,  in  the  absence  of  this  doc- 
trine the  insured  might  often  recover  more  than  a  full  indem- 
nity, and  to  prevent  such  a  result  the  courts  have  adopted  the 
rule  that  the  insured  shall  be  entitled  to  only  one  full  indem- 
nity for  the  injury  sustained,  and  from  this  the  doctrine  of 
subrogation  has  arisen.  As  a  general  rule,  therefore,  if  the 
insurer  pays  to  the  insured  the  amount  of  the  loss,  the  former 
will  be  entitled  to  be  subrogated  to  all  rights  which  may  ex- 
ist in  behalf  of  the  insured  against  third  parties  who  may  be 
liable  to  the  insured  in  any  way  for  the  loss.1  And  if  sub- 
sequent to  the  payment  of  the  loss  by  the  insurer  third  parties 
who  are  liable  therefor  to  the  insured  pay  to  the  latter  a  sum 
in  settlement  of  the  claim  against  them,  the  insurer  may  re- 
cover from  the  insured  such  an  amount  as  may  be  in  excess 
of  the  actual  loss  sustained  by  him.2  The  right  of  the  insurer 
to  be  subrogated  has  been  compared  to  that  of  a  surety,  who 
upon  payment  of  a  debt  may  resort  to  the  principal  debtor.3 

§  3538.  Payment  of  Total  Loss  or  Entire  Destruction 
of  Subject  Insured  Equipollent  with  Abandonment  in 
Giving  Right  of  Subrogation — Negligence — Third  Parties. 

1  St.  Louis  I.  M.  &  S.  Co.  v.  Continental  Union  Ins.  Co.,  139  U.  S. 
235;  iEtna  Ins.  Co.  v.  Tyler,  16  Wend.  385;  30  Am.  Dec.  90;  Honore 
v.  Fire  Ins.  Co.,  5  111.  409;  Callahan  v.  Linthicum,  43  Md.  110;  Trenton 
Mut.  L.  &  I.  Co.  v.  Johnson,  4  Zab.  (N.  J.)  57G;  Springfield  F.  &  M.  1. 

Co.  v.  Allen,  43  N.  Y.  393;  Mercantile  Ins.  Co.  v.  Calebs,  20  N.  Y.  176; 

Castellain  v.  Preston,  L.  R.  11  Q.  B.  D.  380;  1  H.  L.  Cas.  287;  Quebec 

Fire  Assur.  Co.  v.  St.  Louis,  7  Moore  P.  C.  C.  2S6. 

*  Darrell  v.  Tibbetts,  L.  R.  5  Q.  B.  D.  560. 

•  Norwich  Union  Ins.  Co.  v.  Boomer,  52  111.  442.  Upon  this  point 
Brett,  L.  J.,  in  Castellain  v.  Preston,  L.  R.  11  Q.  B.  D.  3S0.  1  H.  L. 
Cas.  287,  said:  "It  is  not  to  my  mind  a  doctrine  applied  to  Insurance 
law  on  the  ground  that  underwriters  are  sureties.    They  have  rights 

-  which  are  sometimes  similar  to  the  rights  of  sureties,  but  that  asrain 
is  in  order  to  prevent  the  assured  from  recovering  more  than  a  full 
Indemnity." 
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The  payment  of  loss  or  the  entire  destruction  of  the  subject  of 
insurance  is  considered  equipollent  with  an  abandonment,  in 

so  far  as  it  gives  the  underwriter  the  right  of  subrogation. 
And  whether  the  payment  he  of  a  partial  or  total  loss  the  in- 
surer is  equitably  entitled  in  proportion  to  the  indemnity  paid, 
to  the  damages  recovered  from  third  parties  by  reason  of  their 
misconduct,  wrongdoing,  negligence,  or  other  act  insured 
against,  and  on  account  of  which  the  loss  was  paid;  as  in  case 
of  barratry  and  recovery  of  damage  from  the  master.  And 
where  the  owner  of  goods  insured  on  board  ship  and  dam- 
aged by  a  peril  within  the  policy  abandons  all  spes  recuper- 
andi  to  the  underwriters,  the  latter  upon  payment  as  for  a  to- 
tal loss  are  entitled  to  be  subrogated  to  all  the  insured's  rights 
to  the  property  remaining,  and  to  recover  for  the  loss  from  any 
source  whether  against  third  parties  who  caused  the  loss,  through 
negligence  or  otherwise.4  So  if  a  judgment  be  rendered  as  for 
a  total  loss  it  is  held  that  the  insurer  is  entitled  to  the  sal- 
vage, for  it  is  equivalent  to  an  abandonment.5  And  if  a  par- 
tial loss  is  settled  as  such  and  there  has  been  no  abandonment, 
the  assurer's  payment  cannot  entitle  him  to  be  subrogated 
to  the  rights  and  benefits  subsequently  arising  to  the  assured 
from  the  adventure.6  In  a  line  with  the  doctrine  of  subro- 
gation to  the  rights  of  the  insured  it  is  held  that  the  ac- 
ceptance of  an  abandonment  made  by  a  mortgagor  may  pre- 
clude him  from  asserting  any  claim  under  his  mortgage  upon 

4  Ilome  Ins.  Co.  v.  ;Western  Transp.  Co.,  4  Rob.  (N.  Y.)  237;  33 
How.  Pr.  (N.  Y.)  107;  Hart  v.  Western  R.  R.  Corp.,  13  Met.  (Mass.) 
09;  Gracie  v.  New  York  Ins.  Co.,  8  Johns.  (N.  Y.)  237,  per  Kent,  J.; 
Randal  v.  Coekran,  1  Ves.  08,  per  Lord  Hardwicke;  Atlantic  Ins.  Co. 
v.  Storms,  5  raise  (N.  Y.),  285;  Simpson  v.  Thompson,  3  App.  Cas. 
270;  Rous'  v.  Salvador,  3  Bins.  N.  C.  2S8,  per  Gibbs,  C.  J.;  Paradise 
v.  Sun  Ins.  Co.,  0  La.  Ann.  596;  The  Ocean  Wave,  5  Biss.  (U.  S.)  378; 
Aldridge  v.  Gnnt  Western  Ry.,  3  Man.  &  G.  514;  Houston  v.  Thorn- 
ton. Holl  N.  P.  242;  Rankin  v.  Totter.  L.  R.  II.  L.  Cas.  130.  per  Lord 
Blackburn;  2  Phillips  on  Insurance.  3d  od..  414,  415,  sees.  1723.  1732. 

»  Smith  v.  Stelnbach,  2  Caines  Cas.  (N.  Y.)  172:  Watson  v.  Insur- 
ance Co.  of  North  America,  1  Linn.  (Pa.)  477;  Graeie  v.  New  York- 
Ins.  Co.,  8  Johns.  (N.  Y.)  237;  Randal  v.  Coekran.  1  Yes.  98,  per  Lord 
Hardwicke,  Rons  v.  Salvador,  3  Bing.  N.  C.  2G6,  per  Lord  Abinger. 
Exnmine  see.  2000,  heroin. 

•  Tunno  v.  Edwards,  12  East,  488. 
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a  vessel.7  Under  certain  code  provisions  "if  a  marine  insurer 
pays  for  a  loss  as  if  it  were  an  actual  total  loss,  he  is  entitled 
to  whatever  may  remain  of  the  thing  insured  or  its  proceeds  or 
salvage  as  if  there  had  been  a  formal  abandonment .  "8  Where 
a  loss  by  thieves  has  occurred  for  which  the  insurer  and  the 
shipowner  are  both  liable  to  the  insured,  the  insurer  is  en- 
titled on  payment  of  the  loss  to  be  subrogated  to  the  insured's 
rights  against  the  shipowner.9  But  if  the  shipowner  first 
pays  the  loss,  he  cannot  claim  any  rights  under  the  policy, 
since  the  contract  is  only  to  indemnify  the  insured.10  The 
payment  of  a  loss  of  a  cargo  after  a  libel  had  been  filed  by  the 
owners  of  the  cargo,  under  an  agreement  that  the  libelants 
should  repay  to  the  underwriters  any  sum  or  sums  which 
they  might  recover  by  decree  or  settlement  in  virtue  of  the 
unseaworthiness  of  the  vessel  or  the  negligence  of  her  officers 
or  crew,  does  not  afford  a  defense  to  the  action  for  damages 
to  the  cargo  which  may  have  occurred  through  a  neglect  to 
pump  out  the  ship,  or  through  the  clogging  of  the  timbers 
by  coal  dust  or  by  sugar,  or  by  both  coal  dust  and  sugar,  and 
the  vessel  is  bound  to  make  such  damage  good.11 

§  3539.     Insurance  on  Advances — Rig-hts  of  Insurer. — 

In  a  federal  case  where  at  the  request  of  the  owners  of  a  vessel 
and  for  their  benefit  money  had  been  advanced  bytheir  agents, 
who  had  effected  insurance  to  secure  the  amount  advanced, and 
upon  the  loss  of  the  vessel  the  insurance  money  had  been  paid 
to  the  agents,  it  was  held  that  the  debt  was  extinguished  by  the 
payment  of  the  insurance  to  the  agents,  and  that  the  insurer 
could  maintain  no  action  against  the  owners  either  upon  the 
principle  of  subrogation  or  by  reason  of  any  assignment  from 
the  insured.12  In  a  New  York  case,  however,  where  an  insur- 
ance policy  was  issued  to  secure  advances  upon  a  ship,  and  the 
policy  provided  that  in  case  the  insured  released  any  right  of 

7  Northwestern   Transportation  Co.  v.  Thames  etc.   Ins.   Co.,  59 
Mich.  214.     See  sec.  2902,  herein. 

8  Deering's  Annot.  Civ.  Code  Cal.,  sec.  2723. 

•  Atlantic  Ins.  Co.  v.  Storrow,  5  Paige  (N.  Y.),  285. 

10  Atlantic  Ins.  Co.  v.  Storrow,  5  Paige  (N.  Y.),  2S5. 

11  The  Centennial,  7  Fed.  Rep.  G01. 

u  Phoenix  Ins.  Co.  v.  Cbadbourne,  31  Fed.  Rep.  300. 
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recovery  against  others  which  the  insurer  would  otherwise  be 
entitled  to  upon  payment  of  the  loss  there  could  be  no  re- 
covery on  the  policy,  and  by  the  contract  between  the  insured 
and  the  owners  the  insured  was  estopped  from  asserting  any 
claim  against  the  owner  in  case  of  loss,  it  was  held  that  the 
insured,  who  had  paid  a  loss  with  no  knowledge  of  such  agree- 
ment, was  entitled  to  recover  from  the  insurer  the  amount  paid 
to  the  latter,  together  with  the  costs  of  an  unsuccessful  action 
against  the  owner.13 

§  3540.  Effect  of  Release  by  Insured  to  Third  Parties 
upon  Insurer's  Right  of  Subrogation  where  Release  is 
Prior  to  Execution  of  Insurance  Contract. — As  a  gen- 
eral rule,  the  doctrine  of  subrogation  only  places  the  insurer 
in  possession  of  such  rights  against  third  parties  as  the  insured 
could  himself  enforce,  and  it  therefore  follows  that  if,  prior 
to  the  execution  of  the  contract  of  insurance,  the  insured  has 
executed  another  contract  releasing  certain  third  parties  from 
any  liability  which  might  be  incurred  by  them  in  case  of  a 
loss,  such  release  will  also  be  binding  upon  the  insurer.  So 
where  warehousemen  held  under  a  lease  from  a  railroad  com- 
pany, and  by  the  terms  of  the  lease  the  lessor  was  released 
from  all  liability  from  fire  communicated  from  its  locomo- 
tives, it  was  held  that  where  policies  of  insurance  were  issued 
subsequent  to  the  execution  of  such  lease  the  insurers  could 
not  claim  to  be  subrogated  to  any  rights  against  the  railroad 
company,  as  by  the  terms  of  the  lease  the  insured  had  none, 
and  this  notwithstanding  the  fact  tha*  the  policies  provided  for 
subrogation.14 

§  3541.  Same  Subject— Where  Release  is  Subsequent 
to  Execution  of  Insurance  Contract  and  before  Payment 

of  Loss.  —  If  the  insured,  after  the  occurrence  of  a  loss, 
releases  a  third  party  by  whose  negligence  or  wrongdoing  the 
loss  is  occasioned,  what  effect  does  such  release  have  upon 
the  insured's  right  to  recover  and  upon  the  insurer's  right  to 

«"  Phoenix  Ins.  Co.  v.  Parsons,  129  N.  Y.  86;  41  N.  Y.  St.  Rep.  505; 
29  N.  E.  Rep.  87. 
M  Pelzer  Mfg.  Co.  v.  Sun  F.  Office,  3G  S.  C.  213;  15  S.  E.  Rep.  5G2, 
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subrogation?    In  a  case  which  arose  in  New  York,  where  the 
insured    claimed    that    the  landlord    was    responsible  for  the 
loss,  and  before  payment  of  the  loss  by  the  insurer  settled 
with  the  landlord  and  gave  him  a  general  release,  it  was  held 
that  the  insurer  was  released  from  liability  under  the  policy 
to   the   extent  to  which  the  insurer's  right   of  subrogation 
against  the  landlord  was  defeated.15     So  also  in  a  mercantile 
case  in  the  same  state,16  where  a  judgment  had  boon  render- 
ed for  a  total  loss  and  the  insured  had  assigned  the  bill  of  lad- 
ing, policy,  and  all  claims  thereon  to  a  third  person  for  the 
benefit  of  the  carrier,  it  was  held  that  the  insurers  were  en- 
titled to  have  credited  against  the  judgment  such  amount  as  the 
carrier  would  be  liable  for.    And  in  a  case  in  Rhode  Island  17 
where  certain  property  which  had  been  saved  from  the  fire 
was  sold  it  was  held  that  the  insurers  should  be  credited  with 
such  amount  as  was  realized  from  the  sale.      The    insurer, 
where  entitled  to  subrogation,  can  only  stand  upon  the  rights 
of  the  insured,  and  where  the  insured  fully  releases  third  par- 
ties who  are  liable  to  him  in  any  way  for  the  loss,  the  rights 
of  both  the  insurer  and  insured  to  recovery  thereafter  from 
such  third  parties  is  defeated  by  such  release.18    The  release, 
therefore,  being  valid  as  between  insured  and  third  parties, 
will  be  binding  upon  the  insurer  in  the    absence    of    fraud. 
Consequently,  if  the  insured  gives  a  release,  it  necessarily  fol- 
lows that  the  insurer  will  be  released  from  liability  to  the  ex- 
tent to  which  his  right  of  subrogation  has  been  defeated. 

»  Dilling  v.  Drarmal,  30  N.  Y.  St.  Rep.  435;  9  N.  Y.  Supp.  497;  16 
Daly  (N.  Y.),  104.  Examine  People's  Nat.  Gas  Co.  v.  Fidelity  Title 
Trust  Co.  (Pa.  1892),  24  Atl.  Rep.  339;  21  Ins.  L.  J.  751;  Newcomb  v. 
Cincinnati  Ins.  Co.,  22  Ohio  St.  382;  10  Am.  Rep.  746;  Hall  v.  Rail- 
road Co.,  13  Wall.  (U.  S.)  367;  Sussex  Co.  Mut.  Ins.  Co.  v.  Woodruff, 

26  N.  J.  541. 

"  Atlantic  Ins.  Co.  v.  Storrow,  1  Edw.  Ch.  (N.  Y.)  621;  affirmed,  5 
Paige  Ch.  (N.  Y.)  285. 

»  Harris  v.  Gasper  F.  &  M.  Ins.  Co.,  9  R.  I.  207. 

is  "The  right  of  subrogation  is  a  derivative  one  and  comes  solely 
from  the  assured  and  can  only  be  enforced  in  his  right  If  the  as- 
sured has  no  right  which  he  can  transfer  to  the  insurer,  then  the  in- 
surer  can  have  no  subrogation  and  cannot  take  the  place  of  the  as- 
sured for  the  purpose  of  enforcing  the  liability  of  the  wrongdoer  for 
the  loss":  Piatt  v.  Richmond  etc.  R.  R..  108  N.  Y.  358.  per  Earl.  J. 
The  words  of  the  court  in  Phoenix  Ins.  Co.  v.  Erie  Transp.  Co.,  117 
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£  35412.  Effect  of  Reservation  of  Rights  to  Indem- 
nity in  Release  to  Wrongdoers. — If  the  insured,  after  the 
Loss  and  before  payment  by  the  insurer  gives  a  full  release 
and  discharge  to  the  wrongdoer  or  the  party  who  caused  the 
loss,  and  such  release  contains  a  reservation  of  the  right  of  in- 
sured to  recover  his  indemnity,  the  insured  does  not  thereby 
lose  his  right  of  subrogation,  but  may  upon  payment  of  loss 
recover  the  amount  paid  under  the  policy,  even  though  insur- 
er's payment  of  the  amount  of  loss  is  made  with  knowledge  of 
the  payment  of  the  loss  by  such  third  parties.19 

§  3543.  Where  Policy  Provides  as  to  Effect  of  Re- 
lease hy  Insured  to  Third  Parties. — If  the  policy  provides 
that  a  release  of  liability  by  the  insured  to  third  parties  will 
prevent  a  recovery  from  the  insurer,  the  insured  cannot, 
where  he  has  released  certain  parties  who  are  liable  to  him  for 
the  loss  from  all  liability,  recover  on  the  policy.  So  where  a 
policy  issued  upon  a  cargo,  freight,  and  advances  provided 
that  the  freight  and  advances  were  to  be  subject  to  the  terms 
of  the  freight  policy,  and  also  provided  that  if  the  insured  re- 
leased any  right  of  recovery  against  third  parties  to  which,  in 
case  of  loss,  the  insured  would  be  entitled  to  subrogation  there 
could  be  no  recovery  from  the  insurer,  it  was  held  that  the 
former  clause  making  the  freight  and  advances  subject  to  the 
terms  of  the  freight  policy  did  not  exclude  the  operation  of 
the  latter  clause  upon  the  advances.20 

§  3544.      Release  to  Third  Party  who  has  Knowledge 

of  Payment  of  Loss  hy  Insurer. — If  third  parties  who  may 
be  liable  to  the  insured  for  the  loss  effect  a  settlement  with 

U.  S.  312.  are  also  pertinent  in  this  connection:  "The  right  of  action 
apainst  another  person,  th<>  equitable  interest  in  which  passes  in  the 
insurer,  being  only  thai  which  the  Insured  has.  it  follows  that  if  the 
assured  has  no  such  right  of  action  none  pusses  to  the  insurer,  and 
that  if  the  Insured's  right  of  action  is  limited  or  restricted  by  lawful 
contract  between  him  and  the  person  sought  to  be  made  responsible 
for  the  loss,  a  suit  by  the  Insurer  In  the  right  of  the  assured  is  sub- 
ject to  like  limitations  or  restrictions." 

19  Connecticut  F.  Ins.  Co.  v.  Erie  Uy.  Co.,  73  N.  Y.  309;  overruling 
in  Hun  (N.  Y.t.  59. 

10  Pbcenix  Ins.  Co.  v.  Parsons,  37  N.  Y.  St.  Rep.  874;  13  N.  Y.  Supp. 
615. 
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the  latter  and  obtain  a  release  from  all  liability,  and  this  is 
done  with  knowledge  of  the  fact  that  the  insurers  have  already 
paid  to  the  insured  the  amount  of  their  liability  to  him,  such 
settlement  and  release  will  in  no  way  affect  the  insurers'  right 
of  subrogation  as  against  such  third  parties,  since  the  settle- 
ment and  release  will  be  in  fraud  of  the  insurers'  rights,  and 
consequently  void.21 

§  3545.  Agreements  Between  Insured  and  Carriers 
for  Benefit  of  Insurance  to  Latter  may  be  Valid. — Provi- 
sions are  frequently  inserted  in  bills  of  lading  which  in  effect 
are  limitations  upon  the  carrier's  liability  in  case  of  loss.  The 
provision  which  has  come  before  the  courts  for  construction  in 
insurance  cases  is  that  the  carrier  shall  have  the  benefit  of 
such  insurance  as  may  be  effected  upon  the  goods  carried.  As 
a  general  rule,  it  may  be  stated  that  an  owner  of  goods  may, 
at  the  time  they  are  shipped  and  before  insurance  is  effected, 
make  with  the  carrier,  without  fraudulent  concealment,  a 
valid  agreement  that  any  insurance  shall  inure  to  the  benefit 
of  the  carrier.22  The  same  principle  controls  in  this  class  of 
cases  as  in  the  case  of  a  release  executed  prior  to  effecting  in- 
surance. The  right  of  the  insurer  against  third  parties  is  a 
right  derived  from  the  insured  alone.  He  can  only  enforce 
such  right  as  the  assured  has,  and,  in  case  of  any  lawful  stip- 
ulations between  the  insured  and  the  carrier  as  to  the  latter's 
liability  the  insurer  is  bound  thereby. 

§  3546.  Same  Subject — No  Violation  of  Provision  in 
Policy  agrainst  Sale  or  Transfer  of  Interest. — The  provi- 
sion in  a  bill  of  lading  that,  in  case  of  any  loss  for  which  the 
carrier  would  be  liable,  he  shall  have  the  benefit  of  any  insur- 
ance effected  by  the  owner  or  shipper,  is  not  a  violation  of  the 

n  Monmouth  County  F.  Ins.  Co.  v.  Hutchinson,  21  N.  J.  Eq.  107. 

■  Rintoul  v.  New  York  Cent,  etc.  R.  R.  Co.,  20  Fed.  Rep.  313.  See, 
also,  Phoenix  Ins.  Co.  v.  Erie  etc.  Transp.  Co.,  117  U.  S.  312:  Innian 
v.  South  Carolina  R.  R.  Co.,  129  U.  S.  128;  Jackson  v  Boyleton  Ins. 
Co..  139  Mass.  508;  Piatt  v.  Richmond  etc.  R.  R.  Co.,  108  N.  Y.  358; 
Deming  v.  Merchants'  etc.  Cotton  Press  Co.,  90  Tenn.  30fi;  British  M. 
Ins.  Co.  v.  Gulf  etc.  R.  R.  Co.,  63  Tex.  475;  Tate  v.  Hyslop,  15  Q. 
B.  D.  368. 
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condition  forbidding  a  sale  or  transfer  of  the  interest  of  the 
insured."" 

§  3547.  Abandonment  —  Right  to  1)0  Subrogated 
Subjects  Insurer  to  Agreement  and  Equities  under  Car- 
rier's Contract. — The  assurer  is  subject  to  all  the  agreements 
and  equities  between  the  assured  and  a  common  carrier  who 
has  restricted  his  liability  for  loss  by  the  perils  of  navigation 
in  consideration  of  reduced  freights,  and  who  has  stipulated 
for  the  benefit  of  insurance  effected  by  the  shipper  in  cases 
where  he  might  be  liable,  and  where  without  reference  to 
such  an  agreement  there  was  an  abandonment  as  for  a  loss  of 
the  goods,  it  was  held  that  the  right  of  the  insurer  to  be  sub- 
rogated was  subject  to  the  agreement,  and  that  it  being  valid, 
the  carrier  was  protected  against  a  recovery  by  the  insurer.24 

§  3548.  Provisions  in  Bills  of  Lading — Carrier  to  have 
Benefit  of  Insurance — Effect  where  Insurer  Pays  Loss. — 
If  by  the  terms  of  the  bills  of  lading  the  carrier  is  to  have  the 
benefit  of  any  insurance  upon  the  goods  in  case  of  loss,  the 
payment  of  the  loss  by  the  insurer  will  relieve  the  carrier  of 
all  liability.25  To  illustrate:  The  bill  of  lading  contained  such 
a  provision,  and  after  a  loss  had  occurred  the  insurer  paid 
the  owners  the  amount  of  the  loss,  and  obtained  an  assign- 
ment of  all  claims  which  the  owner  might  have  against  the 
carrier,  and  this  in  turn  was  reassigned  to  the  plaintiff  in  the 
action.  Upon  this  question  the  court  said:  "Here,  by  the  ex- 
press contract  between  the  assured  owners  and  the  railroad 
company,  it  was  to  have  the  benefit  of  the  insurance,  and  thus 
it  was  entitled  to  the  insurance  for  the  indemnity,  and  where 
the  insurance  company  paid  the  entire  loss  sustained  by  the 
fire  to  the  assured,  by  the  very  terms  of  the  contract  it  relieved 
the  defendant  of  any  liability  therefor."  20 

"  Jackson  Co.  v.  Boylston  Ins.  Co..  139  Mass.  508. 

M  Mercantile  etc.  Ins.  Co.  v.  Calebs,  20  N.  Y.  173.  As  to  contract 
of  assured  with  another  underwriter  or  third  party,  see  2  Phillips  on 
Insurance,  3d  ed.,  402.  sec.  171.r>. 

»  Piatt  v.  Richmond  etc.  R.  R.  Co.,  108  N.  Y.  358. 

"  See,  also,  The  Sydney,  23  Fed.  Rep.  88. 
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§  3549.  Rights  of  Insurers  against  Carriers — Where 
no  Provision  for  Subrogation. — In  the  absence  of  any 
provision  in  the  bill  of  lading  giving  the  carrier  the  benefit  of 
the  insurance  or  of  a  provision  in  the  policy  for  subrogation, 
the  insurer  will,  as  a  general  rule,  upon  payment  of  a  loss  be 
entitled  to  recover  from  the  carrier,  where  the  latter  is  by 
the  terms  of  the  contract  liable  to  the  insured.27  And  the  in- 
surer will  not  be  limited  to  the  amount  paid  on  the  policy,  but 
may  recover  the  full  value  of  the  insured  property.28 

§  3550.  Policy  Providing  for  Subrogation — Contract 
with  Carrier  Limiting  Value  of  Consignment. — A  provision 
in  a  policy  of  insurance  entitling  the  insurers  to  subrogation 
upon  payment  of  a  loss  is  not  violated  by  a  contract  between 
the  insured  and  the  carrier  limiting  the  value  of  the  consign- 
ment to  an  amount  below  the  real  value.29 

§  3551.  Where  Provision  in  Bill  of  Lading  Giv- 
ing Carriers  Benefit  of  Insurance  Conflicts  with  Pol- 
icy Provisions. —  If  the  policy  provides  that  the  insurers 
shall  be  entitled  to  be  subrogated  to  rights  of  insured  against 
the  carrier  in  case  of  loss,  the  latter  can  claim  no  benefit  un- 
der such  policy,  and  any  act  of  the  insured  to  defeat  the 
rights  of  the  insurers  under  the  policy  provision  would  cancel 
the  liability  of  the  latter.30  So  where  an  open  policy  on  goods 
to  be  carried  by  rail  stipulated  that  in  case  of  loss  the  insur- 
ance company  should  be  subrogated  to  all  claims  against  the 
carrier,  and  certain  of  the  goods  were  destroyed  by  a  railroad 
collision,  and  the  bill  of  lading  under  which  they  were  ship- 
ped provided  that  in  case  of  loss  incurred  through  the  fault  of 
the  railroad  company  it  should  have  the  benefit  of  the  insur- 

w  Liverpool  etc.  Great  Western  S.  S.  Co.  v.  Phoenix  Ids.  Co.,  129 
U.  S.  397;  Phoenix  Ins.  Co.  v.  Erie  Transp.  Co.,  10  Biss.  18;  117  U. 
S.  312.  But  see  Carroll  v.  New  Orleans  J.  &  G.  N.  R.  R.  Co.,  26  La. 
Ann.  447. 

»  Mobile  R.  R.  Co.  v.  Jersey,  111  U.  S.  584. 

»•  Kidd  v.  Greenwich  Ins.  Co..  35  Fed.  Rep.  351. 

»  Inman  v.  South  Carolina  R.  R.  Co.,  129  U.  S.  128;  Phoenix  Ins.  Co. 
v.  Parsons.  4  N.  Y.  Supp.  621. 
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ance,  it  was  held  in  an  action  by  the  insured  against  the  in- 
surance company  that  a  recovery  could  not  be  had,  the  insured 
having  defeated  by  his  bill  of  lading  the  right  of  subrogation 
for  which  he  had  stipulated.31  Where  the  insurance  policy 
provides  that  the  insured  shall  make  no  agreement,  nor  do 
any  act  by  which  his  right  of  action  against  third  parties  for 
the  loss  shall  be  released,  a  provision  in  a  bill  of  lading  that 
the  company  shall  have  the  benefit  of  any  insurance  upon  the 
goods  conflicts  with  the  provision  in  the  policy,  and  the  in- 
sured cannot  recover  from  the  insurer.32  And  in  a  Texas 
case  where  the  policy  provided  that  the  insurance  should  not 
"inure  to  the  benefit  of  any  carrier,"  it  was  held  that  an  agree- 
ment by  the  insured  to  give  the  benefit  of  any  insurance  was 
in  violation  of  the  provision,  and  that  there  could  be  no 
recovery  on  the  policy  by  either  the  carrier  or  the  insured.33 

§  3552.  Stipulation  for  Benefit  of  Insurance  where 
IiOss  Caused  by  Carrier's  Negligence. — Where  the  bill 
of  lading  provides  that  the  carrier  shall  have  the  benefit  of 
any  insurance  upon  the  goods,  in  case  of  a  loss  for  which  he 
incurs  liability,  it  is  not  material  that  the  loss  is  occasioned 
by  the  negligence  of  the  carrier,  since  the  latter  might  have 
obtained  insurance  against  a  loss  thus  caused.34 

§  3553.  Stipulation  in  Bill  of  Lading-  that  Car- 
rier Shall  have  Benefit  of  Insurance  Does  not  Compel 
Owner  to  Insure. — The  fact  that  a  bill  of  lading  provides 
that  in  case  the  carrier  incurs  any  liability  for  the  loss  of 
goods  he  shall  have  the  benefit  of  any  insurance  thereon  will 
not  compel  the  owner  of  the  goods  to  procure  insurance  upon 
such  goods  for  the  benefit  of  the  carrier.35 

«  Oarstalrs  v.  Mechanics  &  Traders'  Ins.  Co.,  18  Fed.  Rep.  473. 

■  Fayerweatber  v.  Phoenix  Ins.  Co.,  118  N.  Y.  324;  23  N.  E.  Rep. 
192. 

■»  Insurance  Co.  v.  Easton,  73  Tex.  1G7. 

M  Phoenix  Ins.  Co.  v.  Erie  etc.  Transp.  Co.,  117  U.  S.  312.  Bradley, 
J.,  dissenting.  See.  also.  Peering  v.  Merchants'  Cotton  Press  Co..  90 
Tenn.  306.     Examine  [nman  v.  South  Carolina  R.  R.  Co.,  129  U.  S. 

128. 
»  Inman  v.  South  Carolina  R.  R.  Co.,  129  U.  S.  128. 
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§  3554.  Where  no  Stipulation  for  Subrogation  of 
Carrier. — Where  property  near  a  railroad  is  destroyed  by 
fire  communicated  by  one  of  the  railroad  locomotives,  the 
railroad  company  is  not  entitled  to  any  of  the  insurance  con- 
tracted for  and  collected  by  the  owner  of  such  property, 
though  by  statute  the  railroad  has  an  insurable  interest  in 
such  property,  and  may  insure  it  for  its  own  protection.30 

§  3555.  "Where  Owner  has  Insurance  but  Refuses 
Carrier  the  Benefit  thereof. — Though  the  owner  cannot  be 
compelled  to  procure  insurance  by  reason  of  such  a  provision 
in  a  bill  of  lading,  yet  if  the  owner  has  insurance  upon  the 
goods  at  the  time  of  their  loss,  and  the  bill  of  lading  provides 
that  the  carrier  shall  have  the  benefit  of  any  insurance  upon 
such  goods,  and  the  owner  wrongfully  allows  the  carrier  the 
benefit  of  the  insurance,  the  latter  will  be  entitled  to  a  coun- 
terclaim therefor.37 

§  3556.  Subrogation  of  Insurer  to  Rights  of  Mortga- 
gee— Policy  to  Mortgagor — "Loss  Payable  to"  Mortgagee. 

If  a  policy  of  insurance  upon  mortgaged  premises  is  issued 
to  the  mortgagor,  and  the  loss  is  made  payable  to  the  mort- 
gagee, the  insurance  company  upon  payment  of  the  loss  to  the 
mortgagee  will  not  as  a  general  rule,  be  subrogated  to  the  lat- 
ter's  right  under  the  mortgage.38  And  where  a  policy  is  pro- 
cured by  a  mortgagor  and  subsequently  assigned  by  him  to 
the  mortgagee  as  additional  security  for  the  mortgage  debt, 
the  latter  may  enforce  a  judgment  procured  in  an  action 
brought  in  the  former's  name,  and  the  insurer  has  no  right 
of  subrogation.39  But  in  another  case  in  New  York,  where 
a  policy  was  issued  to  the  mortgagor  and  with  the  assent  of 

*>  Matthews  v.  St.  Louis  &  S.  F.  Ry.  Co.,  121  Mo.  29S;  24  S.  W. 
Rep.  591;  25  L.  R.  Annot.  161. 

"  Tnman  v.  South  Carolina  R.  R.  Co.,  129  U.  S.  128. 

M  Traders'  Ins.  Co.  v.  Race.  31  N.  E.  Rep.  392;  31  111.  App.  625;  af- 
firmed, 29  N.  E.  Rep.  S4G.  See.  also  Tendleton  v.  Elliott,  3S  Minn. 
371;  3S  N.  W.  Rep.  97;  Mercantile  Mut.  Ins.  Co.  v.  Calebs,  20  N.  Y. 
173. 

"  Robert  v.  Traders'  Ins.  Co.,  17  Wend.  (N.  T.)  G31;  reversing  s. 

c,  9  Wend.  404. 
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the  insurers  it  was  assigned  to  the  mortgagee,  it  was  held  thai 
the  mortgagee  was  only  entitled  to  recover  from  the  bsurefi 
upon  condition  that  he  make  an  assignment  to  the  latter  of  an 
interest  in  the  mortgage  debt  equal  to  the  amount  of  loss  paid 
under  the  policy.40  As  a  general  rule,  where  a  policy  is  issued 
to  the  mortgagor  "loss  payable  to"  the  mortgagee,  the  pay- 
ment to  the  mortgagee  of  the  amount  of  loss  will  operate  pro 
tanto  as  a  discharge  of  the  mortgage  debt,  though  the  insurer 
may  have  an  assignment  from  the  mortgagee  both  of  the  mort- 
gage security  and  the  right  to  the  assets  of  the  policy.41  And  if 
in  such  a  case  the  insurer  pays  the  loss  to  the  mortgagee,  who 
thereupon  assigns  the  mortgage  and  debt  to  the  insurer,  the 
latter  will  only  be  entitled  to  recover  from  the  mortgagor  the 
difference  between  the  amount  of  loss  and  the  amount  of  the 
mortgage  debt.42 

§  3557.  Same  Subject— Policy  Void  as  to  Mortgagor, 
Valid  as  to  Mortgagee — Stipulation  for    Subrogation. — 

Where  an  insurance  policy  stipulates  that  it  shall  be  valid  and 
enforceable  as  to  the  mortgagee,  though  rendered  void  as  to 
the  mortgagor  by  acts  of  the  latter,  and  further  stipulates  that 
upon  payment  of  the  loss  to  the  mortgagee,  the  insurer  claim- 
ing that  there  is  no  liability  to  the  mortgagor,  it  shall  be  en- 
titled to  the  rights  of  the  former  under  the  mortgage,  the  in- 
surer will  be  entitled  to  be  subrogated  to  such  rights  where  it 
in  fact  appears  that  there  is  no  liability  upon  the  policy  to  the 
mortgagor.43  In  the  case  of  Ulster  County  Savings  Institu- 
tion v.  Leake44  the  plaintiff,  as  a  mortgagee,  held  a  mortgage. 

«  Kip  v.  Mutual  F.  Ins.  Co..  4  Edw  Ch.  (N.  Y.)  806. 

"  Graves  v.  Hampden  F.  Ins.  Co.,  10  Allen  (Mass.),  281;  Home  Tns. 
Co.  v.  Marshall.  48  Kan.  235;  28  Fac.  Rep.  1G1 ;  48  Kan.  285.  See,  also, 
Cone  v.  Niagara  F.  Ins.  Co.,  GO  N.  Y.  G19;  3  N.  Y.  Sup.  Ct.  33;  Spring- 
field F.  &  I.  Co.  v.  Allen,  43  N.  Y.  3S9. 

"  Walcott  v.  Sprague,  55  Fed.  Rep.  545. 

«  Traders*  Ins.  Co.  v.  Race,  142  111.  338;  31  N.  E.  Rep.  392;  af- 
firming 29  N.  E.  Rep.  840;  Meriden  Sav.  Bank  v.  Home  Ins.  Co.,  50 
Conn.  396;  Sterling  F.  Ins.  Co.  v.  Beffrey,  48  Minn.  9;  50  N.  W.  Rep. 
922;  21  Ins.  L.  J.  274;  Hastings  v.  Westchester  F.  Ins.  Co.,  73  N.  Y. 

141. 
**  73  N.  Y.  161;  29  Am.  Rep.  115;  reversing  11  Hun  (N.  Y.),  515,  and 

disapproving  7  Cush.  (Mass.)  1. 
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binding  the  mortgagor  to  insure  for  his  benefit.  The  mort- 
gagor procured  an  insurance  "loss  payable  to  the  mortgagee." 
The  policy  became  forfeited  as  to  the  mortgagor.  The  plain- 
tiff had  an  independent  agreement  with  the  insurers,  making 
valid  and  effectual  all  their  policies  held  by  him  as  mortgagee, 
and  providing  for  subrogation  if  they  should  become  forfeited 
as  to  the  mortgagor.  A  loss  occurred,  which  the  insurers  paid 
to  the  plaintiff,  and  the  insurers  took  an  assignment  of  the 
mortgage  subject  to  payment  of  the  balance  due  the  mort- 
gagee. The  mortgage  was  foreclosed,  and  in  a  contest  over 
surplus  moneys  it  was  held  that  the  insurers  were  entitled  to 
the  surplus,  the  mortgagor  having  forfeited  the  right  under 
the  policy,  and  not  being  injured  under  the  assignment  and 
the  insurers  not  having  waived  the  forfeiture.48  And  in  a 
Massachusetts  case  a  policy  on  mortgaged  premises,  payable  in 
case  of  loss  to  the  mortgagee  as  his  interest  might  appear,  pro- 
vided that  it  should  be  void  if  the  premises  became  vacated, 
and  that  the  insurance  "as  to  the  interest  of  the  mortgagee 
only  therein"  should  not  be  invalidated  by  acts  of  the  mort- 
gagor, and  that  when  a  loss  after  a  forfeiture  was  paid  to  the 
mortgagee  the  company  should  be  subrogated  to  his  rights  to 
the  extent  of  such  payment,  and  might  pay  the  full  amount 
of  the  debt  to  the  mortgagee  and  receive  an  assignment  of  the 
mortgage.  A  loss  by  fire  occurred  while  the  premises  were 
vacant,  and,  upon  payment  by  the  company  to  the  mortgagee 
of  the  amount  due  on  the  mortgage,  the  latter  assigned  the 
same  to  it,  and  it  was  held  that  a  second  mortgagee  and  owner 
of  the  equity  could  not  redeem  the  premises  from  the  first 
mortgagee  without  paying  the  company  the  full  amount  of 
the  debt  thereby  secured.46 

§  3558.     Same  Subject — Where  Deficiency  Due  on  Debt 
after   Foreclosure  Sale   Exceeds  Amount  of    Insurance. 

"Where  by  the  terms  of  a  mortgage  clause  attached  to  a  policy 
the  insurer  is  entitled  to  subrogation  to  the  rights  of  the  mort- 
gagee under  the  mortgage,  in  those  cases  where  the  insurer 
pays  the  mortgagee  the  amount  of  the  loss,  claiming  that  no 

45  Ulster  County  Sav.  Inst.  v.  Leake,  73  N.  Y.  161;  29  Am.  Rep.  115. 
<•  Allen  v.  Watertown  Fire  Ins.  Co.,  132  Mass.  480. 
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liability  exists  as  to  the  mortgagor,  and  it  is  provided  that  the 
right  of  the  mortgagee  to  recover  the  full  amount  of  his  claim 
shall  not  thereby  be  impaired  if  at  the  time  of  the  loss  the 
mortgagee  has  already  commenced  foreclosure  proceedings, 
he  will  be  entitled  to  proceed  therewith  and  to  apply  the  pro- 
Is  of  such  sale  upon  the  mortgage  debt,  and  if  there  re- 
mains a  deficiency  due  on  the  debt  after  applying  the  pro- 
ceeds of  the  sale  in  reduction  thereof  which  is  greater  than 
the  amount  of  insurance,  the  insurer  will  not  be  entitled  to 
subrogation.47 

§  3*>5J>.  Insurance  by  Mortgagee  where  Mortgagor 
pays  or  under  Provision  of  Mortgage  may  be  Chargeable 
with  Premium. — Questions  have  arisen  in  many  cases  as  to 
the  respective  rights  of  the  parties  where  the  mortgagee  pro- 
cures insurance  in  pursuance  of  an  agreement  with  the  mort- 
gagor that  the  latter  shall  pay  or  be  liable  for  the  premiums, 
or  under  the  provision  of  the  mortgage  that  the  mortgagor 
shall  keep  the  premises  insured,  but  in  case  of  his  failure  so 
to  do  the  mortgagee  may  effect  insurance  thereon,  in  which 
case  the  premiums  shall  be  an  additional  charge  upon  the 
property.  The  determination  of  these  questions  depends  upon 
the  terms  of  the  policy.  In  several  cases  where  insurance  has 
been  effected  by  the  mortgagee  and  there  has  been  a  provi- 
sion in  the  mortgage  similar  to  that  above  stated,  or  an  agree- 
ment that  the  mortgagor  shall  be  liable  for  the  premiums,  and 
the  policy  has  contained  no  provision  subrogating  the  insurers 
to  the  mortgagee's  rights  it  has  been  held  that  the  payment  of 
the  loss  to  the  mortgagee  will  operate  pro  tanto  to  extinguish 
the  mortgage  debt,  and  the  insurer  will  not  be  entitled  to  any 
rights  under  the  mortgage.48  In  Ivernochan  v.  ]STew  York 
Bowery    Tire    Insurance    Company49    evidence  showing  an 

47  Eddy  v.  London  Assur.  Corp.,  65  Hun  (N.  Y.),  308;  20  N.  Y.  Supp. 
210;  48  N.  Y.  St.  Rep.  10. 

48  Norwich  F.  Ins.  Co.  v.  Bourse,  52  111.  442:  Rtlnehfield  v.  Milliken, 
71  Mo.  567;  Pendleton  v.  Elliott,  67  Mich.  496;  35  N.  W.  Hop.  97:  Nel- 
son v.  Insurance  Co.,  43  N.  J.  256;  11  Atl.  Rep.  681;  Kernochan  v. 
New  York  B.  F.  Ins.  Co.,  17  N.  Y.  428:  Waring  v.  Loden,  53  N.  Y.  581; 
Cone  v.  Niagara  Ins.  Co.,  60  N.  Y.  619;  Loudrew  v.  Waddle,  98  Pa. 
St.  242;  Holbrook  v.  American  Ins.  Co..  1  Curt.  (C.  C.)  193. 

43  17  N.  Y.  428. 
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agreement  on  the  part  of  the  mortgagor  to  pay  the  premiums 
was  held  admissible  in  order  to  determine  who  was  entitled  to 
the  benefit  of  the  policy,  and  it  was  held  that  such  an  agree- 
ment was  not  open  to  the  objection  that  it  waived  the  terms 
of  a  written  contract,  and  that  when  established  there  was  no 
right  of  subrogation  to  the  insurers.  In  a  case  which  subse- 
quently arose  in  New  York  the  mortgage  provided  that  the 
mortgagor  should  keep  the  premises  insured,  but  upon  his 
failure  to  do  so  the  mortgagee  might  effect  insurance  thereon, 
and  the  amount  expended  by  him  for  premiums  should  be  se- 
cured by  the  mortgage.  In  this  case,  the  mortgagor  failing  to 
insure,  the  mortgagee  insured  "his  interest  as  mortgagee"  by 
a  policy  providing  that  in  case  of  loss  he  should  assign  to  the 
insurer  an  amount  equal  to  the  loss  paid.  A  loss  having  oc- 
curred, the  insurer  paid  it,  took  an  assignment  of  the  mort-. 
gage,  and  brought  a  suit  for  foreclosure.  It  was  held  that 
the  insurance  money  was  not  to  be  applied  in  payment  of  the 
mortgage  debt,  and  that  the  action  was  maintainable,  and  it 
was  also  held  that  although  the  provision  in  the  policy  was 
only  in  terms  for  the  assignment  of  the  mortgage,  yet  as  it  wa3 
the  evident  intention  to  include  the  bond,  and  the  bond  was 
actually  delivered,  both  passed,  and  the  payment  to  the  mort- 
gagee could  not  be  held  to  be  in  liquidation  of  the  bond.50 
This  decision  was  a  reversal  of  the  judgment  in  the  lower 
court,51  which  held  that  since  the  mortgagor  was  by  the  terms 
of  the  mortgage  liable  for  the  premiums  paid,  he  was  entitled 
to  have  the  amount  received  by  the  mortgagee  from  the  in- 
surer applied  in  reduction  of  the  mortgage  debt,  and  that  the 
assignment  by  the  insurer  was  of  no  effect  except  as  to  the 
balance  due  in  excess  of  the  amount  of  insurance  paid.52    The 

50  Foster  v.  Van  Reed,  70  N.  Y.  19;  26  Am.  Rep.  544. 

81  5  Hun  (N.  Y.),  321. 

"  The  court  in  reversing  this  decision  said  (Foster  v.  Van  Reed,  70 
N.  Y.  19;  26  Am.  Rep.  544,  per  Miller,  J.):  "The  contract  under  the 
insurance  clause  in  the  mortgage  authorized  an  insurance  by  the 
mortgagee  of  the  property,  but  the  provision  did  not  prohibit  or  pre- 
vent an  insurance  directly  upon  her  interest  as  mortgagee,  and.  as 
she  had  authority  to  make  such  insurance,  it  would  seem  to  follow 
that  she  had  a  right  to  make  such  terms  with  the  insurer  as  might 
Joyce,  Vol.  IV.— 215 
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language  of  the  court  in  the  last  case828  was  subsequently  cited 
and  approved  in  Dick  v.  Franklin  Insurance  Company.53  In 
this  case  a  trust  deed  was  given  by  Murdoch,  the  owner  of  the 
premises,  to  Dick  and  Farer,  as  trustees,  to  secure  a  loan  of 
thirty  thousand  dollars,  made  by  one  "Williamson  to  Murdoch. 
The  latter  covenanted  to  keep  the  buildings  insured  for  a  sum 
not  less  than  sixteen  thousand  dollars,  and,  in  case  of  his  fail- 
ure so  to  do,  the  trustees  were  authorized  to  procure  insurance, 
the  premiums  to  be  secured  by  the  trust  deed.  The  trustees 
insured  the  mortgaged  property,  but  before  the  policy  was  is- 
sued Murdoch  and  wife  executed  a  second  trust  deed  of  the 
property  to  Ilemick,  to  secure  one  Armstrong,  and  there  was 
evidence  showing  that  Dick  and  Farer  paid  the  premiums  and 
were  repaid  by  Armstrong.  The  policy  provided  for  an  as- 
signment by  assured,  in  case  of  loss,  of  an  interest  under  a 
trust  deed  equal  to  the  amount  paid  on  account  of  the  loss, 
with  the  qualification  that  the  assignment  should  not  operate 
to  the  prejudice  of  the  beneficiary  in  the  deed  of  trust.  In 
reference  to  the  right  of  the  insurer  to  subrogation  the  court 
said:  ""Whatever  view  might  be  taken  of  the  right  of  the  in- 
surer to  subrogation  in  a  case  like  the  present,  it  is  clear  that 

be  agreed  upon;  it  was  optional  and  not  compulsory  and  entirely 
competent  for  the  mortgagee  to  procure  a  policy  with  or  without 
the  subrogation  clause.  The  parties  had  a  right  to  determine  that 
when  the  insurer  paid  any  loss  to  the  insured  the  insurer  should  be 
entitled  to  an  assignment  by  the  mortgagee,  and  such  a  provision 
Is  not  in  conflict  with  the  insurance  clause  in  the  mortgage.  Even  al- 
though Mrs.  Plank  (the  mortgagee)  made  declaration  after  the  con- 
tract was  entered  into  showing  that  the  insurance  was  made  under 
the  clause  in  the  mortgage,  this  statement  cannot  prevail  against 
the  contract  in  the  policy  which  provides  that  her  interest  as  mortga- 
gee was  insured;  and  whatever  arrangements  preceded  the  policy 
could  not  affect  or  impair  the  rights  of  the  company,  who  acted  with- 
out knowledge  of  such  arrangements  when  the  policy  was  issued. 
It  is  difficult  to  see  how  the  insurer  can  be  deprived  of  the  right  to 
subrogation  when  it  is  made  a  part  of  the  contract  that  it  shall  en- 
joy such  right,  and  whether  the  company  knew  of  the  agreement  in 
the  mortgage  at  the  time  of  issuing  the  policy  or  assented  to  it  or 
otherwise  makes  no  difference,  for  in  either  case  the  contract  be- 
tw.cn  Mrs.  Plank  and  the  company  Is  unaffected  by  It." 

"a   See  last  note. 

"  10  Mo.  A  pp.  37G;  affirmed,  81  Mo.  103. 
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where  the  insurer  has  contracted  with  the  insured  for  subro- 
gation as  one  of  the  conditions  on  which  it  assumes  the  risk 
this  contract  is  a  good  contract,  which  will  be  enforced  in  the 
courts,  unless  discharged  by  the  acts  of  the  parties  themselves 
or  by  operation  of  law.  The  fact  that  the  deed  of  trust  gave 
the  trustee  the  right  to  insure  the  mortgaged  property  at  the 
expense  of  the  grantor,  making  the  cost  an  additional  charge 
upon  the  premises,  providing  that  the  insurance  money  col- 
lected in  case  of  loss  should  be  applied  to  the  rebuilding  of  the 
buildings  destroyed  did  not  in  any  manner  deprive  the  trus- 
tees of  the  right  to  effect  an  insurance  upon  their  own  inter- 
est in  the  premises,  and  of  contracting  with  the  insurer  to 
subrogate  the  latter  to  their  own  rights  under  the  deed  of 
trust  in  proportion  to  the  amount  paid  under  the  policy  as  a 
part  of  the  consideration  of  the  contract." 

§  3.T60.  Same  Subject  —  Conclusion.  —  It  will  be  seen 
that  there  are  two  classes  of  cases  in  which  this  question  has 
arisen.  They  are  similar  in  the  fact  that  both  contained  a 
provision  in  the  mortgage  to  procure  insurance  on  the  failure 
of  the  mortgagor  so  to  do,  and  that  the  premiums  paid  for 
such  insurance  might  be  an  additional  charge  upon  the  mort- 
gaged property.  These  two  classes  differ,  however,  in  the 
fact  that  in  one  class  in  which  the  mortgagee  has  procured  in- 
surance there  has  been  no  provision  in  the  policy  as  to  sub- 
rogation, while  in  the  other  the  policy  has  contained  an  ex- 
press stipulation  for  an  assignment  to  the  insurer  of  the  mort- 
gagee's rights  under  the  policy.  In  both  classes  the  question 
arises  as  to  the  admissibility  of  parol  evidence  to  determine 
for  whose  benefit  the  insurance  was  effected.  It  is  a  general 
rule  that  parol  evidence  is  inadmissible  to  vary  the  terms  of  a 
written  contract,  though  admissible  in  many  instances  to  ex- 
plain the  same.  "Where  the  policy  contains  no  clause  of  subro- 
gation, parol  evidence  has  been  admitted  of  the  mortgage 
clause  authorizing  the  insurer  to  procure  insurance,  the  pre- 
miums to  be  chargeable  to  the  mortgaged  property.  Such  ev- 
idence is  admitted  upon  the  ground  that  in  the  absence  of  any 
provision   in   the  policy   inconsistent   with  the  terms  of   tho 
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mortgage  contract,  it  is  admissible  to  explain  the  policy  and 
ascertain  for  "whose  benefit  it  was  procured,  and  where  the 
mortgagor  pays  the  premiums,  or  is  liable  for  the  same,  and 
the  policy  contains  no  clause  providing  for  subrogation,  his 
liability  may  be  shown,  and  where  this  is  established  the  in- 
surer is  not  entitled  to  subrogation.  This  evidence  does  not 
vary  the  terms  of  the  policy.  In  the  absence  of  any  contract 
for  subrogation  between  insurer  and  mortgagee  the  former 
can  only  take  such  rights  as  belong  to  the  insured,  and  in  or- 
der to  ascertain  what  rights  the  insured  has,  parol  evidence 
of  the  fact  that  the  insurance  was  procured  in  pursuance  of 
the  provision  in  the  mortgage,  and  therefore  the  policy  inures 
to  the  benefit  of  the  mortgagor,  is  admissible.  "Where,  how- 
ever, the  policy  is  issued  to  the  mortgagee  on  his  interest,  and 
expressly  provides  for  subrogation  to  his  rights,  this  is  held  to 
be  conclusive  as  to  the  fact  that  the  insurance  is  upon  his 
interest  as  such,  and  not  under  the  provision  of  the  mortgage 
and  consequently  for  the  mortgagor's  benefit.  The  fact  that 
the  mortgage  contains  such  a  clause  does  not  prevent  the  mort- 
gagee from  insuring  his  interest.64 

§  3561.  Policy  to  Trustees — Agreement  to  Subrogate 
Insurer. — Trustees  to  whom  property  is  conveyed  to  se- 
cure a  debt  due  from  the  grantor  to  a  third  person  may  insure 
their  interest  in  the  property,  and  contract  for  subrogation  to 
the  insurer  by  an  assignment  by  the  former  to  the  latter  con- 
ditioned not  to  operate  to  the  prejudice  of  the  beneficiary  un- 
der the  deed  of  trust,  and  in  such  a  case  a  stipulation  in  a 
trust  deed  that  the  trustees  may,  upon  the  failure  of  the  grant- 
or to  insure  the  property,  insure  and  the    expense   to    be    a 

"  The  -words  of  the  court  in  Dtck  v.  Franklin  F.  Ins.  Co.,  10  Mo. 
A.pp.  376,  are  applicable  in  this  connection:  "Where  there  is  a  dis- 
t'm< -t  agreement  for  subrogation,  this  necessarily  excludes  the  idea 
that  1ho  policy  was  taken  out  for  the  benefit  of  the  mortgagor.  Parol 
evidence  that  such  was  the  fact  would  he  inadmissible  on  familiar 
grounds,  because  it  would  vary  or  contradict  the  written  agreement 
of  the  parties,  and  the  question  could  not  be  submitted  to  the  jury, 
for  it  is  error  to  submit  to  a  jury  the  construction  of  a  written  con- 
tract" 
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charge  upon  the  trust  property,  does  not  render  it  a  policy  for 
the  benefit  of  the  grantor,  since  trustees  may  insure  their  in- 
terest as  such.55 

§  3562.  Policy  Payable  to  Sureties — Subrogation  of 
Debtor  on  Payment  of  Debt. — If  a  debtor  takes  out  a  pol- 
icy of  insurance  payable  to  certain  persons  who  have  become 
sureties  for  the  payment  of  his  debt,  the  insurance  being  upon 
property  upon  which  he  has  given  them  a  lien  in  order  to 
secure  them  from  loss,  the  debtor  will  upon  payment  of  the 
debt  be  subrogated  to  the  rights  of  the  sureties  under  the 
policy.56 

§  3563.  Right  of  Insurer  to  Subrogation  where  no 
Provision  therefor  in  Policy  Issued  to  Mortgagee  and 
Nothing  Inconsistent  therewith — Contract  between  Mort- 
gagor and  Mortgagee. — The  mortgagee  may  effect  insurance 
upon  his  interest  as  such  in  the  mortgaged  property,  he  him- 
self paying  the  premiums  and  being  chargeable  with  the  same, 
and  in  case  of  loss  may  recover.  The  question  thus  arises  as  to 
the  respective  rights  of  the  mortgagor,  mortgagee,  and  in- 
surer. Is  the  mortgagor  entitled  to  be  credited  upon  the 
mortgage  debt  with  the  amount  paid  by  the  insurer,  or  is  the 
insurer  entitled  to  be  subrogated  to  the  rights  of  the  mort- 
gagee, or  may  the  mortgagee  recover  both  under  the  policy 
and  the  mortgage?  Here  again  it  is  necessary  to  consider  the 
nature  of  the  insurance  contract.  It  is  strictly  a  personal  con- 
tract between  the  insurer  and  mortgagee.  The  mortgagor  in 
such  a  case  is  not  a  party  to  the  contract,  and  cannot  enforce 
the  right  of  the  mortgagee  under  the  policy.  Insurance  is  a 
contract  of  indemnity.  In  this  case  the  contract  is  between 
the  mortgagee  and  the  insurer,  under  which  a  certain  consid- 
eration having  passed  from  the  former  to  the  latter,  the  lat- 
ter agrees  to  indemnify  the  former  upon  the  happening  of  a 
certain  event.  Therefore,  upon  the  happening  of  such  event 
the  liability  of  the  insurer  is  a  fixed  one  as  to  the  mortgagee, 
and  to  no  other,  and  it  is  a  liability  which,  as  a  general  rule, 

»  Dirk  v.  Franklin  Ins.  Co..  10  Mo.  App.  370:  St  Mo.  103. 

»  Phoenix  Assur.  Co.  v.  Allison,  87  Tex.  593;  30  S.  W.  Eep.  547. 
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ho  alone  may  enforce.  He  then  lias  in  reality  two  securities 
for  the  debt;  one  against  the  insurer  for  the  loss  under  the  pol- 
icy and  one  against  the  mortgagor  under  the  mortgage.  If  ho 
secures  himself  by  enforcing  his  remedy  under  the  mortgage, 
this  releases  the  insurer,  since  the  mortgagor  has  no  rights 
which  he  may  enforce  by  reason  of  the  contract  between  the 
insurer  and  mortgagee.  And  the  mortgagee  is  also  prevented 
from  recovering  from  the  insurer,  since  it  would  be  in  viola- 
tion of  the  fundamental  principle  that  insurance  is  a  contract 
of  indemnity,  as  well  as  contrary  to  public  policy,  to  permit 
the  mortgagee  to  insure  the  mortgaged  property,  and  then  in 
case  of  a  loss  to  recover  both  upon  the  policy  and  the  mort- 
gage, and  thus  obtain  perhaps  an  amount  greatly  in  excess  of 
the  mortgage  debt.  It  therefore  follows  that  if  the  mortgagee 
first  proceeds  to  enforce  his  rights  under  the  policy,  and  the 
amount  received  equals  the  amount  of  the  debt,  the  insurer 
should  be  entitled  to  be  subrogated  to  the  right  of  the  former 
under  the  mortgage.57  Instances  may,  however,  occur  where 
the  mortgagor  may  be  entitled  to  the  benefit  of  the  insurance 
effected  by  the  mortgagee  in  the  name  of  the  latter;  as  where 
it  appears  that  the  insurance  was  effected  by  the  mortgagee, 
acting  in  reality  as  agent  for  the  mortgagor,  the  latter  pay- 
ing or  being  chargeable  with  the  premiums,58  and  there  be- 
ing nothing  in  the  policy  inconsistent  with  the  mortgagor  re- 
ceiving the  benefit  of  such  insurance. 

§  3564.  Same  Subject — Massachusetts  Decisions — 
Contrary  View. — While  the  weight  of  authority  supports  the 
principles  and  rule  which  we  have  stated  in  the  preceding  sec- 
tion, yet  in  several  cases  in  Massachusetts  a  contrary  view  has 
been  taken.  In  King  v.  State  Mutual  Fire  Insurance  Com- 
pany50 it  was  held  that  a  mortgagee  might  insure  his  inter- 

67  Ilonore  v.  Lamar  Ins.  Co.,  51  Til.  409;  Concord  Union  Mnt.  F.  Ins. 
Co.  v.  Woodbury.  45  Me.  447;  dishing  v.  Thompson,  34  Me.  496;  Sus- 
sex Ins.  Co.  v.  Woodruff,  2  Dutch.  N.  J.)  555;  26  N.  J.  501;  Kern- 
schaw  v.  New  York  B.  P.  Ins.  Co.,  5  Duer,  (N.  Y.),  1;  Thornton  v.  En- 
terprise Ins.  Co.,  71  Pa.  St.  234;  Carpenter  v.  Providence-Washing- 
ton Ins.  Co.,  16  Pet.  (U.  S.)  501. 

"  Norwich  Ins.  Co.  v.  Boomer,  52  111.  442. 

89  7  Cush.  (Mass.)  1. 
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est  in  the  mortgaged  property,  and,  in  case  of  a  loss  "before 
payment  of  the  mortgage  debt,  recover  from  the  insurer  the 
amount  of  his  loss  to  the  extent  covered  by  the  policy,  with- 
out having  first  assigned  to  the  insurer  any  part  of  his  rights 
under  the  mortgage,  and  after  recovering  from  the  insured 
might  subsequently  recover  the  amount  of  the  mortgage  debt 
from  the  mortgagor.  Mr.  Chief  Justice  Shaw,  in  delivering 
the  opinion  of  the  court,  said:  "Pie  surely  may  recover  of  the 
mortgagor,  because  he  is  his  debtor,  and  on  good  considera- 
tion has  contracted  to  pay.  The  money  received  from  the  un- 
derwriters was  not  a  payment  of  his  debt;  there  was  no  priv- 
ity between  the  mortgagor  and  the  underwriters;  he  had  not 
contracted  with  them  to  pay  it  for  them  on  any  contingency; 
he  had  paid  them  nothing  for  so  doing.  They  did  not  pay 
because  the  mortgagor  owed  it,  but  because  they  had  bound 
themselves  in  the  event  which  had  happened  to  pay  a  certain 
sum  to  the  mortgagee.  But  the  mortgagee  when  he  claims 
of  the  underwriters  does  not  claim  the  same  debt.  He  claims 
a  sum  of  money  due  him  upon  a  distinct  and  independent  con- 
tract, upon  a  consideration  paid  by  himself,  that  upon  a  cer- 
tain event,  to  wit,  the  burning  of  a  particular  house,  they  will 

pay  him  a  sum  of  money  expressed What,  then,  is 

there  inequitable  on  the  part  of  the  mortgagee  toward  either 
party  in  holding  both  sums?  They  are  both  due  upon  valid 
contracts  with  him  made  upon  adequate  considerations  paid 
by  himself.  There  is  nothing  inequitable  to  the  debtor,  for 
he  pays  no  more  than  he  originally  received  in  money  loaned; 
nor  to  the  underwriter,  for  he  has  only  paid  upon  the  risk 
voluntarily  taken,  for  which  he  was  paid  by  the  mortgagee  a 
full  and  a  satisfactory  equivalent."  In  a  later  case,  where  a 
policy  which  was  issued  to  the  mortgagee  upon  his  interest  as 
such  provided  that  "the  assured  shall  assign  all  his  rights  to 
recover  satisfaction  therefor  from  any  other  person  or  corpo- 
ration," an  action  was  brought  by  the  insurer  after  payment 
of  the  claim  to  compel  the  mortgagee  to  assign  the  mortgage 
debt  to  the  former,  and  it  was  held  that  no  right  of  subroga- 
tion existed  in  the  absence  of  any  provision,  and  that  this  pro- 
vision did  not  confer  such  right  upon  the  insurer,  since  the 
mortgage  debt  was  not  a  right  to  recover  satisfaction  for  a 
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loss  by  iiiv.r'°  In  another  case  in  Massachusetts  similar  prin- 
ciple- were  laid  down.  In  this  case  it  was  held  that  where  a 
policy  had  been  issued  to  the  mortgagee  upon  his  interest  it 
was  no  defense  to  an  action  upon  the  policy  bythe  insured  that 
the  mortgagor  or  purchasi  r  of  the  equity  of  redemption  had 
repaired  the  damage.01  Applying  the  same  principles  we  fail 
to  see  why  the  insurer  should  be  subrogated  to  the  rights  of 
the  insured  against  the  wrongdoer.  And  yet  in  a  later  case 
in  the  same  state,  where  there  had  been  a  barratrous  sale  of 
a  vessel  by  the  master  thereof,  and  the  mortgagee  of  the  ves- 
sel had  recovered  from  the  insurers  and  also  from  the  pur- 
chaser for  the  conversion  of  the  vessel,  it  was  held  that  the 
insurer  was  entitled  to  be  subrogated  to  the  rights  of  the  mort- 
gagee in  respect  to  the  amount  recovered  by  him  as  damage 
for  the  loss  of  the  vessel.62 

*  Suffolk  Ins.  Co.  v.  Boyden,  9  Allen  (Mass.).  123. 

«l  Foster  v.  Equitable  Mut.  Ins.  Co.,  2  Gray  (Mass.).  21G.  Examine 
case  of  International  Trans.  Co.  v.  Boardinan,  149  Mass.  158.  See 
chapters  on  repairs,  herein. 

"  Mercantile  M.  Ins.  Co.  v.  Clark,  118  Mass,  288,  Opinions  of 
Text-Writers.  —  Mr.  Jones  says  (Jones  on  Mortgages,  4th  ed., 
sec.  421,  pp,  328,  329):  "The  question  in  dispute  is  whether,  upon 
payment  of  a  loss  under  such  a  policy,  the  insurer  shall  be  subro- 
gated to  the  security  held  by  the  mortgagee,  or  whether  he  may. 
after  having  collected  the  insurance,  proceed  to  collect  the  mortgage 
debt  from  the  mortgagor  on  the  property  damaged.  The  general 
rule  and  weight  of  authority  is  that  the  insurer  is  therefore  subro- 
gated to  the  rights  of  the  mortgagee  under  the  mortgage If 

the  mortgagee  obtains  insurance  on  his  own  account,  and  the  pre- 
mium is  not  paid  by  or  charged  to  the  mortgagor,  the  latter  cannot 
claim  the  benefit  or  the  payment  of  the  policy,  but  the  insurer  is  enti- 
tled to  be  subrogated  to  the  claim  of  the  mortgagee  and  may  recover 
upon  the  note."  And  Mr.  Parsons  (rarsons  on  Marine  Insurance,  ed. 
1808,  p.  230,  n.)  comments  upon  King  v.  State  Mut.  Ins.  Co.,  7  Cush. 
(Mass.)  1.  as  follows:  "This  decision  seems  to  run  counter  to  what 
has  been  the  general  opinion  in  respect  to  the  rights  of  the  insurers 
and  the  Insured  where  the  interest  covered  is  a  mortgage  interest. 
It  would  seem.  also,  lo  be  opposed  to  correct  views  of  the  nature 
of  the  contract  of  insurance  as  being  a  contract  of  indemnity. 
....  All  the  ends  of  Indemnity  can  be  best  gained  if  the  insured 
Is  held  bound  to  transfer  the  mortgage  debt,  to  the  insurers.  We 
think  that  this  view  accords  with  the  decided  cases  and  with  the  set- 
tled principles  of  the  law  of  Insurance."  And  Mi.  Ostrander  (Os- 
trauder  on  Fire  Insurance,  sec.  119,  p.  2TS)  comments  upon  this  same 
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3565.  Effect  upon  Insurance  Right  to  Subrogation 
when  Mortgage  Debt  Exceeds  Amount  of  Loss. — When  by 
the  terms  of  a  policy  issued  to  the  mortgagee  the  insurer  is  en- 
titled to  an  assignment  of  the  mortgage  and  debt,  or  so  much 
thereof  as  may  be  equal  to  the  amount  of  the  company's  lia- 
bility under  the  policy,  there  is  a  sufficient  compliance  if  the 
mortgagee  assigns  so  much  thereof  as  will  cover  the  amount 
due  under  the  policy.63  And  in  a  New  York  case  where  a 
policy  was  issued  to  the  mortgagor  and  by  him  assigned  to  the 
mortgagee  with  the  insurer's  consent,  the  contract  providing 
for  subrogation,  it  was  held  that  it  was  a  prerequisite  to  the 
recovery  by  the  mortgagee  that  he  assign  to  the  insurer  an  in- 
terest in  the  debt  equal  to  the  amount  of  loss.64  The  ques- 
tion, however,  has  arisen  in  this  connection  as  to  whether  the 
insured  is  entitled,  upon  paying  the  amount  of  the  loss  and 
of  the  difference  between  the  amount  so  paid  and  the  amount 
of  the  mortgage  debt,  to  be  subrogated  to  the  rights  of  the 
mortgagee  under  the  mortgage.  In  a  case  which  arose  in  Mas- 
sachusetts, the  decision  in  which  is  consistent  with  the  other 

case,  and  also  upon  Suffolk  Ins.  Co.  v.  Bayde,  9  Allen  (Mass.),  123,  as 
follows:  "We  find  no  courts  giving  their  sanction  to  the  doctrine  of 
these  decisions  outside  of  Massachusetts.  They  are  based  upon  a 
very  strict  construction  of  the  contract,  and  their  logic  may  well  be 
challenged.  It  is  difficult  to  find  any  principle  of  law  or  equity  on 
which  they  can  finally  rest."  Mr.  May,  in  speaking  of  the  right  of 
the  insurer  to  subrogation  where  the  policy  is  issued  to  the  mort- 
gagee, says:  "If  an  insurance  company  pay  a  mortgagee  the  loss, 
it  is  subrogated  to  the  rights  of  the  mortgagee,  and  may  proceed 
against  the  mortgagor  on  the  mortgage.  The  right  does  not  rest 
upon  the  contract  but  upon  principles  of  justice."  Mr.  Wood,  how- 
ever, says  (Wood  on  Fire  Insurance,  2d  ed.,  p.  1072):  "The  doctrine 
seems  to  be  that  the  mortgagee  is  entitled  to  have  both  the  amount 
of  the  loss  under  the  policy  and  the  amount  of  the  mortgage  debt, 
and  that  the  payment  of  the  loss  under  the  policy  does  not  apply 
pro  tanto  upon  the  mortgage  debt,  nor  does  the  payment  of  the  mort- 
gage after  a  loss  destroy  the  mortgagee's  right  to  recover  under  the 
policy."  Mr.  Wood,  however,  only  cites  the  Massachusetts  decisions 
in  support  of  such  a  rule. 

M  New  England  Ins.  Co.  v.  Wetmore.  32  111.  221.  But  see  Phcenix 
Ins.  Co.  v.  First  National  Bank.  85  Va.  765;  18  Ins.  L.  J.  3G2. 

u  Kipp  v.  Mutual  F.  Ins.  Co.,  4  Edw.  Ch.  (N.  Y.)  86. 
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rulings  in  that  state  already  noted,  a  policy  had  been  issued  to 
the  mortgagee  upon  his  interest  as  such,  the  premiums  being 
paid  by  him,  and  it  was  held  that  the  insurer  was  not  entitled 
to  an  assignment  of  the  mortgage  upon  an  offer  to  pay  the 
amount  of  the  loss  and  the  difference  between  such  amount 
and  the  amount  due  on  the  mortgage.63  The  rule  in  these 
cases,  as  supported  by  the  weight  of  authority,  seems  to  be 
that  the  insurer  will  be  entitled  to  an  assignment  of  the  mort- 
gage and  of  the  mortgage  debt  in  those  cases  where  it  has  paid 
the  mortgagee  the  amount  of  loss  and  the  amount  due  upon  the 
mortgage  in  excess  of  the  sum  received  for  the  loss,  and  that 
in  such  a  case  if  the  mortgagee  refuses  to  execute  an  assign- 
ment the  insurer  may  compel  him  so  to  do,  though  the  policy 
contains  no  condition  for  subrogation.66 

§  3506.  "When  Mortgagor  Entitled  to  Subrogation 
against  Insurer. — If  a  policy  is  issued  to  a  mortgagor  tho 
Loss  being  payable  to  the  mortgagee,  and  upon  a  loss  occurring 
the  mortgagee  procures  a  judgment  against  the  insurer,  which 
he  does  not  enforce,  but  proceeds  to  recover  the  debt  under 
the  mortgage,  the  mortgagor  will  be  entitled  to  be  subrogated 
to  the  right  of  the  mortgagee  to  enforce  the  judgment  on  the 
policy.67  And  where  a  policy  is  issued  to  the  mortgagor  and 
assigned  to  the  mortgagee,  who  brings  suit  to  foreclose  the 
property,  and  the  mortgagor  subsequently  redeems  the  same, 
the  latter  will  be  subrogated  to  the  rights  of  the  mortgagee 
under  the  policy,  and  may  recover  on  the  same.68 

§  3567.  Policy  to  Mortgagor — Mortgagee  no  Right 
of  Subrogation. — The  mortgagee  is  not  entitled  to  be  sub- 
rogated to  the  right  of  the  mortgagor  to  enforce  a  policy  made 
for  the  latter's  benefit,  since  the  contract  is  a  personal  one  and 

■  Suffolk  Tns.  Co.  v.  Boydon.  0  Alton   (Mass.),   123. 

«•  Sussex  Co.  Mur.  Tns.  Co.  v.  Woodruff,  2H  N.  J.  L.  541;  Springfield 
F.  &  M.  Tns.  Co.  v.  Allen.  42  N.  Y.  389;  Kernoehan  v.  New  York  Bow- 
ery Tns.  Co.,  17  N.  Y.  428. 

87  Robert  v.  Traders'  Ins.  Co.,  17  Wend.  (N.  Y.)  031 ;  overruling  9 
Wend.  (N.  Y.)  474. 

•  Billings  v.  German  Ins.  Co.,  34  Neb.  502;  52  N.  W.  Rep.  397. 
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the  right  of  the  mortgagee  is  the  same  as  that  of  any  other 
creditor.69 

§  3568.  Foreclosure  Proceedings — Subsequent  Loss — 
Sale  under  Foreclosure  and  Deficiency. — Where  an  insur- 
ance policy  which  is  payable  to  the  mortgagee  as  his  interest 
may  appear  provides  that  the  insurer  shall,  upon  payment  to 
the  mortgagee  of  the  amount  of  loss  due  upon  the  policy,  be 
subrogated  to  all  rights  of  the  latter  under  the  mortgage,  if 
the  mortgagee  has  prior  to  the  loss  commenced  foreclosure 
proceedings,  he  may  after  the  loss  sell  the  premises  under  such 
proceedings  and  enforce  payment  on  the  policy  for  the  defi- 
ciency.70 

§  3569.  Rights  of  Insurer,  "Vendor,  and  Vendee — Where 
Sale  Incomplete — Executory  Contract  of  Sale. — Where 
the  owner  of  property  obtains  a  policy  of  insurance  upon  the 
same,  and  subsequently  a  sale  of  the  property  is  made  and  the 
vendor  receives  back  from  the  purchaser  a  mortgage  for  more 
than  the  policy,  but  the  sale  is  not  complete  at  the  time  of  the 
loss,  the  insurer  is  not  entitled  to  an  assignment  of  the  mort- 
gage where  he  makes  a  tender  to  the  vendor  of  the  amount 
due  thereon.  Thus,  it  was  so  held  where  a  policy  was  issued 
to  the  owner  in  her  own  name  and  she  subsequently  gave  a 
deed  to  her  sons  of  the  premises  insured,  and  was  to  receive  a 
mortgage  back,  and  did  receive  one,  which,  however,  needed 
the  signature  of  the  wife  of  one  of  the  sons  to  complete  it,  and 
when  such  signature  was  added  the  balance  due  on  account 
of  purchase  money  was  to  be  paid  and  insurance  adjusted  to 
secure  the  mortgage,  but  the  property  was  destroyed  before 
such  signature  was  affixed.71  Where  the  owner  of  property 
makes  a  contract  of  sale  of  the  same,  by  the  terms  of  which 

w  Columbian  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507:  Vandesrraff 
v.  Medloek.  3  Port.  (Ala.)  389;  Evan  v.  Adaruson,  57  Iowa.  20;  Mc- 
Donald v.  Black.  20  Ohio.  1S5. 

T0  Eddy  v.  London  Assur.  Corp..  143  N.  T.  311;  62  N.  T.  St.  Rep. 
316;  38  N.  E.  "Rep.  307;  2."  L.  P.  Annot.  6S6. 

n  Nelson  v.  Bound  Brook  Mut.  F.  Ins.  Co..  43  N.  J.  Eq.  2.",6;  11  Atl. 
Pep.  681;  reversing  Bound  Brook  Mut.  Tns.  Co.  v.  Nelson.  41  N.  J. 
485.    But  see  ^Etna  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  385. 
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it  is  provided  that  the  vendee  shall  pay  the  vendor  such  pre- 
miums as  would  be  necessary  for  him  to  pay  in  order  to  keep 
a  contract  of  insurance  in  force,  which  the  vendor  already  has 
upon  the  property,  and  the  insurers  have  notice  of  such  facts, 
and  give  their  consent  thereto,  it  is  held  that  the  insurers 
will  not,  upon  payment  of  the  loss  to  the  vendor,  be  entitled  to 
be  subrogated  to  the  rights  of  the  vendor  against  the  vendee.72 
In  England  it  has  been  held  that  the  insurer  may  recover  an 
amount  paid  for  a  loss  where  the  owner  of  insured  property 
makes  a  contract  for  the  sale  of  the  same,  but  a  loss  occurs  be- 
fore the  sale  is  effected,  for  which  the  vendor  secures  an 
amount  from  the  insurers  in  satisfaction  thereof,  and  subse- 
quently the  sale  is  completed  in  accordance  with  the  terms 
of  the  contract,  no  reduction  being  made  from  the  price  orig- 
inally agreed  upon.73  This  is  a  strict  application  of  the  prin- 
ciple that  insurance  is  only  a  contract  of  indemnity.  In  a  New 
York  case,  where  the  owner  of  insured  property  entered  into 
a  contract  for  the  sale  of  the  same,  but  before  the  sale  was 
completed  the  property  was  destroyed  by  fire,  and  subsequent- 
ly a  new  contract  was  entered  into  by  which  the  vendee,  upon 
the  payment  of  a  certain  consideration,  was  to  receive  a  trans- 
fer of  the  property  and  of  all  the  benefit  under  the  policies,  it 
was  held  that  the  insurers  were  not  entitled  to  subrogation.74 
And  in  another  case,  where  the  insured  contracted  to  sell  the 
same  and  assign  the  policy  to  the  vendee  and  to  take  the  mort- 
gage back,  and  before  the  sale  was  completed  a  fire  occurred, 
after  which  the  sale  was  consummated,  it  was  held  that  the 
whole  amount  of  the  loss  was  recoverable.75  "Whore  the  as- 
sured had  an  executory  contract  for  the  sale  of  the  mortgaged 
premises  at  the  time  of  the  loss,  it  was  held  that  the  insurance 
company  on  payment  of  the  loss  could  not  be  subrogated  to  the 
rights  of  the  insured  pro  tanto  under  the  contract  of  sale.70  A 
policy  of  insurance  is  a  personal  contract,  and  does  not  pass 

"  r.onjnmin  v.  Pnmtosra  Co.  Mut.  Ins.  Co.,  17  N.  Y.  -11". 
T»  Cnstellain  v.  Preston,  11  Q.  B.  P.  380;  8  Q.  B.  D.  013. 
w  (lint.. ii  v.  TTopo  Ins.  Co.,  4".  N.  V.  545;  51   Barb.  (X.  Y.)  047. 
n  Fire  &  M.  Ins.  Co.  of  Wheeling  v.  Morrison.  11  Leigh  (Va.),  354. 
"  Washington   F.  Ins.  Co.  v.  Kelly,  32  Md.  421;  3  Am.  Rep.  149. 
See,  also,  Insurance  Co.  v.  Updegraff,  21  Fa.  St.  513. 
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with  a  sale  of  property,  and  therefore  where  insured  property 
is  sold,  and  after  the  sale  is  completed  the  property  is  destroy- 
ed by  fire,  and  the  vendor's  claim  under  a  policy  in  his  name 
is  compromised,  the  vendee  can  claim  no  part  of  the  proceeds 
of  such  settlement.77 

§  3570.     Vendor  and  Vendee — Goods — Seller's  Risk. — 

"Where  the  owner  of  goods  sells  the  same,  the  goods  to  be  held 
for  a  certain  period  of  time  subject  to  the  seller's  risk,  and 
the  latter  procures  insurance  upon  goods  "sold  or  contracted 
to  be  sold,  but  not  delivered,"  the  vendee  of  the  goods  will  not 
be  entitled  to  any  further  portion  of  the  insurance  money  re- 
ceived by  the  vendor  where  the  loss  occurred  after  the  expira- 
tion of  the  period  during  which  the  goods  were  to  be  at  the 
vendor's  risk.78 

§  3571.  Repairs  —  Insurer's  Right. —  In  an  English 
case,  where  the  owner  of  certain  premises  leased  the  same,  and 
by  the  terms  of  the  lease  the  lessee  was  bound  to  repair  or  re- 
store the  property  in  case  of  damages,  and  a  loss  by  explosion 
having  occurred  the  lessee  recovered  on  a  policy  of  insur- 
ance for  the  loss,  and  subsequently  the  premises  were  repaired 
in  accordance  with  the  terms  of  the  lease,  it  was  held  that 
the  insurers  were  entitled  to  recover  the  amount  paid  by  them 
on  the  policy.79  And  in  a  case  which  arose  in  the  federal 
courts,  where  the  policy  was  to  the  mortgagee,  and  upon  the 
occurrence  of  a  loss  the  mortgagor  repaired  the  premises,  it 
was  held  in  an  action  upon  the  policy  that  the  mortgagee 
could  not  recover  thereon,  since  the  object  of  the  insurance 
was  to  prevent  the  impairment  of  the  mortgagee's  interest  in 
the  property,  and,  where  restored  after  the  fire  by  the  mort- 
gagor to  the  same  condition  as  before,  no  injury  or  damage 
could  be  said  to  be  sustained  by  the  mortgagee.80  In  a  case 
in  Massachusetts,  however,  where  a  policy  was  issued  to  the 
mortgagee,  it  was  held  that  it  was  wholly  immaterial  whether 

n  King  v.  Preston.  11  La.  Ann.  95. 

™  Martineau  v.  Kitehing.  7  L.  R.  Q.  B.  436;  41  L.  J.  Q.  B.  227. 

n  Darrell  v.  Tibbitts,  5  Q.  B.  D.  560. 

w  Freemansdorf  v.  TVatertown  Ins.  Co.,  9  Biss.  (C.  C.)  167. 
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the  property  was  restored  by  the  mortgagor,  and  that  the 
mortgagee  might,  notwithstanding  Buch  fact,  recover  from 
the  insurers.81 

§  3572.  Bights  of  Insurers  to  Subrogation  to  Con- 
tract Rights  of  Insured  with  Third  Parties.— Where  the 
insured  has  entered  into  a  contract  with  third  parties,  by  the 
terms  of  which  such  third  parties  are  liable  to  the  insured  for 
any  loss  or  damage  to  the  property  insured,  the  insurer  will, 
upon  payment  of  the  loss,  be  entitled  to  be  subrogated  to  the 
rights  of  the  insured  under  the  contract.82 

§  3573.     Insurance  by  Lessor — Rights  to  Proceeds. — 

"Where  a  policy  of  insurance  is  procured  by  the  lessor  and  is 
not  assigned  or  made  payable  to  the  lessee,  the  latter  cannot 
claim  the  benefits  of  such  policy,  though  bound  by  the  terms 
of  the  lease  to  repair.83  "Where  during  a  lease  of  real  estate, 
which  provided  that  if  the  buildings,  or  any  of  them,  be  de- 
stroyed by  fire  the  lessees  were  to  rebuild  at  their  own  ex- 
pense, fire  insurance  policies  on  the  buildings  were  issued  to 
the  lessors,  but  made  payable  to  the  lessees,  who  paid  the  pre- 
miums, and  the  insured  property  was  destroyed  by  fire  during 
the  term,  when  the  lessees  collected  the  insurance  money  but 
declined  to  rebuild,  and  it  was  held  that  the  lessors  were  en- 
titled to  recover  of  the  lessees  the  amount  collected  by  them 
on  the  policies,  and  that  the  lessees  were  not  entitled  to  an  al- 
lowance out  of  the  insurance  money  for  the  loss  of  the  use  of 
the  buildings  for  the  balance  of  the  term  after  the  destruction 
of  the  property  by  fire.84 

§  3574.     Loss  by  Negligence— Wrongdoer — Carrier — 
Rights  of  Subrogation — Fire  and  Marine  Insurance. — The 

fact  that  the  insured  has  recovered  payment  for  the  loss  from 

»>  Foster  v.  Equitable  Mut.  F.  Ins.  Co..  2  Gray  (Mass.).  216. 

«  Chicago  St.  L.  &  N.  O.  R.  R.  Co.  v.  Pullman  S.  C.  Co.,  139  U.  S. 
70;  11   Sup.  Ct.  Rep.  490. 

»  Bussmann  v.  Ganstor,  72  Pa.  St.  2S5;  Ely  v.  Ely.  80  111.  532;  8 
Chic.  Leg.  News,  161.  See.  also.  Knightberry  v.  Lambert,  61  N.  Y. 
356;  Magaw  v.  Lambert,  3  Pa.  St.  444. 

61  Hays  v.  Ferguson,  13  Lea  (Tenn.),  1;  54  Am.  Rep.  398. 
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the  insurer  will  not  prevent  the  former  from  recovering  from 
the  person  or  persons  by  whose  negligence  the  loss  was  occa- 
sioned, and  the  payment  by  the  insurer  will  not  be  in  mitiga- 
tion of  the  damages  sustained.85  But  if  the  insured  has  re- 
ceived from  the  insurer  an  amount  which  is  a  full  satisfaction 
for  the  loss  sustained,  he  will  upon  recovery  from  the  wrong- 
doer hold  so  much  of  such  sum  as  may  be  necessary  to  reim- 
burse the  insurer  in  trust  for  the  latter.86  As  a  general  rule, 
where  the  insurer  pays  the  insured  the  full  amount  of  his  loss, 
the  former  will  be  entitled  to  be  subrogated  to  the  rights  of 
the  latter  against  the  person  or  persons  by  whose  negligence 
the  loss  was  occasioned.87  So  where  a  loss  is  caused  by  the 
negligence  of  a  railroad,  the  insurer  will  upon  payment  of  the 
loss  be  entitled  to  be  subrogated  to  the  rights  of  the  insured 
against  the  railroad  for  its  negligence.88  And  where  a  loss 
partially  covered  by  insurance  is  occasioned  by  a  wrongdoer, 
the  insurer,  after  paying  the  insurance,  is  in  a  proper  case  en- 

"  Webber  v.  Morris  etc.  R.  R.  Co.,  35  N.  J.  L.  409;  10  Am.  Rep.  253; 
Collins  v.  New  York  etc.  R.  R.,  5  Hun  (N.  T.),  503;  Harding  v.  Towns- 
end,  43  Vt.  536;  Sloughton  v.  Manufacturers'  Nat.  Gas  Co.*  165  Pa.  St. 
428;  30  Atl.  Rep.  1001;  St.  Louis  etc.  Ry.  v.  Fire  Assn.  of  Philadelphia, 
60  Ark.  325;  30  S.  W.  Rep.  350;  Houston  Direct  Nav.  Co.  v.  Insurance 
Co.  of  North  America  (Tex.  C.  C.  A.),  31  S.  W.  Rep.  560;  Clark  v. 
Wilson,  103  Mass.  219;  Hart  v.  Western  R.  R.  Co.,  13  Met.  (Mass.) 
99;  Hay  ward  v.  Cain,  105  Mass.  213;  Perrote  v.  Shearer,  17  Mich.  48. 

*T  Rockingham  etc.  Co.  v.  Boshaer,  39  Me.  253;  63  Am.  Dec.  618; 
Monmouth  etc.  Co.  v.  Hutchinson,  21  N.  J.  Eq.  107.  See,  also,  Hart- 
ford Ins.  Co.  v.  Pennell,  2  111.  App.  609;  National  F.  Ins.  Co.  v.  Mc- 
Laren, 12  Ont.  Rep.  6S2. 

,T  Wager  v.  Provident  Ins.  Co.,  150  U.  S.  99;  14  Sup.  Ct.  Rep.  55; 
St.  Louis  etc.  Ry.  Co.  v.  Fire  Assn.  of  Philadelphia,  55  Ark.  163;  18 
S.  W.  Rep.  43;  Bean  v.  Atlanta  etc.  Ry.  Co.,  58  Me.  82;  Gracie  v.  Now 
Orleans  Ins.  Co.,  8  Johns.  (N.  Y.)  245;  People's  Nat.  Gas.  Co.  v.  Fidel- 
ity Title  &  Ins.  Co.,  150  Pa.  St.  8;  24  Atl.  Rep.  339;  21  Ins.  L.  J.  751; 
Brighthope  Ry.  Co.  v.  Rogers,  76  Ya.  443;  Mason  v.  Saintsbury,  3 
Doug.  61;  Clark  v.  Ely  thing,  2  Barn.  &  C.  254;  Quebec  Fire  Assur. 
Co.  v.  St  Louis,  7  Moore  P.  C.  2S6,  and  cases  above  cited.  But  see 
Carroll  v.  N.  &  C.  Co.,  26  La.  Ann.  447. 

•*  Wager  v.  Provident  Ins.  Co.,  150  V.  S.  99;  14  Sup.  Ct  55;  Hol- 
comb  v.  Richmond  etc.  R.  It.  Co.,  78  Ga.  776;  Weber  v.  Morris  etc.  R. 
R.  Co.,  35  N.  J.  409;  10  Am.  Rep.  253;  Gales  v.  Hailman,  11  Pa.  St. 
515;  Hustisford  Farmers'  Mut.  Ins.  Co.  v.  Chicago  etc.  R.  R,  Co.,  66 
Wis.  58. 
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titled  to  be  subrogated  quoad  hoc  to  the  right  of  the  assured 
against  the  wrongdoer.  If  the  assured  sustains  a  loss  be* 
yond  the  amount  of  the  insurance,  he  has  a  right  to  have  it 
satisfied  by  an  action  against  the  wrongdoer.  And  if  in  such 
an  action  there  comes  into  his  hands  any  sum  for  which  he 
ought  to  account  to  the  insurer,  reimbursement  will  to  that 
extent  be  compelled  in  an  action  by  the  latter.  But  the  as- 
sured will  not  be  obliged  to  account  for  more  than  the  surplus 
remaining  in  his  hands  after  satisfying  his  own  excess  of  loss 
in  full  and  expenses  incurred,  unless  the  insurer  shall  have 
contributed  to  and  joined  him  in  the  prosecution.89  The  ma- 
jority of  the  cases  in  which  this  question  has  arisen  have  been 
where  the  loss  has  been  occasioned  by  the  negligence  of  a  car- 
rier. The  right  of  the  insurer  to  subrogation  in  most  of  these 
cases  does  not  depend  upon  contract,  but  arises  out  of  the 
equities  of  the  case.  The  liability  of  the  insurer  is  not  a  pri- 
mary one.  Primarily,  the  one  liable  is  he  by  whose  negli- 
gence the  loss  is  caused.  The  insurer's  portion  is  practically 
that  of  surety,  and  as  such,  if  he  pays  the  loss  or  a  part  thereof, 
he  is  entitled  to  be  subrogated  to  the  extent  of  the  amount 
paid. 

§  3575.     Same  Subject — Marine  Insurance — Collision. 

In  marine  insurance,  as  well  as  in  case  of  fire  insurance,  where 
the  loss  is  due  to  the  negligence  of  the  carrier,  the  insurer  is  up- 
on payment  of  the  loss,  entitled  to  be  subrogated  to  the  rights 
of  the  insured  against  the  wrongdoer;90  and  such  payment  in 
no  way  operates  to  release  the  wrongdoer.91  So  where  a  barge 
owner  contracted  to  carry  certain  insured  goods,  and  subse- 
quently, in  pursuance  of  such  contract,  contracted  with  the 
owner  of  a  towboat  to  have  the  barge  towed,  and  by  the  neg- 

w  Newcomb  v.  Cincinnati  Ins.  Co.,  22  Ohio  St.  3S2;  10  Am.  Rep. 
740. 

00  The  Sidney,  27  Fori.  Rep.  119;  Tropeller  Monticello  v.  Mollison.  17 
How.  (TJ:  S.)  152;  White  v.  Stenm  Tug  Mary  Ann,  6  Cal.  4G2;  Insur- 
ance Co.  v.  The  Sen  PI  Jr..  1  Wood  <C.  0.),  72;  Home  Ins.  Co.  v. 
North  Western  Packet  Co.,  32  Iowa,  223;  Atlantic  Ins.  Co.  v.  Sparrow, 
G  Paige  (N.  Y.),  285. 

"  Propeller  Monticello  v.  Mollison,  17  How.  (U.  S.)  152;  Morrison  v. 
Bartholomew,  5  C.  S.,  3d  series,  84S. 
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ligence  of  those  in  charge  of  the  towboat  the  goods  were  lost, 
it  was  held  that  the  owner  of  such  goods  had  an  action  against 
the  towboat  for  the  loss,  and  that  the  insurer,  upon  payment 
of  the  loss,  was  entitled  to  be  subrogated  to  the  rights  of  the 
insured.92  And  where  there  is  a  loss  caused  by  collision,  the 
insurer,  upon  payment  to  the  insured  of  the  amount  of  such 
loss,  is  entitled,  in  case  the  collision  is  due  to  the  negligence  of 
the  other  vessel,  to  be  subrogated  to  such  rights  as  the  insured 
had  against  such  vessel.93  Where  a  vessel  insured  is  injured 
by  a  collision,  it  is  within  the  policy,  so  that  the  owners  have 
a  right  of  action  against  the  insurers  for  an  indemnity,  or 
against  the  colliding  vessel  for  damages.  They  can  elect  to 
sue  the  colliding  vessel  first,  and  only  recovery  of  actual  satis- 
faction in  that  suit  to  an  amount  equal  to  their  claim  on  the 
policy  will  bar  a  subsequent  suit  against  the  insurers.  A  par- 
tial recovery  is  only  a  defense  pro  tanto.94  Upon  cross-libels 
for  a  collision  occasioned  by  mutual  fault  of  a  steamer  with  a 
bark,  which  with  her  cargo  belonging  to  her  owner  were  lost, 
it  was  held  that  the  owner  was  affected  by  the  fault  of  his 
master,  and  could  recover  but  half  the  cargo  damaged,  and  an 
insurance  company  that  had  paid  the  whole  could  recover  on- 
ly what  he  had  paid.95 

§  3576.  Collision  between  Vessels  Owned  by  Same 
Person — Insurer's  Rights. — If  two  ships  owned  by  the  same 
person  come  into  collision  by  the  fault  of  the  master  and  crew 
of  one  ship  and  to  the  injury  of  the  other,  an  underwriter  who 
has  insured  the  injured  ship  and  received  an  abandonment 
from  the  owner  and  paid  him  the  amount  of  the  insurance  as 
for  a  total  loss  acquires  thereby  no  right  to  recover  against  the 
other  ship,  because  the  assured,  the  owner  of  both  ships,  could 
not  sue  himself.98 


M  The  Liberty,  47  Fed.  Rep.  226. 

w  The  Frank  G.  Fowler,  8  Fed.  Rep.  360. 

M  New  England  etc.  M.  Ins.  Co.  v.  Dunham,  3  Cliff.  (C.  C.)  332. 

*  The  Bristol,  29  Fed.  Rep.  857. 

98  Phrenix  Ins.  Co.  v.  Erie  Transp.  Co.,  117  F.  S.  312:  eitin?  Pimp- 
son  v.  Thompson,  3  App.  Cas.  279,  2SG,  292,  293;  Globe  Ins.  Co.  v. 
Sherlock.  25  Ohio,  50,  6S. 
Joyce,  Vol.  IV.— 216. 
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§  :5«-»77.  Company  Guaranteeing  Honesty  of  Employee 
— Right  to  Subrogation. —  [fa  guaranty  company  contracts 
with  au  employer  to  reimburse  the  latter  for  any  loss  sustain- 
ed through  the  fraudulent  conduct  or  wrongdoing  of  an  em- 
ployee, the  company,  in  case  it  becomes  liable  to  the  employer 
by  the  terms  of  such  contract,  will,  upon  payment  of  the 
ount  of  its  liability,  be  entitled  to  be  subrogated  to  such 
rights  as  the  employer  might  have  had  against  the  employee 
to  recover  for  the  loss.97 

§  3578.  Foreign  Company — Failure  to  Comply  with 
Statutory  Requirements — Right  to  Subrogation   against 

Wrongdoer. — If  a  foreign  company  doing  business  in  a  state 
enters  into  a  contract  of  insurance  with  a  citizen  of  such  state, 
and  upon  the  occurrence  of  a  loss  pays  the  amount  thereof,  tho 
fact  that  it  had  failed  to  comply  with  the  statutory  require- 
ment in  relation  to  foreign  corporations  will  not  prevent  it 
from  being  subrogated  to  the  rights  of  the  insured  against  the 
person  negligently  causing  the  loss,  since  it  is  standing  upon 
the  rights  of  the  insured,  and  does  not  seek  to  enforce  con- 
tract rights.98 

§  357!).  Death  Caused  by  Negligence  or  Willful  Act 
of  Another — Insurer's  Rights. — If  the  insured  is  killed 
by  the  negligence  or  willful  act  of  another,  the  insurer  will 
at  common  law  have  no  right  of  action  against  the  wrongdo- 
er.99 In  a  Connecticut  case,  the  insurers  paid  the  amount  due 
under  the  policy,  and  then  brought  an  action  against  the  rail- 
road company,  charging  the  company  with  having  negligently 
caused  the  death  of  the  insured,  and  claiming  'damages  to  the 
amount  paid  by  them  on  the  policy,100  and  it  was  held  that 
though  it  was  clear  that  the  insurer  had  sustained  a  pecun- 

w  London  G.  etc.  Ace.  Co.  v.  Geddes,  22  Fed.  Rep.  G39. 

"  rhcenix  Ins.  Co.  v.  Pennsylvania  Co.,  134  Ind.  215;  33  N.  E.  Rep. 
070;  20  L.  R.  Annot.  405.  See,  also,  St.  Louis,  A.  &  T.  R.  R.  Co.  v. 
Fire  Assn.  of  Philadelphia,  55  Ark.  1G3;  18  S.  W.  Rep.  43. 

89  Insurance  Co.  v.  Braine,  95  U.  S.  754. 

100  Connecticut  Mut.  Life  Ins.  Co.  v.  New  York  etc.  R.  R.  Co.,  25 
Conn.  205. 
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iary  injury,  yet  that  such  injury  was  not  the  proper  subject 
of  an  action,  since  at  common  law  a  person  cannot  be  made 
liable  in  a  civil  action  for  the  death  of  another.  And  it  fur- 
ther held  "that,  in  the  absence  of  any  privity  of  contract  be- 
tween the  plaintiff  and  defendants,  and  of  any  direct  obliga- 
tion of  the  latter  to  the  former  growing  out  of  the  contract 
or  relation  between  the  insured  and  the  defendants,  the  loss  of 
the  plaintiffs,  although  due  to  the  act  of  the  railroad  com- 
pany, being  brought  home  to  the  insurers  only  through  their 
artificial  relation  of  contractors  with  the  party  who  was  the 
immediate  subject  of  the  wrong  done  by  the  railroad  com- 
pany, was  a  remote  and  indirect  consequence  of  the  miscon- 
duct of  the  defendants,  and  not  actionable."  101 

101  In  this  connection  the  court  further  said:  "The  plaintiff  sus- 
tained no  relation  to  the  author  of  the  wrong  other  than  that  of  mere 
contractors  with  the  party  injured,  and  their  contract  liability  is  the 

medium  through  which  the  injury  is  brought  home  to  them 

Such  are  the  'complications  of  human  affairs,  so  endless  and  far- 
reaching  the  mutual  promises  of  man  to  man  in  business  and  in  mat- 
ters of  money  and  property,  that  rarely  is  a  death  produced  by  hu- 
man agency  which  does  not  affect  the  pecuniary  interest  of  those  to 
whom  the  Insured  was  bound  by  contract.  To  open  the  door  of  legal 
redress  to  wrongs  received  from  the  mere  voluntary  and  factitious  re- 
lation of  a  contractor  with  the  immediate  subject  of  the  injury  would 
be  to  encourage  collusion  and  extravagant  contracts  between  men, 
and  by  which  the  death  of  either  through  the  involuntary  default  of 
others  might  be  made  a  source  of  splendid  profits  to  the  other,  and 
would  also  invite  a  system  of  litigation  more  portentous  than  our 
jurisprudence  has  yet  known.  So  self-evident  is  the  principle  that 
an  injury  thus  suffered  is  indirectly  brought  home  to  the  party  seek- 
ing compensation  for  it  that  courts  have  rarely  been  called  upon  to 
promulgate  such  a  doctrine The  case,  however,  would  pre- 
sent a  different  aspect  if,  by  virtue  of  the  contract  between  the  rail- 
road company  and  the  deceased,  a  direct  relation  was  established  be- 
tween the  former  and  the  insurers.  If  the  contract  for  the  transpor- 
tation of  the  insured  safely,  either  in  its  terms,  through  it  necessary 
legal  incidents,  or  inference  as  to  the  intent  of  the  parties,  devolved 
upon  the  railroad  company  a  duty  toward  the  present  plaintiff,  the 
latter  might  sue  for  a  violation  of  that  duty.  On  this  point  it  is 
enough  to  say  that,  when  an  agreement  is  entered  into,  neither  party 
contemplates  the  requirement  from  the  other  of  a  duty  toward  all  the 
persons  to  whom  he  may  have  a  relation  by  numberless  private  con- 
tracts, and  who  may,  therefore,  be  affected  by  the  breach  of  the  oth- 
er's undertakings.  We  cannot  find  that  any  public  law  charged  the 
present  defendants  with  any  duty  to  the  plaintiffs  regarding  the  life 
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§  3580.  Subrogation  of  Insurers'  Agent  to  Their 
Rights — Premium. — If,  as  required  by  the  terms  of  the  con- 
tract between  the  insurers  and  one  of  their  agents,  the  latter 
advances  premiums  which  the  insured  has  failed  to  pay,  the 
1 1.  will  be  subrogated  to  such  rights  as  the  insurers  had  by 
the  terms  of  the  insurance  contract  to  recover  the  premiums, 
and  it  is  not  necessary,  to  enable  the  agent  to  recover,  that  an 
assignment  of  such  rights  should  be  made.102 

§  3581.  Contract  by  Bailee  to  Insure  Goods — Right 
of  Company  Insuring  Owners. — If  a  bailee  of  goods  con- 
tracts with  the  owner  to  insure  the  goods  for  the  latter's  bene- 
fit or  for  the  benefit  of  whom  it  may  concern,  and  fails  to  do 
so,  and  the  owner  either  procures  insurance  or  already  has  in- 
surances upon  the  goods  to  their  full  value,  the  insurers  who 
have  contracted  with  the  owner  will  not,  upon  payment  of  a 
loss,  obtain  any  rights  against  the  bailee  for  breach  of  the 
contract  between  the  owner  and  the  bailee,  since  the  owner, 
not  relying  upon  the  contract  by  the  bailee  to  procure  insur- 
ance and  having  procured  insurance  himself  upon  the  goods 
to  their  full  value,  will  not  be  heard  to  say  that  he  has  been 
damnified  by  the  failure  of  the  bailee  "to  do  for  him  that 
which  he  had  done  for  himself."  He  has  suffered  no  injury, 
and  therefore  the  insurer  stands  only  upon  the  rights  of  the 
owner,  and  acquires  no  rights  which  he  may  enforce.103 

§  3582.  Vessel  Impressed  into  Naval  Service — Subro- 
gation of  Insurer  against  Government. — Where  a  vessel 
which  has  been  impressed  into  the  naval  service  has  been 
Lost  by  a  peril  insured  against,  the  insurers,  if  they  have  pa  d 
the  owner  the  amount  of  their  policies,  may  maintain  an  ac- 
tion in  the  court  of  claims  in  the  name  of  the  owner  under  the 

in  question.  Nor  can  we  see  that  the  party  killed  exacted,  either  ex- 
pressly or  by  reasonable  intendment,  any  obligations  from  the  de- 
fendants toward  the  insurers  of  his  life  when  he  contracted  for  his 
transportation  to  New  York.  Had  his  life  been  taken  with  intent 
to  injure  the  plaintiffs  through  their  contract  liability  a  different 
question  would  arise,  Inasmuch  as  every  man  owes  a  duty  to  every 
other  not  intentionally  to  injure  him":    Td. 

1M  Gillett  v.  Insurance  Co.  of  North  America,  39  111.  App.  284. 

103  Doming  v.  Merchants'  Cotton  Press  Co.,  90  Tenn.  300. 
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act  of  March  3,  1849,104  and  the  act  of  March  3,  18G3,105  to 
recover  reimbursement  from  the  government.  But  the  facts 
connected  with  their  making  the  policy  and  paying  the  loss 
must  be  shown  by  the  petition.100 

§  3583.  Insurance  of  Pretended  Interest — Recovery 
— Real  Owner  no  Rights. — If  a  person  insures  a  pretended 
interest  in  property,  having  in  fact  no  such  interest,  and  fraud- 
ulently recovers  from  the  insurers  upon  such  policy,  the  real 
owner  or  owners  cannot  hold  the  party  procuring  the  policy 
and  recovering  thereon  liable  as  trustee,  since  there  having 
been  a  fraudulent  recovery,  the  insurers  alone  are  entitled  to 
the  money  so  paid.107 

,M  9  U.  S.  Stats,  at  Large,  414. 

195  13  U.  S.  Stats,  at  Large,  763. 

1W  Shaw  v.  United  States,  8  Ct.  of  CI.  488- 

10T  Grant  v.  Hill,  4  Taunt.  380. 
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§  3590.  Bankruptcy  and  Insolvency. — Whatever  dis- 
tinction existed  between  the  systems  of  insolvency  and  bank- 
ruptcy in  their  origin  and  growth,  much  of  this  difference  has 
disappeared,  and  the  terms  "insolvency"  and  "bankruptcy" 
have  come  to  be  used  interchangeably  to  a  great  extent.  It  is 
not  our  purpose,  however,  to  discuss  this  subject  in  its  particu- 
lar phases,  but  to  state  a  few  general  principles  applicable  to 
insurance  companies.  "We  shall  use  the  terms  "bankruptcy" 
and  "insolvency"  as  if  synonymous.  The  statutes  upon  this 
subject  are  to  a  great  extent  similar  in  the  different  states,  em- 
bodying therein  the  same  general  features.  In  many  of  the 
states  special  statutes  are  in  force  regulating  the  manner  of 
winding  up  the  affairs  of  insurance  companies.  These  statutes 
also  direct  the  general  manner  of  conducting  the  business,  and 
the  appointment  of  an  insurance  commissioner  who  shall  have 
a  general  supervision  of  insurance  companies.  Under  such 
statutes  he  is  generally  authorized  to  commence  insolvency 

(3146) 
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proceedings  through,  the  attorney  general  against  a  company 
carrying  on  insurance  business,  where  it  may  appear  necessary 
from  the  financial  condition  of  the  company  so  to  do.  Insur- 
ance companies,  when  not  excepted  by  the  statute  or  when 
not  subject  to  special  statutes,  are  held  to  be  subject  to 
the  general  laws  of  insolvency  and  bankruptcy  of  the  state, 
in  the  absence  of  a  federal  bankrupt  law.  By  the  passage  of 
a  national  bankrupt  law  all  state  laws  as  to  insolvency  must 
yield,  and  any  proceedings  in  insolvency  in  a  state  court  are 
held  to  be  nugatory,  for  laws  passed  in  Congress  upon  the  sub- 
ject of  bankruptcy  are  supreme,  and  no  state  has  any  power 
during  the  existence  of  such  a  law  to  annul  the  corporate  priv- 
ileges of  any  company.  Insurance  companies,  including  mu- 
tual companies,  were  held  to  be  "business"  corporations  within 
the  meaning  of  the  Bankrupt  Act  of  1867.1  Special  statutes 
in  regard  to  the  dissolution  of  insurance  companies  have  been 
held  not  unconstitutional,  neither  on  the  ground  of  being  spe- 
cial legislation  nor  of  impairing  the  rights  of  trial  by  jury.2 
And  a  statute  authorizing  the  state  auditor,  where  it  may  be 
necessary  to  protect  the  interests  of  the  insured  and  of  the 
public  generally,  to  apply  for  an  injunction  to  restrain  a  com- 
pany from  carrying  on  further  business,  is  held  constitutional, 
and  no  violation  of  clauses  in  the  state  or  federal  constitution 
as  to  contracts.3  So  also  a  statute  providing  that  in  comput- 
ing the  shares  of  foreign  policy-holders  in  the  assets  of  an  in- 
solvent company  a  deduction  shall  be  made  in  the  case  of 
those  having  a  lien  upon  securities  in  their  own  states,  does  not 
impair  the  obligation  of  the  contract  of  insurance,  and  is  not 
unconstitutional  where  dissolution  has  occurred  after  the  act 
was  passed,  though  the  company  had  issued  the  policies  prior 
to  such  statute.4     Under  a  statute  which  makes  it  the  duty 

1  In  re  Independent  Ins.  Co.,  13  Fed.  Cas.  13;  1  Ins.  L.  J.  735;  In  re 
Hercules  Ins.  Co.,  5  Am.  L.  T.  400;  12  Fed.  Cas.  12;  1  Ins.  L.  J.  S75; 
Knickerbocker  Ins.  Co.  v.  Comstock,  16  Wall.  (U.  S.)  238. 

*  Chicago  L.  Ins.  Co.  v.  Auditor,  101  111.  S2;  Sands  v.  Kiinbank,  39 
Barb.  (N.  Y.)  108. 

8  Republic  L.  Ins.  Co.  v.  Swigert.  135  111.  150;  0  R.  R.  &  Corp.  L.  J. 
22:  25  N.  E.  Rep.  680. 

4  Bockover  v.  Superintendent  Ins.  Department,  91  Mo.  177;  3  S.  W. 

Rep.  S33. 
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of  the  attorney  general,  upon  the  report  of  certain  facts  to 
him  by  the  superintend ent  of  insurance,  to  commence  pro- 
ceedings for  the  dissolution  of  a  life  insurance  company  and 
distribution  of  its  assets,  this  is  held  to  be  the  only  mode  of 
dissolution  of  such  a  company.5  A  statute  may  provide  that 
where  the  capital  of  an  insurance  company  is  impaired  to  a 
certain  proportionate  amount,  a  certain  public  officer  may  re- 
quire the  company  to  make  up  the  deficiency  or  cease  doing 
business.  Under  such  a  statute,  from  the  fact  that  such  con- 
dition exists,  it  does  not  necessarily  follow  that  the  company  is 
to  be  deemed  insolvent.0 

§  3591.  Effect  of  Insolvency.  —  The  effect  of  insol- 
vency upon  insurance  contracts,  where  they  cover  no  antece- 
dent loss  or  injury,  is  to  cancel  for  the  future  all  outstanding 
policies.7 

§  3592.      General  Powers  of  Receiver — Assignee. — The 

powers  and  duties  of  a  receiver  of  an  insurance  company  are, 
in  general,  the  same  as  those  of  a  receiver  of  any  corporation. 
He  is  appointed  by  the  court,  and  upon  such  appointment  he 
has  general  authority  to  take  possession  of  the  property  and  to 
collect  the  assets  of  the  company.  His  possession  may  be  said 
to  be  that  of  the  court,  for  the  receiver  acts  under  its  direction, 
and  an  order  made  by  the  court  in  relation  to  the  duties  of  a 
receiver  is  held  binding  upon  the  creditors  of  the  corporation.8 
The  acts  of  the  receiver  in  ]STew  York  must  be  under  the  direc- 
tion and  sanction  of  the  court,  and  he  is  held  to  succeed  the  di- 
rectors in  such  management  of  the  company's  business  as  will 
be  necessary  to  wind  up  its  affairs.9  The  rule  is  generally  ap- 
plicable as  governing  receivers  in  other  states.  Though  he  is 
held  to  succeed  the  directors,  still,  like  assignees  in  bankruptcy, 

•  Attorney  General  v.  Continental  L.   Ins.  Co.,  53  How.   Pr.   (N. 

y.)  16. 

•  Street  v.  Citizens'  F.  Ins.  Co.,  29  N.  J.  Eq.  21. 

T  Casualty  Ins.  Co.'s  case,  82  Md.  535,  545,  569,  571,  per  McSherry, 
C.  J.;  citing  Doane  v.  M.  Ins.  Co.,  43  N.  J.  Eq.  522. 

•  Matter  of  Globe  Ins.  Co..  6  Paige  (N.  Y.),  102. 

8  Rinn  v.  Astor  F.  Ins.  Co..  59  X.  Y.  143.    See  Rev.  Ins.  Law  N.  Y., 
sees.  5,  23,  40,  5G,  70,  77,  78,  81,  82,  123;  Hamilton's  Stat.  Rev.  1894. 


3449  BANKRUPTCY — INSOLVENCY — DISSOLUTION.  §  3592 

he  has  not  the  full  power  given  to  them,  or  the  powers  origin- 
ally granted  to  the  company,  and  he  cannot  waive  proofs  of 
loss  or  any  legal  defense  of  which  the  company  might  avail 
itself.10  And,  in  general,  he  can  only  maintain  such  suits  as 
the  directors  might  have  done.11  His  possession  is  not  that 
of  owner  or  trustee,  so  as  to  subject  him  to  taxation,12  nor  can 
he  be  charged  with  trustee  process  by  a  creditor  of  the  com- 
pany.13 His  possession  is  that  of  the  court  and  he  must  dis- 
tribute the  assets  in  acordance  with  the  statutory  regulations 
for  the  benefit  of  all  the  creditors,  and  it  is  held  that  he  cannot 
be  sued  at  law  Avithout  the  consent  of  the  court.14  The  statutes 
may  permit  the  court  to  authorize  the  receiver  to  continue  the 
business  of  the  company,  but  it  has  been  held  that  the  court 
will  not  exercise  such  authority  if  it  be  apparent  that  but  few 
of  the  policy-holders  will  thereafter  pay  premiums.15  Where 
the  receiver  is  clothed  with  power  by  statute  to  prosecute  and 
defend  suits,  his  appointment  is  held  to  be  no  ground  for  the 
dissolution  of  an  attachment  against  the  company,  but  his 
name  should  be  substituted  for  that  of  the  company.16  The 
receiver  in  levying  an  assessment  must  show  the  existence  of 
the  same  general  conditions  requiring  it  as  the  directors  would 
have  been  obliged  to,  and  in  a  complaint  upon  a  premium 
note  he  must  show  that  the  losses  for  which  the  assessments 
are  levied  occurred  while  the  defendant  was  a  member  of  the 
company.17  It  is  no  ground  for  the  appointment  of  a  receiver 
that  the  company  has  ceased  doing  business,  has  reinsured  its 
risks,  and  the  officers  are  engaged  in  collecting  its  assets  and 
paying  its  debts,  if  it  is  in  fact  solvent.     The  court  will  also 

10  In  re  Firemen's  Ins.  Co..  5  Chic.  Leg.  News.  253;  Evans  v.  Tri- 
mountain  Mut.  F.  Ins.  Co.,  9  Allen  (Mass.),  329;  McEvers  v.  Lawrence, 
Hoff.  Ch.  (N.  Y.)  172. 

11  Savage  v.  Medbury,  19  N.  Y.  32;  Thomas  v.  Whallon,  31  Barb. 
(N.  Y.)  172;  In  re  Globe  Ins.  Co.,  6  Faige  Ch.  (N.  Y.)  102. 

11  Brooks  v.  Hartford,  61  Conn.  Ill;  2.°.  Atl.  Rep.  697. 
18  Columbian  Book  Co.  v.  De  Golzor.  115  Mass.  67;  Commonwealth 
v.  Hide  &  Leather  Co.,  119  Mass.  155. 
11  Spinning  v.  Ohio  L.  etc.  Co..  2  Disn.  (Ohiol  336. 

15  Feople  v.  Atlantic  Mut.  L.  Ins.  Co..  15  Hun  (N.  Y.),  84. 

16  Fifkerspill  v.   Myers.  99  Pa.   St.   f.02. 

11  Manlove  v.  Binder,  39  Ind.  371;  13  Am.  Rep.  2S0. 
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refuse  to  grant    an    injunction  against    the  officers    on  such 
grounds.18     But  where  the  insurance  commissioner  was  au- 
thorized by  statute  in  such  a  case  to  apply  for  appointment  of 
a  receiver,  it  was  held  to  be  no  answer  to  such  application  that 
all  the  assets  and  liabilities  of  the  company  had  been  assigned 
to  another  company  by  legislative  permission  where  the  policy- 
holders had  not  assented  to  such  arrangement.19     Where,  un- 
der statutes  which  authorize  the  appointment  of  receivers  for 
the  settlement  of  the  company's  business,  a  bill  has  been  filed 
by  the  insurance  commissioner  against  the  company,  an  at- 
tachment of  the  property  of  the  insurance  company  is  void 
where  made  after  such  bill  has  been  filed,  though  at  the  time 
of  the  attachment  an  injunction  in  force  at  the  commissioner's 
suit  merely  prohibits  the  transacting  of  any  further  business 
by  the  company,  but  gives  it  leave  to  cancel  outstanding  poli- 
cies    and    collect    moneys,     and    a    decree    is    subsequently 
rendered  for  the  appointment  of  a  receiver.20     The  assignee 
for  the  benefit  of  creditors  of  an  insurance  company  is  not  by 
such  assignment  vested  with  the  judicial  power  of  the  directors 
to  ascertain  and  apportion  the  amount  to  be  paid  on  each  pre- 
mium note,  on  account  of  losses  by  the  company,  nor  can  he 
maintain  an  action  against  the  makers  of  such  notes  for  assess- 
ments which  he  has  levied  on  account  of  losses  and  the  ex- 
penses of  levying  the  assessment.21 

§  3593.  Powers  of  Receivers — Collection  of  Assets- 
Receiver  in  State  of  Domicile  of  Company. — The  receiver 
is  generally  authorized,  in  the  interest  of  the  credit- 
ors of  the  company,  to  collect  all  the  assets.  Under  a 
statutory  provision  authorizing  the  court  to  appoint  a 
receiver  "who  shall  take  possession  of  all  the  assets" 
of  the  company,  he  is  held  entitled  upon  his  appoint- 
ment to  all  the  property,  both  real  and  personal,  of  such 
company,  and  though  the  title  to  real  estate  may  remain 
in  the  corporation  after  such  appointment,  it  is  only  formal, 

18  Street  v.  Citizens*  F.  Ins.  Co..  29  N.  J.  Eq.  21. 

19  Stedman  v.  American  Mut.  L.  Ins.  Co..  45  Conn.  377. 

10  Morrill  v.  Commonwealth  M.  F.  Ins.  Co.  (Mass.  189G),  44  N.  B. 
Rep.  144. 

11  Ilurlburt  v.  Carter,  21  Barb.  (N.  Y.)  221. 
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being  held  in  trust  for  him,  as  lie  has  the  equitable  title  there- 
to.22 Under  an  order  of  court  authorizing  him  to  proceed  and 
collect  the  balance  due  on  deposit  or  premium  notes  by  any 
legal  and  proper  means,  he  cannot,  it  is  held,  bring  suit  before 
levying  an  assessment.23  So  it  held  that  the  receiver  of  a  com- 
pany cannot  recover  money  which  has  been  paid  to  an  agent 
of  the  company  and  not  accounted  for  to  the  company;  as  upon 
the  company's  insolvency,  intervening  between  times  of  pay- 
ment to  him  and  delivery  to  the  company,  the  consideration 
for  which  it  was  paid  has  failed.24  "Where  the  court  of  the 
domicile  of  the  company  orders  an  assignment,  such  assign- 
ment is  held  to  pass  promissory  notes  of  debtors  in  other  states, 
and  a  subsequent  attachment  by  creditors  in  the  state  of  such 
debts  does  not  take  precedence  thereto.25  And  the  receiver  in 
the  state  of  the  company's  domicile  is  entitled  to  control  the 
property  of  the  company  against  a  receiver  appointed  in  another 
state  where  such  property  may  be.  The  policy-holders  of  the 
foreign  state  cannot  control  such  property  in  preference  to  the 
general  creditors,  as  when  they  contract  with  the  company 
they  are  presumed  to  know  its  charter,  and  to  have  contracted 
in  reference  to  the  laws  of  insolvency  of  the  state.  If  by  the 
laws  of  their  own  state  which  license  such  company  to  do  busi- 
ness they  are  not  specially  protected,  and  the  funds  attached 
have  not  been  deposited  for  the  benefit  of  the  policy-holders 
in  such  state,  they  have  no  preference  over  the  general  credit- 
ors, and  the  receiver  in  the  state  of  domicile  is  entitled  to  re- 
cover such  assets.20  In  many  states  the  insurance  companies 
are  required  to  deposit  a  fund  with  the  state  treasurer  or  other 
state  officer  for  the  security  of  the  policy-holders  in  such  states. 
In  case  of  a  deposit  being  made  in  pursuance  of  such  a  require- 
ment, the  receiver  of  the  company  cannot  obtain  possession 
of  the  fund  for  the  benefit  of  the  general  creditors,  but  it  must 

"  Attorney  General  v.  Atlantic  Mut.  Ins.  Co.,  100  N.  Y.  279;  3  N.  E. 
Rep.  193;  Jermain  v.  Hendricks.  100  N.  Y.  279;  3  N.  E.  Rep.  193. 

23  Devendorf  v.  Beardsley.  2°.  "Barb.  (N.  Y.)  656. 

u  Smith  v.  Binder,  75  111.  492. 

°  Taylor  v.  Life  Assn.  of  America,  13  Fed.  Rep.  493. 

™  Fry  v.  Charter  Oak  L.  Ins.  Co..  31  Fed.  Rep.  197;  Parsons  v. 
Charter  Oak  L.  Ins.  Co..  31  Fe<1.  Rep.  305:  Meingartner  v.  Charter 
Oak  L.  Ins.  Co.,  32  Fed.  Rep.  314;  Relf  v.  Ruudlo,  103  U.  S.  222. 
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be  divided  among  the  persons  for  whose  protection  it  was  de- 
posited, and  no  others  can  acquire  the  benefit  thereof.27 
Though  where  an  agent  of  an  insolvent  company  made  pay- 
ment out  of  his  own  pocket  upon  certain  policies  issued  by 
him,  and  reinsured  other  policy-holders  with  the  understand- 
ing that  he  should  be  reimbursed,  it  was  held  that  he  was  en- 
titled to  be  subrogated  to  the  rights  of  the  holders  of  such  pol- 
icies against  the  bonds  deposited  with  the  state  treasurer  for 
security.28  It  is  held  that  if  a  citizen  of  a  state,  where  bonds 
have  been  deposited,  takes  out  a  policy  of  insurance  from  an 
agent  who  is  not  a  resident  of  such  state,  and  has  his  place 
of  business  in  another  state,  the  insured  can  have  no  claims 
upon  such  bonds  in  his  own  state,  since  by  his  own  act  he  will 
be  presumed  to  have  relinquished  his  rights  in  the.  fund.20 

§  3594.  Trustee  in  Insolvency  may  Recover  where 
Company  has  Released  a  Stockholder  in  Violation 
of  Creditor's  Rights. — The  stockholders  of  an  insurance 
company  cannot  release  a  stockholder  from  his  liability  upon  a 
note  given  in  payment  of  a  subscription  for  the  stock  of  the 
company,  where  such  release  would  tend  to  deprive  the  credit- 
ors of  the  company  of  assets  to  which  they  are  entitled.  And 
such  clause  is  no  defense  in  an  action  by  the  trustee  in  insol- 
vency in  such  a  case.  Thus,  where  B  subscribed  for  stock, 
giving  a  note  for  one  thousand  dollars  and  pledged  land  as 
security  for  the  note,  which  the  company  shortly  before  insol- 
vency released  to  him,  and  also  returned  the  note  in  considera- 
tion of  six  hundred  and  ninety-five  dollars,  and  agreed  that 
such  payment  would  discharge  him  from  any  further  liability 
upon  the  note,  it  was  held  that  such  release  was  of  no  avail 
against  the  creditors  or  a  trustee  in  insolvency  who  represented 
them  in  an  action  to  recover  the  balance  due.  It  was  also  held 
that  the  defense  of  fraud  in  procuring  his  subscription  by  mis- 
representing the  value  of  the  stock,  which  was  worthless,  and 

■  Cooke  v.  Warner.  56  Conn.  234:  6  N.  E.  Rep.  755;  Matter  of 
Guardian  L.  Ins.  Co.,  9  Hun  (N.  Y.I.  267;  Ruggles  v.  Chapman,  59  N. 
Y.  163;  Fahlenbaeh  v.  Patterson,  43  Ohio  St.  359. 

"  United  States  F.  &  M.  Ins.  Co.  v.  Tardy,  2  Ins.  L.  J.  G73. 

30  Tiedruont  &  Arlington  Ins.  Co.  v.  Naelin,  5S  Miss.  1. 
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which  therefore  constituted  no  consideration  for  the  note,  could 
not  be  set  up.30 

§  3595.  Rights  of  Policy-holders  after  Dissolu- 
tion— Generally. — The  rights  of  the  policy-holders  in  in- 
solvent insurance  companies  other  than  mutual  companies 
may  be  said  to  be  determined  from  the  date  of  dissolution. 
Those  to  whom  the  company  has  become  indebted  prior  there- 
to, either  as  a  result  of  death  of  the  insured  under  a  life  policy 
or  of  loss  sustained  under  a  fire  policy,  share  in  the  assets  of 
the  company  in  proportion  to  such  indebtedness.  Where, 
however,  death  or  a  loss  by  fire  occurs  after  dissolution,  a  re- 
covery can  only  be  had  upon  the  basis  of  the  value  of  the  policy 
at  the  time  of  dissolution.  If  a  settlement  could  be  had  imme- 
diately after  dissolution  before  any  loss  had  occurred,  all  would 
share  equally,  and  it  is  said  that  the  delay  of  settlement  does 
not  permit  the  introduction  of  a  new  class  of  creditors,  and  a 
consequent  change  of  rights  of  all  the  parties..  The  status  of 
the  company  and  of  the  creditors  is  fixed  from  the  date  of  dis- 
solution. After  that  time  the  only  duty  left  to  be  performed 
is  that  of  distributing  the  assets  of  the  company  among  the 
creditors  upon  the  basis  as  determined  at  such  time.31  In 
case  the  insolvent  company  has  insured  mostly  railway  and 
other  corporations  against  liability  for  damages  or  injuries 
caused  by  assured  to  property  or  to  employees  or  passengers 
or  strangers,  for  which  assured  might  be  legally  liable,  and  ac- 
cidents or  losses  occur,  and  the  damages  are  ascertained  and 
actually  paid  by  assured  before  the  appointment  of  receivers, 
the  value  of  such  policies,  so  far  as  they  cover  no  other  loss,  is 
a  sum  of  money  equal  to  the  sum  of  the  loss  and  the  return  of 
the  unearned  premium,  for  the  insurer's  liability  is  fixed  the 
instant  the  event  occurs  for  which  the  insurer  becomes  liable. 
If  the  loss  or  injury  happens  before  insolvency,  though  the 
amount  is  not  ascertained  or  paid  until  after  insolvency,  the 
policy-holder  will  be  entitled  to  prove  for  a  sum  equal  to  the 

»  Northrop  v.  Bushnell,  38  Conn.  498. 

81  Commonwealth  v.  Massachusetts  Ins.  Co.,  119  Mass.  51;  Casualty 
Ins.  Co.'s  case,  82  Md.  535,  per  McSherry,  J.;  Deane's  Appeal,  OS  Pa. 
St.  101. 
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loss  or  damages  paid  by  him,  less  the  return  premium,  if  any.8' 
An  insolvent  life  insurance  company  discontinuing  busines. 
and  failing  to  carry  its  policies,  is  liable  to  policy-holders  in 
damages  for  breach  of  contract;  the  policy-holders  are  credit- 
ors for  the  value  of  their  policies  at  the  date  of  the  dissolution 
of  the  company.33  In  ascertaining  the  value  outstanding,  pre- 
mium notes  are  to  be  deducted.34  In  Virginia  it  is  held  that 
the  assured,  in  case  of  the  insolvency  of  a  company,  is  entitled 
to  such  an  amount  as  would  purchase  a  similar  policy  in  a 
solvent  company,  and  that  the  amount  is  ascertained  by  treat- 
ing the  difference  between  the  premiums  paid  the  defendant 
company  and  those  to  be  paid  for  the  reinsurance  as  an  annu- 
ity for  plaintiff's  expectation  of  life,  and  calculating  its  cash 
value.35  Where  the  age  and  health  of  the  claimant  were 
such  that  it  would  have  been  impossible  to  have  obtained  re- 
insurance, it  was  held  that  the  claim  should  be  valued  as  a 
death  claim.36  If  the  insured  has  surrendered  a  policy  and 
received  a  new  one  in  its  place,  he  can  only  recover  an  amount 
based  upon  the  value  of  the  new  policy  at  the  time  of  insol- 
vency.37 

§  3590.     Priority  of  Claims — Where  Death  of  Insured 
Occurs  before  Insolvency  of  Company — After  Insolvency. 

Claims  for  death  losses  maturing  before  the  insolvency  of  a 
mutual  company  have,  it  is  held,  a  preference  to  claims  on 
unmatured  policies.  The  contract  is  between  members  of 
the  same  company  prior  to  the  member's  death,  but  after  his 
death  the  risk  terminates,  and  the  beneficiary's  rights  there- 
under are  fixed.     The  company  has  by  the  maturing  of  the 

"  Casualty  Ins.  Co.'s  case,  82  Md.  535. 

33  Foople  v.  Security  L.  Ins.  &  A.  Co.,  78  N.  Y.  114;  34  Am.  Rep. 
522;  Casualty  Ins.  Co.'s  case,  82  Md.  535,  570;  citing  Mason  v.  Cronk, 
125  X.  Y.  503;  People  v.  Security  L.  Ins.  Co.,  78  N.  Y.  125. 

84  See,  also,  Carr  v.  Hamilton,  129  U.  S.  202;  32  L.  Ed.  0G9;  9  Sup. 
Ct.  Rep.  295;  McDonald  v.  Alabama  Gold  L.  Ins.  Co.,  85  Ala.  401; 
Smith  v.  St.  Louis  Mut.  L.  Co.,  2  Tenn.  Oh.  727. 

,J  Universal  L.  Ins.  Co.  v.  Binford,  76  Ya.  103;  In  re  Albert  L.  Assn., 
9  L.  R.  Eq.  708;  39  L.  J.  Ch.  539;  22  L.  T.  697;  8  Week.  Rep.  1097. 

"  People  v.  Knickerbocker  L.  Ins.  Co..  40  Hun  (N.  Y.),  44. 

87  Attorney  General  v.  Continental  L.  Ins.  Co.,  91  N.  Y.  647. 
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claim  became  indebted  for  a  certain  amount  to  a  stranger  of 
the  company.  Prior  to  his  death  the  member  is  entitlod 
only  to  his  share  of  the  fund  which  exists  for  the  benefit  of 
the  policy-holders;  upon  his  death,  however,  the  obligation 
of  the  company  becomes  a  fixed  one,  not  to  a  member,  but  to 
an  outsider,  and  therefore  to  be  preferred  to  the  members  of 
the  company  being  entitled  to  share  with  the  general  credit- 
ors.38 In  New  York,  however,  it  has  been  held  that  holders 
of  death  claims  and  those  to  whom  an  assignment  of  such 
claims  have  been  made  should  be  preferred  over  other  credit- 
ors of  the  company,  and  that  after  the  payment  of  such  claims 
all  other  creditors  should  share  pro  rata.39  Under  a  provision 
in  the  clause,  however,  that  a  certain  fund  shall  be  applicable 
for  certain  special  purposes  only  holders  of  death  claims  have 
no  right  therein  if  not  given  by  such  provision.40  In  case 
of  the  insolvency  of  a  nonmutual  company,  it  is  held  that 
claims  for  death  losses  occurring  before  insolvency  shall  have 
no  preference  over  the  claims  of  the  general  creditors,41  though 
they  may  be  considered  as  matured  if  occurring  at  any  time 
before  expiration  of  time  allowed  for  presentation  of  claims, 
and  the  basis  of  allowance  will  be  upon  the  full  amount  of  the 
claim.42  And  in  case  a  policy-holder  dies  after  the  expiration 
of  time  for  presenting  claims,  his  claim  upon  the  policy  having 
been  presented  and  allowed,  it  is  held  that  the  court  may 
exercise  its  discretion  in  ordering  a  revaluation  of  the  policy,43 
though  if  the  former  valuation  has  been  completed  and  con- 

88  Mayer  v.  Attorney  General,  32  N.  J.  Eq.  815;  Vanatta  v.  New 
Jersey  Mut.  L.  Ins.  Co.,  31  N.  J.  Eq.  15;  Common-wealth  v.  Massa- 
chusetts Ins.  Co.,  112  Mass.  116. 

80  Kitchen  v.  Conklin,  51  How.  Pr.  (N.  Y.)  308.  See,  also,  Stamm  v. 
North  Western  Mut.  B.  Assn.,  32  N.  W.  Rep.  710. 

40  Burden  v.  Massachusetts  Safety  Fund  Assn.,  147  Mass.  360;  17  N. 
E.  Rep.  874;  In  re  Equitable  Res.  Fund  L.  Assn.,  131  N.  Y.  354;  43  N. 
Y.  St.  Rep.  204;  30  N.  E.  Rep.  114;  21  Ins.  L.  J.  385. 

41  Relfe  v.  Columbia  L.  Ins.  Co.,  76  Mo.  594;  People  v.  Security  etc. 
Assur.  Co.,  78  N.  Y.  114;  Guy  v.  Globe  Ins.  Co.  (Va.),  9  Ins.  L.  J. 
467. 

42  People  v.  Security  Ins.  Co.,  78  N.  Y.  114;  People  v.  Knickerbocker 
L.  Ins.  Co.,  34  Hun  (N.  Y.),  476. 

48  Attorney  General  v.  Continental  L.  Ins.  Co.,  8S  N.  Y.  77.  See, 
however,  Deane's  Appeal,  9S  Pa.  St.  101. 
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f  erred  by  the  court,  it  has  been  held  that  it  will  make  no  order 
disturbing  such  report.44 

§  3597.  Payment  and  Priority  of  Claims  —  Check 
Given  before  Insolvency — Dividend  Declared  before — 
Generally. — If,  shortly  before  the  appointment,  a  receiver 
for  a  life  insurance  company  has,  in  settlement  of  a  death 
claim,  given  the  claimant  a  check,  and  there  are  sufficient 
funds  with  the  corporation  upon  which  it  ie  drawn,  the  person 
holding  the  check  is  held  to  have  a  lien  upon  such  funds,  and 
if  withdrawn  by  the  receiver  upon  his  appointment  before 
presentation  of  the  check  for  payment,  a  recovery  may  be 
had  to  the  amount  of  the  check  from  the  funds  withdrawn.45 
Where  the  assets  of  an  insolvent  company  consist  of  a  fund  re- 
ceived under  a  contract  of  reinsurance  with  another  company, 
the  original  insured  has,  in  the  absence  of  a  privity  of  contract 
between  him  and  the  reinsurer,  no  right  to  a  preference  in 
such  fund.  It  must  be  distributed  pro  rata  among  all  the  cred- 
itors of  the  company.46  In  case  of  a  surplus  fund  having  aris- 
en from  the  profits  of  an  insurance  company  which  has  not 
been  distributed  among  the  stockholders,  such  fund,  will,  it  is 
held,  on  the  insolvency  of  the  company  be  available  in  behalf 
of  the  creditors,  in  preference  to  the  claims  of  the  stockhold- 
ers;47 but  where  a  dividend  had  been  declared  to  which  the 
stockholders  were  entitled,  and  checks  had  been  made  out  but 
not  delivered,  and  notice  had  been  given  of  the  time  and  place 
of  payment,  the  stockholders  were  held  entitled  to  the  funds, 
though  insolvency  had  occurred  prior  to  the  delivery  of  the 
checks,  since  there  had  been  an  equitable  application  of  these 
funds.43  Where  at  the  date  of  insolvency  the  risk  on  endow- 
ment policies  has  not  been  terminated,  the  holders  of  such 
policies  are  not  creditors,  notwithstanding  all  the  premiums 

**  People  v.  Knickerbocker  L.  Ins.  Co.,  38  Hun  (N.  Y.),  601. 

«  Merrill  v.  Anderson,   10  Hun  (N.  Y.),  604. 

"  Heekrenrath  v.  American  Mut.  Ins.  Co.,  3  Barb.  Ch.  (N.  Y.)  63; 
Goodrich's  Appeal.  109  Pa.  St.  52:>.. 

"  Scott  v.  Eagle  P.  Ins.  Co.,  7  Paipe  (N.  Y.),  198.  See,  also,  I,o- 
mone  v.  American  F.  Ins.  Co.,  6  Paige  Ch.  (N.  Y.)  482;  De  Peyster  v. 
American  F.  Ins.  Co..  6  Paige  Ch.  (N.   V.i    486. 

•  Le  Roy  v.  Globe  Ins.  Co.,  2  Edw.  Ch.  (N.  Y.)  657. 
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thereon  liable  to  ho  called  -for  have  heon  paid.49  But  the 
holders  of  matured  certificates  in  a  mutual  benefit  life  insur- 
ance company  are  not  entitled,  upon  the  winding  up  of  the 
business,  to  be  paid  in  full  out  of  the  endowment  fund  before 
any  other  payments  are  made  from  it,  and  especially  to  any 
payments  upon  certificates  not  yet  matured,  but  the  divi- 
dend to  each  holder  of  a  certificate  will  be  in  proportion  to  the 
amount  paid  in  by  him  to  the  fund.60  If  before  the  right  of 
preference  of  the  United  States  to  be  paid  out  of  the  estate 
of  the  insolvent  has  accrued,  by  the  act  of  insolvency  being 
committed,  the  debtor  has  made  a  bona  fide  conveyance  of 
property  to  a  third  person,  or  has  mortgaged  it,  or  it  has  been 
taken  in  execution,  such  property  is  not  liable  for  the  debt  due 
the  United  States.51 

§  3598.  Dissolution  of  Benefit  Society. — An  incorpor- 
ated benefit  society  may  be  dissolved  by  agreement  and  con- 
sent of  the  members.  A  notice  of  a  meeting  of  such  a  society 
should  state  the  business  to  be  transacted,  and  if  it  does  not 
a  vote  of  those  present  dissolving  the  association  is  not  author- 
ized, and  the  constitution  may  provide  that  while  a  certain 
number  of  the  members  are  willing  to  continue,  the  associa- 
tion shall  not  be  dissolved,  and  in  such  a  case  a  vote  to  dissolve 
while  such  a  number  has  expressed  its  willingness  and  desire 
to  continue  is  of  no  effect  Expenses  incurred  in  carrying  into 
effect  such  a  vote  or  in  defending  suits  as  a  result  thereof  are 
not  legal  claims  against  the  corporation.52  A  court  of  equity 
may  dissolve  an  incorporated  mutual  benefit  society  where  it 
has  violated  the  statute  in  the  conduct  of  its  affairs  or  commit- 
ted any  wrongful  act  in  violation  of  its  charter  or  for  a  nonuser 
of  its  franchises,63  but  such  a  corporation,  like  all  others,  can 

"  Mayer  v.  Attorney  General,  32  N.  J.  Eq.  815;  reversing  Vanatta 
v.  New  Jersey  Mut  L.  Ins.  Co.,  31  N.  J.  Eq.  15. 

80  Williams  v.  United  Reserve  Fund  Assn.  (Mass.  1896),  44  N.  E. 
Rep.  342. 

M  United  States  v.  Delaware  Ins.  Co.,  4  Wash.  41S;  Brent  v.  Bank 
of  Washington,  10  Pet.  (U.  S.)  590. 

B  St.  Mary  B.  Assn.  v.  Lynch.  04  N.  IT.  213;  9  Atl.  Rep.  98. 

M  Chicago  Mut.  L.  Assn.  v.  Hunt.  127  111.  2r,7;  20  N.  E.  Rep.  55; 
Ward  v.  Louisiana  Ins.  Co..  7  Taige  Ch.  (N.  Y.)  294;  State  y.  Ohio 
Joyce,  Vol.  IV.— 217 
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only  be  dissolved  by  a  proceeding  brought  by  the  state.54  In 
an  action  to  procure  distribution  of  the  funds  of  such  a  so- 
ciety the  court  will  not  make  a  decree  to  that  effect,  unless  it 
appears  that  the  society  has  entirely  ceased  operations  and  aban- 
doned the  objects  for  which  it  was  organized.55  It  is  held  that 
though  a  court  of  equity  will  decree  dissolution  only  at  the 
suit  of  the  state,  it  will,  however,  by  virtue  of  its  jurisdiction 
over  trusts  grant  such  relief  against  a  corporation  of  this  na- 
ture forwrongful  acts  and  mismanagement  of  the  company'saf- 
fairs  as  it  would  against  a  person  under  similar  conditions.56  A 
mutual  benefit  association  that  has  created  an  endowment  fund 
cannot,  on  being  refused  a  license  by  the  state  in  which  it  was 
incorporated  and  thus  compelled  to  cease  business,  organize  a 
new  company  and  against  the  protest  of  parties  insured  use 
such  endowment  fund  to  obtain  reinsurance  of  the  old  mem- 
bers in  the  new  company;  and  the  parties  insured  in  such 
case  may  proceed  in  a  court  of  equity  to  wind  up  the  affairs  of 
the  old  company,  and  compel  the  distribution  of  such  fund 
among  those  for  whose  benefit  it  was  created.57  A  court  of 
equity,  in  acting  upon  a  bill  to  dissolve  an  incorporated  bene- 
fit society,  is  controlled  by  the  same  rules  and  general  princi- 
ples as  control  its  action  in  the  question  of  partnerships.58 
And  it  will  require  a  clear  and  strong  case  to  be  presented  be- 
fore it  will  decree  dissolution. 

§  3599.  Insolvency  of  Maker  of  Premium  Note  of 
Debtor  Holding-  Life  Policy. — The  discharge  under  the  insol- 
vent laws  of  a  state,  of  a  person  insured  against  fire,  being  in 
effect  a  release  of  liability  upon  the  premium  note,  the  com- 
pany is  no  longer  bound  by  its  contract,  and  he  cannot  recover 
in  case  of  loss  by  fire.     INTor  does  the  fact  that  the  company 

Mut.  Eel.  Assn.,  29  Ohio  St  399;  2  Morawetz  on  Corporations,  sec. 
i004. 

"  2  Morawetz  on  Corporations,  sec.  1015. 

»  Roper  v.  Burke,  83  Ala.  193;  3  S.  Rep.  439. 

•«  Stamm  v.  Northwestern  Mut.  B.  Assn.,  65  Mich.  317;  8  West.  Rep. 
771 ;  32  N.  W.  Rep.  710. 

87  Stamm  v.  Northwestern  Mut.  B.  Assn.,  65  Mich.  317;  32  N.  W. 
Rep.  710. 

M  Gorman  v.  Russell,  14  Cal.  531. 
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received  the  interest  upon  the  note  during  the  pendency  of 
proceedings  in  insolvency  amount  to  a  waiver  of  their  right 
to  treat  the  policy  as  void,  it  appearing  that  they  had  no  actual 
notice  of  the  proceedings  until  after  the  last  payment  of  in- 
terest.59 "Where  a  person  holds  a  life  policy  payable,  if  he 
survives,  at  a  certain  specified  time  after  publication  of  notice, 
his  right  thereunder  passes  to  his  assignee  in  case  of  his  insol- 
vency,60 but  it  has  been  held  that  the  right  of  the  assignee  i3 
only  the  surrender  value  at  the  time  of  insured's  insolvency.61 

§  3600.  General  Matters  in  Bankruptcy  and  In- 
solvency.—  In  an  action  brought  by  the  attorney  general 
against  an  insolvent  life  insurance  company,  resulting  in  a 
judgment  of  dissolution  and  putting  it  in  the  hands  of  a  re- 
ceiver, intervening  policy-holders  are  not  entitled  to  costs  out 
of  the  fund.62  In  New  York  it  has  been  held  that,  in  an 
action  by  stockholders  to  close  the  affairs  of  an  insurance  com- 
pany under  the  Eevised  Statutes,  the  company  will  not  appoint 
a  receiver  upon  such  ex  parte  application,  but  notice  must  first 
be  given  to  the  corporation.  It  will,  however,  grant  a  tempo- 
rary injunction  restraining  acts  in  violation  of  the  company's 
charter  during  the  pendency  of  the  application.63  The  action 
of  the  insurance  commissioner  in  granting,  refusing,  or  revok- 
ing authority  of  a  company  to  act  on  the  ground  of  insolvency 
has  been  held  not  final,  such  action  being  subject  to  inquiry  by 
the  courts.64  The  agreement  of  a  large  part  of  the  policy- 
holders in  an  insolvent  insurance  company  to  scale  down  the 
amount  of  their  policies  is  no  defense  to  an  action  upon  a 
policy  by  one  who  has  not  so  agreed.65  The  business  of  an 
insurance  company  is  frequently,  in  case  of  insolvency,  trans- 
ferred to  a  solvent  company.  In  such  a  case  it  has  been  held 
that  where  a  receiver  of  a  foreign  insurance  company  has  been 

89  Reynolds  v.  Mutual  F.  Ins.  Co..  34  Md.  280;  6  Am.  Rep.  337. 
"°  Bassett  v.  Parsons,  140  Mass.  1G9. 
n  In  re  McKinney,  15  Fed.  Rep.  535. 

•*  Matter  of  Attorney  General  v.  North  American  L.  Ins.  Co.,  91 
N.  Y.  57;  43  Am.  Rep.  648. 
«*  Verplanck  v.  Mercantile  Ins.  Co.,  2  Paige  Ch.  IN.  Y.)  43S. 
64  Kansas  Home  Ins.  Co.  v.  Wilder.  43  Kan.  731;  23  Pac.  Rep.  10G1. 
•»  Lerdall  v.  Charter  Oak  L.  Ins.  Co.,  51  Wis.  426. 
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appointed  in  tlic  state  of  its  incorporation,  reinsurance  cannot 
bo  effected  without  the  consent  and  approval  of  the  court.00 
This  is,  however,  generally  controlled  by  statute.  The  good- 
will of  a  company  should  not  be  computed  as  an  asset,67  nor 
should  an  insurance  agency  and  its  goodwill  be  considered  as 
assets  available  to  the  creditors  of  the  agent.68 

§  3001.  Distribution  of  Assets.  —  It  is  important 
that  the  assets  of  an  insolvent  insurer  should  be  distributed  at 
as  early  a  date  as  practicable,  and  where  there  are  many  out- 
standing and  unascertained  claims,  requiring  some  time  for  ad- 
justment, the  settlement  ought  not  to  be  postponed  to  await 
the  determination  of  every  contingency  on  which  policy  en- 
gagements are  suspended.  Therefore,  to  obviate  all  unreason- 
able delay  and  yet  give  an  opportunity  for  policy-holders  to 
prove  against  the  insurer's  assets,  the  court  may  prescribe  a 
reasonable  time  within  which  claims  may  be  filed,  and  this 
even  though  some  claims  may  be  cut  off.69 

••  Mooney  v.  British  Com.  L.  Ins.  Co.,  9  Abb.  U.  S.  103. 
"  Chicago  L.  Ins.  Co.  v.  Auditor,  101  111.  82. 
"  Tierney  v.  Klein,  G7  Miss.  173;  6  S.  Rep.  739. 

■  Casualty  Ins.  Co.'s  case,  82  Md.  535,  572,  573,  per  McSherry,  J.; 
citing  Carr  v.  Hamilton,  129  U.  S.  25G;  May  on  Insurance,  sec.  594  a. 
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§  3607.     Who  may  be  Parties  to  the  Action — Generally. 

In  the  consideration  of  this  question  a  distinction  should  be 
made  between  those  cases  in  which  there  is  no  right  of  action 
under  the  policy,  as  in  case  of  an  insurance  procured  by  one 
who  has  no  insurable  interest,  or  where  the  insurance  is  illegal 
in  itself,  and  those  cases  in  which  there  is  a  right  of  action  in 
some  person,  but  there  is  a  doubt  as  to  whom.  In  determining 
who  may  be  parties,  the  same  general  principles  govern,  as  a 
general  rule,  as  in  other  contracts.1  To  maintain  an  action  up- 
on a  contract  of  insurance,  as  upon  any  other,  there  must  be  a 
privity  between  the  parties,2  except  where  statutory  regula- 
tions provide  otherwise.  It  would  be  impossible  to  lay  down  a 
rule  applicable  in  all  cases  or  under  all  circumstances,  as  in 
many  of  the  states  codes  and  statutes  are  in  existence  regulat- 
ing actions,  and  giving  to  certain  parties  the  right  to  sue  in 
their  own  names,  which  under  common  law  they  did  not  pos- 
sess. In  actions  upon  insurance  policies  of  mutual  benefit  so- 
cieties the  right  of  persons  to  sue  upon  such  contracts  depends 
almost  entirely  upon  the  articles  of  association  and  by-laws, 
which  enter  into  and  form  a  part  of  the  contract  with  such 
organizations,  as  well  as  upon  the  exact  stipulations  of  the  con- 
tract itself,  and  it  may  happen  that  one  who  under  other  in- 

»  United  States  Ins.  Co.  v.  Ludwlg,  103  111.  305. 

*  Fireman's  Ins.  Co.  v.  Watertown  Ins.  Co.,  1  Fed.  Rep.  63.  and 
rases  there  cited:  Bates  v.  Equitable  Ins.  Co..  10  Wall.  33;  Fairchild 
v.  North  Eastern  Mut.  etc.  Ins.  Assn.,  51  Vt.  613. 
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surance  contracts  would  not  be  a  party,  may  under  contracts 
in  such  societies  have  a  right  of  action  in  his  own  name.3 

§  3008.  Contract  under  Seal — Who  may  Sue. — It  is  gen- 
erally held  that  an  action  upon  a  contract  of  insurance  under 
seal  must  be  brought  in  the  name  of  the  covenantor,4  as  he 
alone  is  entitled  to  recover  for  the  benefit  of  those  whose  in- 
terests may  be  covered  by  the  policy  as  beneficiaries.  So 
where  a  policy  under  seal  was  issued  and  an  assignment  was 
made,  but  not  under  seal,  it  was  held  that  the  assured  was  the. 
proper  party  to  sue.5  And  where  an  insurance  was  under  seal 
upon  the  life  of  R.,  the  application  being  signed  by  R.  for  F., 
the  contract,  however,  being  made  with  R.  and  his  representa- 
tives, the  insurer  agreeing  to  pay  the  amount  stated  in  the  pol-  • 
icy  to  F.  and  his  representatives,  it  was  decided  that  the  action 
should  have  been  brought  in  the  name  of  R.,  as  he  was  the 
covenantor.6  So  also  where  a  policy  was  issued  under  the 
company's  seal  to  A  B  for  account  of  C,  and  C  brought  the 
action,  stating  in  his  declaration  that  he,  through  and  by  his 
agents  and  attorneys  in  his  own  name,  procured  insurance,  it 
was  held  that  he  could  maintain  the  action.7 

§  3009.     "  For  Whom  it  may  Concern" — Who  may  Sue. 

The  weight  of  authority  as  to  who  may  sue  upon  a  policy  con- 
taining the  clause  "for  whom  it  may  concern"  or  other  clause 
of  similar  import  is,  that  the  person  suing  must  have  had  an  in- 
terest in  the  property  insured  both  during  the  risk  and  at  the 
time  of  the  loss.  He  must  be  one  whose  interest  was  intended 
to  be  covered  when  the  policy  was  issued,8  although  Mr.  Par- 

*  See  Rosenberger  v.  Washington  Mut.  etc.,  87  Fa.  St.  207.  See  c. 
xv,  herein. 

*  De  Bolle  v.  Pennsylvania  Ins.  Co.,  4  Whart.  (Pa.)  68;  33  Am.  Dec. 
38;  American  Ins.  Co.  v.  Insley,  7  Pa.  St.  223;  47  Am.  Dec.  509.  See 
as  to  action  of  assumpsit  or  covenant  on  sealed  policy,  Mitchell  v. 
y.  Union  L.  Ins..  Co.,  45  Me.  104;  71  Am.  Dec.  529;  4  Thompson's 
Comm.  on  Corp.,  sec.  5071. 

»  Borles  v.  Hillsborough  Ins.  Co.,  23  N.  J.  L.  163. 

8  Flynn  v.  North  America  Life  Ins.  Co.,  115  Mass.  449. 

T  Maryland  Ins.  Co.  v.  Graham,  3  liar.  &  J.  (Md.)  62. 

8  See  sees.  618,  920,  herein;  Newson  v.  Douglass,  7  liar.  &  J.  (Md.) 
417;  Leamans  v.  Young,  1  Mass.  127;  Sanders  v.  Hillsborough  Ins. 
Co.,  44  N.  H.  238;  Finney  v.  Bedford  Commercial  Ins.  Co.,  8  Met. 
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BOiii  says  this  phrase  "applies  only  to  those  who  ....  at  the 
time  of  the  insurance  ....  then  had  an  insurable  interest 

in  the  subject  matter," 9  and  under  such  clause  extrinsic 
evidence  is  admissible  to  show  the  real  parties  in  interest, 
and  who  is  entitled  to  sue  upon  the  policy.10  K<>  writ- 
ten transfer  is  needed.  The  party  whose  interests  is  cov- 
ered at  the  time  of  the  loss  and  whose  interest  was  in- 
tended to  be  insured  should  bring  the  action.11  So  where 
property  was  mortgaged  by  the  owner  for  its  full  value,  and 
the  policy  made  "for  account  of  whom  it  might  concern," 
it  was  held  that  action  was  properly  instituted  in  the  name  of 
the  mortgagees,  and  the  mortgagor  was  not  a  necessary  party.12 
And  in  such  cases  it  has  been  decided  that  there  may  be  a 
joinder  of  parties;  as  where  a  policy  was  issued  to  A  for  whom 
it  might  concern,  and  indorsed  thereon  "for  A,  B,  and  C,  each 
one-third,  payable  to  A  in  case  of  loss,"  it  was  held  that  A,  B, 
and  C  might  sue  jointly.13       "Where  a  policy  containing  a 

(Mass.)  348;  Eider  v.  Ocean  Ins.  Co.,  20  Pick.  (Mass.)  259;  Augusta 
Ins.  Co.  v.  Abbott,  12  Md.  348;  Turneo  v.  Burrows,  5  Wend.  (N.  Y.) 
541;  Branday  v.  Union  Ins.  Co.,  2  Wash.  (C.  C.)  391;  Fobson  v.  Me- 
chanics' Ins.  Co.,  38  Me.  414;  Duncan  v.  Sun  Ins.  Co.,  12  La.  Ann.  486; 
Hoper  v.  Robinson,  8  Otto  (U.  S.),  528;  Lawrence  v.  Van  Home,  1 
Caines  (N.  Y.).  27G;  Graves  v.  Boston  M.  Ins.  Co.,  2  Cranch  (U.  S.), 
419;  Lawrence  v.  Sebor,  2  Caines  (N.  Y.),  203;  Waring  v.  Indemnity 
Ins.  Co.,  45  N.  Y.  206;  Finney  v.  Fairhaven  Ins.  Co.,  5  Met.  (.Mass.) 
192;  Stienbach  v.  Rhinelander,  3  Johns.  Cas.  (N.  Y.)  369;  Stetson  v. 
Insurance  Co.,  4  Phila.  (Pa.)  8;  1  Arnould  on  Marine  Insurance,  Per- 
kins' m1.  1850,  pp.  24,  *25,  239,  *232. 

*  1  Parsons  on  Marine  Insurance,  ed.  186S,  46. 

10  Fire  I  us.  Co.  v.  Merchants'  etc.  Transp.  Co.,  66  Md.  339;  7  Atl. 
Rep.  905;  Pacific  Ins.  Co.  v.  Catlett,  4  Wend.  (N.  Y.)  ?.">;  Finney  v. 
Bedford  Conn.  Ins.  Co.,  8  Met.  (Mass.)  348,  350;  Davis  v.  Boardinan, 
12  Mass.  80;  Stephenson  v.  Piscataqua  F.  &  M.  Ins.  Co.,  54  Me.  55; 
Lawrence  v.  Sebor,  2  Caines  (N.  Y.),  203;  Taciflc  Ins.  Co.  v.  Catlett,  1 
Paine  (C.  C).  594;  Shawmonl  Sugar  Refining  Co.  v.  Hampdom  Mut. 
Ins.  Co.,  12  Gray  (Mass.),  540.  In  Burrows  v.  Turner,  24  Wend.  (N. 
Y.)  276,  the  court  says:  "It  is  the  constant  practice  to  show  by  proof 
the  real  owner  when  the  insurance  is  general,  for  whom  it  may  con« 
cern":  Haynes  v.  Rowe,  40  Me.  181. 

11  Earnmoor  v.  California  Ins.  Co.,  40  Fed.  Rep.  S-17. 

"  Rogers  v.  Traders'  Ins.  Co..  6  Paige  Ch.  (N.  Y.)  5S3;  Cobb  v.  New 
England  Mut.  M.  ins.  Co.,  5  Gray  (Mass.),  52. 
u  Williams  v.  Ocean  Ins.  Co.,  2  Met.  (Mass.)  303. 
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clause  of  this  nature  is  issued  to  one,  it  seems  that  he  may 
maintain  an  action  thereon  in  his  name  for  the  benefit  of  those 
whose  interests  were  intended  to  be  covered,  he  being  the  trus- 
tee of  an  express  trust  under  the  code1.14  And  it  is  held  that 
a  person  in  whose  name  a  policy  is  issued  "for  whom  it  may 
concern"  may  maintain  the  action  in  his  own  name  for  the 
benefit  of  the  remaining  part  owners,  even  where  one  of  them 
during  the  pendency  of  the  action  has  revoked  his  authority 
to  claim  indemnity.15  But  where  such  an  insurance  is  effected, 
and  before  action  is  commenced  the  right  of  the  nominally  in- 
sured to  sue  is  revoked  by  those  for  whose  benefit  the  insurance 
is  procured,  he  cannot  sue  in  his  own  name  unless  he  is  author- 
ized by  the  policy  in  any  event,  or  he  has  some  interest  in  it 
which  the  other  party  cannot  defeat.16  Where  an  insurance 
policy  is  issued  to  one  with  the  clause  "for  whom  it  may  con- 
cern," or  other  similar  clause,  and  the  insurer  knows  that  the 
one  in  whose  name  it  is  issued  intends  other  interests  than 
his  own  to  be  covered,  the  person  or  persons  holding  such 
interests  may  maintain  an  action  against  the  insurer.17  Where 
an  insurance  was  effected  "on  ship  for  whom  it  may  concern," 
and  the  insured  averred  in  the  declaration  that  it  was  for  him- 
self and  J.  S.,  in  certain  proportion,  it  was  held  that  the  action 

u  Stemm  v.  Atlantic  Mutual  Ins.  Co.,  38  N.  Y.  Sup.  Ct.  281;  Huges 
v.  Mercantile  Ins.  Co.,  44  How.  Pr.  (N.  Y.)  357;  Bridge  v.  Niagara  Ins. 
Co.,  1  Hall  (N.  Y.),  247. 

"  Copeland  v.  Mercantile  Ins.  Co.,  6  Pick.  (Mass.)  198. 

16  Reed  v.  Pacific  Ins.  Co.,  1  Met.  (Mass.)  166. 

17  A  policy  was  issued  to  one  "on  account  of  whom  it  concerns,  loss 
payable  to  his  order,"  and  the  insurer  knew  that  he  intended  other  in- 
terests than  his  own  to  be  covered,  the  terms  of  the  policy  forbidding 
assignment  without  consent  in  writing.  Healy  deposited  the  policy 
with  the  one  as  collateral  whose  interest  he  intended  to  secure  when 
procuring  the  policy.  In  this  case  it  appeared  that  A  was  the  owner 
of  the  goods  at  the  time  of  insurance:  Aldrich  v.  Equitable  Safety 
Ins.  Co.,  1  Wood.  &  M.  (C.  C.)  272;  citing  Farrow  v.  Commonwealth, 
18  Pick.  (Mass.)  53;  Jefferson  v.  Cotheal,  7  Wend.  (N.  Y.)  73;  22  Am. 
Dec.  567;  Cooke  v.  Batchelor,  3  Bos.  &  P.  149;  Sargent  v.  Morris,  3 
Barn.  &  Aid.  277;  Hurburt  v.  Pacific  Ins.  Co.,  2  Sum.  (C.  C.)  471.  But 
under  a  similar  state  of  facts  it  was  held  that  there  could  be  no  re- 
covery by  the  assignee  of  the  owner.  This  case,  however,  appar- 
ently turns  upon  the  question  of  assignment:  Minturn  v.  Manufac- 
turers' Ins.  Co.,  10  Gray  (Mass.),  101. 
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was  well  brought  by  the  insured  alone.18  And  under  a  pol- 
i  .  insuring  A  "for  whom  it  may  concern,"  made  payable  to 
B,  and  B's  claim  had  been  satisfied  before  the  commencement 
of  the  action,  it  was  decided  that  the  rights  and  duties  of  the 
parties  were  the  same  as  if  the  clause  making  the  loss  payable 
to  B  had  not  been  in  the  policy.11'  Where  a  policy  is  procured 
by  the  insured  for  their  own  benefit,  and  in  respect  to  property 
in  which  they  claim  an  ownership,  they  may  recover  thereon 
although  it  is  expressed  to  be  "for  account  of  whom  it  may 
concern."  20  Upon  an  understanding  between  insurer  and  in- 
sured that  a  party  procuring  an  insurance  with  such  a  clause 
in  it  shall  act  as  agent  of  the  insurer,  it  would  seem  that  the 
agent  may  sue  for  the  benefit  of  the  insured.  Thus,  a  policy 
was  made  to  A  "for  whom  it  might  concern,"  it  being  under- 
stood between  the  parties  that  A  should  act  as  agent  of  the  in- 
surer. B  and  D  applied  to  A  for  insurance  upon  property 
they  wished  to  forward  to  C,  and  A  granted  the  policy  with 
indorsement  upon  it.  In  an  action  upon  the  policy  it  was  held 
to  have  been  properly  brought  by  A  for  the  use  of  C.21  An 
insurance  company  issued  a  policy  to  A  upon  a  ship  of  the 
Steamship  Samana  Company  "on  account  of  whom  it  may  con- 
cern," containing  also  this  further  clause,  "Any  change  of  in- 
terest in  the  vessel  hereby  insured  shall  not  affect  the  validity 
of  the  policy."  The  company  contracted  in  case  the  ship  was 
lost  to  pay  the  sum  due  to  the  Samana  Company.  The  ship 
was  sold  to  the  B.  Company,  was  lost,  'and  the  B.  Company 
transferred  the  policy  inuring  to  it  as  vendee  to  the  Samana 
Company,  who  was  practically  the  same  as  the  plaintiff  in  this 
action.  The  rights  of  the  Samana  Company  were  also  trans- 
ferred to  the  plaintiff.  It  was  held  that  the  clause  "any 
change  of  interest,"  etc.,  extended  the  provisions  of  the  policy 

u  Ward  v.  Wood,  13  Mass.  539. 

"  Rider  v.  Ocean  Ins.  Co..  20  rick.  (Mass.)  259.  And  the  court  says 
the  plaintiff  "had  a  right  to  enforce  the  policy  in  his  own  name  for 
the  benefit  of  whomever  it  concerned  or  the  action  might  have  been 
brought  in  the  name  of  the  cestui  quetrnet":  Farrow  v.  Common- 
wealth Ins.  Co.,  18  Tick.  (Mass.)  53. 

10  New  York  v.  Hamilton  Ins.  Co.,  10  Bosw.  (N.  Y.)  537. 

11  Protection  Ins.  Co.  v.  Eilson,  6  Ohio  St.  553. 
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to  the  vendee,  and  that  the  plaintiff,  under  assignment  from 
the  vendee,  could  sue  in  his  own  name  under  the  clause  "on 
account  of  whom  it  may  concern."  22  Under  clauses  of  this 
nature  the  personal  representative  of  a  part  owner  may 
sue  for  the  amount  due  on  the  policy,  even  where  the 
part  owner  has  mortgaged  his  share.23  In  a  Pennsyl- 
vania case  decided  in  1887,  D.  contracted  with  "N.  to 
build  a  house  for  D.,  and  under  the  contract  N".  was  to 
keep  the  property  insured  "for  whom  it  may  concern." 
Added  to  this  clause  was  a  stipulation  that  in  case  of  loss 
the  money  was  to  be  divided  according  to  the  agreement. 
The  plaintiff,  M.,  was  a  materialman,  and  claimed  the  bene- 
fit of  the  insurance  under  the  clause  as  to  the  division  of 
the  money  in  case  of  loss  nullified  by  the  former  clause,  so  that 
the  policy  was  only  intended  for  D.  and  N.  The  court  says: 
"Was  the  clause  quoted  above  made  for  the  plaintiff's  benefit? 
If  it  was  they  may  sue  upon  it,  although  they  are  not  parties 
to  the  instrument";  and  continuing  says,  referring  to  D.  and 
N. :  "In  our  opinion,  these  were  the  only  interests  the  parties 
had  in  view,  for  they  immediately  go  on  to  provide  that  in  case 
of  loss  the  indemnity  shall  be  divided  between  the  parties  here- 
to. This  is  a  plain  declaration  that  the  persons  'whom  it  may 
concern'  are  'the  parties  hereto/  and  since  no  provision  follows 
that  after  division  the  proceeds  are  held  by  either  for  the  bene- 
fit of  any  other  person,  ....  they  (plaintiffs)  could  them- 
selves insure  their  interest  in  the  building."  2i 

§  3610.  Parties — In  Name  of  Assured. — The  general 
rule  is  that  actions  upon  policies  of  insurance  are  generally 
brought  in  the  name  of  the  assured,  unless  others  are  also 
named  in  the  policy  as  parties  intended  to  be  insured.25  So 
where  O.  procured  a  policy  upon  property,  "loss,  if  any,  pay- 

22  Duncan  v.  China  Mut.  Ins.  Co.,  129  N.  Y.  237;  29  N.  E.  Rep.  76; 
41  N.  Y.  St.  Rep.  36S;  45  Alb.  L.  J.  79. 

23  Sleeper  v.  Union  Ins.  Co.,  65  Me.  3S5;  20  Am.  Rep.  706. 

24  Mosser  v.  Donaldson,  10  Atl.  Rep.  766.  This  case  was  adversely 
commented  upon  in  the  Central  Law  Journal  of  Nov.  18,  1SS7,  vol. 
25,  No.  20. 

28  Ward  v.  Wood,  13  Mass.  539;  Davis  v.  Boardman,  12  Mass.  80. 
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able  to  T.  as  liis  interest  may  appear,"  and  0.  had  secured  T. 
his  debt  to  him  by  a  deed  of  trust  of  the  premises,  the  court 
held  that  O.  only  could  maintain  the  action.23  It  is  held  in 
New  Hampshire  that,  the  action  upon  a  policy  issued  by  a 
mutual  fire  insurance  company  should  be  brought  in  the  name 
of  the  insured  who  gives  the  premium  note,  and  by  so  doing 
becomes  a  member  of  the  company.27 

§  3611.  When  Mortgagor  may  Sue. — Where  a  policy  is 
issued  to  the  mortgagor  to  cover  his  interest  alone,  the  action 
must  be  brought  in  his  name,  as  the  mortgagee  has  no  rights 
under  the  policy  which  would  enable  him  to  sue  in  his  own 
name.28  And  where  a  mortgagor  procures  insurance  to  him- 
self, loss  made  payable  to  the  mortgagee,  the  mortgagor  may 
sue  either  where  the  mortgage  has  been  paid  or  an  express 
consent  has  been  given  him  by  the  mortgagee  to  sue.29     And 

»  Thatch  v.  Metropolis  Ins.  Co.,  3  McCrary  (C.  C),  387. 

"  Nevins  v.  Rockingham  etc.  Ins.  Co.,  25  N.  H.  (5  Fost.)  22;  Blanch- 
ard  v.  Atlantic  etc.  Ins.  Co.,  33  N.  H.  9. 

M  Conover  v.  Mutual  Ins.  Co.,  3  Denio  (N.  Y.),  254;  affirmed,  1  N.  Y. 
290;  How.  App.  Cas.  (N.  Y.)  604;  Flanagan  v.  Camden  Mut.  Ins.  Co.,  25 
N.  J.  506;  Columbian  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507;  Illinois 
Fire  Ins.  Co.  v.  Stanton,  57  111.  354;  Richards  v.  Liverpool  &  London 
Ins.  Co.,  25  U.  C.  Q.  B.  400. 

»  Coatcs  v.  Pennsylvania  Fire  Ins.  Co.,  58  Md.  172;  48  Am.  Rep. 
327;  Jackson  v.  Farmers'  Mut.  Fire  Ins.  Co.,  5  Gray  (Mass.),  52;  Tur- 
ner v.  Qulncey  Ins.  Co.,  109  Mass.  568;  Patterson  v.  Triumph  Ins.  Co., 
64  Me.  400;  Carter  v.  Rocker,  8  Paige  (N.  Y.),  87.  But  see  Gordon  v. 
Iii-ram,  23  L.  J.  Ch.  487.  In  Coates  v.  Pennsylvania  F.  Ins.  Co.,  58 
Md.  172.  48  Am.  Rep.  327,  the  court  said:  "There  was  no  considera- 
tion moving  from  the  mortgagee  to  the  company,  and  the  company 
assumed  no  enhanced  risk  or  burden  in  consenting  to  pay  the  insur- 
ance money  to  the  mortgagee.  This  ....  disposition  of  the 
money  was  an  arrangement  ....  between  the  assured  and  the 

mortgagee and  was  not  of  the  essence  of  the  company's 

obligation.  The  right  to  the  money  really  accrued  to  the  assured  in 
case  of  loss  by  virtue  of  their  having  been  the  contracting  patty,  of. 
their  property  being  the  subject  of  Insurance,  and  of  their  having  paid 
the  premiums  which  constituted  the  consideration.  But  because  of 
their  direction,  simply  incorporated  at  their  instance  in  the  policy, 
and  not  because  of  any  independent  liability  incurred  to  the  mort- 
gagee by  the  company,  the  mortgagee  was  designated  as  the  recipient 
of  the  paymeni It  is  true  that  by  reason  of  this  provision 
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in  the  federal  courts  it  appeared  to  have  been  held  that  the 
mortgagor  to  whom  the  policy  was  issued  was  the  proper  per- 
son to  sue  in  all  cases,  notwithstanding  the  fact  that  the  insur- 
ance was  made  payable  to  the  mortgagee.30     So  where  a  policy 

the  mortgagee  acquired  such  an  interest  under  it  that  suit  could 
have  been  brought  by  it  had  it  so  elected." 

*°  Friemansdorf  v.  Watertown  Ins.  Co.,  1  Fed.  Rep.  68.  The  court 
says  in  this  case:  "I  have  no  doubt  but  what  the  authorities,  both 
in  tbe  state  of  Illinois  and  in  the  United  States,  have  now  settled  the 
law  beyond  all  question  of  challenge,  as  far  as  this  court  is  con- 
cerned, that  upon  a  policy  like  this,  issued  to  a  mortgagor  and  with 
the  loss  directed  to  be  paid  to  a  mortgagee  or  other  encumbrancer 
or  lienholder,  the  suit  must  be  instituted  in  the  name  of  the  mort- 
gagor, and  cannot  be  instituted  in  the  name  of  the  mortgagee  or  the 
person  to  whom  the  loss  is  made  specifically  payable.  The  contract 
is  really  between  the  insurance  company  and  the  owner  of  the  prop- 
erty to  whom  the  policy  is  issued.  Legally,  the  contract  is  between 
the  insurance  company  and  the  person  to  whom  the  policy  runs,  not 
to  whom  it  or  some  portion  of  it  may  be  made  payable  in  the  event  of 
the  loss":  Bates  v.  Equitable  Ins.  Co.,  10  Wall.  (U.  S.)  33;  Home  Ins. 
Co.  v.  Field,  53  111.  119.  The  court  continues:  "There  is  a  series  of  cas- 
es in  the  state  of  New  York,  commencing  since  the  adoption  of  their 
code  of  practice,  which  requires  that  all  suits  shall  be  instituted  in 
the  name  of  the  party  In  interest,  where  the  courts  have  allowed  a 
suit  to  be  prosecuted  in  the  name  of  the  person  to  whom  the  loss 
was  payable  where  it  was  made  to  appear  that  the  entire  sum  in- 
sured or  due  upon  the  policy  was  going  to  the  party  bringing  the 
suit,  because  such  person  was  really  the  only  person  actually  inter- 
ested in  the  event  of  the  suit;  and  the  same  rule  has  been  held  in  the 
state  of  Wisconsin,  because  the  state  of  Wisconsin  has  adopted  bod- 
ily almost  the  New  York  code,  and  there  are  a  few  cases  in  some  of 
the  other  states,  depending  upon  similar  reasons.  But  the  general 
scope  of  authority  throughout  the  United  States,  unless  it  is  other- 
wise held  by  reason  of  some  statutory  legislation,  has  been  and  now 
is  that  this  class  of  policies  are  really  to  be  held  as  contracts  between 
the  insurance  company  and  the  mortgagor,  and  that  any  act  on  tbe 
part  of  the  mortgagor  which  voids  the  policy,  such  as  the  violation 
of  any  of  the  conditions  of  the  policy,  is  good  as  against  the  mort- 
gagor or  the  person  to  whom  the  loss  is  payable":  Friemansdorf  v. 
Watertown  Ins.  Co.,  1  Fed.  Rep.  68,  69,  70,  71;  Brunswick  Sav.  Inst, 
v.  Commercial  Union  Ins.  Co.,  81  Me.  633;  8  Ins.  L.  J.  120;  North 
American  Ins.  Co.  v.  Febrath,  77  Ala.  194;  54  Am.  Rep.  58;  Sanford 
v.  Mechanics'  Ins.  Co.,  12  Cush.  (Mass.)  541;  Fogg  v.  Middlesex  Ins. 
Co.,  10  Cush.  (Mass.)  337;  Turner  v.  Quincy  Ins.  Co.,  109  Mass.  568; 
Franklin  Sav.  Inst.  v. Insurance  Co.,  119  Mass. 240;  Smith  v. Union  Ins. 
Co.,  120  Mass.  90;  Minnock  v.  Eureka  F.  &  M.  Ins.  Co.,  90  Mich.  230; 
51  N.  W.  Rep.  336;  distinguishing  58  Mich.  132;  24  N.  W.  Rep.  547; 
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waa  issued  to  one  II.,  and  indorsed  "payable,  in  event  of  loss 
to  the  property  on  said  farm  premises,  to  the  executors  of  the 
estate  of  Davenport,  as  mortgagors,  as  their  interests  may  ap- 
pear," covering  buildings  and  personal  property  and  the  mort- 
gage was  on  real  estate,  the  court  held  the  mortgagee  having 
sued  in  his  own  name,  that  he  was  not  the  proper  party  to  main- 
tain the  action,  and  said:  "We  are  of  the  opinion  that  the 
plaintiff  below  showed  no  rights  to  sue  upon  the  contract. 

The  parties  to  this  policy  were  H.  and  the  company It 

covers  property  not  included  in  the  mortgage,  and  only  pro- 
vides for  payment  to  them  of  the  insurance  money  due  upon 
property  with  which  they  are  concerned.     Upon  the  trial  it 

appeared  that  other  property  was  burned Now,  there 

can  be  no  splitting  of  the  cause  of  action  on  a  single  policy. 
....  Their  interests  were  several,  not  joint.  Under  such  cir- 
cumstances it  cannot  be  held  that  the  mortgagees  have  any 
control  of  the  policy  which  would  authorize  them  to  sue  upon 
it."31  And  where  a  mortgagee  took  out  a  policy  to  cover  his 
interest  for  the  benefit  of  the  mortgagors,  and  agreed  that  in 
case  of  loss  the  sum  received  under  the  policy  should  be  cred- 
ited in  payment  of  the  mortgage  debt,  it  was  held  that  the  suit 
was  properly  brought  in  the  name  of  the  mortgagor.32  AvA 
it  has  been  held  in  Massachusetts  that  a  sale  on  execution  of 
the  right  in  equity  to  redeem  the  insured  property  does  not 
preclude  the  mortgagor  from  recovering.33  "Where  there  is  a 
provision  in  the  policy  giving  the  insurers  the  right  to  rebuild, 
and  they  have  so  elected  but  failed  to  perform  their  part  of 
the  agreement,  the  cause  of  action  is  in  the  insured,  and  not 
in  the  mortgagee,  since  the  company  is  bound  upon  the  con- 
tract to  rebuild  superseding  the  contract  to  insure,  and  there- 
fore the  mortgagor  may  maintain  a  suit  for  specific  perform- 

Thatch  v.  Metropole  Tns.  Co..  11  Tns.  L.  J.  100;  Orosvenor  v.  Atlan- 
tic Ins.  Co.,  17  N.  E.  "Rep.  301;  Bidwell  v.  Northwestern  Ins.  Co.,  10 
N.  Y.  170;  Franklin  F.  Tns.  Co.  v.  Martin,  40  N.  J.  L.  568;  St.  Paul 
Ins.  Co.  v.  Johnson.  77  111.  598;  State  Mut.  F.  Ins.  Co.  v.  Roberts,  31 
Pa.  St.  438;  Jackson  v.  Fanners'  Ins.  Co.,  5  Gray  (Mass.),  52;  Jones 
on  Mortgfl ges,  4th  ed.,  sec.  408. 

«  Hartford  F.  Tns.  Co.  v.  Davenport.  37  Mich.  G13;  7  Ins.  L.  J.  228. 

M  iEtna  Ins.  Co.  v.  Baker.  71  Intl.  102. 

"  Beong  v.  Manufacturers'  Ins.  Co.,  10  Pick.  (Mass.)  40. 
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ance.34  In  conclusion,  it  may  be  stated  that  the  rights  of  tlie 
mortgagor,  as  of  all  other  parties  to  the  contract,  to  sue  is  de- 
pendent to  a  great  extent  up  an  the  codes  and  statutes  of  the 
several  states.  Undoubtedly,  the  rights  of  the  mortgagor  to 
sue  may  also  be  changed  by  the  mortgagee  clause  under  the 
New  York  standard  form  of  policy.35 

§  3612.  When  Mortgagee  may  Sue. — The  weight  of  au- 
thority seems  to  be  that  the  mortgagee  may  recover  in  his  own 
name  either  where  his  interest  equals  or  exceeds  the  whole 
loss,  or  where  he  is  the  one  in  whom  the  entire  interest  in  the 
policy  is  vested,  and  therefore  the  real  party  to  the  contract, 
or  where  he  himself  takes  out  the  policy  and  pays  the  premium 
thereon  provided  the  insurance  does  not  exceed  the  mortgage 
debt  and  is  upon  the  mortgaged  property  alone,  or  where  the 
whole  amount  due  has  been  assigned  and  becomes  vested  in 
the  mortgagee,  or  if  without  any  limitations  or  qualifications 
the  whole  amount  due  has  become  payable  to  him.36  Where, 
however,  a  policy  is  indorsed  "loss  payable  to ,  mort- 
gagee, as  his  interest  may  appear,"  it  is  held  to  be  a  mere  ap- 
pointment or  direction,  making  him  simply  a  payee,  and,  there- 
fore, not  entitled  to  maintain  the  suit  in  his  own  name.37  But 
he  may  sue  as  coplaintiff  with  the  mortgagor.38     In  these  cases 

M  Heilmann  v.  Westchester  F.  Ins.  Co.,  75  N.  Y.  7;  8  Ins.  L.  J. 
53,  88. 

88  See  next  section. 

88  Meridan  Sav.  Bank  v.  Home  Mut.  Fire  Ins.  Co.,  50  Conn.  396; 
Westchester  F.  Ins.  Co.  v.  Foster,  90  111.  121;  City  Five  Cent  Sav. 
Bank  v.  Pennsylvania  Fire  Ins.  Co.,  122  Mass.  165;  Hartford  F.  Ins. 
Co.  v.  Olcott,  97  111.  439;  Hadley  v.  New  Hampshire 
F.  Ins.  Co.,  55  N.  H.  110;  Barratt  v.  Union  Ins. 
Co..  7  Cush.  (Mass.)  175;  Hopkins  Mfg.  Co.  v.  Aurora  F.  &  M. 
Ins.  Co.,  48  Mich.  148;  Ennis  v.  Harmony  Ins.  Co.,  3  Bosw.  (N.  Y.) 
516;  Chamberlain  v.  Harmony  Ins.  Co.,  55  N.  H.  249;  Hastings  v. 
Westchester  F.  Ins.  Co.,  73  N.  Y.  141;  Hammell  v.  Queen's  Ins.  Co., 
50  Wis.  240;  Bartlett  v.  Iowa  State  Ins.  Co.,  77  Iowa,  86;  41  N.  W. 
Rep.  579;  Tilley  v.  Conm.  F.  Ins.  Co.,  86  Va.  811;  14  Va.  L.  J.  205;  11 
S.  E.  Rep.  120;  Motley  v.  Manufacturers'  Ins.  Co.,  29  Me.  337;  50  Am. 
Dec.  591. 

ST  Brunswick  Sav.  Inst.  v.  Commercial  Ins.  Co..  81  Me.  633;  8  Ins. 
L.  J.  120;  Martin  v.  Franklin  F.  Ins.  Co.,  38  N.  J.  L.  140. 

«*  Great  Western  Compound  Co.  v.  /Etna  Ins.  Co.,  40  Wis.  373. 
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the  rule  seems  to  be  that  whoever  sues  upon  the  policy  must 
Le  able  to  enforce  the  whole  of  it,  and  consequently  the  mort- 
gagee who  is  designated  as  payee  and  has  only  a  partial  inter- 
in  the  property  which  the  policy  covers  cannot  sue  thereon. 
There  can  be  no  splitting  of  causes  of  action  upon  a  single 
action.80     The  mortgagee  under  such  a  clause  may  bring  suit 
in  the  name  of  the  mortgagor;   as  where  \V.  obtained  a  policy 
upon  property  mortgaged  to  him  by  H.,  the  policy  being  in  fa- 
vor of  W.  "as  her  interest  may  appear,"  and  obtained  a  settle- 
ment of  the  policy  after  loss  without  W's  knowledge.    The  ref- 
erees to  whom  the  matter  was  referred  found  that  the  loss  did 
not  equal  Ws  mortgage.       The  court,  upon  the  question  of 
W.  being  concluded  by  the  award  of  referees,  held  that  he 
was  not.40     In  Missouri  it  has  been  held  that  a  mortgagee  may 
sue  upon  a  policy  made  payable  to  him  as  his  interest  may  ap- 
pear.41    Where  insurance  was  effected  for  the  mortgagee's 
benefit,  and  after  a  loss  the  mortgagee  conveyed  the  land  on 
which  the  building  stood  to  the  mortgagee,  and  delivered  the 
bond  and  mortgage  to  him,  upon  which  the  mortgagee  in- 
dorsed that  the  debt  had  been  paid  and  the  mortgage  canceled, 
but  that  the  policy  was  to  remain  the  property  of  the  mort- 
gagee, unaffected  by  the  payment  of  the  debt  and  sun-en der  of 
the  mortgage,  it  was  held  that  the  mortgagee  could  maintain 
an  action  on  the  policy  subject  to  the  right  of  the  company  to 
subrogation.42     But  where  there  was  a  covenant  on  the  part 
of  the  mortgagor  to  keep  the  property  insured  for  the  benefit 
of  the  mortgagee,  but,  unknown  to  the  mortgagee,  he  procured 
an  insurance  in  his  own  name  for  a  less  sum  than  the  agree- 

**  Hartford  F.  Tns.  Co.  v.  Davenport,  37  Mich.  609. 

40  "It  is  not  material  whether  Woodman  could  or  could  not  main- 
tain an  nation  in  her  own  name  against  the  defendant.  If  she  brings 
suit  in  the  name  of  nail,  her  interest  as  the  real  plaintiff  will  be  as 
fully  protected  as  if  she  were  the  plaintiff  of  record What- 
ever amount  was  secured  by  the  policy  to  the  extent  of  the  mortgage 

debt  was  due  to  Woodman Woodman,  not  being  a  party  or 

privy  to  the  reference,  is  not  concluded  or  affected  by  the  award": 
Hall  v.  Woodman,  64  N.  II.  403;  13  Atl.  Hep.  G4S;  Folsom  v.  Insurance 
Co..  59  N.  H.  54. 

■  Berthold  V.  Clay  F.  Tns.  Co.,  2  Mo.  A  pp.  311. 

«  Thomas  v.  Montauk  P.  Ins.  Co.,  43  Hun  (N.  Y.),  218. 
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meiit  called  for  and  kept  it,  and  the  company,  having  no  knowl- 
edge of  the  terms  of  the  mortgage,  paid  the  loss  sustained  to 
the  mortgagor,  it  was  decided  that  there  was  no  equitable  lien 
on  the  part  of  the  mortgagee  which  he  could  enforce  against 
the  company  in  the  mortgagor's  name.43  Where,  however, 
pursuant  to  the  terms  of  a  mortgage  by  which  the  mortgagor 
covenants  to  keep  the  premises  insured  for  the  benefit  of  the 
mortgagee  the  former  has  procured  a  Massachusetts  standard 
form  of  policy  payable  to  the  mortgagee,  and  providing  that 
no  act  or  default  of  any  person  other  than  such  mortgagee 
shall  defeat  the  right  of  the  mortgagee  to  recover  on  the  policy, 
the  latter  may  maintain  an  action  in  his  own  name  on  the  pol- 
icy.44 

§  3613.  Same  Subject— Mutual  Companies. — The  by- 
laws of  mutual  insurance  companies  may  control  and  affect  the 
rights  of  the  mortgagee  to  sue.  Thus,  where  the  directors  of 
a  company  were  authorized  by  the  act  incorporating  them  to 
make  by-laws,  etc.,  for  the  company  and  in  their  by-laws  there 
was  a  provision  that  where  a  policy  was  assigned  to  a  mort- 
gagee the  directors  might  ratify  the  assignment  for  his  bene- 
fit, and,  having  ratified  and  confirmed  it,  it  was  held  that  the 
action  must  be  brought  in  the  name  of  the  mortgagee.45  In 
a  later  case  a  mutual  fire  insurance  company  issued  a  policy  to 
B  upon  stock  of  his,  which  he  afterward  mortgaged  and  as- 
signed the  policy  to  the  mortgagee,  indorsing  the  assignment 
on  the  policy,  to  which  the  insurers  assented.  The  charter, 
however,  contained  the  following  provision:  "Whenever  the 
property  shall  be  alienated  by  sale  or  otherwise,  the  policy 
shall  be  void;  but  it  may  be  surrendered  to  the  directors  who 
may  consent  to  the  assignment,  and  ratify  and  confirm  it  to 
the  assignee";  and  also:  "The  board  of  directors  shall  consist 
of  not  less  than  five  members  to  constitute  a  government." 
The  consent  of  the  company  to  the  assignment  was  signed  by 
two  of  the  directors.     The  court  held  that  the  mortgage  did 

*  Steams  v.  Quincy  Mut.  F.  Ins.  Co.,  124  Mass.  61. 
**  Palmer  Sav.  Bank  v.  Insurance  Co.  of  North  America  (Mass. 
1896),  44  N.  E.  Rep.  211. 
48  Rollins  v.  Columbian  Mut.  Ins.  Co.,  25  N.  H.  200. 
Joyce,  Vol.  IV.— 218 
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not  constitute  an  alienation  of  the  property,  and  that  the  as- 
signee could  not  sue,  as  lie  had  not  become  a  member  of  the 
company.48 

§  3C14.     Same  Subject — Mortgagee  Clause. — The  mort- 
gagee clause  which  is  now  inserted  in  policies  to  a  great  extent, 
and  which  generally  provides  for  the  protection  of  the  mort- 
gagee against  all  acts  of  the  mortgagor  which  might  nullify  the 
policy,  such  as  alienation,  occupation  of  the  premises  for  pur- 
poses more  hazardous  than  are  permitted  by  the  policy,  etc., 
and  which  also  generally  further  provides  that  where  the  com- 
pany claims  no  liability  exists  as  to  the  mortgagor  it  shall  be 
subrogated  as  to  the  rights  of  the  mortgagee,  has  been  held  to 
have  the  effect  of  making  the  insurance  contract  one  between 
the  mortgagee  and  the  company,  and  one  under  which  the 
mortgagor  has  no  rights.47     So  where  a  policy  was  made  pay- 
able to  the  mortgagee  with  a  mortgagee  clause  of  this  nature 
attached,  which  also  provided  that  the  mortgagee  should,  in 
case  the  risk  was  increased,  pay  the  premium  upon  the  failure 
of  the  mortgagor  to  do  so,  and  the  company  sued  the  mortgagee 
to  recover  such  premium,  it  was  held  that  the  policy  ran  di- 
rectly to  the  mortgagee,  and  that  under  this  clause  he  was  lia- 
ble for  the  premium.48  And  in  a  Kansas  case,  in  an  action  upon 
a  policy  to  which  had  been  added  a  mortgagee  clause,  it  was 
decided  that  the  mortgagor  could  not  sue  upon  the  policy,  as 
a  new  and  independent  contract  was  created  by  the  addition 
of  the  mortgagee  clause  between  the  insurer  and  mortgagee, 
by  which  the  latter  could  sustain  no  loss  of  rights  under  the 
policy  in  consequence  of  any  acts  of  the  mortgagor,  and  there- 
fore he  had  a  separate  and  distinct  interest  under  the  policy;15 

«  Folsom  v.  Belknap  County  Mut.  F.  Ins.  Co.,  30  N.  H.  231. 

«  Hastings  v.  Westchester  F.  Ins.  Co.,  73  N.  Y.  141;  Westchester 
F.  Ins.  Co.  v.  Goverdale,  48  Kan.  440;  29  Pac.  Rep.  6S2;  21  Ins.  L.  J. 
530;  St.  Paul  F.  &  M.  Ins.  Co.  v.  Upton,  2  N.  D.  229;  50  N.  W.  Pop. 
702;  21  Ins.  L.  J.  190;  Ulster  Co.  Bank  v.  Leake,  73  N.  Y.  161. 

•St  Paul  F.  &  M.  Ins.  Co.  v.  Upton,  2  N.  Dak.  229;  50  N.  W.  Pop. 
702;  21  Ins.  L.  J.  190. 

49  "Westchester  F.  Ins.  Co.  v.  Coverdale,  48  Kan.  44G;  29  Pac.  Rep. 
GS2;  1  Ins.  L.  J.  530. 
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and  the  same  ruling  is  made  in  New  York.50  In  a  Connecti- 
cut case  a  policy  on  property  mortgaged  to  a  bank  contained 
such  a  clause,  and  the  court  took  a  somewhat  different  view 
from  that  taken  in  the  !N"ew  York  case,  holding  that  the  bank 
could  not  sue  upon  the  policy  alone,  as  it  was  not  a  party  to 
that  contract,  but  that  it  could  maintain  an  action  upon  the 
promise  by  the  company  to  pay  the  loss  to  the  bank.51  In  a 
Massachusetts  case,  however,  it  was  held  that  the  mortgagee 
could  not  sue  under  such  a  clause,52  but  it  would  seem  that  the 
view  first  mentioned  is  better  and  has  more  authority  to  sus- 
tain it. 

§  3615.     Assignor  and  Assignee — Who  may  Sue. — The 

general  rule  is  that  where  an  insurance  policy  has  been  as- 
signed, suit  must  be  brought  in  the  name  of  the  assignor,  except 
in  the  states  where  the  statutes  and  codes  provide  that  the 
action  may  be  brought  by  the  assignee,  or  where  the  assignment 
has  passed  the  whole  interest  of  the  insured,  and  the  assured 
has  given  his  consent  to  the  assignment,  or  has  otherwise  ex- 
pressly bound  himself  to  respond  to  the  assignee.53  A  suit 
by  the  assignor  may  be  maintained  in  behalf  of  the  assignee, 
and,  under  the  General  Statutes  of  ]STew  Hampshire,  judgment 
may  be  given  on  a  verdict  for  F.  for  B's  benefit.54     In  order 

80  Hastings  v.  Westchester  F.  Ins.  Co.,  73  N.  Y.  141. 

"  Meridan  Sav.  Bank  v.  Home  Mut.  F.  Ins.  Co.,  50  Conn.  396. 

"  Davis  v.  German  American  Ins.  Co.,  135  Mass.  251. 

M  Gordon  v.  Insurance  Co.  of  North  America,  3  Yeates  (Pa.),  327; 
Rogers  v.  Traders'  Ins.  Co.,  6  Paige  Ch.  (N.  Y.)  583;  Jessel  v.  Will- 
iamsburg Ins.  Co.,  3  Hill  (N.  Y.),  88;  Fate  v.  Citizens'  Mut.  F.  Ins. 
Co.,  13  Gray  (Mass.),  79;  Gorden  v.  Wright,  29  La.  Ann.  812;  Mann 
v.  Herkimer  Co.  Mut.  Ins.  Co.,  4  Hill  (N.  Y.),  187;  Simpson  v.  Mon- 
mouth Mut.  F.  Ins.  Co.,  47  Me.  379;  Peabody  v.  Washington  Co.  Mut. 
Ins.  Co.,  20  Barb.  (N.  Y.)  339;  Bemer  v.  Anchor  Ins.  Co.,  16  TJ.  C.  Q. 
B.  485;  Bridge  v.  Niagara  Ins.  Co.,  1  Hall  (N.  Y.),  247;  Ketchem  v. 
Protection  Ins.  Co.,  1  Allen  (N.  B.>,  136;  Lewis  v.  Rockingham  Mut. 
F.  Ins.  Co.,  25  N.  H.  22;  Phillips  v.  Merrimac  F.  Ins.  Co.,  10  Cush. 
(Mass.)  350;  Archibald  v.  Mutual  L.  Ins.  Co.,  38 Wis.  542;  Wilson  v. 
Hill,  3  Met.  (Mass.)  66;  Burroughs  v.  State  L.  Assur.  Co.,  97  Mass. 
359;  Wolfe  v.  Security  Ins.  Co.,  39  N.  Y.  49.  For  the  general  rule  in 
cases  of  personal  contracts,  see  1  Wait's  Actions  and  Defenses,  368. 
Examine  Pitney  v.  Glen's  Falls  Ins.  Co.,  65  N.  Y.  6. 
54  Folsom  v.  Orient  F.  Ins.  Co.,  59  N.  H.  54. 
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to  give  a  right  of  action  on  a  policy  of  insurance  for  a  los3 
to  an  assignee  in  his  name,  the  insurance  company  and  the  as- 
sured must  act  together  in  effecting  an  indorsement.65  And 
the  people  may  maintain  a  suit  against  an  insurance  company; 
as  where  the  trustee  of  a  public  institution  has  conveyed  the 
property  to  the  people,  an  action  is  rightly  brought  by  them  to 
recover  under  the  policy.50  And  the  purchaser  of  a  claim  for 
reinsurance,  which  the  receiver  of  an  insolvent  company  had 
sold  among  its  other  effects,  may  maintain  an  action  against  the 
company.57  Under  the  Michigan  laws  allowing  the  assignee  of 
a  chose  in  action  to  sue  in  its  own  name  a  corporation  to  whom 
a  policy  of  insurance  has  been  assigned  may  sue  in  its  corporate 
name.58  In  England  the  assignee  of  a  marine  policy  may  by 
statute,  where  he  is  entitled  to  the  property  insured,  sue  on 
the  policy  in  his  own  name.59 

§  3616.  Same  Subject — Life  Policies.— A  policy  of 
life  insurance  may  be  assigned,  and  the  assignee  by  such  as- 
signment may  maintain  an  action  upon  the  policy.  Thus, 
where  an  insurance  company  agreed  in  a  policy  upon  the  hus- 
band's life  for  the  benefit  of  the  wife  and  children  to  pay  the 
Bum  mentioned  to  the  insured,  his  executors,  administrators, 
and  assigns,  and  he  and  his  wife  assigned  the  policy  to  A,  who 
again,  with  the  consent  of  the  insurance  company,  assigned  it 
to  the  plaintiff,  a  consideration  being  paid,  it  was  held  that 

■  Commercial  Ins.  Co.  v.  Treasury  Bank.  61  111.  482. 

"  People  v.  Liverpool,  L.  &  G.  Ins.  Co.,  2  N.  Y.  268;  Ross  v.  Com- 
mercial Union  Assur.  Co.,  26  U.  C.  Q.  B.  559. 

67  Consolidated  F.  Ins.  Co.  v.  Cashow,  41  Md.  59. 

M  Watertown  F.  Ins.  Co.  v.  Grover  etc.  Machine  Co.,  41  Mich.  131. 

M  31  and  32  Vict.,  c.  86,  sec.  1.  The  statute  provides  that  "whenever 
a  policy  of  insurance  on  any  ship,  or  on  any  goods  in  any  ship,  or 
any  freight  has  been  assigned  so  as  to  pass  the  beneficial  interest 
in  such  policy  to  any  person  entitled  to  the  property  thereby  Insured, 
the  assignee  of  such  policy  shall  bo  entitled  to  sue  thereon  in  his  own 
name,  and  the  defendant  In  any  action  shall  be  entitled  to  make  any 
defense  which  he  would  have  been  entitled  to  make  if  the  said  action 
had  been  brought  in  the  name  of  the  person  by  whom  or  for  whose 
account  the  policy  sued  upon  was  effected."    See,  also,  the  Judicature 

Act  of  1ST.*?  (36  &  37  Vict.,  c.  60,  sees.  6,  23),  which  requires  notice  of 

the  assignment. 
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the  last  assignee  could  sue  in  Lis  own  name;  60  but  where  the 
policy  provides  for  notice  to  the  company,  and  making  it  void 
if  notice  is  not  given,  if  this  provision  is  not  complied  with 
no  right  of  action  passes.61 

§  3617.    Parties — Assignee — Mutual  Companies. — The 

rights  of  assignor  and  assignee  in  mutual  insurance  companies 
depend  to  a  great  extent  upon  the  contract  itself,  the  funda- 
mental law  of  the  corporation,  and  the  by-laws  which  become 
a  part  of  the  contract,  for  it  is  to  these  that  resort  must  gen- 
erally be  had  to  determine  who  are  members,  and  consequently 
parties,  to  the  contract.  In  Mann  v.  Herkimer  County  Mu- 
tual Insurance  Company,  where  the  policy  provided  that  "if 
the  property  insured  shall  be  alienated  by  sale  or  otherwise, 
the  policy  shall  be  void,  but  the  alienee  having  the  policy  as- 
signed to  him  may  have  it  confirmed  to  his  use  upon  applica- 
tion to  the  directors,  with  their  consent,  within  thirty  days  af- 
ter the  alienation,"  the  court  held  that  as  this  provision  had 
been  complied  with,  the  assignee  alone  could  sue  on  it,  as  the 
company  had  become  directly  obligated  to  him.62  In  New 
Hampshire  the  courts  have  decided  that  a  policy  to  one  in- 
dorsed "loss,  if  any,  payable  to  B"  cannot  be  sued  upon  in 
the  name  of  B.63  And  in  the  same  state,  where  a  fire  policy 
was  payable  to  the  company  or  their  treasurer,  it  was  held  not 
a  promise  in  the  alternative,  but  whether  it  was  or  not  it  was 
a  contract  with  the  company,  in  whom  the  right  of  action  ex- 
isted.64 

§  3618.     Sale  of  Property — Assignee  of  may  Sue. — If 

the  owner  sells  the  property  on  which  he  has  procured  an  in- 
surance and  assigns  the  policy  to  the  vendee  with  the  consenl 
of  the  company,  the  assignee  may  sue  in  his  own  name.  Thus, 

"  Burroughs  v.  State  Life  Assur.  Co.,  97  Mass.  359;  New  York  Life 
Ins.  Co.  v.  Flack,  3  Md.  341. 

w  Stevenson  v.  Warren,  101  Mass.  564. 

91  Mann  v.  Herkimer  Co.  Mut.  Ins.  Co.,  4  Hill  (N.  Y.),  187. 

83  Blanchard  v.  Atlantic  Mut.  F.  Ins.  Co.,  33  N.  H.  9;  New  Hamp 
shire  Sav.  Bank  v.  Union  Mut.  F.  Ins.  Co..  38  N.  H.  232. 

•*  Atlantic  Mut.  F.  Ins.  Co.  v.  Young,  38  N.  H.  451. 
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where  the  property  which  had  been  insured  was  sold  and  the 
policy  assigned  by  the  vendor,  it  was  held  an  action  might  ho 
maintained  upon  it  by  the  vendee,  even  though  it  appeared  that 
the  vendor  when  he  made  the  sale  intended  to  defeat  the  rights 
of  his  creditors.65  And  in  a  ease  where  goods  were  sold  to  S. 
and  afterward  to  the  wife  of  E.,  and  the  insurers  assented  to 
tlic  assignment  of  the  policy  to  E.'s  wife,  it  was  decided  that 
she  could  recover  for  a  loss  of  the  goods,  as  her  rights  were 
united  by  a  transfer  of  the  goods  and  policy  to  her.00 

§  3619.  Parties — Assignor  and  Assignee — Collateral 
Security. — The  assignee  may  maintain  an  action  upon  a 
policy  which  is  assigned  to  him  as  collateral  with  the  com- 
pany's consent.07  Thus,  upon  a  policy  in  a  mutual  fire  in- 
surance company  which  had  been  assigned  with  the  consent  of 
the  insurer  to  the  purchaser  of  the  premises,  who  assigned  it 
to  the  vendor,  to  whom  he  had  mortgaged  back  the  property, 
and  the  consent  of  the  company  had  been  given  to  the  reas- 
signment as  follows,  "To  hold  as  collateral  security  for  the  per- 
formance of  the  condition  of  said  mortgage,"  it  was  held  that 
the  original  vendor  might  sue  in  his  own  name  under  the  as- 
signment to  him.68  And  where  a  policy  to  S.  was  indorsed  as 
follows,  "Payable  in  case  of  loss  to  N.  to  the  extent  of  his 
claim,"  in  an  action  by  the  assignee  it  was  decided  that  as  it 
was  shown  that  S.  was  obligated  to  1ST.  in  a  larger  sum  than  the 
sum  insured,  "N.  could  maintain  the  action  himself,  as  the  in- 
dorsement had  the  same  effect  as  if  made  at  the  time  the  in- 
surance was  effected.09     But  where  a  policy  under  seal  was 

"  Crafts  v.  Union  Ins.  Co.,  36  N.  H.  44.  See,  also,  Martin  v.  Fishing 
Tns.  Co.,  20  Pick.  (Mass.)  389. 

60  Wolfe  v.  Security  Ins.  Co.,  39  N.  Y.  49.  Also,  Wilson  v.  Hill,  3 
Met.  (Mass.)  160. 

"  New  Orleans  Ins.  Co.  v.  Gordon,  68  Tex.  144;  3  S.  W.  Rep.  71S; 
Prink  v.  Hampden  Ins.  Co.,  45  Barb.  (N.  Y.)  384;  s.  c,  31  How.  Tr. 
30;  1  Abb.  Pr.,  N.  S.,  343;  Peabody  v.  Washington  Co.  Mut.  Ins.  Co., 
20  Barb.  (N.  Y.)  339. 

18  Kingsley  v.  New  England  etc.  Ins.  Co.,  8  Cush.  (Mass.)  393.  See, 
also,  Oriswold  v.  American  Cent.  Ins.  Co.,  1  Mo.  App.  97. 

"  Newman  v.  Springlield  F.  &  M.  Ins.  Co.,  17  Minn.  123. 
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assigned  as  collateral,  with  no  transfer  of  the  property,  it  was 
held  that  the  assignment  must  also  be  under  seal  to  enable  the 
assignee  to  bring  the  action  in  his  own  name. 

§  3020.  Parties — Assignment  after  Loss. — An  assign- 
ment after  loss  has  occurred,  under  a  statute  requiring  the  real 
party  in  interest  to  bring  the  suit,  passes  the  whole  interest  un- 
der the  policy,  and  the  assignee  may  sue  thereon,  inasmuch  as 
the  company  can  sustain  no  injury  by  the  assignment,  since 
the  amount  of  their  liability  under  the  policy  has  become 
a  fixed  and  definite  sum.70  Thus,  where  loss  occurred  and  the 
assured  gave  his  creditor  an  order  for  the  payment  of  the  insur- 
ance money,  the  creditor  was  held  the  proper  party  to  bring 
the  suit,  since  the  statute  provided  that  the  real  party  in  inter- 
est must  sue,  and  the  order  amounted  to  an  assignment.71 

§  3ti21.  Parties — Trustees. — Where  property  is  insured 
by  one  as  trustee,  he  may  maintain  an  action  upon  the  policy 
in  his  name  for  the  benefit  of  the  cestui  que  trust.  So  also 
where  '.he  insured  has  assigned  the  policy  after  having  procur- 
ed insurance,  and  the  assignee  holds  a  vested  right  under  the 
policy,  a  suit  may  be  brought  in  the  name  of  the  assignor,  and 
he  will  be  considered  to  be  acting  as  a  trustee  of  the  proceeds 
for  the  benefit  of  the  assignee  to  the  extent  of  the  latter's 
rights  under  the  policy.72  Thus,  where  the  owner  held  a  pol- 
icy "on  property  sold  but  not  removed,"  and  B  afterward  pur- 
chased the  property,  the  owner  keeping  it  for  him  without 
charge,  and  it  was  subsequently  destroyed,  the  vendor  was 
held  entitled  to  maintain  the  action  as  trustee  for  B.73  And 
in  case  of  the  property  being  mortgaged  to  the  trustee  of  a 
voluntary  association,  the  right  of  bringing  the  suit  was  decided 
to  be  in  it.74     So  also  a  suit  may  be  maintained  upon  a  note 

"  Peny  v.  Merchants'  Ins.  Co.,  25  Ala.  355;  Lloyd  v.  Fleming,  L.  B. 
Q.  B.  299;  41  Ins.  L.  J.  93;  20  W.  Rep.  296;  25  L.  T.,  N.  S.,  24. 
"  Sprately  v.  Hartford  Ins.  Co.,  1  Dill.  (C.  C.)  392. 
"  Olive  v.  Green,  3  Mass.  133;  Turner  v.  Quincy  Ins.  Co.,  109  Mass. 

56S. 
78  Waring  v.  Indemnity  F.  Ins.  Co.,  45  N.  Y.  606. 
"  Barnes  v.  Union  Mut.  F.  Ins.  Co.,  45  N.  H.  21. 
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made  by  members  of  a  voluntary  benevolent  association  by 
the  trustees  of  such  association.75  So  also  a  life  policy  held 
by  one  as  trustee  may  be  sued  upon  after  the  death  of  the  in- 
sured, either  by  the 'trustee  in  behalf  of  the  beneficiary  or  by 
the  latter  in  his  own  name.70  In  a  case  where  a  bank  loaned 
money  to  A,  which  was  secured  by  a  deed  of  trust  to  B,  as  trus- 
tee for  the  bank,  the  insurance  having  the  clause  "loss,  if  any, 
payable  to  B,  trustee,"  B  was  held  to  be  rightly  a  party  plain- 
tiff in  a  suit  to  recover  on  the  policy.77  And  a  suit  upon  a 
policy  erroneously  issued  to  M.  and  C,  indorsed  "loss,  if  any, 
payable  to  0.,  M.,  and  J.,"  may  be  maintained  in  case  of  loss 
by  these  two  for  the  benefit  of  the  owners.78  Where  under  the 
code  the  cestui  que  trust  is  the  proper  person  to  bring  the 
suit,  an  assignment  by  him  of  all  his  rights  under  the  policy 
vests  the  right  of  action  in  the  assignee.70 

§  3622.  Parties — Consignor  and  Consignee. — The  rules 
applicable  to  and  governing  trustees  apply  generally  to  con- 
signor and  consignee,  and  as  a  rule  either  may  cover  in  the 
same  policy  not  only  his  own  interest  but  that  of  the  other, 
and  in  this  connection  it  is  expressly  decided  in  a  New  York 
case  that  a  consignee  with  general  powers  to  manage  and  sell 
the  property  may  insure  the  goods  in  his  possession  as  con- 
signee, and  cover  the  interest  in  himself.80  Thus,  where  a 
consignee  who  has  received  instructions  to  insure  for  the  bene- 
fit of  the  consignor  procures  such  an  insurance  in  his  own 
name,  he  may  sue  thereon,  recovering  as  trustee  for  the  con- 
signor.81 And  where  a  consignee  takes  out  an  open  policy 
"for  whom  it  may  concern,"  which  covers  the  property  con- 
signed, the  consignor  may  sue  in  his  own  name  thereon.82     In 

«  Tiorre  v  Bobie,  39  Me.  20r,:  63  Am.  Dec.  614. 
™  St.  Johns  v.  American  Mut.  L.  Ins.  Co.,  13  N.  T.  31;  2  Duer  (N. 

T.),  419. 
n  Hartford  P.  Ins.  Co.  v.  Olcott,  97    111.  439. 
»  MattheWa  v.  Queen  City  Ins.  Co.,  1  El.  &  B.  66;  s.  c.,  affirmed,  1 

El.  &  B.  879. 

»  Eoe  v.  Fraternal  Mut.  Ins.  Co.,  1  Handy  (Ohio).  217. 

*»  T>e  Forest  v.  Fulton  F.  Ins.  Co.,  1  Hun  (N.  Y.).  84.     See,  also, 
Wolf  v.  Horncastle,  3  Bos.  &  P.  316;  sees.  023.  025.  931,  herein. 

•i  Shaw  v.  JEtna  Ins.  Co.,  49  Mo.  578;  8  Am.  Bep.  ir>0.  notes. 

«  Ballard  v.  Merchants'  Ins.  Co.,  9  La.  23S;  29  Am.  Dec.  444. 
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case  of  doubt  as  to  whether  the  ownership  is  in  the  consignor 
or  consignee  in  an  action  bj  the  consignor,  he  is  permitted 
to  sue,  it  being  left  to  the  jury  to  determine  who  is  the  owner- 
er.83  In  England  it  has  been  held  that  where  goods  were 
pledged  by  the  consignee  and  the  policy  of  insurance  was  de- 
posited with  the  pledgee,  that  he  could  sue  thereon.84 

§  3623.  Parties — Carriers. — Upon  a  policy  issued  to 
a  carrier  "for  whom  it  may  concern"  any  person  whose  inter- 
est was  intended  to  be  covered  may  sue  thereon.85  And,  in 
general,  if  a  carrier  procures  insurance  upon  goods  in  his  pos- 
session covering  other  interests  than  his  own,  he  may  main- 
tain an  action  against  the  insurance  company  to  recover  the  en- 
tire amount  due,  and  upon  a  recovery  he  will  be  considered  as 
a  trustee  for  the  owner  of  the  proceeds  in  excess  of  his  inter- 
est.86 And  upon  a  policy  containing  the  following,  "This 
insurance  shall  not  inure  to  the  benefit  of  any  carrier,"  if 
the  assured  assigns  his  rights  to  the  carrier,  the  latter,  even 
though  ignorant  of  this  clause,  cannot  sue  thereon,  nor  can 
the  insured.87 

§  3624.  Beneficiaries — Who  may  Sue. — The  action  upon 
life  policies  not  under  seal  may  be  brought  in  the  name  of  the 
beneficiary,88  and  it  is  not  necessary  for  the  party  designated 
as  the  payee  to  show  an  insurable  interest  in  the  insured's  life 
to  enable  him  to  sue  in  his  own  name.89  But  where  the  con- 
tract is  under  seal,  the  action  should  be  brought  in  the  name 

83  Fleming  v.  Pennsylvania  Ins.  Go.,  12  Pa.  St.  391. 

84  Sutherland  v.  Pratt,  12  Mees.  &  W.  16;  13  L.  J.  Ex.  246;  7  Jur. 
261. 

88  Fire  Ins.  Co.  v.  Merchants'  etc.  Transp.  Co.,  66  Md.  339;  7  Atl. 
Rep.  905. 

86  Mails  v.  Cumberland  Ins.  Co.,  44  N.  J.  L.  478. 

87  Carstairs  v.  Mechanics'  etc.  Ins.  Co.,  18  Fed.  Rep.  473.  Look  at 
Insurance  Co.  v.  Easton,  73  Tex.  167. 

88  Monroe  v.  Providence  P.  F.  R.  Assn.  (R  I.  1896),  34  Atl.  Rep. 
149;  Mutual  B.  Ins.  Co.  v.  Hillyard,  37  N.  .T.  L.  444;  18  Am.  Rep.  741, 
as  explained  in  Martin  v.  Franklin  F.  Ins.  Co.,  38  N.  J.  140;  20  Am. 
Rep.  372. 

89  Campbell  v.  New  England  etc.  Ins.  Co..  98  Mass.  381;  Vivar  v. 
Supreme  Lodge  K.  of  P.,  52  N.  S.  455;  20  Atl.  Rep.  46. 
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of  the  person  procuring  the  insurance;  as  where  a  policy  was 
issued  upon  the  life  of  R.,  the  application  being  signed  by  1". 
for  R.,  but  the  original  and  all  other  premiums  were  paid  by 
F.,  F.  brought  an  action  upon  the  policy,  but  the  promise  being 
to  II.  and  his  representatives  to  pay  to  F.  and  his  representa- 
tives, it  was  held  that  li.  was  the  covenantor,  and  that  F.  was 
not  the  proper  person  to  bring  the  suit.00  Under  the  New 
York  code  the  beneficiary  is  authorized  to  sue  in  his  own  name. 
Thus,  where  A  procured  a  policy  made  payable  to  the  plain- 
tiff, and  also  containing  the  clause,  "to  pay  to  the  assured 
executors,  etc.,"  the  sum  insured,  it  was  held  "his"  following 
the  word  "assured"  meant  the  beneficiary  under  the  policy 
and  even  if  it  did  not,  that  under  the  code  the  plaintiff  could 
sue  in  his  own  name  as  he  was  the  real  party  in  interest.91 

§  3G25.  Same  Subject — Wife. — A  widow  may  maintain  an 
action  upon  a  policy  of  insurance  procured  by  her  husband 
upon  his  life  for  her  benefit.92  Thus,  where  S.  insured  his 
life  for  the  benefit  of  his  wife,  the  agreement  being  to  pay  to 
S.  at  the  time  named,  if  he  should  be  then  living,  and  if  he 
should  die  previous  thereto  to  pay  to  his  wife,  C,  or  his  legal 
representatives,  and  the  company  alone  executed  the  policy, 
it  was  viewed  as  a  deed  with  a  covenant  to  pay  directly  to  the 
wife,  and  she  could  sue  in  her  own  name.93  And  it  has  also 
been  held  that  the  widow  may  sue  in  her  own  name  without 
joining  the  trustee  where  the  consideration  of  the  policy  was 
paid  for  her  use  and  benefit,  though  the  policy  agreed  to  pay 
to  the  husband  and  his  personal  representatives,  and  though  the 
statute  permits  of  a  trustee  of  an  express  trust  to  sue  in  his 
own  name.94     A  person  taking  out  a  policy  on  his  life  for  the 

»  Flynn  v.  North  America  L.  Ins.  Co.,  115  Mass.  449. 

"  Code  N.  Y.,  sec.  Ill;  Haple  v.  Guardian  L.  Ins.  Co.,  4  Abb.  Pr., 
N.  S.,  846;  s.  c.,  6  Rob.  (N.  TJ  567.  See,  also,  Rockway  v.  Connecti- 
cut Mut.  L.  Ins.  Co.,  29  Fed.  Rep.  700. 

n  Movers  v.  Keystone  M.  L.  Ins.  Co.,  7  Pa.  St.  208;  G7  Am.  Dec. 
462;  Succession  of  Kugler,  23  La.  Ann.  455;  Insurance  Co.  v.  Rodel, 
95  U.  S.  (5  Otto)  232. 

»  Mutual  L.  Ins.  Co.  v.  Stibbe.  46  Md.  3. 

•*  McComaa  v.  Covenant  Mut.  L.  Ins.  Co.,  56  Mo.  573.  See,  also, 
Phelan  v.  Tbelan  (La.),  21  Ins.  L.  J.  93. 


3483  PRACTICE  AND  EVIDENCE.       §§  362G,  3627 

benefit  of  his  wife,  which  he  afterward  allows  to  lapse,  may, 
under  the  Nebraska  Code,  maintain  an  action  in  his  own  name 
for  the  surrender  value  of  the  policy.05  And  a  person  who 
has  taken  out  a  policy  of  insurance  on  his  own  life  for  the  bene- 
fit of  his  wife  may,  on  the  failure  of  the  company,  maintain 
an  action  in  his  own  name  against  the  company  to  recover  the 
premiums  he  has  paid.96  Where  the  policy  is  for  the  benefit 
of  the  widow,  and  the  man  marries  again,  the  heirs  of  the 
first  wife  have  no  claim  upon  the  proceeds  against  the  sec- 
ond wife,  who  becomes  the  widow.97 

§  3826.  Same  Subject — Children. — A  policy  procured 
upon  one's  life  for  the  benefit  of  his  children  may  be  sued 
upon  by  the  children,  though  made  payable  to  a  trustee.98 
Thus,  where  A  took  out  a  policy  on  his  life  payable  to  his  wife, 
or,  if  she  died  before  he  did,  then  to  the  children  the  wife 
having  died,  it  was  held  that  an  action  against  the  company  for 
breach  of  the  contract  of  insurance  was  properly  brought  by 
the  only  child.99 

§  3627.  Same  Subject — Children — Guardian. — Where 
children  are  designated  as  beneficiaries  under  a  policy  on  the 
father's  life,  if  minors,  an  action  may  be  brought  by  their 
guardian.  Thus,  where  a  policy  provided,  "In  case  of  the 
death  of  the  wife  before  the  decease  of  the  husband  the  amount 
of  said  insurance  shall  be  payable  to  their  children  for  their 
use,  or  their  guardian,  if  under  age,"  it  was  held  that  the 
guardian  ad  litem  could  maintain  the  action  it  being  unneces- 
sary to  appoint  a  general  guardian.100  In  a  Minnesota  case 
it  was  held  necessary  to  bring  action  by  the  guardian  in  the 
name  of  the  ward.101 


"  New  York  L.  Ins.  Co.  v.  Bowner.  11  Neb.  169. 
89  Universal  L.  Ins.  Co.  v.  Coghill,  30  Gratt.  (Va.)  72. 
"  Phelan  v.  Phelan  (La.),  21  Ins.  L.  J.  93. 
88  Hillyard  v.  Mutual  B.  L.  Ins.  Co.,  35  N.  J.  L.  415. 
99  Clemmit  v.  New  York  L.  Ins.  Co.,  76  Va.  355. 
ioo  prjce  v-  phcenix  Mut.  L.  Ins.  Co.,  17  Minn.  497;  10  Am.  Bep.  166. 
ioi  perine  v>  Grand  Lodge,  48  Minn.  82;  50  N.  W.  Bep.  1022;  21  Ins. 
L.  J.  213. 
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§  3028.  Same  Subject — Partners. — S.,  who  had  a  pol- 
icy upon  hia  life,  entered  into  partnership  with  V.  and  M., 

agreeing  that  in  case  he  (S.)  died  during  the  continuance  of  the 
partnership,  and  unmarried,  that  the  proceeds  of  the  policy 
should  go  to  V.  and  M.  The  contingency  having  happened, 
it  was  held  that  V.  and  M.  were  entitled  to  sue  in  their  own 
names,  as  the  policy  wTas  vested  absolutely  in  them.102 

§  3C29.  Insurance  as  Members  of  a  Club. — Where  a  cer- 
tificate of  insurance  is  issued  to  each  of  ten  persons  as  mem- 
bers of  a  club  for  a  separate  consideration,  providing  that  upon 
the  death  of  any  member  the  company  will  pay  to  his  repre- 
sentatives and  the  surviving  members  each  an  equal  sum,  any 
of  the  persons  interested  may  sue  to  recover  his  share  in  his 
own  name  without  making  the  others  parties.103 

§  3630.  Parties — Personal  Representatives — Admin- 
istrator— Executor. — An  insurance  policy  issued  to  a  per- 
son, his  administrator,  executor,  or  assigns,  entitles  him  as  the 
personal  representative  to  maintain  a  suit  in  case  of  fraud.104 
And  in  general,  a  policy  issued  to  the  insured,  he  being  the 
real  party  to  the  contract  and  the  one  to  whom  the  benefits 
under  the  policy  inure,  may  be  sued  upon  by  the  administra- 
tor or  executor  of  the  insured's  estate  wThere  loss  has  occurred 
before  the  insured's  death.105  In  New  York  it  has  been  held, 
however,  that  where  loss  occurred  after  a  person's  appoint- 
ment as  administrator,  he  could  not  sue  upon  the  policy,  even 
though  it  be  made  payable  to  the  assured  and  his  personal 
representatives.106  But  in  another  case  in  New  York,  in  a 
suit  upon  a  policy  which  ran  to  assured,  his  executors,  adrnin- 

in  Vnlton  v.  National  Loan  Fund  Assur.  Co.,  20  N.  Y.  32;  s.  c,  22 
Barb.  9;  40  N.  Y.  (1  Keyes)  21;  4  Abb.  Dec.  (N.  Y.)  437;  17  Abb.  Pr. 
(N.  Y.)  268.     See  see.  3035,  herein. 

»»  Eniim -Huh  v.  Home  B.  Assn.,  122  N.  Y.  130;  19  Ins.  L.  J.  1012; 
33  N.  Y.  D.  R.  270;  9  L.  R.  Annot.  204. 

,M  Farmers'  Mut  Ins.  Co.  v.  Grayblll,  74  Pa.  17;  German  Ins.  Co.  v. 
Curran,  8  Kan.  9:  Massachusetts  Mut.  L.  Ins.  Co.  v.  Robinson,  98  111. 
324. 

1M  Tripp  v.  Vermont  L.  Ins.  Co.,  55  Vt.  100. 

Beach  v.  Bowery  F.  I.  Co.,  S  Abb.  Pr.  (N.  Y.)  261. 
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istrators,  and  assigns,  the  right  of  action  was  held  to  be  in  the 
administrator,  even  though  there  was  a  change  of  title  in  the 
property,  he  suing  in  such  a  case  for  the  benefit  of  the  person 
who  actually  suffered  the  loss.107  A  policy  made  payable  to 
a  mortgagee  may  be  sued  upon  by  the  mortgagor  for  the  bene- 
fit of  such  assignee.108  But  where  a  person  having  insured  his 
life  for  the  use  of  his  wife  and  children,  owing  debts  at  the 
time  and  finally  dies  insolvent,  the  administrator  cannot  re- 
cover in  behalf  of  the  insolvent's  creditors.109  And  where  A 
procured  insurance  "for  the  sole  ....  use"  of  his  children, 
and  afterward  devised  the  policy  to  his  executors,  as  trustees, 
for  another  purpose,  it  was  held  that  the  executors  of  the  de- 
ceased who  brought  the  action  could  not  maintain  it,  as  the 
children  were  entitled  to  the  proceeds  of  the  policy.110  In  an 
English  case  A  insured  his  life,  and  his  executors  under  his 
will,  having  probated  it  at  Exeter,  were  held  entitled  to  main- 
tain an  action  on  the  policy  against  the  company  resident 
in  London.111  In  life  policies,  under  the  code  of  New  York 
and  by  statute  in  some  states,  the  administrator  of  the  de- 
ceased is  made  the  trustee  of  an  express  trust  where  the  policy 
is  for  the  benefit  of  another,  and  as  such  may  sue  on  the  pol- 
icy.112 Where  a  party  who  held  the  policy  as  collateral  se- 
curity for  a  debt  due  from  the  deceased  policy-holder  had 
brought  an  action  on  the  policy,  and  a  legatee  of  the  deceased, 
who  claimed  the  insurance  under  the  will,  had  been  impleaded, 
the  will  having  been  admitted  to  probate  in  another  district, 
it  was  held  necessary  to  make  the  executor  under  the  will  a 
party  to  the  controversy.113  But  where  the  wife  had  procured 
a  policy  on  her  husband's  life,  and  her  death  preceded  his,  in 
an  action  by  his  creditors  it  was  held  unnecessary  to  make  the 

,0T  Cappin  v.  Charter  Oak  Ins.  Co.,  58  Barb.  (N.  Y.)  325.  See,  also, 
cases  cited  above  in  this  section. 

108  Westchester  F.  Ins.  Co.  v.  Dodge,  44  Mich.  420. 

109  Lewis  v.  American  L.  Ins.  Co.,  7  Mo.  App,  112. 

u0  Rappert  v.  Union  Mut.  L.  Ins.  Co.,  7  Rob.  (N.  Y.>  155. 

111  Gurney  v.  Rawlins,  6  L.  J.  Ex.  7:  N.  S.,  2  Mees.  &  W.  87. 

m  Grattan  v.  National  L.  Ins.  Co..  15  Hun  (N.  Y.),  74;  Greenfield  v. 
Massachusetts  Mut.  L.  Ins.  Co.,  47  N.  Y.  430;  N.  E.  Rep.  716;  Flynn  v. 
Massachusetts  B.  Assn..  152  Mass.  2SS;  25  N.  E.  Rep.  716. 

us  Shove  v.  Shove,  G9  Wis.  425;  34  N.  W.  Rep.  392. 
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personal  representative  of  the  husband  a  party  defendant  in  or- 
der to  determine  who  was  entitled  to  the  proceeds.114  It  has 
been  held  in  England  that  where  the  wife,  who  was  the  bene- 
ficiary  under  a  policy  on  the  husband's  life,  had  on  account 
of  her  having  caused  the  death  of  her  husband  by  her  wrong- 
ful act  lost  all  right  to  the  proceeds  under  the  policy,  the  prop- 
erty became  the  part  of  the  estate,  and  the  executors  could 
maintain  suit  against  the  company.115  A  creditor  has  no 
rights  under  a  policy  on  the  life  of  his  debtor,  naming  him 
as  beneficiary,  after  the  payment  of  his  debt,  and  the  poli<y 
inures  to  the  insured,  and  an  action  may  be  brought  for  the 
collection  of  the  sum  due  under  it  by  his  personal  representa- 
tives.118 Where  a  policy  is  assigned  to  a  creditor,  he  is  only 
entitled  to  so  much  of  the  proceeds  as  extinguishes  his  debt, 
and  the  balance  the  representatives  are  entitled  to.117 

§  3631.     Same    Subject  —  Mutual     Companies.  —  The 

rights  of  the  members  being  dependent,  as  before  stated,  upon 
the  by-laws  and  contract  of  insurance,  it  would  follow  that  who- 
ever, in  accordance  with  these,  may  maintain  an  action  upon 
the  policy,  the  personal  representatives  of  such  a  person  would 
be  entitled  to  sue  thereon.  Thus,  where  the  lives  of  two  per- 
sons were  insured  in  a  mutual  company,  in  which  they  were  per- 
mitted to  a  share  in  the  profits  of  the  insurers,  it  was  decided 
that,  in  case  of  the  death  of  one,  his  administrator  could  bring 
an  action  against  the  company  to  recover  both  the  insurance 
money  and  the  profits  to  which  the  insured  was  entitled.118 
And  where  the  policy  was  payable  to  the  heirs  of  the  insured, 
but  the  administrator  sued  in  his  name,  he  being  the  sole  heir, 
it  was  held  a  harmless  error.  And  in  a  Michigan  case,  where 
a  policy  was  made  payable  to  the  widow,  it  was  held  that  she 

114  Thompkins  v.  Levy,  87  Ala.  203;  6  S.  Rep.  346. 

113  Cleaver  v.  Mutual  Reserve  Fund  L.  Assn.  (Eng.  C.  A.),  45  Alb. 
N.  J.  257;  1  L.  R.  Q.  B.  147. 

»"  Crotty  v.  Union  Mut.  L.  Ins.  Co.,  12  Supr.  Ct.  Rep.  749;  21  Ins. 
L.  J.  G45. 

1,T  Metropolitan  L.  Ins.  Co.  v.  O'Brien,  92  Mich.  584;  52  N.  W.  Rep. 
1012. 

,u  Vogler  v.  World  Mut.  L.  Ins.  Co.,  51  How.  Pr.  (N.  T.)  301. 
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might  waive  lier  rights  under  the  policy  and  sue  as  adminis- 
tratrix for  the  benefit  of  the  estate.119  In  a  policy  for  the 
benefit  of  the  insured's  wife  and  children,  under  a  clause  mak- 
ing it  payable  to  his  "executors,  administrators,  or  assigns,"  the 
personal  representative  was  held  a  proper  party  plaintiff.120 
A  designation  of  a  person  as  beneficiary  which  is  invalid  does 
not  prevent  the  personal  representative  of  the  insured  from 
maintaining  an  action  upon  the  policy,  as  such  designation 
does  not  render  the  whole  contract  invalid.121 

§  3632.  Parties — Agents.122 — If  an  insurance  company 
issues  a  policy  to  an  agent  in  his  own  name,  knowing  that  it 
is  for  the  benefit  of  the  principal,  an  action  upon  such  policy 
may  be  brought  in  the  name  of  the  agent,123  but  when  so 
brought  the  agent  is  held  to  be  a  trustee  of  an  express  trust 
within  the  meaning  of  the  New  York  code.124  And  in  such 
a  case  the  declaration  should  contain  the  names  of  the  real 
parties  in  interest  at  the  time  the  insurance  was  effected,  and 
also  when  the  loss  occurred.125  A,  the  policy-holder  may 
maintain  in  his  own  name  a  suit  for  loss  of  furniture  insured 
on  B's  account,  if  it  be  shown  that  B  has  authorized  the  suit 
and  owned  the  furniture.126  So  also,  a  husband  acting  as  agent 
for  his  wife  may  sue  upon  a  policy  in  his  own  name.127  Thus, 
where  the  wife  owned  land  upon  which  the  husband  erected 
a  dwelling-house  which  they  occupied,  and  the  insurance  com- 
pany, knowing  this,  issued  a  policy  in  his  name  for  the  bene- 
fit of  both,  he  acting  as  her  agent,  it  was  held  that  he  might 
recover  on  the  policy  in  his  own  name  where  there  was  a  loss 
under  it.128 

119  Enright  v.  Standard  L.  &  A.  Ins.  Co.,  91  Mich.  238:  51  N.  C.  Rep. 
928;  83  Mich.  92;  Peet  v.  Great  Camp,  83  Mich.  92;  47  N.  W.  Rep.  119. 

120  Massachusetts  Mut.  L.  Ins.  Co.  v.  Robinson,  98  111.  324. 

121  Rindge  v.  New  England  etc.  Soc,  146  Mass.  286;  15  N.  E.  Rep. 
628. 

122  See  c.  xxiii,  xxiv,  herein. 

123  Goodall  v.  New  England  Mut.  F.  Ins.  Co.,  25  N.  H.  169;  Pitney  v. 
Glen's  Falls  Ins.  Co.,  65  N.  Y.  6. 

124  Pitney  v.  Glen's  Falls  Ins.  Co.,  65  N.  Y.  6. 

125  Rider  v.  Ocean  Ins.  Co.,  20  Pick.  (Mass.)  259. 
120  Lame  v.  Sun  Mut.  Ins.  Co.,  35  La.  Ann.  224. 
157  Hunt  v.  Mercantile  Ins.  Co.,  22  Fed.  Rep.  503. 
128  Insurance  Co.  v.  McLatban,  11  Kan.  533. 
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§  3(>:>3.    Parties — Principal — Disclosed — Undisclosed. 

Upon  a  policy  to  the  agent  for  the  benefit  of  a  principal,  either 
disclosed  or  undisclosed,  the  principal  may  adopt  the  contract 
though  made  without  his  actual  authority,  and  by  his  so  doing 
have  the  same  rights  under  the  policy  as  if  originally  made  by 
express  authority  from  him.120  So  where  brokers  procure  an 
insurance  "for  the  owner,"  but  payable  to  the  former,  the  own- 
ers may  sue  thereon,  having  consented  thereto.130  And  where 
a  policy  was  issued  to  "S.  M.  G.,  agent,"  it  was  held  that  such  a 
phrase  indicated  that  others  were  interested  in  the  property, 
and  that  parol  evidence  was  admissible  to  prove  ownership 
of  the  goods  in  a  third  party,  and  that  where  such  ownership 
was  proved  such  third  party  could  sue  in  his  own  name.131 
"Where  a  policy  was  issued  to  two  persons  to  cover  their  indi- 
vidual interest  on  account  of  the  owner,  it  was  decided  that 
the  two  persons  could  sue  thereon,  and  that  the  acts  of  a  third 
person  who  was  interested  at  the  commencement  of  the  ven- 
ture could  not  affect  their  rights  as  against  the  insurer.132  If 
insurance  is  effected  with  no  warranty  as  to  the  national  char- 
acter of  the  property,  any  foreigner  who  has  authorized  such 
insurance  may  receive  the  benefits  of  it.133 

§  3634.  Parties — Policy  to  Husband  on  "Wife's  Prop- 
erty,  It   has   been   held  in    Iowa   that  where    the   husband 

has  obtained  insurance  on  his  wife's  property,  there  being 
nothing  in  the  policy  or  application  to  show  that  he  acted  as 
ae;ent  or  trustee,  the  wife  has  no  right  of  action  at  law  against 
the  company.134  But  where  a  policy  was  issued,  the  company 
knowing  that  the  property  belonged  to  the  wife,  and  the  pol- 
icy was  made  out  in  the  name  of  the  husband,  but  not  with  his 

»  Stillwell  v.  Staples,  19  N.  Y.  401;  s.  c,  6  Duer  (N.  T.),  63;  Ryan 
v  Gardner.  1  Wash.  145;  Browing  v.  Providential  Ins.  Co.  of  Canada, 
5  L.  It.  C.  P.  2G3;  28  L.  T..  N.  S..  853;  21  Week.  Rep.  587;  Maryland 
Ins.  Co.  v.  Graham,  3  Har.  &  J.  (Md.)  G2. 

180  Farrow  v.  Commonwealth  Ins.  Co.,  18  Pick.  (Mass.)  53;  29  Am. 

Dee.  ^1. 
Ul  Plahto  v.  Merchants'  etc.  Ins.  Co.,  38  Mo.  248. 
1M  Catlett  v.  Pacific  Ins.  Co.,  1  Wend.  (N.  Y.i  561;  affirms  4  Wend. 

(N.  Y.)  75. 
"»  Beamans  v.  I.orlng,  1  Mason  (C.  C),  127. 
lM  Zimmerman  v.  Farmers'  Ins.  Co.,  76  Iowa,  352;  41  N.  W.  Rep.  39. 
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knowledge,  nor  in  accordance  with  instructions  given  to  the 
agent,  he  was  held  entitled  to  sue  for  the  benefit  of  his  wife.135 
In  case  of  a  policy  issued  in  the  name  of  the  husband,  but 
returned  to  the  company  with  a  statement  that  it  was  the  prop- 
erty of  the  wife,  which  was  insured,  and  a  request  to  make  the 
policy  payable  to  her,  and  the  secretary  of  the  company  com- 
plied with  her  request,  the  court  held  the  contract  to  be  with 
the  wife.136 

§  3635.  Parties  —  Partners.136* — Policies  to  partners 
upon  partnership  property  generally  provide  against  any 
change  of  interest  or  alienation  of  the  property  insured,  by 
sale  or  otherwise,  and  where  a  policy  is  so  issued  no  one  can 
sue  upon  it  except  the  persons  whose  interests  were  insured. 
Where  a  new  partner  is  admitted  to  the  firm,  the  policy  be- 
comes void  under  such  a  contract,  unless  the  company  indorse 
their  consent  upon  the  policy  as  covering  the  interest  of  the 
new  member.13613  And  the  same  view  has  been  taken  where  one 
of  the  firm  retires,1360  but  if  the  policy  has  been  assigned  with 
the  consent  of  the  company,  then  the  remaining  members  may 
sue  thereon.137  Where  a  firm  procured  two  policies  of  insur- 
ance, one  to  continue  as  long  as  the  firm  paid  the  annual  pre- 
mium, the  other  to  expire  in  a  year,  and  a  new  member  was 
taken  in  with  no  change  of  name,  the  premium  being  paid  on 
both  policies  for  several  years,  it  was  held  that  the  new  firm 
could  not  sue  on  the  first  policy,  but  could  on  the  latter.138  In 
case  of  the  death  of  one  member  of  a  firm  the  surviving  part- 
ner may  sue  upon  a  policy  issued  to  the  firm.139  And  where  a 
partner  has  for  his  benefit  procured  an  insurance  on  partner- 

m  Dietz  v.  Providence-Washington  Ins.  Co.,  31  W.  Va.  851;  8  S.  E. 
Rep.  616. 

139  Solmes  v.  Rutgers  F.  Ins.  Co.,  42  N.  Y.  (3  Keyes)  416:  s.  c.  4  Abb. 
Dec.  (N.  Y.)  279;  reversing  s.  c,  8  Bosw.  (N.  Y.)  5TS;  5  Abb.  Pr.,  N.  S.. 
(N.  Y.),  201. 

1S6a  See  sec.  3628,  herein. 

l36b  See  sees.  2293-2293,  herein. 

1360  See  last  note. 

137  Howard  v.  Albany  Ind.  Co.,  3  Denio  (N.  T.),  301;  Dix  v.  Mercan- 
tile Ins.  Co.,  22  111.  277. 

«»  Fireman's  Ins.  Co.  v.  Floss.  67  Md.  403;  10  AtL  Rep.  139. 

u»  Oak  man  v.  Dorchester,  98  Mass.  57. 
Joyce,  Vol.  IV.— 219 
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ship  property,  it  is  held  to  be  for  liis  sole  benefit,  and  lie  alone 
should  sue  thereon.140  A  policy  which  has  expired  and  is  re- 
newed  in  the  name  of  a  firm  may  be  sued  upon  by  the  firm. 
Tli us,  where  L.  obtained  insurance  in  his  own  name  and  after- 
ward sold  part  of  his  property  to  another,  with  whom  lie  form.  1 
a  partnership,  and  the  policy  having  expired  was  continued  to 
L.  &  Co.,  the  firm  name,  it  was  held  that  the  contract  was  with 
the  firm,  who  could  sue  thereon.141  In  Ohio  it  has  been  held 
that  if  the  insurance  covers  property  of  one  in  business  by  him- 
self, and  he  afterward  admits  another  to  partnership,  that 
he  can  still  sue  upon  the  policy  in  his  own  name  for  the  loss 
or  damage  he  has  suffered  upon  his  share  of  the  property.142 
In  cases  of  transfer  of  interest  of  one  partner  to  a  copartner 
the  weight  of  authority  seems  to  be  that  unless  the  policy 
plainly  by  its  terms  intends  such  transfers  to  make  the  contract 
void,  that  an  action  thereon  may  be  brought  by  the  remaining 
partners.143 

§  3G36.  Parties — Part  Owner — Owner. — A  part  owner 
procuring  insurance  upon  his  interest  alone  in  the  property 
may  sue  in  his  own  name  to  recover  for  a  loss,144  and 
where  he  obtains  insurance  in  his  own  name  for  the 
benefit  of  "whom  it  may  concern,"  either  he  or,  in  case 
of  his  death,  his  administrator  may  maintain  an  action  for 
the  entire  amount.145  And  where  it  is  issued  in  his  name 
for  the  account  of  the  owners,  he  may  bring  the  action 
in  his  own  name,  acting  as  a  trustee  for  all  of  the  owners.146 
Thus,  where  a  policy  to  the  master,  who  was  part  owner,  in- 
sured freight,  and  read,  "Loss,  if  any,  payable  to  A,  who  had 
advanced  cash  to  the  master  against  the  freight,"  it  was  held 

140  Blncher  v.  Columbian  Ins.  Co.,  17  Barb.  (N.  Y.)  274. 

141  Lancey  v.  Phoenix  Co.,  56  Me.  502. 

143  Blackwell  v.  Miami  Ins.  Co..  4S  Ohio  St.  533;  22  N.  E.  Hep.  27S; 
20  Week.  L.  Bull.  202;  21  Ins.  L.  J.  97. 

143  Burnett  v.  Eufala  Home  Ins.  Co.,  40  Ala.  11;  Hoffman  v.  iEtna 
Tns.  Co.,  32  N.  Y.  405;  citing  Wilson  v.  Genesee  Mnt.  Ins.  Co..  10 
Bnrb.  (N.  Y.)  511;  Dey  v.  Poughkeepsie  Mut.  Ins.  Co.,  23  Barb.  (X.  Y.) 

144  Bray  v.  Buck,  78  Me.  477;  7  Atl.  Bop.  10. 
«*  Sleeper  v.  Union  Ins.  Co.,  65  Me.  385. 

144  Knight  v.  Eureka  M.  Ins.  Co.,  20  Ohio  St.  GO!;  20  Am.  Bep.  778. 
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that  A  could  not  sue  thereon.147  And  where  an  action  was 
brought  by  all  the  owners  of  a  vessel  upon  a  policy  issued  to 
cover  the  interest  of  a  part  owner,  lie  alone  was  held  entitled 
to  recover  after  the  declaration  was  amended  by  striking  out 
all  the  other  names.148  Upon  an  action  on  one  of  several  poli- 
cies for  whom  it  might  concern  obtained  by  an  agent  of  the 
part  owners  of  the  vessel,  which  policies  the  agent  had  given 
to  each  part  owner  covering  his  respective  interest,  and  the 
company  had  ratified  these  transfers,  it  was  held,  an  objection 
being  raised  that  other  part  owners  were  interested  in  the  pol- 
icy, they  not  having  assented  to  this  distribution,  that  they 
were  necessary  parties  to  the  action.149  Part  owners  not 
named  in  the  policy  cannot  recover  in  their  own  names  on  a 
marine  policy  in  a  mutual  insurance  association  which  cove- 
nanted to  pay  losses  to  a  certain  firm  described  as  "a  member" 
thereof  according  to  the  articles  and  rules  of  the  association, 
which  describe  as  members  every  person  who  insures  a  ship 
"on  behalf  of  himself  or  any  other  person."  15°  In  an  action 
for  loss  due  to  negligent  towage  the  owner  of  the  vessel  is  the 
proper  party  to  sue.151 

§  3637.  Renewals — Who  may  Sue. — If  an  insurance  which 
was  originally  issued  in  the  names  of  two  persons  is  renewed 
in  the  name  of  one  of  them  only,  in  whom  the  entire  insur- 
able interest  is  vested,  he  may  bring  an  action  thereon  in  his 
own  name.152  And  in  case  of  the  assignment  of  a  policy  when 
it  is  renewed  in  the  name  of  the  assignee,  the"  premium  being 
paid  by  him,  it  is  held  to  be  a  contract  between  the  company 
and  the  assignee,  upon  which  he  may  maintain  an  action.153 

147  Orchardson  v.  iGtna  Ins.  Co.,  5  U.  C.  P.  445. 

M  Finney  v.  Bedford  Commercial  Ins.  Co.,  8  Met.  (Mass.)  348. 

**  Fowler  v.  Atlantic  etc.  Ins.  Co.,  8  Bosw.  (N.  Y.)  332. 

110  Montgomerie  v.  United  Kingdom  Mut.  S.  S.  Assn.,  (1891),  1  Q.  B. 
370. 

Ul  White  v.  The  Mary  Ann,  6  Cal.  462;  65  Am.  Dec.  523. 

"»  Lockwood  v.  Middlesex  Mut.  Assur.  Co.,  47  Conn.  553. 

"*  Peoria  Ins.  Co.  v.  Hervery,  34  111.  46;  Phelps  v.  Gebhard  F.  Ins. 
Co.,  9  Bosw.  (N.  Y.)  404,  409;  Lancey  v.  Phoenix  F.  Ins.  Co.,  56  Me. 
562;  Lucain  v.  American  F.  Ins.  Co..  2  Whart.  (Pa.)  167;  Chapman  v. 
Gore  Dist.  Mut.  Ins.  Co.,  26  U.  C.  C.  P.,  89. 
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§  :J(>38.     Parties— Sale  under    Sheriff's  Certificate.— 

"Where  a  policy  was  issued  to  P.,  "loss,  if  any,  payable"  to  C. 
■  is  interest  may  appear,"  and  it  appeared  that  C.  held  the 
sheriff's  certificate,  the  property  having  been  sold  under  exe- 
cution, and  it  also  appeared  that  C.  had  agreed  that  if  he  se- 
cured title  to  the  premises  and  he  obtained  a  release  from  the 
wife  of  P.  that  he  would  discharge  certain  encumbrances,  and 
also  that  he  would  secure  P.  against  the  payment  of  a  certain 
bond,  it  was  held  that  the  suit  was  properly  brought  by  C.154 

§  3039.     Joinder  of  Parties — "Who  may  be  Joined. — An 

action  upon  a  policy  issued  in  the  names  of  two  or  more  per- 
sons should  be  brought  in  the  name  of  all  jointly.  It  is  a 
joint  interest  which  is  insured,  and  therefore  the  action  is  not 
divisible,  but  all  who  are  named  in  the  policy  must  join  to  re- 
cover for  a  loss,155  even  if  the  interest  of  all  the  insured  has 
been  assigned  to  one.  But  where  the  insurers  consented  to 
such  an  assignment,  joint  action  was  not  permitted.156  And 
it  has  been  held  that  where  a  policy  was  issued  to  three  but 
the  property  was  owned  by  two,  that  the  two  owners  might 
sue  thereon.157  And  in  some  cases  under  the  charter  of  the 
company  where  one  of  several  insured  has  acquired  the  whole 
interest,  he  may  maintain  an  action,158  and  also  by  statute  au- 
thorizing the  real  party  in  interest  to  sue  in  his  own  name. 
And  there  are  also  cases  which  hold  that  if  one  of  two  joint 
owners  has  assigned  his  interest  to  the  other,  an  action  brought 
by  them  jointly  upon  a  policy  to  the  two  is  fatal.150  Upon  an 
open  policy  all  parties  interested  may  sue  in  their  joint 
names,160  and  otherwise  upon  a  sealed  policy  to  one  implying 

154  Cone  v.  Niagara  F.  Ins.  Co.,  3  N.  Y.  Sup.  Ct.  33. 

153  Blanchard  v.  Dyer,  21  Me.  11;  38  Am.  Dec.  253;  Marsh  v.  Robin- 
son. 14  Esp.  98. 

1M  Hobbs  v.  Memphis  Ins.  Co.,  1  Sneed  (Tenn.),  444;  Ferris  v.  North 
American  F.  Ins.  Co.,  1  Hill  (N.  Y.),  71. 

"7  Bulkley  v.  Derby  Fishing  Co.,  1  Conn.  571. 

"*  Murdoek  v.  Chenango  Ins.  Co.,  2  N.  Y.  210. 

"»  Howard  v.  Albany  Ins.  Co.,  3  Denio  (N.  Y.),  301;  Work  v.  Mer- 
chants' etc.  Mnt.  Ins.  Co.,  11  Cnsb.  (Mass.)  271. 

"°  Steohn  v.  Hartford  F.  Ins.  Co.,  33  Wis.  048. 
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that  other  persons'  interests  are  insured  besides  his  own.181 
In  general,  all  who  are  named,  whether  they  all  have  a  benefi- 
cial interest  in  the  property  insured  or  not,  should  join  in  an 
action  upon  the  policy  as  they  are  the  parties  to  the  contract,162 
and  it  would  seem  that  if  a  policy  was  issued  to  two  or  more 
persons  jointly,  there  being  no  provision  making  the  policy 
void  in  case  of  an  assignment  of  interests  between  the  insurers, 
that  the  policy  should  be  sued  upon  by  the  parties  to  whom  it 
was  issued,  unless  the  charter  of  the  company  or  the  contract 
itself  provided  otherwise,  or  unless  the  insurers  had  promised 
in  consenting  to  the  assignment  to  respond  directly  to  the  as- 
signee. 

§  3640.  Same  Subject— Nominal  Partners. — Where  H. 
and  C.  were  partners,  but  H.  retired  from  the  firm,  C.  carrying 
on  the  business,  and  a  policy  was  issued  in  the  firm  name  of 
H.  and  C,  it  was  held  that  H.  was  a  nominal  partner,  and 
though  he  received  no  benefits  from  the  use  of  his  name  as 
partner,  yet  he  could  join  with  C.  in  effecting  a  valid  insur- 
ance, and  that  in  such  a  case  the  legal  interest  was  in  the  firm 
and  the  beneficial  interest  in  0.,  and  that  the  firm  properly 
brought  suit  upon  the  policy.163 

§  3641.  Joinder — Owner,  Ag-ent,  or  Otherwise — "For 
Whom  It  Migiit  Concern." — In  case  of  a  sealed  policy  issued 
to  K.  "as  owner,  agent,  or  otherwise,"  the  court  decided  that 
this  phrase  indicated  that  others  were  interested  in  the  prop- 
erty insured,  and  was  a  covenant  to  pay  any  loss  to  those  per- 
sons whose  interests  were  intended  to  be  covered,  and  that  K. 
and  the  others  interested  might  join  in  the  action.164  And 
where  an  insurance  was  effected  upon  a  vessel  "for  whom  it 
might  concern,"  but  upon  the  back  of  the  policy  were  words 

181  Sunderland  M.  Ins.  Co.  v.  Kearney,  16  Q.  B.  925;  20  L.  J.  Q.  B. 
417;  15  Jur.  1006. 

102  Phoenix  Ins.  Co.  v.  Hamilton,  14  Wall.  (U.  S.)  504. 

ies  Phoenix  Ins.  Co.  v.  Hamilton,  14  Wall.  (U.  S.)  504.  See  sec.  3635, 
herein. 

1M  Sunderland  M.  Ins.  Co.  v.  Kearney,  16  Q.  B.  925;  20  L.  J.  Q.  B. 
417;  15  Jur.  1006. 
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stating  it  to  be  for  A,  B,  and  C,  each  one-third,  but  payable 
to  A — A,  B,  and  C  were  held  entitled  to  maintain  a  joint  ac- 
tion.160 And  also  an  owner  holding  a  policy  issued  to  him 
payable  to  others  "as  their  interest  may  appear"  may  bring 
action  jointly  with  the  others  named.100 

§  3(542.  Joinder — Mortgrajror  and  Mortgagee. — The  mort- 
gagor and  mortgagee  may  join  in  an  action  upon  a  policy  pay- 
able to  the  mortgagee  to  the  extent  of  the  mortgage  interest.107 
But  a  complaint  upon  such  a  policy  not  joining  the  mort- 
gagee does  not  show  a  defect  of  parties  plaintiff  where  it  al- 
leges that  the  interest  of  the  mortgagee  has  ceased.168 

§  3043.  Joinder — Heirs — Children — Husband. — The  heirs 
of  an  insured  and  his  widow  may  properly  join  in  an  action 
upon  a  policy  covering  the  homestead  property,  loss  occurring 
after  the  death  of  the  husband.109  And  also  a  policy  on  the 
life  of  S.,  which  he  conveyed  in  trust  for  the  benefit  of  his  wife 
and  any  children  he  might  have  by  her,  containing  a  provis- 
ion that  if  this  wife  should  die  having  had  no  children  by  him 
that  his  children  by  a  former  marriage  should  receive  the  ben- 
efits of  the  policy,  it  was  held  in  an  action  by  the  widow  and 
her  only  child  that  children  by  the  former  marriage  should  be 
made  parties  to  the  suit  against  the  trustee  to  recover  on  the 
insurance.170  Where  a  policy  of  insurance  is  payable  to  in- 
fants at  the  decease  of  the  father  if  the  mother  is  not  then 
living,  such  infants  have  a  contingent  interest  in  such  policy, 
and  are  necessary  parties  to  a  bill  in  equity  to  set  aside  a  pol- 
icy of  insurance.171     "Where  a  joint  policy  was  issued  to  hus- 

1W  Williams  v.  Ocean  Ins.  Co.,  2  Met.  (Mass.)  303. 

,M  Lasher  v.  Northwestern  Nat.  Ins.  Co.,  18  Hun  (N.  T.),  98. 

M  Croat  Western  Compound  Co.  v.  JEtna  Ins.  Co.,  40  Wis.  373; 
Winne  v.  Niagara  F.  Ins.  Co.,  91.  N.  Y.  185 

,M  Croat  Western  Compound  Co.  v.  iEtna  Ins.  Co.,  40  Wis.  873. 

1M  Bailey  v.  yEtna  Ins.  Co.,  77  Wis.  336;  46  N.  W.  Rep.  440. 

"°  Richardson  v.  Davis,  21  Cratt.  (Va.)  706. 

m  Equitable  L.  Assur.  Co.  v.  Petterson.  1  Fed.  Rep.  126:  citing 
Eadle  v.  Rlimmon,  26  N.  Y.  9;  Barry  v.  Equitable  L.  Assur.  Soc,  59 
N.  Y.  5S7;  Knickerbocker  Ins.  Co.  v.  Wletz,  99  Mass.  157. 
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band  and  wife  on  the  house  and  personal  property  of  the  hus- 
band, which  was  upon  land  owned  by  the  wife,  it  was  held 
that  they  might  sue  jointly.172 

§  3644.  Libelant — Insurer  may  be  Made  Colibelant  or 
Joined  with  Insured  or  Made  Party  Defendant  in  Cer- 
tain Cases. — Where  an  insurance  company  has  paid  the  insur- 
ance upon  the  cargo  of  a  vessel  which  was  sunk  by  a  collision, 
it  may  be  joined  as  a  colibelant  with  the  owners  of  such  ves- 
sel after  a  decree  has  been  given  in  their  favor  against  the  ves- 
sel causing  the  damage  and  an  order  of  reference  to  a  commis- 
sion made  to  ascertain  the  amount  of  damage.173  The  owner  of 
a  vessel  and  cargo  injured  by  a  collision  after  being  paid  the 
insurance  on  the  cargo  only  brought  a  libel  in  his  own  name 
for  the  use  of  the  insurers  for  the  damage  done  to  both  vessel 
and  cargo,  and  it  was  held  that  the  name  in  which  the  libel 
was  brought  was  not  a  substantial  objection,  and  that  as  the 
owners  and  the  insurers  had  each  an  interest  in  the  subject 
matter  the  libel  might  be  maintained.174  And  where  an  in- 
surance company  has  paid  partly  or  wholly  to  A  upon  a  policy 
not  covering  the  full  value  of  his  property,  the  loss  which  he 
has  sustained,  it  must  be  joined  with  him  in  an  action  for  dam- 
age against  B,  by  whose  negligence  the  loss  occurred,  or  if  it 
will  not  join  as  plaintiff  it  must  be  made  defendant.175 

§  3645.     Joinder — Policy  as  Collateral — Stockholders. 

One  holding  a  policy  as  collateral  in  a  suit  against  the  com- 
pany must  join  the  executor  of  the  insured  as  well  as  the  leg- 
atee of  the  policy  under  his  will.176  Stockholders  of  an  in- 
solvent mutual  insurance  company  may  join  in  an  appeal 
from  an  adjudication  of  their  claims  for  moneys  paid  by 
them  on  matured  policies.177 

172  Brown  v.  Massachusetts  Mut.  L.  Ins.  Co.,  59  N.  H.  298;  47  Am. 
Rep.  205. 
"3  The  City  of  Paris,  1  Ben.  (U.  S.)  466. 

174  Frets  v.  Bull,  12  How.  (IT.  S.)  466. 

175  Pratt  v.  Radford.  52  Wis.  114. 

176  Shove  v.  Shore,  69  Wis.  425;  34  N.  W.  Rep.  392. 

177  In  re  California  Mut.  Ins.  Co.,  81  Cal.  364;  22  Pac.  Rep.  869. 
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§  8040.  Joinder  of  Parties — Statutes. — In  New  York 
under  the  code,  upon  a  policy  of  insurance  assigned  as  collat- 
eral the  assignor  and  assignee  may  bring  a  joint  action.178 
Under  the  Indiana  statutes,  where  the  owner  of  property  has 
procured  insurance  and  assigned  it  to  his  creditors,  they  may 
sue  jointly  where  the  loss  exceeds  the  debt  due  to  the  cred- 
itor.170 And  under  a  provision  of  the  Massachusetts  statutes, 
where  the  directors  of  a  mutual  life  insurance  company  "are 
liable  to  pay  an  execution  against  the  company,  the  creditor 
may  recover  the  same  by  a  suit  in  equity,  or  by  an  action  at 
law  against  all  the  directors,"  in  an  action  of  contract  against 
them,  all  must  be  joined.180 

§  X047.  Misjoinder  of  Parties — Who  Need  not  be 
Joined. — An  action  upon  the  policy  providing  for  the  payment  of 
different  sums  to  different  parties  is  not  properly  brought  when 
all  the  beneficiaries  join  in  it.181  A  policy  of  insurance  issued 
in  the  firm  name  of  "A  and  Co.,"  one  of  the  members  being 
dead  at  the  time,  cannot  be  sued  upon  by  A  and  B,  though  B 
is  the  heir  at  law  of  the  deceased  member  of  the  firm.182 
AY  here  a  part  owner  of  a  vessel  procured  insurance  thereon, 
there  being  nothing  in  the  policy  to  indicate  that  the  interest 
of  any  other  person  was  intended  to  be  covered,  an  action  can- 
not be  maintained  in  the  names  of  all  the  owners  upon  evidence 
that  such  part  owner  was  agent  of  them  all.183  And  where 
one  acts  as  agent  for  another  and  issues  an  insurance  policy, 
the  insured  cannot  sue  both,  but  must  elect  which  one  to  bring 
the  action  against.  This  was  so  held  where  one  company  trans- 
ferred all  its  property  and  effects  to  another  and  agreed  to 
transact  all  its  business  for  the  exclusive  benefit  of  the  latter, 

'"  Boynton  v.  C.  &  E.  Mut.  Ins.  Co.,  16  Barb.  (N.  Y.)  254. 

178  Home  Ins.  Co.  v.  Oilman,  112  Ind.  7;  13  N.  E.  Rep.  118. 

"°  Upton  v.  Trait  (1871),  100  Mass.  344. 

181  Keary  v.  Mutual  Reserve  Fund  L.  Assn.,  30  Fed.  Rep.  359. 

ira  Work  v.  Mechanics'  etc.  Ins.  Co.,  1  Cush.  (Mass.)  271.  See  sec. 
3035  herein. 

,8J  Finney  v.  Bedford  Commercial  Ins.  Co.,  8  Met.  (Mass.)  348.  See, 
also,  Burgher  v.  Columbian  Ins.  Co.,  17  Barb.  (N.  Y.)  274,  and  Wise 
V.  St.  Louis  Mut.  Ins.  Co.,  23  Mo.  80. 
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and  issued  a  policy  to  the  plaintiff  in  the  name  of  the  com- 
pany which  was  acting  as  its  agent.184  If  the  description  of 
the  property  in  a  mortgage  is  wrong,  and  a  policy  is  issued  to 
protect  the  interest  of  the  mortgagee,  the  insurance  company 
is  not  a  necessary  party  in  an  action  for  reformation  of  the 
mortgage.185  Trustees  of  a  company  who  were  not  interested 
in  the  profits  therein,  but  who  could  be  sued  alone  upon  a  pol- 
icy which  made  all  of  the  shareholders  who  were  known  par- 
ties defendant,  were  held  entitled  to  sue  alone,  and  the  court 
decided  that  it  was  sufficient  if  all  parties  known  to  be  inter- 
ested in  the  subject  of  the  controversy  were  before  the  court 
as  plaintiffs  or  defendants,  and  that  as  to  those  whose  names 
were  not  known  the  court  could  not  compel  the  plaintiffs  to  do 
an  impossibility  by  bringing  in  unknown  persons.186  And 
where  a  shipping  insurance  club  provided  that  all  of  its  affairs 
were  to  be  managed  by  the  members  with  the  assistance  of  the 
secretary  and  treasurer,  and  a  finance  committee  was  to  attend 
to  the  appropriation  of  the  funds,  an  action  was  properly 
brought  against  the  secretary  and  treasurer  and  seven  of  the 
members,  there  being  no  finance  committee.187  In  a  New 
York  case  there  were  twenty-two  separate  insurers  on  a -ship 
which  was  captured  on  her  voyage,  who  paid  the  loss.  There 
were  also  other  insurers  upon  the  freight  and  cargo  who  also 
paid  a  total  loss  thereon.  The  cargo  was  abandoned  and  sold, 
the  proceeds  being  expended  for  necessary  repairs,  etc.,  by  the 
master,  and  the  vessel  proceeded.  It  was  held  that  each  in- 
surer was  interested  separately  in  the  proceeds  of  the  cargo 
in  a  ratio  equal  to  their  payment  of  the  loss;  and  not  jointly, 
and  .that  a  separate  action  by  each  could  be  maintained.188 

§  3648.     Open  Policy — Who  may  Sue. — In  an  open  policy 
issued  to  one,  "This  policy  to  be  deemed  continuous,  unless 

184  Lee  v.  Fraternal  Mut.  Ins.  Co.,  1  Handy  (Ohio),  217. 
1S5  Newman  v.  Home  Ins.  Co.,  20  Minn.  422. 
we  Fenn  v.  Craig,  3  Younge  &  C.  216. 

197  Bromley  v.  Williams.  32  Beav.  177;  22  Ins.  L.  J.  716;  11  Week. 
Rep.  392:  8  L.  T..  N.  S.,  78. 
188  United  Ins.  Co.  v.  Scott.  1  Johns.  (N.  Y.)  106. 
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otherwise  directed  by  either  party,  thirty  Jays'  notice  being 
given  to  the  insured  to  enable  the  risk  bo  terminate,"  and  blank 
certificates  being  sent  to  be  reissued  to  the  person  who  might 
be  insured,  it  was  held  that  upon  the  filling  out  and  delivery 
of  the  certificate  the  one  who  held  it  could  sue  in  his  own 
name  thereon,  it  having  become  a  contract  of  insurance  with 
him.180 

§  9649.  Double  Insurance — Parties  Defendant.— Where 
an  insured  has  several  policies  covering  the  same  property,  he 
may  bring  an  action  against  all  of  the  insurers,  or  may  sue  any 
one  of  them  for  the  whole  loss.190 

§  3050.  Parties  —  Charterers. — Where  the  charterers 
of  a  vessel  which  had  been  hired  for  a  certain  sum  insured  the 
freight  to  an  amount  equal  to  the  charter  money  to  be  paid 
the  owners,  it  was  held  upon  loss  that  the  charterers  could  sue 
in  their  own  names.191 

§  3651.  Parties — Bonds  with  State  Treasurer. — Where 
bonds  were  deposited  with  the  treasurer  of  Virginia,  in  pursu- 
ance of  a  statute  requiring  them  to  be  returned  to  the  com- 
pany upon  a  certain  contingency,  and  that  contingency  occur- 
red, it  was  held  to  be  entitled  to  its  securities,  and  that  the 
state  treasurer  could  not  be  summoned  as  a  garnishee  by  a 
foreign  creditor,  since  a  public  officer  of  a  state  cannot  be 
made  liable  to  attachment  by  private  individuals.102  In  a 
later  case  in  the  same  state,  bonds  having  been  deposited  in 
compliance  with  this  statute  and  the  company  having  failed, 
it  was  held  that  the  state  treasurer  could  he  made  a  party  de- 
fendant by  a  policy-holder  to  render  the  bonds  in  his  posses- 
sion liable  as  a  satisfaction  for  premiums  paid  on  the  policy, 
but  that  a  part  of  the  bill  making  the  state  a  party  should  he 
dismissed.193 

1M  Ilnrtshorne  v.  Union  Mut.  Ins.  Co.,  3G  N.  Y.  172;  s.  c.  5  Bosa>. 
(N.  Y.)  538. 
100  Wiggta  v.  Suffolk  Ins.  Co..  18  Tick.  (Mass.)  145. 
•*  Sllloway  v.  Neptune  Ins.  Co.,  12  Cray  (Mass.)  73. 
1W  Balls  v.  Andes  ins.  Co..  2?,  Gratt.  (Va.)  509. 
lM  Universal  L.  Ins.  Co.  v.  Coghill,  30  Gratt.  (Va.)  72. 
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§  3652.  Suit  by  Treasurer  of  Mutual  Insurance  Com- 
pany,— Though  the  charter  of  a  mutual  insurance  company 
provides  that  upon  failure  to  pay  an  assessment  upon  a  deposit 
note  "the  directors  may  sue  for  and  recover  the  full  amount 
of  said  deposit  note,"  an  action  brought  by  the  treasurer  of 
the  company,  where  the  note  is  payable  "to  said  company  or 
their  treasurer  for  the  time  being,"  will  be  sustained.194 

§  3653.  Parties  —  Insolvency — Stockholders  —  Attor- 
ney General. — Where  an  action  by  the  stockholders  and  cred- 
itors for  a  dissolution  of  an  insolvent  company  is  pending,  the 
attorney  general  cannot  maintain  an  independent  action  if  all 
the  purposes  which  could  be  accomplished  by  such  an  action 
can  be  reached  by  his  becoming  a  party  to  the  one  by  the  stock- 
holders.195 Under  the  New  York  statutes  relating  to  corpo- 
rations a  stockholder  may  make  an  application  for  the  disso- 
lution of  an  insurance  company  and  the  appointment  of  a  re- 
ceiver without  the  attorney  general  joining  the  action.196 

§  3654.  Parties — Manager  of  Mutual  Insurance  Com- 
pany.— It  has  been  held  that  the  manager  of  a  mutual  insur- 
ance company  cannot  sue  in  his  name,  as  an  incorporate  com- 
pany cannot  authorize  a  person  to  sue  for  them.197 

§  3655.  Parties — Receivers. — The  right  of  a  receiver 
to  sue  depends  upon  the  order  of  the  court  appointing  him  and 
the  statutes  of  the  state  relative  thereto.  As  a  general  rule,  it 
may  be  said  that  in  the  absence  of  any  authority  conferred  by 
either  of  these  means  he  cannot  sue  in  his  own  name,  but  must 
sue  in  the  name  of  the  corporation;198  and  though  he  may 
have  authority  to  sue,  he  cannot  maintain  actions  which  the 

194  Jones  v.  Sisson,  6  Gray  (Mass.),  288. 

m  Oshkosh  Mut.  F.  I.  Co.,  77  Wis.  366;  9  L.  R.  Annot.  273;  44  Bait. 
Underwriters,  206;  46  N.  W.  Rep.  441. 

196  Osgood  v.  Maguire.  61  N.  Y.  524.  Under  the  New  York  statute 
1S91  the  attorney  general  is  authorized  to  bring  such  an  action:  Rev. 
Stats.  1891;  Laws  1869.  c.  902. 

197  Evans  v.  Hooper.  1  Q.  B.  D.  45. 

198  Manlove  v.  Burger.  38  Ind.  211;  Newell  v.  Fisher.  24  Miss.  292; 
Yeager  v.  Wallace,  44  Pa.  St.  294;  Kerr  on  Receivers,  392. 
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company  itself  could  not,190  except  where  he  has  authority  to 
collect  all  assets  out  of  which  the  creditors  may  be  entitled  to 
be  paid.200  In  New  York  the  powers  of  receivers  have  been 
defined  to  a  great  extent  by  statutes,  and  there  they  may  main- 
tain actions  in  their  own  names  where  under  the  common  law 
they  could  not,  and  they  may  in  general  sue  for  the  recovery 
of  all  assets  for  the  benefit  of  the  creditors.  Thus,  an  action 
in  favor  of  the  company's  creditors,  against  one  of  the  stock- 
holders of  an  insolvent  company  among  whom  its  capital  had 
been  divided,  for  the  recovery  of  such  funds  should  be  brought 
in  the  name  of  the  receiver, as  he  represents  all  of  the  creditors, 
and  the  liability  of  a  stockholder  who  has  received  a  part  of 
such  capital  is  to  all  of  the  creditors  and  no  one  individual- 
ly.-01 And  where  an  action  in  equity  was  brought  against  an 
insurance  company  by  one  of  the  policy-holders,  and  after  the 
action  was  commenced  a  receiver  was  appointed  upon  proceed- 
ings brought  by  the  attorney  general,  it  was  held  the  former 
suit  would  still  be  entertained,  and  that  a  motion  for  the  sub- 
stitution of  the  receiver  in  place  of  the  company  as  a  party  de- 
fendant would  be  granted.202  The  trustees  appointed  upon 
the  dissolution  of  an  insurance  company  under  the  statute  in 
New  York  cannot  become  petitioning  creditors  under  the  in- 
solvent act  without  the  assent  of  the  cestui  que  trust.203 
Where  a  creditor's  bill  was  filed  against  an  insurance  company 
by  one  of  the  creditors  in  his  own  interest  and  in  behalf  of 
the  other  creditors  also,  all  who  are  present  and  prove  their 
claims  in  pursuance  of  an  order  so  to  do  may  share  in  the 
fund,  even  if  they  are  not  all  named  in  the  bill  as  parties.204 

§  3(>56.      Corporate   Franchise — Usurpation — Parties. 

The  corporation  is  a  necessary  party  to  an  action  brought  al- 
leging the  usurpation  of  the  corporate  franchise  by  the  de- 
fendants.205 

"•  Savage  v.  Medburg,  19  N.  Y.  32. 

100  Billings  v.  Robinson,  94  N.  Y.  415. 

*01  Osgood  v.  Laytln,  3  Abb.  Dec.  (N.  Y.)  273. 

*"  P.edell  v.  North  American  Ins.  Co..  7  Daly  (N.  Y.)  273. 

*°  Matter  of  Sherry,  2  Paige  (N.  Y.).  002. 

r«   Pennell  v.  Lamar  Ins.  Co.,  73  111.  303. 

304  People  v.  Hint,  04  Cal.  49;  28  Tac.  Rep.  495. 
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§  3657.  Parties  Defendant — Mutual  Insurance  Com- 
pany.— The  president  and  secretary  of  a  mutual  insurance 
company  may  properly  defend  an  action  against  the  company. 
It  is  not  necessary  to  join  all  the  members  as  parties.200 

§  3658.  Parties — Insurance  Company  against  Wrong- 
doers.— Insurers  cannot  maintain  an  action  in  their  own  name 
for  money  paid  upon  an  insurance  policy  against  the  third  per- 
son or  persons  by  whose  negligence  or  wrongdoing  the  loss  oc- 
curred.207 But  the  action  may  be  brought  in  the  name  of  the 
insured  for  the  use  of  the  company.208  Thus,  it  is  held  that 
the  insurance  company  could  not  recover  damages  in  its  own 
name  against  a  railroad  company  through  whose  negligence 
the  life  of  the  insured  was  lost,  as  there  was  no  privity  of  con- 
tract between  the  insured  and  the  railroad  company.209  And 
a  similar  decision  was  given  in  an  action  by  the  insurer  where 
the  loss  by  fire  was  occasioned  by  the  negligence  of  parties 
who  were  in  possession  and  operation  of  the  railroad.210  Un- 
der the  laws  of  Arkansas  providing  that  an  action  should  be 
brought  by  the  real  party  in  interest  it  has  been  held  that  the 
insurance  company  which  has  paid  such  loss  may  maintain  an 
action  against  the  person  negligently  or  wrongfully  causing 
it.211  Where  a  policy  upon  a  person's  life  was  secured  and 
assigned  to  another,  it  was  held  that  the  trustees  of  the  com- 
pany who  had  executed  the  policy  and  paid  the  loss  could  sue 
in  their  own  names  to  recover  back  the  money  so  paid,  alleg- 
ing that  the  policy  was  procured  by  fraud.212 

*>'  Van  Houten  v.  Pine,  36  N.  J.  Eq.  133;  38  N.  J.  Eq.  72,  78. 

507  Rockingham  Mut.  F.  Ins.  Co.  v.  Bosher,  39  Me.  253;  63  Am.  Dec. 
618;  London  Assur.  Co.  v.  Swainsburg,  3  Doug.  245:  See  chapter  on 
subrogation,  herein. 

203  Holcombe  v.  Richmond  &  D.  R.  Co.,  78  Ga.  776;  3  S.  E.  Rep.  75. 

109  Connecticut  etc.  Co.  v.  New  York  etc.  R.  R.,  25  Conn.  265;  68  Am. 
Dec.  571. 

110  Feoria  F.  &  M.  Ins.  Co.  v.  Frost,  37  111.  333. 

M1  Marine  Ins.  Co.  v.  St.  Louis  etc.  Co.,  Fed.  Rep.  643. 
*"  Lefevre  v.  Boyle,  3  Barn.  &  Aid.  S77. 
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§   .*?«*>/>.      Declaration  —  Complaint  or   Petition. — The 

declaration,  complaint,  or  petition  should  always  aver  such 
sufficient  facts  as  constitute  a  cause  of  action,  the  same 
being     fully  and     sufficiently  set     forth,  being     careful     to 
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omit  no  particular  averment  upon  which  plaintiff  bases  his 
claims,  or  by  means  of  the  proof  of  which  it  is  neces- 
sary for  him  to  recover.  No  rule  can  be  given  as  to  what 
facts  should  be  averred  in  all  cases  apart  from  the  above, 
as  the  sufficiency  of  a  declaration  depends  in  every  case  upon 
the  particular  state  of  facts  therein  existing,  and,  though  in 
many  instances  they  are  similar,  still  the  exceptions  are  nu- 
merous.1 The  declaration,  complaint,  or  petition,  as  a  gener- 
al rule  should  aver  the  issuance  of  the  policy  and  the  consider- 
ation therefor,  set  forth  the  policy  in  substance,  or,  which  is 
better,  by  copy,  referred  to  as  an  exhibit  therein,  and  when 
the  application  is  made  part  thereof, then  the  application  should 
be  set  forth  by  copy  properly  referred  to.  The  plaintiff  should 
further  allege  performance  of  all  conditions  precedent  and 
compliance  with  all  warranties,  the  title  or  interest  of  the 
plaintiff,  the  loss,  and  the  furnishing  of  notice  and  proof  of 
loss,  and  non-payment  of  the  amount.1* 

§  3666.  Sufficiency  of  Declaration,  Complaint,  or 
Petition. —  A  declaration  averring  the  making  of  the  policy 
the  conditions  of  the  contract  and  their  performance,  the  oc- 
currence of  the  event  creating  the  liability  of  the  defendant, 
and  failure  to  pay,  is  good.2  So  a  declaration  upon  an  acci- 
dent policy  is  sufficient  which  sets  out  the  promise  of  the  com- 
pany applicable  to  the  state  of  facts  declared  upon.  It  is  not 
necessary  to  set  out  those  conditions  which  are  only  collateral 
to  the  undertaking  of  the  insurer  and  the  plaintiff's  right  of 
recovery.3  And  where  the  legal  effect  of  conditions  in  the 
policy  is  stated  but  not  the  words  of  the  conditions,  and 
there  is  also  the  averment  of  proof  of  time  and  origin  of  the 
fire,  it  is  held  sufficient,  as  the  assured  is  not  obliged  to  set 
forth  clauses  or  conditions  not  affecting  his  right  of  action.4 
The  fact  that  the  policy  was  issued  for  a  consideration  is  suffi- 

1  Examine  Quarice  v.  Peabody  Ins.  Co.,  10  W.  Va.  507. 
'a  Examine  Phenix  Ins.  Co,  v,  Pickel,  119  Ind.  155;  12  Am.  St.  Pep. 
393;  Supreme  Council  of  Forsinger,  125  Ind.  52;  21  Am.  St.  Rep.  196; 
Richards  v.  Travelers'  Ins.  Co.,  89  Cal.  170:  23  Am.  St.  Rep.  455. 

*  Massachusetts  etc.  Ids.  Co.  v.  Keller,  82  111.  014. 

8  Farrell  v.  American  E.  L.  Ins.  Co..  (Vt.  1896),  34  Atl.  Rep.  478. 

4  Troy  Ins.  Co.  v.  Carpenter,  4  Wis.  20. 
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ciently  shown  where  the  complaint  and  the  policy  with  it  both 
show  that  a  note  was  executed  for  the  premium  and  the  pay- 
ment of  same.8     And  a  complaint  which  alleges  that  the  pol- 
icy was  executed  and  delivered  in  consideration  of  a  certain 
sum  as  premium  sufficiently  sets  forth  the  fact  of  the  consider- 
ation for  the  policy,  since  it  is  not  material  whether  cash  was 
paid  for  the  premium  or  credit  given.6    In  case  of  the  assign- 
ment  of  the  policy  that  also  should  be  set  forth  to  constitute 
a  sufficient  cause  of  action;7  as  where  a  policy  of  a  mutual  fire 
insurance  company  was  made  payable  to  the  "assured,  their 
and  his  ...  .  assigns,"  and  the    declaration   averred   in  ad- 
dition to  this  the  assignment  of  the  policy  and  transfer  of  the 
property  to  the  plaintiff,  it  was  held  that  this  in  substance 
alleged  a  contract  with  the  plaintiff,  and  stated  a  good  cause  of 
action.8     "Where  the  policy    provided    for    liability  to  such 
amounts  as  might  be  stated  in  the  application  and  be  mutually 
agreed  upon,  an  averment  that  an  amount  has  been  mutually 
agreed  upon  is  necessary  in  the  declaration.9    An  agreement 
was  held  sufficiently  averred,  the  complaint  setting  forth  the 
fact  that  when  gasoline  was  to  be  replaced    with    kerosene 
lamps  the  agent  of  the  company  agreed  "at  the  time  of  the  de- 
livery of  said  policy,  and  before  the  fire  as  hereinafter  stated, 
that  said  premises  might  be  lighted  with  gasoline  lamps  until 
such  change  could  be  conveniently  effected,"  and  permitted 
the  use  of  gasoline  until  the  fire,  and  that  due  diligence  was 
used  by  the  plaintiff.10     "Where  the  name  of  the  insurance 
company  is  inadvertently  omitted  in  a  complaint  which  suffi- 
ciently alleges  the  legal  effect  of  an  insurance  policy,  such 
omission  is  not  fatal.11    And  where  one  of  the  allegations,  the 
action  being  assumpsit,  was  that  the  company  "then  and  there 
promised  the    plaintiff    to  insure  one  thousand     dollars  on" 

•  rncenlx  Ins.  Co.  v.  Starr,  120  Ind.  444;  22  N.  E.  Rep.  413. 

•  Ohio  Farmers'  Ins.  Co.  v.  Stowman  (Ind.  App.  189G),  44  N.  E. 

Rep.  558. 

'  Rcarle  v.  Gardner.  22  Week.  Not.  Cas.  (Pa.)  73;  13  Atl.  Rep.  835. 
■  Harley  v.  Lebanon  Mut  Ins.  Co..  120  Pa.  St.  182;  13  Atl.  Rep.  823. 

•  Crane  v.  Evansyille  Ins.  Co.,  13  Ind.  446. 

10  Winans  v.  Allemania  Fire  Ins.  Co..  38  Wis.  342. 
ii  Butternut  Mfg.  Co.  v.  Manufacturers'  F.  Ins.  Co.,  78  Wis.  202;  47 
N.  E.  Rep.  3GG. 
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this  sufficiently  set  forth  not  an  agreement  to  insure,  but  a 
contract  of  insurance.12  Where  a  complaint  alleged  that  the 
policy  in  suit  was  not  speculative,  hut  did  not  contain  an  af- 
firmative averment  of  insurable  interest,  it  was  held  that  this 
was  sufficient  after  verdict  on  motion  in  arrest,  and  therefore 
on  writ  of  error.13  So  also  an  averment  of  interest  and  of  loss 
by  fire  of  which  the  defendants  had  due  notice  according  to 
the  condition  of  the  policy  has  been  held  sufficient.14  And 
likewise  a  complaint  setting  forth  the  interest  of  the  insured 
and  performance  of  all  conditions  on  his  part  in  respect  to  the 
insurance.15  "Where  the  complaint  averred  that  the  policy 
was  issued  in  another  county  from  that  the  policy  showed,  it 
was  held  that  the  averment  could  not  be  controlled  by  such 
fact.16  In  England  a  declaration  averring  that  the  defendant 
became  insurer  of  the  property  of  the  plaintiff  mentioned  in 
the  policy  has  been  held  to  sufficiently  state  the  cause  of  ac- 
tion.17 So  also  upon  a  policy  to  insure  debts  an  allegation  of 
performance  of  all  things  necessary  to  be  done  by  the  plain- 
tiff and  refusal  to  pay  by  the  defendants  was  held  sufficient.18 

§  3667.  Declaration,  etc. —  Benefit  Societies — Mu- 
tual Companies. — The  certificate  of  a  mutual  benefit  so- 
ciety has  been  held  subject  to  the  rules  of  law  governing  in- 
surance policies.  In  an  action  upon  such  a  certificate,  if  the 
amount  due  is  dependent  upon  the  number  of  members  of  the 
society,  it  would  seem  necessary  to  allege  how  many  members 
there  were;19  but  otherwise  it  is  not.    Thus,  where  a  declara- 

u  Troy  F.  Ins.  Co.  v.  Carpenter,  4  Wis.  201.  See,  also,  Clark  v. 
Phoenix  Ins.  Co.,  36  Cal.  168. 

"  Kentucky  L.  &  A.  Ins.  Co.  v  Hamilton,  63  Fed.  Rep.  93, 

u  Conway  F.  Ins.  Co.  v.  Sewall,  54  Me.  352. 

15  Ferrer  v.  Home  Mut.  Ins.  Co.,  47  Cal.  416. 

»  Kentucky  Mut.  S.  F.  Co.  v.  Logan,  90  Ky.  364;  12  Ky.  L.  Hep. 
327;  14  S.  W.  Rep.  337. 

17  Haughton  v.  Ewbank,  4  Camp.  88;  De  Symonds  v.  Johnston,  5 
Bos.  &  P.  77. 

18  Bamberger  v.  Commercial  Credit  Mut.  Assur.  Co.,  15  Com.  R. 
676;  1  Jur.,  N.  S.,  500. 

"  Mutual  Ace.  Assn.  v.  Tuggle,  13S  111.  42S;  reversing  39  ILL,  App. 
509;  28  N.  E.  Rep.  1066. 
Joyce,  Vol.  IV.— 220 
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tion  averred  the  death  of  the  assured  and  the  proof  thereof, 
the  refusal  of  payment  by  the  insurer  of  the  whole  or  any  part 
of  the  amount  due,  and  the  refusal  to  order  an  assessment,  it 
was  held  sufficient.20  It  has  been  held  that  if  any  attempt  has 
been  made  by  a  member  to  change  the  payment  of  the  amount 
due  to  a  new  beneficiary,  an  action  to  recover  must  allege 
that  the  attempt  to  change  was  invalid.21  An  allegation  in  a 
suit  against  a  mutual  insurance  association  that  all  the  assets 
and  effects  of  another  association  had  been  transferred  to  the 
defendant,  which  had  agreed  to  assume  all  obligations,  includ- 
ing the  demand  of  the  plaintiff,  sufficiently  avers  the  non-ex- 
istence of  the  first  corporation  and  the  existence  of  the  defend- 
ant as  its  legal  assessor.  In  a  suit  in  equity  upon  the  certifi- 
cate of  a  society  the  plaintiff  prayed  for  "specific  performance 
of  the  contract  and  for  such  other  relief  as  he  may  in  equity  be 
entitled  to,"  and  it  was  held  that  this  contract  and  the  relief 
prayed  for  warranted  a  decree  ordering  an  assessment  in  ac- 
cordance with  the  terms  of  the  certificate.22 

§  3668.  Declaration  under  Statutes  or  Codes. — Under 
the  Indiana  statute23  an  averment  that  "all  matters  and  things 
required  by  said  open  policy  had  been  in  all  things  complied 
with"  was  held  sufficient.24  A  declaration  under  the  Virginia 
statute  "to  simplify  declarations  in  actions  against  insurance 
companies,"  25  stating  plaintiff's  intention  to  proceed  under 
such  statute,  is  good,  though  it  may  largely  follow  the  form  of 
a  declaration  in  debt.26  Under  the  Alabama  code,  where  the 
declaration  states  the  contract  or  policy  and  follows  with  an 
averment  of  compliance  with  all  provisions  on  the  part  of  the 
plaintiff,  but  with  a  noncompliance  in  a  specified  way  by  the 
defendant  it  is  sufficient.27     The  Colorado    Civil    Code  pro- 

10  Elkhart  Mut.  Aid  Assn.  v.  Houghton  (Ind.).  1  West  Rep.  284. 
»  Masonic  Mut.  etc.  v.  Brinkhart,  110  Ind.  189;  11  N.  E.  Rep.  440. 

*  Lindlsey  v.  Western  Mut.  Aid  Soc,  84  Iowa,  734;  50  N.  W.  Rep.  20. 
■  Rev.  Stats.  Ind.,  188,  370. 

M  American  Cent.  Ins.  Co.  v.  Sweetser,  116  Ind.  370;  19  N.  E.  Rep. 
159. 

*  Acts  Va.  1S71-72,  p.  57;  Code  Va.  1873,  c.  107.  sec.  14. 

"  Virginia  P.  &  M.  Ins.  Co.  v.  Sanders.  84  Va.  210;  4  S.  E.  Rep.  584. 
17  Brooklyn  L.  Ins.  Co.  v.  Bledso,  52  Ala.  538. 
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vides  that  the  summons  shall  state  the  cause  and  general  na- 
ture of  the  action.  In  an  action  against  an  insurance  company 
where  the  summons  stated  the  amount  sued  for,  that  it  was 
due  upon  an  insurance  policy  described  in  the  complaint,  and 
claiming  interest  thereon  from  a  certain  date  when  proofs  of 
loss  were  received  by  the  company,  it  stated  the  cause  and 
nature  of  the  action.28  Under  the  Georgia  statutes, 
to  render  the  insurer  liable  for  damages  and  attorneys'  fees 
the  insured  must  make  a  demand  for  the  amount  due,  and 
must  aver  in  his  declaration  such  demand  and  refusal  of  the 
company  to  pay  sixty  days  before  the  commencement  of  the 
action.29  In  Missouri  an  allegation  by  the  plaintiff  that  all  of 
the  conditions  of  the  policy  on  his  part  have  been  fulfilled  is 
sufficient,  as  it  is  all  the  practice  act  requires.30 

§  3669.  Declaration — Foreign  Companies. — In  an  action 
against  a  foreign  insurance  company  upon  a  policy  issued  by  it 
an  allegation  in  the  declaration  that  the  defendant  had  com- 
plied with  certain  statutory  requirements  as  to  prerequisites 
to  transacting  business  is  unnecessary,31  but  in  an  action  for 
the  penalty  prescribed  for  failure  to  comply  with  the  statute 
requiring  annual  statements  the  complaint  should  allege  that 
the  company  has  been  licensed  to  do  business  in  the  state,  for 
if  such  fact  were  not  shown  the  penalty  could  not  be  collect- 
ed.32 "Where  a  foreign  insurance  company  brings  a  suit  the 
complaint  need  not  allege  corporate  authority.33  Thus,  where 
the  insurer  paid  the  loss  and  then  joined  with  the  insured  in 
an  action  against  the  railroad  company  causing  it,  and  the 
complaint  showed  only  that  the  company  was  a  foreign  com- 
pany doing  business  in  the  state,  it  was  held  that  the  com- 

"  Tabor  v.  Goss  &  Phillips  Mfg.  Co..  11  Colo.  419;  18  Pac.  Rep.  537. 

"  Lester  v.  Piedmont  L.  Ins.  Co.,  55  Ga.  475. 

*°  Richardson  v.  North  Missouri  Ins.  Co.,  57  Mo.  413;  2  Wagner's 
Stats.,  102,  see.  42. 

,l  Fitzsimmons  v.  City  etc.  Ins.  Co.,  18  Wis.  234. 

n  State  v.  United  States  Mut.  Ace.  Assn.,  69  Wis.  76;  33  N.  W.  Rep. 
90;  State  v.  Citizens'  Ins.  Co.,  71  Wis.  411;  37  N.  W.  Rep.  348. 

M  Cassaday  v.  American  Ins.  Co.,  72  Ind.  95;  Marine  etc.  of  Georgia 
v.  Janesey,  1  Barb.  (N.  Y.)  4S6;  Germania  Ins.  Co.  v.  Curran,  S  Kan. 
9;  Williams  v.  Cheney,  3  Gray  (Mass.),  215. 
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plaint  need  not  allege  that  the  company  had  not  complied 
with  a  certain  statute  which  prescribed  certain  conditions  upon 
which  a  foreign  corporation  euuld  transact  business  in  the 
state.34 

§  3670.  Embodying-  the  Terms  of  the  Policy  in  the 
Declaration. — A  declaration  in  an  action  upon  a  policy 
of  life  insurance  should  either  set  forth  the  terms  of  the  pol- 
icy in  general,  or  should  append  the  policy  or  a  copy  thereof 
to  the  declaration.35  Although  it  is  not  necessary  to  set  out 
the  policy  in  haec  verba,36  still  it  would  be  the  better  practice 
to  do  this  in  all  cases.  But  where  the  action  was  upon  a  parol 
contract  of  insurance,  and  after  the  loss  the  policy  was  issued, 
it  was  held  unnecessary  to  set  forth  the  terms  of  the  policy.37 

§  3671.  Declaration  —  Application.  —  There  is  a  con- 
flict of  authority  among  the  several  states  as  to  whether  in  an 
action  upon  the  policy  of  insurance  the  application  should  be 
set  forth  or  averred  in  the  declaration.  In  the  majority  of  the 
states  if  the  policy  expressly  makes  the  application  a  part 
thereof  in  an  action  upon  the  policy,  the  application  should 
be  averred.38  Judge  Sawyer,  in  Bidwell  v.  Connecticut  Life 
Insurance  Company,39  said:  "It  is  well  settled  that  under  the 
provision  of  the  policy  cited  the  proposals  are  not  mere  repre- 
sentations made  as  an  inducement  to  enter  into  a  contract,  but 
are  warranties,  and  a  part  of  the  contract  itself."  Thus,  it 
has  been  held  in  California  that  where  the  policy  makes  the 
application  a  part  thereof  and  a  warranty,  the  complaint 
should  aver  the  application  and  the  effect  of  it.40    But  where 

"  St.  Louis  A.  &  T.  Ry.  Co.  v.  Fire  Assn.  of  Philadelphia,  55  Ark. 
163;  13  S.  W.  Rep.  43. 

M  Gormania  Ins.  Co.  v.  Lieborman,  58  111.  117;  Steiner  v.  Manhat- 
tan L.  Ins.  Co..  34  Fed.  Rep.  441. 

*°  Gay  v.  Farmers'  Mut.  Ins.  Co.,  51  Mich.  245. 

17  Canser  v.  Fireman's  Fund  Ins.  Co.,  34  Minn.  372. 

*"  Gllmore  v.  Lycoming  F.  Ins.  Co.,  55  Cal.  123;  Bates  v.  York 
County  Ins.  Co..  41  Mo.  208;  Lyoonnnc  F.  Ins.  Co.  v.  Stors,  97  Pa.  St. 
354;  American  Underwriters  Assn.  v.  George,  97  Pa.  St.  238:  Glendale 
Woolen  Co.  v.  Insurance  Co.,  21  Conn.  19;  Babbitt  v.  Liverpool  &  L. 
&  G.  [us.  Co.,  06  N.  C,  70. 

•"  ?,  Saw.  (C.  C.l  261. 

•  Gilmore  v.  Lycoming  F.  Ins.  Co.,  55  Cal.  123. 
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the  application  i3  verbal  and  not  required  to  be  in  writing,  the 
plaintiff  need  not  allege  its  terms  in  his  complaint.41  The 
contrary  view,  however,  is  held  in  many  states  where  it  is  de- 
cided that  the  application,  if  it  furnish  any  matter  to  defeat 
the  right  of  action,  should  be  set  up  in  defense.42  Thus, 
where  a  policy  contained  this  clause,  "If  this  policy  be  made 
upon  or  refer  to  an  application,  etc.,  such  application  shall  be 
considered  a  part  of  the  contract  and  a  warranty  by  insured," 
and  the  proof  showed  the  issuance  of  the  policy  upon  an  appli- 
cation, it  was  held  unnecessary  to  make  any  averment  as  to  an 
application.43  An  in  a  recent  federal  case  it  is  held  that  it  is 
not  necessary  in  an  action  upon  a  fire  insurance  policy  to  set 
out  in  the  complaint  the  application  for  insurance  or  all  the 
answers  therein.44  In  many  states  insurance  companies  are 
by  code  or  statute  required  to  furnish  a  copy  if  the  applica- 
tion is  annexed  to  the  policy  when  it  is  issued,  and  they  can- 
not deny  the  truth  of  any  statement  therein  if  the  copies  are 
not  furnished,  and  if  it  neglects  in  a  certain  specified  time  after 
demand  to  furnish  a  copy  of  such  application  to  the  insured,  it 
will  at  the  expiration  of  such  time  be  barred  from  relying  on 
any  incorrect  or  untruthful  statement  made  therein.45 

§  3672.  Averment  of  Interest. — The  declaration  should 
contain  an  averment  of  such  facts  as  show  an  insurable  inter- 
est in  the  plaintiff,46  and  this  is  insufficiently  done  by  an  aver- 

41  Fiscliler  v.  California  Farmers'  Mut.  F.  Ins.  Co.,  66  Cal.  178. 

«  Continental  L.  Ins.  Co.  v.  Ropers,  119  111.  474:  Guardian  M.  L. 
Ins.  Co.  v.  Hogan.  80  111.  35;  Continental  L.  Ins.  Co.  v.  Kessler,  8-1 
Ind.  310;  Northwestern  Mut.  L.  Ins.  Co.  v.  Hazlett,  105  Ind.  212; 
Penn  Mut.  L.  Ins.  Co.  v.  Wiler,  100  Ind.  92;  Phoenix  Ins.  Co.  v. 
Stark.  120  Ind. '444;  22  N.  E.  Rep.  413;  Jacobs  v.  National  L.  Ins.  Co., 
1  McAr.  (C.  C.)  632;  Connecticut  Mut.  L.  Ins.  Co.  v.  McWhirter.  73 
Fed.  Rep.  444.  Examine  Mutual  B.  L.  Ins.  Co.  v.  Cannon,  48  Ind. 
264. 

48  Throop  v.  North  American  Ins.  Co.,  19  Mich.  423  (one  of  the 
judges  dissenting,  citing  numerous  cases.) 

44  Connecticut  M.  L.  Ins.  Co.  v.  McWhirter,  73  Fed.  Rep.  444. 

48  See  sec.  190,  herein. 

48  Cousins  v.  Nantes.  3  Taunt.  513;  Fowler  v.  New  York  Indemnity 
Ins.  Co..  20  N.  Y.  422;  s.  c,  23  Barb.  (N.  Y.)  143;  Nantes  v.  Thomp- 
son. 2  East,  3S5;  Buchanan  v.  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.)  318; 
Chrisman  v.  State  Ins.  Co..  16  Or.  283;  18  Pac.  Rep.  4(JG;  Creed  v. 

Sun  Fire  Office,  101  Ala.  522;  40  Am.  St.  Rep.  134. 
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ment    that    the   defendant    insured    the   plaintiff's  property*? 
but  a  genera]  averment  is  held  sufficient.48    Thus,  in  case  of 
an  insurance  upon  a  horse,  in  an  action  to  recover  for  a  loss  the 
plaintiff  must  show  in  his  complaint  that  he  owned  or  had  an 
interest  in  the  horse  at  the  time  of  its  death. 4<J    A  part  owner 
of  a  vessel  who  has  paid  a  portion  of  the  purchase  money,  but 
wTho  does  not  possess  the  legal  title  to  the  property,  must  set 
forth  his  true  interest  in  the  declaration.50     It  is  held  to  be 
a  sufficient  averment  of  interest  where  the  complaint  sta 
that  the  defendant  insured  the  plaintiff  for  three  thousand 
dollars  on  ten  thousand  bushels  of  oats.01    A  declaration  aver- 
ring interest  in  the  plaintiffs  in  one  of  the  counts,  but  in  anoth- 
er omitting  to  aver  an  interest  in  any  one,  was  held  good.52  A 
declaration  upon  a  policy  "for  account  of  whom  it  may  con- 
cern, loss,  if  any,  payable  to  him,  valued  policy  to  be  proof  of 
interest,"  which  set  forth  the  policy  in  haec  verba  but  failed 
to  aver  any  interest  in  the  plaintiff  in  the  subject  matter  of  the 
insurance  was  held  insufficient  unless  the  policy  showed  upon 
its  face  that  the  plaintiff  was  interested  in  the  property.53    In 
an  action  upon  a  policy  "for  whom  it  may  concern"  an  insur- 
able interest  should  be  set  forth,  or  else  it  should  appear  that 
the  plaintiff  sues  as  trustee.54     There  are  some  cases  which 
hold  that  it  is  unnecessary  to  aver  facta  showing  insurable  in- 
terest in  the  plaintiff,  as  such  facts  should  be  raised  by  the  an- 
swer as  matters  of  evidence  or  defense,  since  the  policy  is 
prima  facie  proof  of  this.55     In  a  case  where  the  declaration 
averred  interest  in  the  plaintiff  at  the  time  of  the  loss,  it  was 
held  that  an  interest  at  the  time  of  effecting  the  insurance 

47  Quarrier  v.  Peabody  Ins.  Co.,  10  W.  Va.  507. 

48  Granger  v.  Howard  Ins.  Co.,  5  Wend.  (N.  Y.)  200;  De  Forest  v. 
Fulton  F.  Ins.  Co.,  1  Hill  (N.  Y.)  84. 

49  Indiana  Live  Stock  Ins.  Co.  v.  Bogeman,  30  N.  E.  Rep.  7;  citing 
Traders'  Ins.  Co.  v.  Newman,  120  Ind.  554;  22  N.  E.  Rep.  428. 

*°  Rider  v.  Ocean  Ins.  Co.,  20  Pick.  (Mass.)  259. 
81  Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  520. 
M  Craufurd  v.  Hunter,  8  Term  Rep.  13. 

"  Williams  v.  Insurance  Co.  of  North  America,  9  now.  (U.  S.)  3G5. 
64  Freeman  v.  Fulton  F.  Ins.  Co.,  38  Barb.  (N.  Y.)  247;  s.  c.,  14  Abb. 
Pr.  (N.  Y.)  398. 
■  Tabor  v.  Goss  &  Phillips  Mfg.  Co.,  11  Colo.  419;  18  Pac.  Rep.  537. 
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need  not  be  set  forth.56  Where  there  is  an  interest  in  some 
one  else  than  the  plaintiff,  such  interest  should  be  averred  to 
recover  the  entire  amount,57  and  a  complaint  joining  the  wife 
as  plaintiff  is  bad  where  it  fails  to  aver  that  she  has  acquired 
an  interest  under  the  policy.58 

§  3073.  Averment  of  Interest — Life  Policies. — Where 
a  person  procures  insurance  upon  his  own  life  for  another's 
benefit,  the  beneficiary,  in  suing  upon  the  policy,  need  not 
aver  that  he  had  any  interest  in  the  life  of  the  assured.59  The 
making  of  such  an  averment  may  be  necessary  under  the  by- 
laws of  a  benevolent  association,  but  if  no  insurable  interest  is 
required  by  them,  it  is  unnecessary  to  allege  it.60  If  a  person 
procures  an  insurance  upon  the  life  of  another,  the  contrary 
rule  prevails;  namely,  that  he  must  allege  such  interest  in  the 
insured's  life  in  a  declaration  upon  the  policy.61 

§  3674.  Averment — Performance  of  Conditions  Pre- 
cedent.— The  declaration  should  aver  the  performance  on  the 
part  of  the  insured  of  all  conditions  precedent,  or  such  facts 
as  would  excuse  nonperformance.62  The  liability  of  the  de- 
fendant depends  upon  the  performance  by  the  plaintiff  of 
these  conditions,  and  therefore  in  order  to  sustain  the  action 
there  must  be  such  an  averment.63  An  allegation  that  the 
property  of  the  plaintiff  was  insured  by  the  defendant  com- 

M  Henshaw  v.  Mutual  Safety  Ins.  Co.,  2  Blatchf.  (C.  C.)  99. 

•T  Charleston  Ins.  Co.  v.  Cower,  2  Gill  (Md.),  410. 

88  Traders'  Ins.  Co.  v.  Newman,  120  Ind.  554;  22  N.  E.  Rep.  428. 

M  Guardian  Mut.  L.  Ins.  Co.  v.  Hogan,  80  111.  35;  Mass.  Mut.  L.  Ins. 
Co.  v.  Kellogg,  82  111.  614. 

60  Masonic  B.  Assn.  v.  Bunch,  109  Mo.  5G0;  19  S.  W.  Rep.  25. 

81  Guardian  Mut.  L.  Ins.  Co.  v.  Hogan,  80  111.  35;  Franklin  L.  etc.  v. 
Sefton,  53  Ind.  380;  Fowler  v.  New  York  Indemnity  Ins.  Co..  20  N.  Y. 
422;  Ruse  v.  Mutual  B.  L.  Ins.  Co.,  23  N.  Y.  516;  24  N.  Y.  653.  See 
s.  c,  534;  Burtion  v.  Connecticut  etc.  Ins.  Co.,  119  Ind.  207;  12  Am. 
St.  Rep.  405. 

«a  Edgerly  v.  Farmers'  Ins.  Co.,  43  Iowa,  5S7;  Home  Ins.  Co.  of 
New  York  v.  Duke,  43  Ind.  418;  St.  Louis  Ins.  Co.  v.  Glasgow.  S  Mo. 
713.  Examine  Phenix  Ins.  Co.  v.  Pickel,  119  Ind.  155;  12  Am.  St. 
Rep.  393.  The  code  may  however  provide  that,  as  to  conditions 
precedent  it  may  be  averred  generally  that  the  party  duly  performed 
all  the  conditions  on  his  part.  See  Deering's  Annot.  C.  C.  P.  of  Cal., 
6ec.  457. 

"  Perry  v.  Phoenix  Ins.  Co.,  7  Fed.  Rep.  643. 
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pany,  of  the  fact  of  the  loss  and  the  receipt  of  the  proof  there- 
of without  objection  by  the  company,  that  the  loss  did  not 
occur  from  any  of  the  causes  in  the  policy  excusing  the  com- 
pany from  liability,  and  that  it  was  due  to  no  fault  of  the  de- 
fendant, was  held  insufficient,  as  failing  to  allege  performance 
of  the  conditions  by  the  assured.64  Where  appraisal  and 
award  was  a  condition  precedent  to  an  action  upon  the  policy, 
and  the  complaint  alleged  performance  of  all  conditions  prece- 
dent required  of  the  assured,  but  averred  nothing  in  regard  to 
appraisers  being  appointed  or  an  award,  or  facts  excusing  him 
from  submission  to  such  an  appraisal  or  award,  or  from  com- 
pliance with  the  provision,  it  was  held  not  to  state  a  cause  of 
action.05  In  Indiana  an  averment  that  the  plaintiff  has  per- 
formed all  conditions  on  his  part  is  sufficient.60  So  where  the 
complaint  avers  that  the  plaintiff  "has  in  all  things  observed 
and  performed  and  fulfilled  all  and  singular  the  matters  and 
things  which  were  on  his  part  to  be  observed  and  performed 
and  fulfilled,  according  to  the  condition,  form,  and  effect  of 
said  policy  of  insurance,"  it  is  a  sufficient  allegation  of  the 
performance  of  all  conditions  precedent  in  the  policy.67  But 
where  the  allegation  set  forth  the  performance  of  the  condi- 
tions in  detail,  it  was  held  not  necessary  to  also  make  a  gen- 
eral allegation  of  performance.68  And  in  California  the  gen- 
eral allegation  is  sufficient  by  statute.69  A  declaration  by  the 
assured  that  the  failure  to  perform  certain  conditions  was  due 
to  ignorance,  but  not  alleging  fraud,  concealment,  or  mis- 
representation, is  not  an  excuse  for  the  non-performance  by 
liim.70 

u  Tabor  v.  Goss  &  Phillips  Mfg.  Co..  11  Colo.  419;  18  Fac.  Rep.  537. 
«  Mossness  v.  Gorman  American  Ins.  Co.,  50  Minn.  341;  52  N.  W. 

Rep.  932. 

04  Rev.  Stat.  Tnd.  1881,  see.  3~n;  National  B.  Assn.  v.  Bowman,  110 
Ind.  355;  11  N.  B.  Rep.  31G;  Commercial  Union  Assnr.  Co.  v.  State, 
113  Ind.  331;  15  N.  E.  Rep.  518;  American  Cent.  Ins.  Co.  v.  Sweetzer, 
in;  ind.  370;  19  N.  E.  Ren.  159. 

47  American  Ins.  Co.  v.  Leonard,  80  Ind.  272. 

«  Phoenix  Ins.  Co.  v.  Golden,  121  Ind.  .".24;  20  Ins.  L.  J.  73;  23  N.  E. 

Rep.  503. 
•»  Ferrer  v.  Home  Mut.  Ins.  Co.,  47  Cal.  417. 
«°  Morrison  v.  Insurance  Co.,  09  Tex.  353;  G  S.  W.  Rep.  G05. 
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§  3G75.  Conditions  Precedent — Statutes.— Under  a  Mis- 
souri statute71  which  permits  a  pleading  to  dispense  with  those 
statements  of  fact  showing  that  the  conditions  precedent  have 
been  performed,  the  plaintiff  may  show  without  specially  al- 
leging it  that  a  failure  to  perform  a  certain  condition  occurred 
with  the  consent  of  the  company.72  Under  the  Ohio  code  a 
declaration  containing  the  averment  "that  the  party  duly  per- 
formed all  the  conditions  on  his  part"  sufficiently  pleads  the 
performance  of  conditions  precedent.73  And  under  the  Vir- 
ginia code  permitting  the  general  allegation  of  performance, 
and  not  requiring  a  specific  averment  of  compliance  of  each 
condition,  it  is  not  necessary  before  bringing  suit  when  the 
plaintiff  alleges  in  general  terms  his  compliance  with  all  con- 
ditions.74 And  it  is  so  held  under  a  similar  provision  under  a 
Wisconsin  statute.76 

§  3«76.  Declaration— Conditions — Notice  and  Proof 
of  Loss. — The  declaration  should  allege  that  notice  and 
proofs  of  loss  have  been  furnished  to  the  company  where  this 
is  made  a  condition  precedent  to  recovery  upon  the  policy,76 
but  it  has  been  held  unnecessary  to  allege  that  they  were  to 
the  satisfaction  of  the  company.  Thus,  where  a  member  of  a 
mutual  benefit  society  alleged  that  he  gave  proper  proof  of  his 
disability,  it  was  held  unnecessary  to  state  that  they  were  such 
proofs  as  satisfied  the  officers  of  the  society.77  Where  a  com- 
plaint alleged  the  time  within  which  loss  was  to  be  paid  by 

n  Wagner's  Mo.  Stats.  1520.  sec.  42. 

n  Russel  v.  State  Ins.  Co.,  (1874),  55  Mo.  585:  Schultz  v.  Merchants' 
Ins.  Co.,  57  Mo.  331. 

73  Ohio  Code.  sec.  121;  Union  Ins.  Co.  v.  McGookey.  33  Ohio  St.  555. 

74  Va.  Code,  1SS7,  sec.  3251;  Tilley  v.  Connecticut  F.  Ins.  Co.,  86  Ya. 
811:  11  S.  E.  Rep.  1201. 

75  Wis.  Rev.  Stats.,  sec.  2674:  Seheiderer  v.  Travelers'  Ins.  Co..  58 
Wis.  13:  Hushes  v.  Vinlan  F.  Ins.  Co..  43  Wis.  323. 

'•  Phoenix  Ins.  Co.  v.  Perkey,  92  111.  164;  Home  Ins.  Co.  v.  Duke.  43 
Ind.  41S:  Campbell  v.  New  England  Mut.  L.  Ins.  Co..  OS  Mass.  381; 
Edgerly  v.  Farmers'  Ins.  Co.,  4S  Iowa.  044.  Examine  Conway  F.  Ins. 
Co.  v.  Small.  54  Me.  352.  Examine  Dolbier  v.  Agricultural  lus.  Co.. 
67  Me.  ISO. 

77  Supreme  Council  Order  of  Chosen  Friends  v.  Forslnger,  125  Ind. 
52;  9  L.  R.  A.  Annot.  501;  25  N.  E.  Rep.  129;  9  Ins.  L.  J.  1031. 
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the  company,  but  omitted  to  aver  that  proof  was  given  within 
the  required  time,  it  was  held  defective.78  It  is  held  sufficient 
to  allege  that  the  proof  of  loss  was  delivered.  The  question  as 
to  whether  they  were  delivered  within  a  reasonable  time 
should  be  raised  by  the  answer.70  But  in  Indiana  it  appears  to 
have  been  decided  accessary  to  aver  this  fact  in  the  declara- 
tion, for  where  there  was  an  averment  that  notice  of  the  loss 

was  given  on  day  of  June,  and  also  another  averment 

that  all  conditions  precedent  had  been  performed,  it  was  held 
that  the  latter  controlled  the  former  averment,  so  that  it  might 
be  modified  by  inserting  the  first  day  of  the  month,  thus  show- 
ing notice  within  a  reasonable  time.80  It  has  been  held  unnec- 
essary to  state  the  facts  showing  performance;  as  where  a  com- 
plaint alleged  that  in  compliance  with  the  policy  all  the  condi- 
tion therein  had  been  complied  with  more  than  sixty  days 
prior  to  the  commencement  of  the  action,  and  that  there  had 
been  furnished  to  the  defendant  notice  and  proof  of  the  loss,  it 
was  decided  to  be  unnecessary  to  state  the  facts  of  such  per- 
formance.81 But  in  "Wisconsin  it  has  been  held  that  a  com- 
plaint fails  to  state  a  cause  of  action  which  avers  that  the 
plaintiff  "duly  performed  all  the  conditions  of  the  policy," 
but  that  it  must  allege  facts  showing  that  the  notice  and 
proofs  were  given  within  the  required  time,  before  they  com- 
menced the  action.82 

§  U(>77.  Declaration— Conditions — Suing  after  Proofs 
of  Loss  Furnished. — Where  the  policy  provides  thai  no  action 
shall  be  brought  until  a  certain  time  after  proofs  of  loss  have  been 
furnished  to  the  company,  the  complaint  must  aver  that  the 
time  required  has  elapsed  since  the  proofs  were  furnished.83 

rt  Heilner  v.  China  Mut.  Ins.  Co.  18  N.  Y.  Supp.  177;  45  N.  Y.  St. 
Rep.  578. 
n  Phoenix  Ins.  Co.  v.  Coomes,  13  Ky.  L.  Rep.  228. 
*°  Germania  F.  Ins.  Co.  v.  Deckard,  3  Ind.  App.  361;  28  N.  E.  Rep. 

n  Bank  of  River  Falls  v.  German  American  Ins.  Co.,  72  Wis.  535; 
40  N.  W.  Rep.  506. 

"  Carberry  v.  German  Ins.  Co.,  51  Wis.  605.  See  Richards  v.  Trav- 
elers' Ins.  Co.,  89  Cal.  170;  2?,  Am.  St.  Rep.  455;  Phenix  Ins.  Co.  v. 
Pickel,  119  Ind.  153;   12  Am.  St.  Rep.  393. 

■  Indiana  Ins.  Co.  v.  Capehnrt  108  Ind.  270;  Hall  v.  Concordia  F. 
Ins.  Co.,  90  Mich.  403;  51  N.  W.  Rep,  524. 
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Thus,  where  a  complaint  set  out  a  policy  in  haec  verba,  and  al- 
leged due  notice  and  proof  of  loss,  demand,  and  nonpayment, 
and  "that  the  whole  sum  is  now  due,"  it  was  held  that  this 
latter  clause  was  a  conclusion  of  law,  and  that  inasmuch  as  the 
policy  required  sixty  days  to  elapse  between  the  time  when 
the  proofs  were  furnished  and  the  suit  commenced,  it  was  nec- 
essary to  allege  that  such  time  had  elapsed.84 

§  3678.     The  Loss — Damage — Value  of  Property.— The 

declaration  should  allege  the  fact  of  the  loss,  the  cause  of  the 
damage,  and  the  value  of  the  property  at  the  time  of  loss.85  It 
is  not  necessary  to  allege  that  the  owner  of  the  property  has  suf- 
fered any  damage.  It  is  sufficient  to  state  that  there  was  a  loss 
to  a  certain  amount  upon  the  property  covered  by  the  policy.88 
Allegations  that  defendant  insured  plaintiff  to  the  amount  of 
twelve  hundred  dollars  on  certain  property  described,  and 
that  the  property  was  totally  destroyed  by  fire,  were  held  to 
be  sufficient  as  averments  of  value  and  loss  after  verdict.87  In 
an  action  upon  a  marine  policy  which  sets  forth  among  the 
allegations  the  fact  that  the  vessel  was  during  her  voyage  in- 
jured by  perils  of  the  sea,  compelled  by  consequence  of  such 
injury  to  put  into  port,  where  it  was  found  that  she  was  in  an 
irreparable  condition  and  unable  to  proceed  further,  and  was 
condemned  and  sold,  it  was  held  that  the  loss  thereof  was 
sufficiently  set  forth.88  It  has  been  held  a  sufficient  allegation 
of  loss  to  the  owner  where  the  complaint  alleged  ownership  at 
the  time  of  the  insurance  and  of  the  loss  by  fire  to  the  owner 
of  the  property  at  both  times  and  the  entire  destruction  of  the 
property.89 

§  3679.  Loss  by  Barratry  not  Recoverable  under  Aver- 
ment Only  of  Loss  by  Capture. — There  can  be  no  recovery 
on  the  barratry  of  the  master  under  a  declaration  averring 
only  a  loss  by  capture,  and  where  in  a  special  verdict  the  jury 

84  Daly  v.  Phopnix  Ins.  Co.  44  Cal.  264.    See,  also,  Gan  v.  Farmers' 
Mut.  Ins.  Co.,  51  Mich. 

85  Insurance  Co.  v.  Bland,  9  Dana  (Ky.)  143;  Phoenix  Ins.  Co.  v. 
Benton,  87  Ind.  132. 

88  Keeler  v.  Niagara  Ins.  Co.,  16  Wis.  523:  84  Am.  Dec.  714. 

w  Jones  v.  St.  Joseph  F.  &  M.  Ins.  Co..  55  Mo.  342. 

88  Wright  v.  Williams.  20  Hun  (N.  Y.I.  320. 

w  Blasingame  v.  Home  Ins.  Co.,  75  Cal.  G33;  17  Pac.  Rep.  925. 
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Las  found  certain  misconduct  of  the  master,  the  court  will 
not  infer  that  the  risk  of  the  insurer  was  increased  thereby.00 

§  ;J<>80.  Averment  of  Ownership. — Where  the  policy  is 
conditioned  upon  the  sole  ownership  of  the  property,  in  an  ac- 
tion to  recover  thereon  such  ownership  should  be  alleged.  In 
such  a  case  a  general  allegation  of  ownership  has  been  held 
insufficient,91  and  it  is  immaterial  if  the  owner  describes  his 
ownership  as  under  a  will  when  in  fact  he  derived  it  by 
deed,  since  ownership  is  the  material  point.92  In  an  action 
upon  a  policy  an  allegation  in  the  declaration  that  the  insur- 
ance was  effected  ''upon  his  (the  insured's)  three-story  build- 
ing" sufficiently  avers  ownership  in  the  insured.93  An  aver- 
ment of  ownership  is  sustained  by  proof  of  insurable  interest 
in  the  insured.94  AY  here  the  allegation  set  forth  an  agree- 
ment to  insure  a  stock  of  saddlery,  harness,  whips,  etc., 
and  further  stated  that  "said  stock  of  saddlery  was  the  prop- 
erty of  this  plaintiff,"  it  was  held  that  showing  ownership 
in  the  saddlery  alone  did  not  show  a  want  of  facts  to  sustain 
the  action,  and  that  it  could  only  limit  the  amount  of  recov- 
ery at  most.95  Where  there  is  no  warranty  of  ownership  it 
has  been  held  unnecessary  to  allege  such  a  fact  in  the  declara- 
tion.96 So  where  there  was  a  demurrer  to  a  complaint  on  the 
ground  of  not  showing  ownership  in  the  plaintiff,  it  was  over- 
ruled, the  court  holding  that  as  there  was  no  warranty  in  the 
policy  of  such  ownership,  he  was  not  obliged  to  allege  that 
the  property  was  hi.s.97  In  a  recent  case  in  Texas  it  was  held 
that  if  a  petition  alleges  that  the  policy  sued  on  was  issued  to 
the  plaintiff,  this  will  be  equivalent  to  alleging  ownership,  and 
will  be  good  as  against  a  general  demurrer.98 

•»  Grouslllat  v.  Ball,  3  Yeates  (Va.)  375;  4  Pall,  (ra.)  2  Am.  Dec. 
375. 

61  Phoenix  Ins.  Co.  v.  Stark,  120  Ind.  444;  22  N.  E.  Rep.  413. 

n  Monaghan  v.  Agricultural  F.  Ins.  Co.,  53  Mich.  238. 

•»  Fowler  v.  New  York  Indemnity  Ins.  Co.,  23  Barb.  (N.  Y.)  143. 

M  Rockford  Ins.  Co.  v.  Nelson.  05  111.  415. 

"  West  Mass.  Ins.  Co.  v.  Duffey,  2  Kan.  347.  See,  also,  Thompson 
v.  Montreal  v.  Montreal  ins.  Co.,  6  TT.  C.  Q.  R.  319. 

88  Nantes  v.  Thompson,  2  East,  385. 

"  Gilbert  v.  National  Ins.  Co.,  12  L,  R.  Ir.  143. 

"  German  Ins.  Co.  v.  Gibbs  (Tex.  Civ.  App.  1S9G),  35  S.  W.  Rep. 
079. 
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§  3681.  Declaration,  etc.,  Insufficient. — As  before  stated 
all  facts  upon  which  the  plaintiff  bases  his  right  of  action  must 
be  alleged,  or  the  complaint  will  be  defective.9811  Thus,  where 
a  policy  with  the  following  indorsement  upon  the  back  of  it, 
"Loss,  if  any,  under  this  policy  is  hereby  made  payable  to 
Treasury  Bank,  of  Chicago,  as  its  interest  may  appear,"  signed 
"J.  Farmer,  Secretary,"  was  set  out  in  haec  verba  in  the  dec- 
laration, but  there  was  no  averment  therein  that  the  indorse- 
ment had  either  been  made  by  the  company  or  assented  to  by 
the  assured  it  was  held  that  the  plaintiff  had  failed  to  show  any 
cause  of  action."  And  it  is  insufficient  to  allege  that  there 
was  a  loss  to  a  certain  amount  by  reason  of  a  fire  in  the  prem- 
ises. The  complaint  should  further  set  forth  that  the  insured 
property  was  injured  by  the  fire.100  The  complaint  should 
contain  an  allegation  of  nonpayment,  or  one  from  which  it  can 
be  implied.101  In  an  action  for  damages  based  upon  the  prom- 
ise of  an  agent  to  renew  a  policy  the  declaration  should  allege 
that  the  premium  therefor  was  left  with  the  agent,  or  that 
when  the  policy  expired  it  was  paid  to  him  or  a  tender 
of  it  made.  An  allegation  that  the  money  for  this  purpose  was 
in  the  hands  of  the  plaintiff's  agents  is  insufficient.102  A  com- 
plaint upon  a  policy  which  provided  that  the  insurer  should 
not  be  liable  to  a  greater  extent  that  the  policy  bore  to  the 
whole  amount  of  insurance  was  held  defective  for  not  averring 
the  other  insurance.103  A  declaration  upon  a  marine  policy 
covering  "all  other  losses"  for  which  by  the  customs  of  insur- 
ance in  San  Francisco  the  insurers  were  liable,  except  those 
excluded  by  the  policy,  is  deficient  if  it  fails  to  allege  that  by 
such  customs  the  insurers  are  liable  for  the  loss  sustained.104 
And  under  a  stipulation  that  "the  boat  shall  be  completely 
provided  with  master,  officers,  and  crew,"  a  complaint  is  de- 

9'n  Sec.  3GG5  herein. 

09  Commercial  Ins.  Co.  v.  Treasury  Bank,  61  111.  482:  14  Am.  Hep. 
73.     See.  also.  Crane  v.  Evansville  Ins.  Co.,  13  Ind.  446. 

100  Rodi  v.  Rutgers  etc.  Ins.  Co.,  6  Bosw.  (N.  Y.)  23. 

101  Richards  v.  Travelers'  Ins.  Co..  80  Cal.  505:  22  Tac.  Rep.  939. 
m  Croghan  v.  New  York  Underwriters'  Agency.  53  Ga.  109. 

105  Coats  v.  West  Coast  F.  &  M.  Ins.  Co..  4  Wash.  375;  30  Pac.  Rep. 
404;    Continental  Life  Ins.  Co.  v.  Conn.,  14  Ky.  L.  Rep.  110. 
104  Miller  v.  California  Ins.  Co.,  76  Cal.  145;  IS  Tac.  Rep.  155. 
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fective  which  does  not  aver  compliance  therewith.105  In  an 
action  upon  a  mutual  benefit  certificate  providing  for  an  as- 
Micnt  the  declaration  is  defective  unless  it  avers  the  refusal 
or  failure  to  levy  the  assessment,  the  amount  due  upon  the 
policy,  and  that  the  amount  realized  from  the  assessment  would 
have  equaled  or  exceeded  the  sum  claimed. luG  It  is  not  suf- 
ficient to  state  something  from  which  the  jury  may  infer  the 
fact.  The  fact  must  be  averred.107  In  an  action  by  insurer  to 
recover  money  obtained  by  false  statements  a  complaint  is  de- 
fective which  does  not  aver  that  they  were  false,  and  that  the 
person  making  them  knew  them  to  be  so.108  It  has  been  held 
in  England  that  the  Christian  names  of  the  plaintiff  must  be 
stated  in  the  declaration.109  In  an  action  upon  a  time  policy 
where  it  was  not  averred  that  the  port  sailed  from  was  not  in 
the  geographical  limits  prescribed  by  the  contract,  nor  that 
the  loss  occurred  in  the  time  which  the  contract  covered,  the 
declaration  was  held  insufficient.110  In  an  action  declaring 
upon  a  statute  the  averments  must  be  sufficient  to  bring  the 
case  within  the  words  of  the  statute.111  A  bill  in  equity  to  en- 
force an  insurance  policy  on  the  ground  that,  although  all  the 
premiums  had  not  been  paid,  there  were  dividends  which 
should  be  applied  to  such  payments  to  prevent  the  policy  from 
lapsing,  is  demurrable  if  it  does  not  show  that  the  dividends 
were  sufficient  for  that  purpose.112  And  a  similar  principle 
has  been  held  in  New  York.113  But  where  the  policy  pro- 
vided that  "payment  of  claims  shall  be  made  out  of  the  capital 
stock  and  funds  of  the  company,"  it  was  held  unnecessary  to 
allege  that  these  funds  were  sufficient,  for  their  insufficiency 

,os  St.  Louis  Ins.  Co.  v.  Glasgow,  8  Mo.  713. 

109  Elkhart  Mut.  Aid  Sne.  v.  Houghton,  103  Ind.  286;  1  West.  Rep. 
294;  Curtis  v.  Mutual  B.  L.  Ins.  Co..  48  Conn.  98;  Western  v.  North 
Western  E.  Assn.,  .",0  Minn.  406.  See  American  etc.  Society  v.  Hel- 
burn,  65  Ky.  1;  7  Am.  St.  Rep.  571. 

1OT  Dawson  v.  Wench,  3  Exch.  359;  18  L.  J.  Ex.  220. 

109  Hartford  Live  Stuck  [ns.  Co.  v.  Matthews,  102  Mass.  221. 

109  St  urge  v.  Rohen,  4  Exch.  646;  10  Ins.  L.  .7.  110. 

110  Mlttleberger  v.  British  American  Assnr.  Co..  2  U.  C.  Q.  B.  430. 
»*»  Schlefer  v.  Massachusetts  Mut.  L.  Ins.  Co.,  4G  Ohio  St.  418;  21  N. 

E.  Rep.  635;  Rober  v.  Jones,  40  Ind.  436. 

•m  Bulger  v.  Washington  L.  Ins.  Co..  03  On.  329. 

»*  Meyers  v.  United  L.  Ins.  Co.,  42  N.  Y.  St  Rep.  121;  7  N.  Y.  Supp. 
1727. 
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was  a  matter  of  defense,  as  the  insurer  only  could  know  the  ac- 
tual state  of  its  finances.114  Under  a  Pennsylvania  statute115 
which  provided  that  a  policy  of  life  insurance  for  the  benefit  of 
the  wife  of  insured  should  vest  absolutely  in  her  free  from  any 
claims  by  creditors  of  the  husband,  it  was  held  in  an  action 
by  the  administrator  of  an  estate,  where  the  decedent  had  pro- 
cured a  policy  for  his  wife's  benefit,  that  the  complaint  was 
bad  unless  it  described  a  transfer  from  the  wife  to  the  de- 
cedent.116 Where  the  complaint  alleges  that,  relying  upon 
an  express  agreement  by  the  insurer  to  permit  other  insurance, 
which  agreement  the  company  was  to  insert  in  the  policy, 
but  did  not,  and  the  plaintiff  took  out  additional  insurance,  it 
is  sufficient,  if  the  policy  requires  such  indorsement,  in  that 
it  fails  to  show  either  the  acceptance  of  the  policy,  in  igno- 
rance of  such  omission  to  insert  the  agreement  therein; 
or  if  the  agreement  was  made  afterward,  for  not  showing  the 
presentation  of  the  policy  to  the  company,  and  a  request  for 
such  insertion  or  notice  to  the  company  of  the  additional  in- 
surance.117 Averment  of  notice  to  the  insurer  of  other  in- 
surance is  sufficient.118 

§  3682.  Insufficient  Declaration,  etc. — Mutual  Ben- 
efit Societies. — In  an  action  to  recover  for  money  due 
as  a  result  of  sickness  it  is  not  sufficient  to  allege  that  the 
amount  demanded  is  "the  sum  paid  by  said  society  to  the  sick 
of  said  society."  The  complaint  must  also  show  the  regula- 
tions of  the  society  as  to  beneficiaries,  a  compliance  therewith, 
and  how  the  obligation  sued  on  arose.119  A  declaration  aver- 
ring that  on  demand  of  the  defendant  "plaintiff  paid  them  a 
large  sum  of  money  as  premiums  or  assessments  on  the  poli- 
cies, which  they  illegally  and  unlawfully  took  and  used,"  is 
held  insufficient.     It  should  state  how  the  money  was  so  tak- 

»  Sunderland  M.  Ins.  Co.  v.  Kearney,  16  Q.  B.  925;  15  Jur.  100G; 
20  L.  J.  Q.  B.  417. 
1U  Act  April  15,  1868,  sec.  1;  Pub.  Laws,  103. 
119  McNeil  v.  Supreme  Coinruandery,  131  Pa.  St.  339,  18  Atl.  Bep. 

899. 
111  Havens  v.  Home  Ins.  Co.,  Ill  Ind.  90;  12  N.  E.  Bep.  137. 
118  Demiel  v.  Hartford  F.  Ins.  Co.,  4  Allen  (N.  B.),  341. 
"»  Beneficial  Soc.  v.  Wbite,  30  N.  J.  L.  313. 
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en  and  used.1-0  "Where  a  mutual  company  brought  suit  for 
payment  of  an  assessment,  but  there  was  no  averment 
that  the  assessment  had  been  ordered  in  accordance  with  the 
by-laws,  and  the  act  of  incorporation,  which  by  the  promise  of 
defendant  it  was  necessary  to  follow  in  making  such  an  assess- 
ment, the  declaration  was  held  defective.121  And  in  a  similar 
case  a  complaint  was  also  held  defective  for  not  showing  that 
the  assessment  was  made  while  the  maker  of  the  note  was  a 
member  of  the  company.122  "Where  the  certificate  issued  by  an 
association  contains  an  agreement  to  assess  all  of  the  members 
and  pay  the  sum  received  to  the  beneficiary,  not  exceeding 
one  thousand  dollars,  a  complaint  thereon  is  insufficient  which 
does  not  allege  failure  to  levy  such  assessment,  or  that  if 
the  company  had  levied  it  that  it  had  failed  or  refused  to  pay 
the  amount  due  to  the  plaintiff.123 

§  3683.      Declaration,  etc. — Pleading  Waiver. — Where 

a  waiver  is  relied  upon  it  must  be  pleaded  in  the  declaration.123' 
AY  here  performance  is  not  averred  facts  showing  awaiver  there- 
of must  be  alleged,  but  where  performance  is  averred  it  is  held 
that  evidence  of  waiver  is  admissible.124  It  has  been  held  that 
an  averment  in  the  complaint  that  the  company  had  waived 
the  time  within  which  suit  should  be  brought  is  good  if  it 
showrs  that  such  agreement  to  waive  was  made  before  the  time 
had  expired  for  bringing  suit.125  "When  the  complaint  averred 
as  an  excuse  for  failing  to  immediately  notify  the  company  of 
the  loss  that  the  "defendant  waived  notice  and  proof  thereof  in 

"°  Pearce  v.  Watklns,  C8  Md.  534;  13  Atl.  Rep.  376. 

•"  Atlantic  Mut.  F.  Ins.  Co.  v.  Young,  38  N.  H.  451. 

m  Manlove  v.  Naylor,  38  Ind.  424;  Whitman  v.  Mason,  40  Ind.  189; 
Downs  v.  Hammond,  47  Ind.  131. 

,a  Taylor  v.  National  T.  R.  Union,  94  Mo.  35;  6  8.  W.  Rep.  71. 

"•a  Pioneer  Mfg.  Co.  v.  Phoenix  Assnr.  Co.,  110  N.  C.  176;  28  Am. 
St.  Rep.  673:  Phoenix  lus.  Co.  v.  Batchelder,  32  Neb.  490;  29  Am.  St. 
Rep.  443.  When  not  necessary  to  plead  waiver:  Crittenden  v. 
Springfield  etc.  Ins.  Co.,  85  Iowa,  652;  39  Am.  St.  Rep.  321. 

124  Crescent  Ins.  Co.  v.  Camp,  64  Tex.  521;  Welsh  v.  Pes  Moines  Ins. 
Co.,  71  Iowa.  ."..".7:  .':•_'  \.  W.  Rep.  369;  Elsemann  v.  Hawkeye  etc.  Co., 
7  1  [owa,  11:  Boon  v.  State  Ins.  Co.,  .".7  Minn.  426;  34  N.  W.  Rep.  902; 
Levy  v.  IVabody  Ins.  Co.,  10  W.  Va.  560.  See  German  F.  Ins.  Co.  v. 
Grunert,  112  111.  68. 

121  Merchants*  Mut.  Ins.  Co.  v.  Lacrolx,  45  Tex.  158. 
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the  manner  following, to  wit, said  defendant  had  actual  knowl- 
edge thereof,  and  notified  and  told  the  plaintiff  that  it  would 
not  pay  said  loss  or  any  part  thereof,  and  that  he  need  not  give 
said  notice  in  writing  or  make  said  proof,"  it  was  held  a  suffi- 
cient averment  of  waiver  of  notice.126  Those  facts  which 
are  evidence  of  waiver  and  would  consequently  establish  it 
need  not  be  set  forth,  as  evidence  ought  not  to  be  pleaded.127 

§  3684.  Declaration,  etc. — Need  not  Aver  Matters  of 
Defense — Conditions  Subsequent. — Facts  which  are  mat- 
ters of  defense  it  is  unnecessary  to  aver.  Thus,  the  plaintiff 
need  not  aver  that  the  loss  did  not  happen  from  invasion,  nor 
that  the  magistrate  was  the  one  who  was  nearest  to  the  place 
where  the  loss  occurred.128  And  a  declaration  is  sufficient 
which  avers  destruction  by  fire  without  denying  that  it  was 
from  any  of  the  causes  excepted  in  the  policy.129  And  if  a  life 
policy  excepts  liability  for  death  from  certain  causes,  it  is  not 
necessary  to  allege  in  the  complaint  that  the  insured  did  not 
meet  death  from  any  of  these  causes,  since  they  are  matters  of 
defense.130  And  in  New  York  in  an  action  upon  a  life  policy 
issued  upon  an  application  warranting  that  the  insured  will 
not  die  by  his  own  hand  it  is  not  necessary  to  allege  that  the 
insured  committed  suicide,  and  that  he  was  insane  at  the  time 
of  such  act;  nor  is  it  necessary,  as  a  general  rule,  to  aver  the 
facts  which  constitute  performance  of  a  condition  precedent. 
A  general  averment  that  such  condition  was  duly  performed 
is  sufficient.131  If  the  use  of  certain  things  is  prohibited  on 
the  premises  which  the  insurance  covers,  the  plaintiff  in  his 

m  Phoenix  Ins.  Co.  v.  Pickel,  29  N.  E.  Rep.  432. 

121  Ketehum  v.  Protection  Ins.  Co.,  1  Allen  (Mass.).  36. 

158  Lotmsbury  v.  Protection  Ins.  Co.,  8  Conn.  459;  Catlin  v.  Spring- 
field F.  Ins.  Co.,  1  Sum.  (C.  C.)  434;  Cornell  v.  Le  Roy,  9  Wend.  (N. 
Y.)  163. 

m  Blasingame  v.  Home  Ins.  Co.,  75  Cal.  633;  17  Pac.  Rep.  92.~»:  Bank 
of  River  Falls  v.  German  American  Ins.  Co.,  72  Wis.  535;  40  N.  W. 
Rep.  506. 

130  Employers'  Liability  Assnr.  Co.  v.  Rochelle  (Tex.  Civ.  App.  1S96), 
35  S.  W.  Rep.  869. 

m  Mutual  L.  Ins.  Co.  v.  Lebrie.  71  Fed.  Rep.  S43,  under  Code  Civ. 
Proc.  N.  Y.,  sec.  533. 
Joyce,  Vol.  IV.  —221 
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declaration  need  not  negative  a  breach  of  the  condition  pro- 
hibiting such  use,  as  these  are  entirely  matters  of  defense.132 
If  the  policy  permits  of  other  concurrent  insurance,  and  pro- 
vides  for  a  prorating  between  all  the  companies  in  such  a  case, 
and  for  the  benefit  of  limiting  clauses  in  the  other  policies, 
it  is  held  that  it  is  not  necessary,  where  other  insurance  is  in 
fact  taken  out,  to  allege  such  other  insurance  in  the  complaint, 
or  to  set  up  the  provisions  of  the  other  policies,  since  it  is  for 
the  defendant  to  avail  itself  of  such  facts  by  way  of  defense  if 
it  desires  to  rely  upon  them.133  Plaintiff  in  an  action  upon  a 
policy  need  not  aver  or  prove  the  truth  of  representations  or 
warranties  contained  in  the  application,  but  it  is  incumbent 
upon  the  defendant,  if  he  relies  upon  the  breach  of  any  of 
such  warranties  as  a  defense,  to  allege  and  prove  the  same.134 
Conditions  subsequent  need  not  be  set  forth  by  the  plaintiff 
in  his  declaration.135  In  the  following  case  where  the  cer- 
tificates of  a  mutual  benevolent  society  were  held  to  be  poli- 
cies of  insurance,  and  by  such  a  certificate  an  assessment  was 
required  to  be  made  in  an  action  against  the  society,  it  was 
held  that  the  fact  that  such  assessment  would  not  produce  the 
amount  required  by  the  certificate  was  a  matter  of  defense, 
and  not  necessary  for  the  plaintiff  to  aver.136  And  where  a 
provision  in  the  policy  permits  the  insurer  to  replace  or  re- 
build in  lieu  of  paying  a  cash  loss,  it  is  held  to  be  unnecessary 
to  aver  a  refusal  by  the  company  to  rebuild  or  replace,  since 
this  is  a  condition  subsequent,  and  one  of  which  the  insurer 
may  avail  himself  or  not  as  he  wishes.137 

1  3(585.    What  Declarations  Need  not  Aver — Generally. 

Conclusions  of  law  need  not  be  averred.  Thus,  where  a  dec- 
laration alleged  that  a  settlement  of  the  claim  due  upon  a  pol- 

132  Hunt  v.  Hudson  River  Ins.  Co.,  2  Duer  (N.  Y.),  481. 

«*  iEtna  ins.  Co.  v.  McLeod,  (Kan.  1896),  45  Pac.  Rep.  73. 

,M  American  C.  I.  Co.  v.  Wood,  73  Fed.  Rep.  81;  Chambers  v.  North 
Western  M.  L.  Ins.  Co.  (Minn.  1896),  <17  N.  W.  Kep.  367. 

1M  Forbes  v.  American  M.  L.  Ins.  Co.,  15  Gray  (Mass.),  210;  77  Am. 
Dec.  366;  Eas1  Texas  F.  Ins.  Co.  v.  Dyches,  56  Tex.  ~><%>~>. 

1M  Elkhart  Mnt.  Aid  Soc.  v.  Houghton  (Ind.),  1  West  rtop.  284. 

157  iEtna  Ins.  Co.  v.  Phelps,  27  111.  71;  Union  Ins.  Co.  v.  McCookey, 
o  St.  555. 
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icy  was  obtained  by  representations  on  the  part  of  the  insured 
that  the  policy  had  become  lapsed  by  reason  of  nonpayment  of 
premiums,  the  allegation  was  held  not  material.138  And  in  an 
action  against  an  insurance  company  it  is  held  unnecessary 
to  specially  set  forth  the  fact  that  the  insurer  was  authorized 
by  the  charter  to  insure  against  fire  where  there  is  in  the  com- 
plaint an  allegation  of  authority  to  insure  goods  and  chat- 
tels.139 The  by-laws  generally  need  not  be  set  forth  in  the 
words  of  the  policy,  and  clauses  in  the  policy  not  affecting  the 
rights  of  the  plaintiff  to  sue  do  not  have  to  be  stated.140  Nor 
is  it  necessary  to  aver  the  date  and  title  of  the  act  of  incor- 
poration of  the  defendant  company,  for  a  reference  to  such 
act  is  sufficient.141  Inasmuch  as  cancellation  of  a  policy  must 
presumably  be  made  with  the  knowledge  and  consent  of  the 
assured,  such  knowledge  and  consent  need  not  be  averred. 
The  fact  is  merely  one  of  proof.142  Where  a  presumption 
would  arise  from  the  statements  in  the  "declaration  as  to  a  cer- 
tain fact,  it  is  not  necessary  to  state  such  fact.  Thus,  where 
the  policy  of  insurance  upon  which  the  action  was  brought 
provided  that  the  first  premium  should  be  paid  upon  the  de- 
livery of  the  policy,  it  is  sufficient  to  aver  in  the  complaint  the 
execution  of  the  policy  for  value  received,  for  from  this  aver- 
ment it  would  be  presumed  that  such  premium  was  paid  or 
credit  given  therefor.143  If  an  association  enters  into  a  con- 
tract purporting  to  be  a  policy  of  insurance  and  makes  no  ref- 
erence to  the  by-laws  of  the  association,  such  by-laws  are  not 
pertinent  to  the  issue.144  So  also  constructive  or  actual  total 
loss  is  covered  by  an  averment  of  total  loss.145    What  the  court 

1SS  Dunn  v.  Commonwealth  Ins.  Co.,  1  Flip.  (C.  C.)  379. 
"•  Western  Mass.  Ins.  Co.  v.  Duffy,  2  Kan.  347. 

140  Troy  F.  Ins.  Co.  v.  Carpenter,  4  Wis.  20. 

141  Sun  etc.  Ins.  Co.  v.  Dwight,  1  Hill  (N.  Y.),  50. 
10  King  v.  Enterprise  Ins.  Co.,  45  Ind.  43. 

148  Stewart  v.  Union  Mut.  L.  Ins.  Co.  (N.  Y.  S.  C),  43  N.  Y.  St.  Rep. 
(1S94),  805;  17  N.  Y.  Supp.  (1S92)  886.  See,  also,  Bank  of  River  Falls 
v.  German  American  Ins.  Co.,  72  Wis.  535;  40  N.  W.  Rep.  50G. 

144  Lagrove  v.  Zimmerman  (S.  C.  1S9G),  24  S.  E.  Rep.  290,  Gray,  J., 
dissenting. 

148  Snow  v.  Union  Mut.  M.  Ins.  Co.,  24  Pick.  (Mass.)  40G;  10  Gray 
(Mass.),  131;  119  Mass.  592. 
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will  notice  judicially  it  is  not  necessary  to  plead.  Thus,  in 
an  action  against  an  insurance  company  for  the  violation  of  a 
statute148  requiring  a  certain  statement,  the  insurance  com- 
missioner in  his  d(  claration  need  only  aver  the  failure  to  com- 
ply therewith,  fur  the  court  will  notice  the  requirements  of  the 
statute.147  "Where  there  is  a  contract  for  the  renewal  of  a 
policy  in  an  action  for  the  breach  thereof,  it  is  only  necessary 
to  aver  the  terms  and  conditions  of  the  contract  of  renewal, 
and  it  is  not  necessary  to  set  forth  the  terms  and  conditions  of 
the  former  policy,  or  that  the  renewal  premium  has  been 
paid.148  In  an  action  by  trustees  it  is  only  necessary  to  aver 
the  fact  that  they  are  interested  as  trustees  and  sue  as  such. 
It  is  not  necessary  to  aver  the  nature  and  extent  of  their 
trust.149  Where  an  action  is  brought  to  recover  back  the  capital 
of  an  insolvent  insurance  company,  which  in  fraud  of  its  cred- 
itors had  been  divided  among  the  stockholders,  it  is  unneces- 
sary to  aver  that  the  distribution  was  with  intent  to  defraud 
creditors.150  "Where  it  is  sufficient  under  the  Nebraska  code151 
to  allege  that  all  conditions  have  been  performed  on  the  part 
of  the  plaintiff,  it  is  unnecessary  to  specifically  allege  service 
of  notice.152  As  a  general  rule,  all  unnecessary  and  superflu- 
ous averments  or  phrases  may  be  stricken  out  upon  a  motion  to 
that  effect  or  by  the  court  of  its  own  accord.153 

§  3686.  Admissions  by  the  Pleadings — What  They 
do  not  Admit. — Such  material  averments  in  the  pleadings 
of  either  party  as  are  not  denied  are  by  such  failure  to  deny 
generally  admitted  to  be  true  for  the  purposes  of  the  case.154 
Thus,  an  averment  that  the  property  was  worth  "more  than 
all  the  insurance  thereon,"  if  not  denied,  will  be  construed  as 

14t  Wagner's  Mo.  Stats.,  709,  sec.  23. 
117  State  v.  Case,  53  Mo.  24G. 

148  Gold  v.  Sun  Ins.  Co.,  73  Cal.  210;  14  Pac.  Rep.  78G. 
1<J  ilriish.iw  v.  Mutual  Safety  Ins.  Co.,  2  Blatcbf.  (C.  C.)  99. 
180  Osgood  v.  Laytin,  3  Abb.  Dec.  (N.  Y.)  418. 
U1  Neb.  Civ.  Code,  sec.  128. 

"»  German-American  Ins.  Co.  v.  Etherton,  25  Neb.  505;  41  N.  W. 
Rep.  400. 
,M  Mutual  R.  L.  Ins.  Co.  v.  Cannon.  48  Ind.  204. 
144  Peoria  M.  &  F.  Ins.  Co.  v.  Lewis,  IS  111.  553. 
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admitted.155  And  where  the  defendant  alleged  certain  things 
in  its  answer  and  the  plaintiff  in  a  replication  averred  a  waiv- 
er as  to  the  facts  the  defendant  had  set  forth,  it  was  held  an 
admission  by  the  plaintiff.156  An  allegation  by  the  plaintiff 
that  she  believed  a  certain  amount  to  be  due  was  held  as  ad- 
mitted where  there  was  no  denial,  unless  the  reasons  stated  in 
the  answer  render  the  claim  invalid.157  In  an  action  by  one 
beneficiary  against  another  where  an  admission  is  made  in  the 
complaint  to  which  the  defendant  answers,  and  the  plaintiff 
then  amends  his  complaint,  denying  the  right  of  the  defendant 
to  any  part  of  the  proceeds  of  the  policy,  he  cannot  claim 
that  the  facts  admitted  in  the  answer  estop  the  defendant  from 
any  right  under  the  policy  unless  the  admissions  in  the  orig- 
inal complaint  are  given  equal  force.158  An  averment  of  total 
loss  is  held  not  admitted  where  the  defendant  pleads  fraud- 
ulent concealment.150  And  where  the  defendant  pleaded  in- 
surable interest  in  the  plaintiff  it  was  held  not  to  admit  the  ex- 
tent of  the  loss  claimed.160 

§  3687.  Amendments. — The  declaration  may  be  amended, 
but  should  not  state  a  new  cause  of  action.161  "Where  a  com- 
plaint showed  that  suit  was  begun  before  expiration  of  the 
time  after  furnishing  proofs  of  loss  an  amendment  was  al- 
lowed showing  waiver  of  this  condition.162  The  amendment 
may  be  made  at  any  time  during  the  trial  of  the  case.163 

m  Marshall  v.  Thames  etc.  Ins.  Co.,  43  Mo.  586. 

158  Murphy  v.  People's  Equitable  Mut.  Ins.  Co..  7  Allen  (Mass.),  239. 

m  Doty  v.  New  York  State  Mut.  B.  Assn.,  9  N.  Y.  Supp.  42. 

,M  MacDonald  v.  Humphries,  56  Ark.  63;  19  S.  W.  Rep.  234. 

,30  King  v.  Walker,  2  Hurl.  &  C.  384;  33  L.  J.  Ex.  167;  s.  c,  affirmed, 
3  Hurl.  &  C.  209;  11  Jur.,  N.  S.,  43;  33  L.  J.  Ex.  325;  13  Week.  Rep. 
235. 

180  Clark  v.  Western  Assur.  Co.,  25  U.  C.  Q.  B.  209. 

1Bl  Connecticut  F.  Ins.  Co.  v.  Judge,  77  Mich  231;  43  N.  W.  Rep. 
871;  Croghan  v.  Underwriters'  Agency,  53  Ga.  109. 

161  California  Ins.  Co.  v.  Cracey.  14  Colo.  70;  24  Tac.  Rep.  577. 

163  Clark  v.  Phoenix  Ins.  Co.,  36  Cal.  16S:  Maxwell  v.  Day,  4.">  Ind. 
509;  Mutual  B.  Life  Ins.  Co.  v.  Cannon,  48  Ind.  264;  citing  2  Giff.  & 
H.  104,  sec.  78;  Warren  v.  Ocean  Ins.  Co.,  16  Me.  439;  33  Am.  Dec. 
674;  Wynne  v.  Liverpool.  L.  &  G.  Ins.  Co..  71  X.  C.  121;  Farmers  & 
Mechanics'  Ins.  Co.  v.  Simmons,  30  Pa.  St.  299;  Bonner  v.  Home  Ins. 
Co.,  13  Wis.  077. 
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Thus,  the  plaintiff  having  omitted  to  set  forth  one  of  the  con- 
ditions of  the  contracl  waa  allowed  to  amend  by  the  addition 
of  such  condition  to  her  declaration.164  So  where  the  replica- 
tion was  a  departure  the  plaintiff  was  allowed  to  amend.165 
Where  the  action  is  not  brought  in  the  name  of  the  proper 
parties  it  may  be  amended  by  inserting  such  names,106  or  im- 
proper joinder  may  be  corrected  by  an  amendment  omitting 
the  name  of  all  except  the  party  to  the  contract.  And  this 
may  be  done  after  a  verdict  upon  the  motion  for  a  new 
trial.167  Where  a  new  trial  had  been  granted  a  refusal  to  al- 
low an  amendment  making  the  title  of  the  plaintiff  to  the 
property  material,  which  defect  the  appeal  had  showed  to  ex- 
ist in  the  answer,  was  held  to  be  error.168  It  has  been  held  that 
if  the  pleadings  are  defective  on  account  of  the  omission  of 
some  fact,  wdiich  defect  could  have  been  amended  as  a  matter 
of  right  after  the  verdict,  it  will  be  treated  as  amended  where 
the  defect  was  not  noticed  during  the  trial  of  the  case.169 
Where  the  plaintiff  took  issue  upon  three  of  the  defendant's 
pleas  in  bar  and  demurred  to  the  fourth,  upon  which  demurrer 
judgment  was  given  for  the  defendant  which  judgment  upon 
the  trial  of  issues  taken  on  the  other  three  pleas  was  held  to  de- 
cide the  whole  case,  the  plaintiff  was  allowed  to  amend  three 
terms  thereafter  by  replying  to  the  fourth  plea,  the  ground  be- 
ing mistake  of  counsel.170  Under  the  Iowa  code  permissive  of 
the  insertion  of  material  allegation,171  where  an  action  has 
been  brought  at  law  the  pleadings  may  be  amended  so  as  to 
change  it  to  an  action  in  equity.172 

§  3688.      Multifariousness.  —  A    complaint    uniting    in 
the  same  count  two  distinct  claims  founded  on  two  different 

144  New  York  L.  Ins.  Co.  v.  Hendrew,  24  Gratt.  (Va.)  536. 

*•  Scott  v.  Insurance  Co.,  9  Thila.  (Pa.)  266. 

im  Teutonia  L.  Ins.  Co.  v.  Mueller,  77  111.  22. 

m  Finney  v.  Bedford  Commercial  Ins.  Co.,  8  Met.  (Mass.)  348. 

im  Pangborn  v.  Continental  Ins.  Co.,  67  Mich.  683;  35  N.  W.  Rep. 
814. 

180  Lycoming  &  Ins.  Co.  v.  Schollenberger,  44  Pa.  St  259. 

iw  Rogers  v.  Magma  Ins.  Co..  2  Hall  (N.  T.),  559. 

in  Iowa  Code.  sees.  2514,  2689. 

m  Pnrnos  v.  Hekla  P.  Tns.  Co..  7.r>  Towa.  11:  30  N.  W.  Rep.  122; 
Newman  v.  Covenant  Mut.  B.  Assn.,  76  Iowa,  56;  40  N.  W.  Rep.  87. 
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sets  of  regulations  of  a  society  is  bad.173  And  a  bill  for  recov- 
ery of  an  amount  due  upon  a  life  insurance  policy  is  multifari- 
ous which  sets  forth  both  a  policy  actually  issued  with  a  right 
to  recover  on  the  same  and  the  fact  that  the  plaintiff  is  entitled 
to  a  paid-up  policy,  because  he  has  conformed  to  the  conditions 
of  the  first  policy  and  declaring  on  the  paid-up  policy.174 
AVhere  an  award  was  made  against  several  insurers  upon  a 
joint  submission  in  an  action  to  set  it  aside,  the  bill  was  held 
not  multifarious  because  the  several  insurers  had  joined  there- 
in.175 A  bill  for  discovery  is  not  multifarious  where  one  pol- 
icy is  under  seal  and  the  other  is  not.176  A  bill  in  equity  is 
not  held  bad  on  this  account  where  it  joins  with  a  prayer  for 
an  injunction  against  the  defendants  to  prevent  the  prosecu- 
tion of  the  action  at  law  in  the  same  court  a  count  for  the  re- 
covery of  premiums  paid;177  nor  does  the  joining  of  a  prayer 
for  the  delivery  up  and  cancellation  of  the  policy  with  one 
for  a  commission  to  examine  witnesses  render  the  bill  multi- 
farious.178 

§  3689.  The  Answer. — The  defendant  should  aver  in 
his  answer  such  facts  as  constitute  the  basis  of  his  defense, 
and  this  will  be  sufficient  Conclusions  of  law  should  not 
be  stated.179  Thus,  where  the  defense  is  a  violation  of 
the  by-laws  of  the  society,  such  rules  and  by-laws  should 
be  set  forth  in  the  answer,180  and  such  by-laws  should 
appear  to  have  been  adopted  before  insurance  was  af- 
fected.181 A  denial  "that  any  such  assessment  has  been 
made  as  is  set  forth  in  the  plaintiff's  declaration"  is  sufficient, 
in  an  action  to  recover  an  assessment  on  a  deposit  note,  to  au- 

m  Portage  Lake  etc.  B.  Soe.  v.  Phillips,  36  Mich.  22. 
"*  Universal  L.  Ins.  Co.  v.  Pevore,  83  Va.  267;  2  S.  E.  Rep.  33. 
175  Hartford  F.  Ins.  Co.  v.  Bonner  M.  Co.,  11  L.  R.  Annot.  623;  20 
Ins.  L.  J.  232;  44  Fed.  Rep.  151. 
173  Mills  v.  Campbell.  2  Younge  &  C.  3S9. 
m  Equitable  Life  Assur.  Co.  v.  Patterson.  1  Fed.  Rep.  126. 
178  Commercial  Mut.  Ins.  Co.  v.  McLoon.  14  Allen  (Mass.),  351. 
m  National  B.  Assn.  v.  Bowman.  110  Ind.  355. 
180  Gray  v.  National  B.  Assn..  111  Ind.  531 :  11  N.  E.  Rep.  477. 
181  Cox  v.  Farmers'  Mut.  F.  Ins.  Assn.,  4S  N.  J.  L.  53. 


§  3689  pleadings.  352S 

thorize  denials  of  the  validity  of  the  assessment.182  Where 
the  insurer  relies  on  the  fact  that  prohibited  articles  are  kept, 
he  need  not  specify  such  articles,  as  he  cannot  be  presumed  to 
know  them,  but  haying  specified  some  without  alleging  others 
being  kept  he  is  confined  to  those  alleged.183  It  has  been  held 
sufficient  to  allege  a  condition  and  non-compliance  there- 
with, repeating  the  language  of  the  condition.184  "Where  the 
plaintiff  avers  a  waiver,  it  is  sufficient  to  deny  in  express 
terms  that  there  has  been  any  waiver.185  An  answer  enumer- 
ating several  conditions  and  alleging  non-compliance  wTith  one 
should  specify  which  one.186  If  the  answer  admits  that  there 
is  more  money  in  the  treasury  than  sufficient  to  pay  the  sum 
called  for,  plaint  ill  need  not  prove  there  is  sufficient  to  meet 
his  claim.187  In  an  action  upon  a  policy  an  answer  alleging 
the  failure  of  the  plaintiff  to  pay  assessments  within  the  time 
required  is  sufficient,  as  no  one  else  is  presumed  to  have  paid 
6iich  assessment.188  If  the  insurer  defends  an  action  upon  a 
policy  of  insurance,  alleging  that  answers  in  the  application 
were  untrue,  it  must  specifically  allege  the  answers  which  it 
claims  are  false,  and  confine  its  proof  to  those  specified.189 
Where  the  defendant  in  his  answer  avers  untrue  answers  by 
the  insured  in  the  application,  and  makes  profert  of  it,  it  is  not 
compulsory  upon  him  to  file  it  by  the  Rhode  Island  practice.190 
If  the  defendant  in  his  answer  alleges  false  and  untrue  state- 
ments as  to  prove  such  loss  which  under  the  terms  of  the  pol- 
icy would  render  it  void,  and  the  plaintiff  does  not  reply  there- 

185  Toople's  Equitable  Mut.  F.  Ins.  Co.  v.  Arthur,  7  Gray  (Mass.), 

267. 

las  phoenix  Ins.  Co.  v.  Lawrence.  4  Met.  (Ky.)  9;  81  Am.  Dec.  521. 

,M  Deweea  v.  Manhattan  Ins.  Co..  34  N.  J.  244. 

us  Vogel  v.  People's  Mut  P.  Ins.  Co.,  9  Cray  (Mass.).  23. 

»8  Evarts  v.  United  States  Mut  Ace.  Assn..  40  N.  Y.  St.  Rep.  848. 

m  Elmer  v.  Mutual  B.  L.  S.  Assn.  of  America,  71  N.  Y.  639. 

,M  Cray  v.  Supreme  Lodge  K.  of  DT.,  118  Ind.  923;  20  N.  E.  Rep. 
833. 

"'  Chambers  v.  North  Western  M.  T>.  Tns.  Co.  (Minn.  1896),  07  N. 
W.  Rep.  367.  See  Benjamin  v.  Connecticut  Indem.  Assn.,  44  La. 
Ann.  1017;  32  Am.  St.  Rep.  302;  Morrison  v.  Insurance  Co.,  69  Tex. 
853;  5  Am.  St.  Rep.  63. 

100  Merely  v.  Metropolitan  L.  Ins.  Co.,  23  Fed.  Rep.  25. 


3529  pleadings.  §  3G90 

to,  under  the  Kentucky  Civil  Code  such  answer  will  be  con- 
sidered as  true.191 

§  3690.   Answer — Insufficient — No  Defense.— Where  the 

policy  prohibits  alienation  of  the  property  or  any  change  in 
the  title  in  an  action  thereon,  a  plea  alleging  a  sale  thereof 
without  the  company's  consent  is  bad  for  not  averring  that  it 
was  made  before  the  occurrence  of  the  loss,  and  for  not  aver- 
ring that  the  director's  consent  had  not  been  given  where  such 
consent  was  required.192  And  a  plea  alleging  a  change  in  the 
title  by  voluntary  transfer  to  which  the  defendant  had  not  con- 
sented, and  by  which  the  policy  became  void,  is  bad  as  present- 
ing an  issue  of  fact  and  law  to  a  jury.193  Where  an  insurance 
is  transferred  from  one  company  to  another,  an  answer  alleging 
that  the  plaintiff  was  not  in  good  standing  in  the  company  is 
the  conclusion  of  the  pleader,  and  not  sufficient.104  "Where 
an  accident  policy  excepted  death  occurring  while  insured  was 
engaged  in  any  unlawful  act,  and  under  the  statute  seining 
was  prohibited  under  certain  circumstances  in  streams  above 
tide  water,  an  answer  in  an  action  alleging  that  insured  met 
death  while  engaged  in  seining  in  a  certain  river  but  neglect- 
ing to  state  that  said  stream  was  above  tide  water,  was  held 
bad  on  demurrer.195  If  fraud  is  relied  upon  as  a  defense  facts 
should  be  stated  to  show  in  what  the  fraud  consisted.196  That 
fire  was  caused  by  negligence  or  carelessness  is  not  a  sufficient 
defense  by  itself  in  the  absence  of  facts  showing  it  to  be  willful 
or  fraudulent.197  And  also  in  the  plea  of  material  misrepre- 
sentation facts  should  be  stated  showing  how  it  was  material,198 
and  where  the  defendant  averred  the  use  of  the  building  for 

191  Johnson  v.  Connecticut  F.  Ins.  Co.,  84  Ky.  470;  2  S.  W.  Rep.  151. 

192  Illinois  F.  Ins.  Co.  v.  Stanton,  57  111.  354.  See,  also,  Peoria  M.  & 
F.  Ins.  Co.  v.  Lewis,  18  111.  553. 

183  Clay  F.  &  M.  Ins.  Co.  v.  The  Dutchman,  75  111.  285. 

194  People's  Mut.  Assur.  Fund  v.  Baesse,  92  Ky.  290;  17  S.  W.  Rep. 
630;  21  Ins.  L.  J.  157. 

198  Conboy  v.  Railway  Officials  etc.  Ace.  Assn.  (Ind  App.  1896),  43 
N.  E.  Rep.  1017. 

1M  Sterling  v.  Mercantile  Mut.  Ins.  Co.,  32  Pa.  St.  75. 

197  Phrenic  Ins.  Co.  v.  Sullivan,  39  Kan.  490;  78  Pac.  Rep.  528. 

m  Hodgson  v.  Marine  Ins.  Co.,  5  Cranch  (U.  S.),  100. 
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extra-hazardous  purposes  different  from  its  represented  use, 
the  plea  should  also  set  forth  that  its  use  was  different  from 
that  when  the  policy  was  issued,  and  that  the  insurance  would 
either  have  been  issued  at  an  increased  rate  if  known  or  nut 
at  alL199  The  execution  of  a  policy  which  is  described  in  the 
declaration  must  be  denied  in  the  affidavit,  or  it  cannot  be  re- 
jected at  the  trial  of  the  case.200  An  answer  of  the  defendant 
averring  fraudulent  statements  of  loss  is  held  not  sufficient. 
It  should  aver  that  such  statement  had  been  made  to  the  agent 
of  the  company,  the  company  itself,  or  in  connection  with 
some  transaction  concerning  the  loss.201  Where  the  defend- 
ants plead  the  exclusive  jurisdiction  of  another  county  con- 
ferred by  a  private  law,  they  must  show  that  they  have  com- 
plied with  the  requirements  of  that  law.202  And  in  "Wisconsin 
it  was  held,  where  the  plea  alleged  that  "the  directors  had  re- 
jected the  claim  of  the  plaintiff,"  that  it  was  defective  for  not 
alleging  that  it  was  rejected  "within  thirty  days  after  notice 
of  the  loss."  203  Where  a  marine  insurance  covered  all  losses 
which  might  occur,  the  defendants  pleaded  (1)  that  a  part  of 
the  cargo,  which  was  gunpowder,  was  negligently  stored,  as  a 
result  of  which  the  fire  occurred;  (2)  loss  by  negligence  of  of- 
ficers and  crew  in  carrying  a  light  of  some  kind  where  the 
powder  was  stored,  by  means  of  which  it  ignited;  (3)  that  the 
gunpowder  increased  the  risk  contrary  to  the  meaning  of  the 
policy;  and  (4)  that  the  loss  was  caused  by  the  officers  and 
crew  taking  and  carelessly  keeping  the  powder  which  caused 
the  loss.  The  plea  was  held  no  answer  to  the  action.204  In  an 
action  to  recover  for  the  loss  of  a  horse,  the  policy  being  dated 
March  14th,  to  commence  March  9th,  the  plea  was  held  de- 
fective for  not  stating  that  the  horse  was  diseased  at  the  time 
of  the  insurance,  as  it  only  stated  that  it  was  diseased  when 
the  policy  was  issued,  and  the  policy  provided  that  "insurers 

,M  Kentucky  etc.  Ins.  Co.  v.  Southard,  8  B.  Mon.  (Ky.)  (534. 
500  Illinois  Mut.  F.  Ins.  Co.  v.  Marcella  Mfp.  Co.,  6  111.  23G. 
Ml  Aurora  etc.  Ins.  Co.  v.  Johnson.  4G  Ind.  315. 
**  Arnett  v.  Milwaukee  etc.  Ins.  Co..  22  Wis.  518. 
**  Arnett  v.  Milwaukee  etc.  Ins.  Co..  22  Wis.  518. 
*»  Waters  v.  Merchants'  Louisville  Ins.  Co.,  11  Pet.  (U.  S.)  213;  s.  c, 
1  McLean  <C.  C.)  275. 
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shall  not  be  liable  if  the  animal  was  diseased  at  the  time  of 
the  insurance."205  A  benefit  society  cannot  plead  in  defense 
to  an  action  upon  a  certificate  which  provides  for  an  assess- 
ment the  fact  that  no  assessment  has  been  levied,  or  that  no 
fund  exists.  It  is  the  duty  of  the  officers  to  levy  the  assess- 
ment, and  in  such  case  the  association  "cannot  lie  by  and 
omit  to  put  into  operation  the  means  possessed  by  it  to  obtain 
the  fund,  and  omit  payment  because  of  its  own  neglect  of  du- 
ty. This  would  be  to  take  advantage  of  its  own  wrong."  20s 
Defendants  cannot  avail  themselves  of  defense  of  no  insurable 
interest  where  they  have  previously  by  their  act  and  conduct 
acknowledged  such  interest.207  Where  the  answer  denies  in 
the  words  of  the  complaint  that  the  loss  occurred  on  a  certain 
day,  it  is  negative  pregnant,  and  insufficient,  since  it  admits 
that  it  may  have  occurred  some  other  day.208  It  has  been  held 
that  where  a  judgment  is  rendered  in  another  state  and  an  ac- 
tion of  debt  brought  thereon  the  plea  nil  debit  is  not  good.209 
The  plea  setting  forth  that  the  plaintiff  was  a  foreign  insur- 
ance company  is  insufficient,  without  alleging  non-compliance 
with  the  statute.210  In  those  states  where  code  pleading  ex- 
ists, if  the  complaint  is  sworn  to,  each  and  every  allegation 
therein  must,  as  a  general  rule,  be  specifically  denied  by  the 
defendant  in  his  answer. 

§  3691.     Matters  Specially  Pleaded — General  Issue. — 

The  defendant  must  specially  plead  all  matters  upon  which  he 
relies  to  defeat  the  plaintiff's  action.211  Thus,  he  must  aver  in 

•09  American  Home  Ins.  Co.  v.  Patterson,  28  Ind.  17. 

308  Freeman  v.  Mut.  B.  Soc,  42  Hun.  (N.  Y.),  252;  Harkinson  v. 
Page.  31  Fed.  Rep.  184;  Birnbaum  v.  Passenger  C.  etc.,  15  Week.  Not. 
Cas.  (Pa.)  518. 

107  New  England  Ins.  Co.  v.  Wetmore.  32  111.  22. 

**  Sehaetzel  v.  Gerrnantown  Ins.  Co.,  22  Wis.  412. 

**»  Knickerbocker  L.  Ins.  Co.  t.  Barker,  55  111.  241. 

™  Black  r.  Enterprise  Ins.  Co.,  33  Ind.  223. 

nl  Franklin  F.  Ins.  Co.  v.  Hamill,  6  Gill  (Md.),  87;  5  Md.  170:  Mnyor 
of  New  York  v.  Brooklyn  Ins.  Co.,  43  N.  Y.  4G5;  s.  c,  3  Abb.  Dec. 
(N.  Y.)  251;  41  Barb.  231;  Fogg  v.  Griffen,  2  Allen  (Mass.),  1;  Dyer 
v.  Pisoataqua  F.  &■  M.  Ins.  Co..  53  Me.  118;  Castor  v.  Monmouth  F. 
Ins.  Co.,  54  Me.  170.    Examine  Illinois  Mut.  F.  Ins.  Co.  v.  Marseilles 
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his  plea  failure  of  insured  to  state  the  nature  of  his  interest, 
or  he  cannot  upon  the  trial  of  the  case  show  such  fact.212  A 
misrepresentation  will  be  of  no  avail  to  defeat  the  action  un- 
lees  i  be  answer  sets  it  forth  as  a  ground  of  defense.215  "Where 
under  the  system  of  pleading  a  general  averment  of  perform- 
ance of  conditions  precedent  is  permitted,  and  one  of  these  con- 
ditions is  that  there  shall  bean  award  by  arbitrators,  the  insurer, 
in  order  to  take  advantage  of  the  nonperformance  of  such  con- 
dition, must  specially  set  up  such  nonperformance  in  its  an- 
swer.214 If  the  defendant  relies  upon  the  fact  that  the  property 
was  destroyed  by  the  insured,  he  must  plead  such  in  his  an- 
swer.215 AVhere  the  insurer  exempts  itself  from  liability  in  case 
the  insured  violates  any  of  the  rules  of  the  corporation  in  whose 
(in  ploy  he  is,  such  exemption  is  not  available  as  a  defense  unless 
specially  pleaded.216  The  defense  that  no  due  notice  has  been 
received  where  due  notice  is  not  alleged  in  the  complaint  must 
be  expressly  averred.217  In  Iowa  the  defendant  may  demur213 
if  the  action  has  not  been  commenced  within  the  time  speci- 
fied in  the  policy  instead  of  specially  pleading,  as  was  former- 
ly required.210  There  is  no  uniform  rule  as  to  what  facts 
should  be  specially  pleaded  and  what  may  be  proved  under  the 
general  issue.21 9a  The  better  rule  would  seem  to  be  that  all 
facts  which  form  the  basis  of  the  defense  to  the  action  should 
be  specially  set  forth.  Under  the  plea  of  the  general  issue  it 
has  been  held  that  fraud  and  misrepresentation  are  inadmis- 

Mfff.  Co..  0  111.  236;  rino  v.  Merchants  Tns.  Co..  10  La.  Ann.  214; 
Mueller  v.  Futnam  F.  Ins.  Co..  45  Mo.  S4:  Marino  Tns.  Co.  v.  Hodg- 
son. 0  Craneh  (TJ.  S.)  200;  Benjamin  v.  Connecticut  Iudem.  Assoc, 
44  La  Ann.   1017;  32  Am.   St.  Rep.  302. 

ta  Insurance  Co.  v.  Woodruff.  20  N.  J.  L.  (2  Dutch.  541. 

"»  Sussex  Co.  Mut.  Ins.  Co.  v.  Woodruff,  20  N.  .7.  Eq.  541;  Haskins 
v.  Hamilton  Mut.  Ins.  Co..  5  Gray  (Mass.),  342;  Moly  v.  Mohawk 
Valley  Ins.  Co.,  5  Gray  (Mass.),  541 

11 »  Kahnweiler  v.  Phenix  Ins.  Co..  07  Fed.  Rep.  4S3;  Liverpool  &  L. 
&  <;.  Tns.  v.  Hall,  1   Kims.  App.  18;  41  Pac.  Rep.  65. 

5,1  Moly  v.  Liverpool  etc.  Tns.  Co.  (Mich.  S.  C.t.  52  X.  W.  Rep.  869. 

*»  Standard  L.  &  A.  Ins.  Co.  v.  Jones,  94  Ala.  434;  10  S.  Rep.  530. 

21T  Coburn  v.  Travelers'  Ins.  Co.  145  Mass.  220;  13  N.  E.  Rep.  004. 

M  Iowa  Rev.  Stats.  1860. 

s"  Carter  v.  Humboldt  etc.  Ins.  Co..  12  Iowa,  287. 

?"i  Si'o  Benjamin  v.  Connecticut  lndem.  Assoc,  44  La.  Ann.  1017; 
32    Am.    St.    Rep.    302. 
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sible,  and  if  the  defendant  relies  on  these  matters  he  should 
plead  them.220  But  where  the  plaintiff  offered  in  evidence 
the  policy  by  which  the  application  was  made  a  part  thereof, 
and  where  there  was  a  warranty  of  the  truth  of  certain  state- 
ments in  such  application,  it  was  held  that  the  defendant 
could,  under  plea  of  general  issue,  show  that  such  statements 
were  untrue.221  So  the  plea  of  general  issue  where  an  action 
has  been  brought  upon  a  valued  policy  does  not  put  the  plain- 
tiff upon  proof  of  his  interest  in  the  subject  of  insurance,222 
though  where  the  defendant  makes  a  general  denial  of  an  alle- 
gation of  compliance  with  conditions  precedent,  it  is  held  suf- 
ficient to  admit  all  defenses,  proof  of  which  depends  upon  non- 
compliance with  such  condition.  In  an  action  upon  a  life  pol- 
icy the  defendant  must  specially  plead  death  from  intentional 
injuries  as  excepted  by  a  clause  in  the  policy,  for  this  defense 
is  not  open  to  him  under  a  general  denial.223  Where  the  de- 
fendant sets  up  in  his  answer  a  false  statement  in  the  applica- 
tion for  insurance,  he  should  allege  in  what  particular  such 
statement  was  false.  It  has  been  held  that  he  cannot  class  sev- 
eral diseases  together  and  compel  the  plaintiff  to  prove  that  no 
one  of  the  family  was  afflicted  with  any  of  them.224  From 
the  above  it  will  be  seen  that  misrepresentation,  fraud,  the  use 
of  prohibited  articles,  or  forbidden  use  of  the  premises,  and 
noncompliance  with  the  warranties  should  be  specially  pleaded. 
It  has  likewise  been  so  held  in  the  defense  of  no  insurable  in- 
terest in  the  insured  and  concealment.225  In  marine  policies 
the  illegality  of  the  voyage226  and  deviation  from  or  abandon- 

*»  Home  Ins.  Co.  v.  Curtis,  32  Mich.  402;  5  Ins.  L.  J.  120;  Flynn  v. 
Merchants'  Ins.  Co.,  17  La.  Ann.  135;  Pino  v.  Merchants'  Mut.  Ins. 
Co.,  19  La.  Ann.  214;  Campbell  v.  Aberdeen  F.  &  L.  Ins.  Co.,  3  C.  C. 
S.,  N.  S.,  1010. 

221  Jacobs  v   Mutual  L.  Ins.  Co.,  1  McAr.  (C.  C.)  4S4. 

222  Roos  v.  Merchants'  Mut.  Ins.  Co.,  27  La.  Ann.  409. 

223  Coburn  v.  Travelers'  Ins.  Co.,  145  Mass.  226,  229. 

221  Studwell  v.  Charter  Oak  L.  Ins.  Co.,  17  Hun  (N.  Y.),  G02. 

225  Powles  v.  Inness,  11  Mees.  &  W.  10;  Elkin  v.  James.  13  Mees.  & 
W.  654;  Forbes  v.  American  M.  &  L.  Ins.  Co.,  115  Gray  (Mass.),  249; 
7  Am.  Dec.  360. 

220  Ordonnance  19.  rules  20,  22:  Cunard  v.  Hyde,  29  L.  J.  Q.  B.  6; 
Redmond  v.  Smith,  7  Man.  &  G.  457;  Wilson  v.  Rankin,  35  L.  J.  Q.  B. 
203;  Thompson  v.  Irving,  7  Mees.  &  TV.  367. 
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inent  of  the  voyage  should  be  specially  set  forth  as  a  defense,227 
us  should  also  unseaworthiness.228 

§  3092.  Plea  in  Bar — Abatement. — A  plea  in  bar  that 
an  encumbrance  had  been  placed  upon  the  property  contrary 
to  the  conditions  of  the  policy  should  aver  that  the  insurer 
did  not  assent  or  agree  thereto.220  "Where  a  policy  stated  "that 
if  the  vessel  upon  a  regular  survey  should  be  declared  uusea- 
worthy  by  reason  of  her  being  unsound,  etc.,  the  insurers 
should  not  be  bound  to  pay  the  subscription,"  and  an  action 
was  brought,  the  complainant  stating  the  loss  and  the  facts 
thereof  specifically,  to  which  the  defendant  replied,  admitting 
such  facts  and  pleaded  in  bar  the  survey,  such  plea  was  held 
good.230  In  an  answer  pleading  to  the  jurisdiction  stating  it 
to  be  for  that  purpose  only,  but  containing  a  denial  of  the  ma- 
terial allegations  of  the  complaint,  the  matter  in  abatement  is 
held  to  be  waived  by  the  plea  in  bar.231  "Where  a  policy  was 
conditioned  to  be  void  in  case  the  interest  was  other  than  the 
sole  and  unconditional  ownership,  if  such  other  interest  was 
not  disclosed  to  the  insurer  an  answer  which  alleged  that 
the  property  was  held  in  trust  by  the  plaintiff,  who  had 
not  at  any  time,  either  before  or  after,  disclosed  this  fact 
to  the  insurer,  was  held  to  be  a  plea  in  bar  and  not  merely 
one  in  abatement,  and  further  that  it  was  no  error  in  refusing 
to  determine  the  question  of  due  proofs  of  loss.232  "Where 
under  the  provisions  of  the  policy  the  insured  might  be  re- 
quired to  submit  to  an  examination  under  oath  and  exhibit 
his  bool<s  containing  his  accounts,  etc.,  before  loss  was  payable, 
it  was  held  that  a  refusal  to  comply  with  such  provision  should 
be  pleaded  in  abatement,  as  it  would  if  proven  show  that  there 
was  no  cause  of  action.233  Upon  a  new  trial  of  a  case  matter 
cannot  be  pleaded  in  abatement  which  would  have  been  a  de- 

m  Hamilton  v.  Shedden,  3  Moos.  &  W.  50;  Bold  v.  Rotherham,  8 
Q.  B.  781;  Phillips  v.  Irving,  7  Man.  &  G.  325. 
■  Oroy  v.  Citizens'  Mut.  Ins.  Co..  30  Fed.  Rep.  695. 
°*  Peoria  etc.  Ins.  Co.  v.  Lewis,  18  111.  5."?,. 
«■  Brandegee  v.  National  Tus.  Co.,  20  Johns.  (N.  Y.)  328. 
ni  Rippsteln  v.  St.  Louis  Mutual  L.  Ins.  Co.,  57  Mo.  86. 
m  Smith  v.  Commonwealth  Ins.  Co..  49  Wis.  322. 
m  Weide  v.  Germania  Ins.  Co.,  1  Dill.  (C.  C )  441. 
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fense  upon  the  first  trial,  as  if  not  pleaded  then  it  will  be  held 
to  have  been  waived.234 

§  3693.  Demurrer.  —  The  question  whether  a  plea  is 
or  is  not  defective  must  be  raised  by  demurrer  and  decided 
thereon,235  and  though  a  certain  allegation,  such  as  notice, 
may  be  essential  to  a  good  complaint,  if  the  defect  is  not  de- 
murred to  or  taken  advantage  of  in  the  answer  it  will  be  held 
to  be  waived.236  An  answer  setting  up  only  a  partial  defense 
to  a  count  in  the  complaint  may  be  demurred  to.237  Where 
the  first  special  plea  was  demurred  to  but  the  second  was  unan- 
swered in  any  way,  and  judgment  was  rendered  on  the  second, 
it  was  held  that'  the  demurrer  and  special  pleas  must  be  con- 
sidered as  waived  by  the  parties'  mutual  consent.238  A  com- 
plaint setting  forth  the  policy,  which  provides  that  the  asso- 
ciation will  pay  "the  principal  sum  represented  by  the  payment 
of  two  dollars  by  each  member  of  division  A  of  the  associa- 
tion, ....  which  sum,  however,  is  not  to  exceed  five  thou- 
sand dollars,"  but  containing  no  averment  of  the  number  of 
members  in  division  A,  or  any  from  which  the  amount  which 
such  payment  of  two  dollars  would  realize,  is  defective,  and 
may  be  demurred  to.239  If  there  is  not  sufficient  certainty 
in  the  statement  of  facts,  and  such  uncertainty  is  a  defect,  being 
one  of  four  only,  it  is  not  demurrable.240  It  is  held  in  the 
decision  of  the  question  whether  a  demurrer  should  be  sus- 
tained or  not  that  there  can  be  no  reference  made  to  the  ex- 

a*  Lycoming  Co.  Ins.  Co.  v.  Schieffelin,  44  Pa.  259;  Campbell  v. 
New  England  L.  Ins.  Co.,  98  Mass.  381. 

258  Wilson  v.  Lynch,  1  Hud.  &  Br.  336.  This  would  not  exclude  the 
right  to  have  the  case  dismissed  on  motion  where  the  complaint 
under  a  code  fails  to  state  facts  sufficient  to  constitute  a  cause  of 
action  or  to  have  the  case  dismissed  on  motion  where  not  proven  to 
the  jury. 

**•  Phoenix  Ins.  Co.  v.  Coomes  (Ky.  Sup.  Ct.  1891),  13  Ky.  L.  Pep. 
238. 

2,T  Fitzimmons  v.  City  F.  Ins.  Co.,  18  Wis.  234;  Hoxie  v.  Provideuce 
etc.  Ins.  Co.,  6  P.  I.  517. 

"s  Georgia  Home  Ins.  Co.  v.  Jones,  49  Miss.  80. 

289  Mutual  Ace.  Assn.  v.  Tuggle,  138  111.  428;  reversing  39  111.  App. 
509;  28  N.  E.  Rep.  1066. 

140  West  Mass.  Ins.  Co.  v.  Duffey,  2  Kan.  347. 
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hibits  annexed  to  tlic  complaint.241  Where  the  answer  in  one 
of  its  paragraphs  alleged  that  statement  of  value  had  been 
made  to  the  defendant,  or  how  or  when  it  had  been  made,  it 
was  held  that  the  sustaining  of  a  demurrer  thereto  was  prop- 
er.242 AY  here  the  complaint  in  an  action  upon  a  fire  policy 
ed  that  the  proofs  of  loss  were  delivered  to  and  received 
by  the  defendant  prior  to  a  certain  date,  but  did  not  distinctly 
allege  that  the  thirty  days  provided  for  in  the  policy  had 
elapsed  between  the  time  of  furnishing  such  proofs  and  the 
commencement  of  the  action,  it  was  held  that  the  complaint 
was  not  demurrable,  since  reference  could  be  had  to  the  date 
of  the  filing  of  the  complaint  to  determine  this  fact.243  A  de- 
murrer on  the  ground  of  the  action  being  prematurely  brought 
does  not  raise  an  issue  on  any  averment  of  the  complaint.244 
A  complaint  is  demurrable  which  does  not  set  out  the  policy, 
ownership,  value,  or  proof  of  loss.245  Under  the  Iowa  code 
a  petition  in  which  under  the  facts  stated  the  plaintiff  is  not  en- 
titled to  the  relief  he  demands  may  be  demurred  to.246  It  is 
held  that  a  demurrer  is  sustainable  where  the  complaint  avers 
that  the  company  accepted  a  premium  note  as  absolute  pay- 
ment in  contradiction  to  the  policy,  which  provides  that  a  pre- 
mium note  shall  be  received  as  payment  only  at  the  time  of  its 
maturity.247 

§  3094.  Bill  of  Particulars — Of  Discovery. — Where 
the  defendant  pleaded  among  other  questions  and  answers  as 
forming  the  basis  of  the  contract  the  following,  "Whether  the 
deceased  ever  had  been  afflicted  with  or  had  any  symptoms  of 
any  complaint,"  and  the  answer  "Never,"  and  that  such  an- 
swer was  untrue,  as  the  defendant  had  symptoms  of  disease 
of  the  stomach,  it  was  held  that  the  particulars  of  such  disease 

141  Statham  v.  New  York  L.  Tns.  Co..  45  Miss.  581. 
ia  Aurora  F.  Tns.  Co.  v.  Johnson.  46  Ind.  315. 
»■  Connecticut  Mut.  L.  Tns.  Co.  v.  McWhirter,  73  Fed.  Rep.  444. 
,4*  Pacific  Mut.  L.  Ins.  Co.  v.  Shepardson,  77  Cal.  345;  19  Pac.  Rep. 
583. 
,u  Fmialo  v.  State  Ins.  Co.,  3  Wash.  122;  27  Pac.  Rep.  1063. 
"■  Moore  v.  State  Tns.  Co..  72  Iowa,  414:  34  N.  W.  Rep.  183:  Towa 
Code,  sees.  5,  2H4S.    See  Deering's   Annot  c.  C.  P.  Cal.,  sec.  430. 
»"  Continental  Ins.  Co.  v.  Donian,  125  Ind.  189;  25  N.  E.  Rep.  213. 
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must  be  furnished.248  In  West  Virginia,  under  the  statutes249 
which  provided  that  where  the  defendant  bases  his  defense  up- 
on the  violation  of  some  condition  in  the  policy  he  shall  file 
a  statement  specifying  the  particular  clause  or  condition  upon 
which  he  relies,  it  is  held  that  the  law  intended  such  to  be  the 
same  as  a  bill  of  particulars.250  A  bill  of  discovery  will  not 
lie  against  a  person  who  is  interested  in  the  action,  but  not  a 
party  to  the  record,251  and  it  is  not  necessary  in  such  a  bill  to 
allege  that  the  complainant  without  the  aid  of  the  discovery 
sought  will  be  unable  to  prove  his  case  at  law.  The  purpose  of 
such  a  bill  may  be  to  rebut  the  evidence  upon  which  the  plain- 
tiff relies  as  necessary  to  sustain  his  action.252  Where  both 
a  discovery  and  accounting  are  asked  for  in  the  same  bill,  the 
discovery  is  to  be  regarded  as  incidental  to  the  accounting, 
and  the  bill  will  be  regarded  bad  upon  demurrer  in  case  no 
right  to  an  accounting  is  established.253  There  is  no  trust  re- 
lation involved  between  the  holder  of  a  matured  semi-tontine 
policy  and  the  insurer.  The  relation  is  that  of  debtor  and 
creditor.  A  holder  of  such  a  policy  who  is  dissatisfied  with  the 
surplus  which  is  apportioned  to  him  must  make  sufficient  alle- 
gations of  fraud  in  order  to  maintain  a  bill  for  an  accounting 
and  discovery.254  A  motion  for  bill  of  particulars  is  the  prop- 
er remedy  where  the  complaint  in  an  action  for  injuries  does 
not  state  the  nature  of  the  injury  or  the  damages  resulting 
therefrom.255 

§  3695.  Bill  of  Interpleader. — Where  the  defendant 
in  its  answer  admitted  the  amount  to  be  due,  with  the  excep- 
tion of  dividends  declared  upon  the  policy,  it  was  held  that  it 

,M  Marshall  v.  Emperor  Life  Assur.  Soc,  6  Best  &  S.  886;  s.  e.,  1 
L.  R.  Q.  B.  35;  12  Jur.,  N.  S.,  293;  35  L.  J.  Q.  B.  89;  13  L.  T.,  N.  S., 
281. 

M9  W.  Va.  Acts,  1877,  c.  6. 

550  Capellar  v.  Queen  Ins.  Co.,  21  W.  Va.  576. 

M1  Kerr  v.  Rew,  5  Barn.  &  C.  154. 

MJ  Atlantic  Ins.  Co.  v.  Lamar,  1  Sand.  Cb.  (N.  Y.)  91. 

*»  Everson  v.  Equitable  L.  Assur.  Soc.,  68  Fed.  Rep.  258;  24  Ins.  L. 
J.  401. 

351  Everson  v.  Equitable  L.  Assur.  Soc,  68  Fed.  Rep.  258;  24  Ins. 
L.  J.  401. 

■»  Barney  v.  Hartford,  73  Wis.  95;  40  N.  W.  Rep.  5S1. 
Joyce,  Vol.  IV.— 222 
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could  by  an  action  of  interpleader  against  the  claimants  tender 
the  amount  acknowledged  as  due,  *nd  enjoin  any  action  being 
brought  for  dividends.256  Where  the  insured  upon  his  repre- 
sentations obtains  the  substitution  of  a  policy  payable  to  his 
legal  representatives  for  one  that  was  payable  to  his  wife,  the 
executor  of  the  husband  and  the  wife  of  the  deceased  may  be 
required  to  interplead.257  In  an  action  where  there  were 
several  claimants  beside  the  wife  the  defendant  society  was 
permitted  to  pay  the  money  into  court  and  have  the  other 
claimants  made  defendants  in  its  place.258  Where  a  policy 
was  issued  to  II.  on  another's  life  and  was  afterward  assigned 
as  a  mortgage  security,  H.  appointing  the  assignee  his  attorney 
to  collect  the  proceeds  due  under  the  policy,  and  afterward 
II.  became  insolvent  and  all  of  his  property  passed  to  S.,  as 
assignee  in  an  action  by  the  assignee  of  the  policy,  it  was  held 
that  to  establish  a  case  for  interpleader  conflicting  claims  must 
appear  to  have  existed  when  the  action  commenced,  and  that 
they  had  not  been  caused  by  the  defendant's  act  who  sought 
this  remedy,  and  also  that  II.  had  no  claim,  as  his  interest  had 
passed  to  the  assignee  of  his  other  property  when  he  became 
insolvent,  and  that  the  claim  of  this  provisional  assignee  was 
not  averse  to  that  of  the  assignee  of  the  policy,  since  he  could 
only  claim  such  proceeds  as  there  might  be  after  the  claims  of 
the  assignee  of  the  policy  had  been  satisfied,  and  further  that 
the  company  had  no  right  to  call  upon  the  assignee  of  the  pol- 
icy, he  being  only  a  mortgagee  and  the  provisional  assignee,  to 
interplead.259 

§  3090.  Replication  —  Traverse. — Where  the  answer 
sets  up  misrepresentation  in  defense,  it  is  held  sufficient  to 
tmverse  the  same;  2C0  and  it  is  held  sufficient  replication,  the 

238  Now  England  Mut  L.  Ins.  Co.  v.  Odell,  2  N.  Y.  Supp.  873. 

2:7  Emerich  v.  New  York  T,.  Ins.  Co..  49  Md.  352. 

258  Ballou  v.  Gilo,  50  Wis.  G14;  7  N.  W.  Rep.  273.  See  Stephenson 
v.  Stephenson,  54  Iowa,  534;  Wendt  v.  Iowa  L.  of  EL,  72  Iowa,  682; 
34  N.  W.  Hep.  470. 

250  Deshorongh  v.  ITarris,  5  DeG.,  M.  &  G.  439;  overruling  Fenn  v. 
Edmunds,  5  Hare,  314. 

™  Williamson  v.  Niagara  Dist.  Ins.  Co.,  14  U.  C.  C.  P.  15;  Ben- 
jamin v.  Connecticut Indem.  Assn.,  44  La.  Ann.  1017:  32  Am.  St.  Rep. 
302.    See  Morrison  v.  Insurance  Co.,  G9  Tex.  353;  5  Am.  St.  Rep.  03. 
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assurer  having  alleged  misrepresentation  as  to  encumbrances, 
to  set  out  in  reply  that  the  plaintiff,  when  about  to  purchase 
the  policy  after  a  loss  had  occurred,  had  been  informed  by  the 
defendant's  agent,  whom  he  had  consulted,  that  the  policy  was 
all  right,  and  that  the  company  would  pay  the  loss,  and  further 
alleged  that  this  agent  had  such  authority  as  would  entitle  him 
to  make  the  statement,  in  consequence  of  which  the  policy 
was  purchased  by  the  plaintiff.261  Where  the  plaintiff  pleaded 
waiver  of  the  condition  as  to  when  suit  should  be  brought  in 
answer  to  defendant,  it  was  held  bad  for  not  showing  with  suf- 
ficient certainty  the  facts  the  plaintiff  expected  to  prove  to 
sustain  a  plea  of  waiver.262  A  replication,  to  be  sufficient, 
should  negative  all  material  facts  of  the  plea,263  and  in  a  life 
policy,  where  the  contract  made  the  by-laws  a  part  thereof,  a 
replication  stating  that  the  plaintiff,  who  was  the  insured's 
wife,  had  no  knowledge  of  such  by-laws  and  that  she  had  con- 
tracted debts  in  the  expectation  that  she  would  receive  the 
amount  due  upon  the  policy,  was  held  bad.264  In  an  action 
upon  a  fire  policy,  the  defendant  having  alleged  that  the  pol- 
icy did  not  state  the  true  interest  of  the  assured,  and  was  in 
consequence  void,  the  replication  is  sufficient  which  alleges  the 
true  interest  of  the  plaintiff  and  facts  in  estoppel  of  the  insur- 
er's claiming  any  advantage  from  such  an  omission  in  the  pol- 
icy.265 The  plaintiff  should  reply  to  a  new  matter  alleged  in 
the  defendant's  answer.266  "Where  the  plaintiff  alleges  in  his 
reply  authority  in  the  agent  of  the  defendant  company  to  waive 
conditions  in  the  application,  this  averment  will,  under  the 
Kansas  code,  be  considered  as  denied.267  The  code  provides 
that  "the  allegation  of  new  matter  in  the  reply  shall  be  deemed 
to  be  controverted  by  the  adverse  party  as  upon  direct  denial  or 

*"  Phoenix  Ins.  Co.  v.  Copeland,  86  Ala.  551;  6  S.  Rep.  143. 

*»  Oakman  v.  City  Ins.  Co.,  9  R.  I.  356.    . 

263  Fuller  v.  Baltimore  &  O.  E.  R.  Assn.,  67  Md.  433;  10  Atl.  Rep. 
237. 

2M  Gray  v.  Supreme  Lod.ce  K.  of  H.,  118  Ind.  923;  20  N.  E.  Rep.  833. 

265  Insurance  Co.  v.  MacLanathan,  11  Kan.  533. 

*"'  Western  Horse  etc.  Ins.  Co.  v.  Timm,  23  Neb.  526;  37  N.  W.  Rep. 
308. 

207  Continental  Ins.  Co.  v.  Pierce,  39  Kan.  396;  18  Pac.  Rep.  291. 
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avoidance  as  the  case  may  be."  2C8  The  rule  requiring  verifi- 
cation to  pleadings  introducing  new  matter  is  held  to  apply 
to  plaintiff's  replication,  and  this  rule  is  not  abrogated  by  the 
code  requirements  that  special  traverses  with  new  matter  shall 
conclude  to  the  contrary.260 

§  3097.  Variance.  —  If  the  declaration  fails  to  set 
out  the  conditions  precedent,  it  will  be  such  a  variance  as  will 
exclude  the  contract  from  being  put  in  evidence,270  but  a  fail- 
ure to  aver  conditions  subsequent  is  no  variance,271  and  it  is 
held  to  be  an  immaterial  variance  where  it  exists  between  the 
petition  and  proof  as  to  the  description  of  the  premises,  the 
mistake  having  originally  occurred  in  the  policy  through  the 
fault  of  the  agent.272  An  averment  of  premiums  paid  and 
payable  as  consideration  of  the  contract  is  held  to  be  no  vari- 
ance, though  the  policy  states  that  it  is  made  "in  consideration 
of  the  representations  made  in  the  application"  and  the  pay- 
ment of  premiums.273  A  complaint  averring  that  a  policy  was 
to  continue  for  a  year,  which  fact  the  policy  and  evidence  both 
failed  to  show,  and  the  accident  occurred  after  the  year  from 
the  date  of  the  policy  had  lapsed,  was  held  defective  on  the 
ground  of  variance.274  Where  a  declaration  states  that  the 
policy  was  made  with  S.,  C,  M.,  and  B.,  under  the  name  of  "S. 
and  others,"  and  the  evidence  shows  that  the  words  "others" 
refers  to  C,  M.,  and  B.  and  the  policy  appears  to  have  been 
made  to  S.  and  "others,"  there  is  no  variance.275  And  a  reply 
admitting  the  issuance  of  the  policy  after  the  loss  but  alleging 
that  it  was  issued  in  accordance  with  an  agreement  to  insure 
made  before  loss  occurred,  is  not  such  a  variance  as  may  be  de- 

*»  Code  Civ.  Troo.  Kan..  128. 

200  Virginia  F.  &  M.  Ins.  Co.  v.  Saunders,  84  Va.  210;  4  S.  E.  Rep. 
584;  Code  Va.  1873,  c.  I'm.  see.  27.  cL  1. 

270  Rockford  Ins.  Co.  v.  Nelson,  65  111.  415. 

271  Forbes  v.  American  Mut.  L.  Ins.  Co..  15  Gray  (Mass.).  2(0. 

272  State  Ins.  Co.  v.  Schreek,  27  Neb.  527;  6  L.  R.  Annot.  524;  43 
N.  W.  Rep.  340. 

275  Phoenix  Mut.  I,.  Ins.  Co.  v.  Radkin.  7  S.  C.  500. 
2'«  Equitable  Ace.  Ins.  Co.  v.  Osborn,  90  Ala.  201;  9  S.  Rep.  8G9; 
44    Alb.   L.  J.  304. 
*™  £  v.  Hillsborough  Ins.  Co.,  44  N.  H.  23S. 
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murred  to.276  Under  a  declaration  counting  on  a  policy  and 
stating  under  a  videlicet  that  it  was  made  in  this  state,  with- 
out the  usual  statement  preceding  it  for  the  actual  place  of 
its  execution,  proof  of  a  policy  made  in  Illinois  is  not  a  fatal 
variance  in  a  case  where  it  is  certain  the  defendant  was  not 
misled  or  surprised.  Tin's  rule  in  regard  to  declaring  on  pol- 
icies was  intended  to  get  rid  of  such  refinements  in  this  class  of 
cases.277  Where  the  declaration  stated  that  the  plaintiff  was 
insured  for  one  thousand  dollars,  and  the  policy  provided  that 
he  was  insured  not  to  exceed  one  thousand  dollars,  it  was  held 
that  there  was  no  variance,  since  if  the  insured  sustained  a  loss 
amounting  to  one  thousand  dollars  he  was  insured  for  that 
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™  Bennett  v.  Connecticut  F.  Ins.  Co.,  27  Week.  L.  Bull.  (Ohio)  15. 

*"  Clay  F.  etc.  Ins.  Co.  v.  Huron  Salt  etc.  Co.,  31  Mich.  346. 

"•  Powers  v.  New  England  F.  Ins.  Co.  (Vt  1896),  35  Atl.  Rep.  331. 
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§  3705.  Practice.  —  It  is  not  our  purpose  in  this 
chapter  to  enter  into  a  general  discussion  of  practice,  but  shall 
only  present  such  cases  in  practice  as  involve  purely  questions 
of  insurance  and  no  other.  Reference  must  also  be  had  to  the 
statutes,  codes,  and  practice  acts  of  each  state  for  practice 
therein. 

§  370G.  Service  of  Process. — Service  of  process  upon 
insurance  companies  is  provided  for  in  most  of  the  states  either 
by  code  or  statute.  In  many  of  the  states  foreign  insurance 
companies  must,  before  being  authorized  to  transact  any  busi- 
ness, comply  with  the  laws  of  the  state  as  to  the  designation 
of  some  person  upon  whom  service  of  process  may  be  had.1  and 
for  the  rules  governing  service  of  process  in  general,  reference 
must  be  had  to  the  statutes  of  the  state  in  which  the  action  is 
brought.     Service  of  process  upon  the  agent  of  the  company 

1  See  c.  xiv,  herein,  and  notes. 
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has  been  held  good,2  and  where  a  person  with  power  of  attor- 
ney from  the  company  was  appointed  its  agent  for  the  city  of 
New  York  to  procure  insurance,  service  of  process  upon  him 
was  held  valid.3     And  the  authority  of  the  agent  of  a  foreign 
company  cannot  be  revoked  just  before  the  bringing  of  the 
suit,  so  as  to  defeat  the  plaintiff's  right  to  sue  in  the  state  within 
which  the  agent  acted.4  If  a  foreign  company  makes  contracts 
within  a  state  which  it  may  also  enforce  therein,  it  is  bound 
to  take  notice  of  process  served  upon  its  agent  to  whom  it  has 
intrusted  the  management  of  such  business  within  the  state.5 
If  a  statute  provides  that  before  a  foreign  company  can  transact 
business  within  a  state  it  shall  file  an  agreement  with  a  state 
officer;  that  any  legal  process  served  upon  such  public  official 
shall  be  of  the  same  effect  as  if  served  upon  the  company,  the 
company  is  held  to  be  estopped  from  saying  that  such  agree- 
ment has  not  been  filed,  or   that  such   service   has  not  been 
assented  to  where  it  has  transacted  business  within  the  state.6 
And  where  a  statute  provides  for  the  appointment  of  the  super- 
intendent of  the  insurance  department  by  a  company  to  receive 
service  of  process,  it  is  held  under  the  New  York  law,  in  the  ab- 
sence of  a  special  provision,  that  such  appointment  need  not 
be  authenticated  in  any  particular  manner  or  even  in  such  a 
manner  as  to  permit  of  its  being  read  in  evidence  in  an  action 
upon  the  policy.7 

§  3707.  Consolidation  of  Actions. — Where  several  ac- 
tions are  brought  by  the  same  party  plaintiff  or  against  the 
same  party  defendant  which  would  involve  the  same  questions 
dependent  upon  the  same  evidence  and  to  which  the  same  de- 
fense may  be  made,  they  may  be  consolidated.  Such  act  is, 
however,  held  to  be  within  the  discretion  of  the  court.8 

*  City  F.  Ins.  Co.  v.  Carrugi,  41  Ga.  660.  But  see  Continental  Ins. 
Co.  v.  Mansfield,  45  Miss.  311. 

8  Bain  v.  Globe  Ins.  Co.,  9  How.  Pr.  (N.  Y.)  448. 
4  Michael  v.  Mutual  Ins.  Co.,  10  La.  Ann.  737. 

•  Gibbs  v.  Queen  F.  Ins.  Co.  (Ct.  App.  N.  Y.).  5  Ins.  L.  J.  225. 

8  Erhman  v.  Teutonic  Ins.  Co.,  1  Fed.  Rep.  471.  See,  also,  Lafa- 
yette Ins.  Co.  v.  French,  18  How.  (U.  S.)  404. 

7  Lafflin  v.  Travelers'  Ins.  Co..  121  N.  Y.  St.  Rep.  900;  24  N.  E.  Rep. 
934. 

8  WitliPrlee  v.  Ocean  Ins.  Co.,  24  Pick.  ('Mass.t  67;  nollinsworth  v. 
Broderick,  4  Ad.  &  E.  646;  6  Nev.  &  M.  640.    In  Witherlee  v.  Ocean 
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§  3708.  Interrogatories.  —  Where  interrogatories  are 
tiled  for  the  purpose  of  discovery  in  an  action  upon  a  contract 
of  insurance  where  the  policy,  though  filed  and  signed,  had  not 
been  delivered,  the  company  must  furnish  a  copy  of  such  pol- 
icy if  called  for  in  the  interrogatories.9 

§  3709.  Order  of  Reference  of  Case. — There  cannot  be 
a  compulsory  reference  of  the  issues  in  an  action  upon  an  in- 
surance policy  where  the  defense  raises  a  charge  of  fraud.10 
Where  the  policy  provides  for  a  reference  to  three  men  the 
court  may,  it  is  held,  notwithstanding  such  provision,  send  the 
case  to  an  auditor.11 

§  3710.  Admission  of  Newly  Discovered  Evidence  after 
Evidence  lias  Closed. — Newly  discovered  evidence  has  been 
held  admissible  where  the  case  has  been  closed  except  instruc- 
tions to  the  jury,  where  such  evidence  could  not  have  been  dis- 
covered before  and  where  the  opposite  party  is  not  taken  by 
surprise.12 

Ins.  Co.,  24  Pick.  (Mass.)  67,  It  was  held  that  such  order  would  be 
made  in  such  a  case  at  the  request  of  one  party  though  the  other 
objected  thereto.  But  in  England  it  has  been  held  that  the  court  will 
not  make  the  order  at  the  motion  of  one  party  if  the  other  objects: 
McGregor  v.  Horsefall,  3  Mor.  &  W.  320;  7  L.  J.  Ex.,  N.  S.,  71 :  2  .Tnr. 
257;  Doyle  v.  Anderson.  1  Ad.  &  E.  034;  4  Nev.  &  M.  873.  Where  the 
plaintiff  was  insured  in  four  companies  under  the  same  policy  and 
for  the  same  loss  in  an  action  involving  the  same  defense,  a  motion 
to  consolidate  the  actions  against  the  four  defendants  was  made  and 
allowed:  Viele  v.  Germania  Ins.  Co.,  26  Iowa,  9.  This  case  was  ap- 
pealed and  the  decision  allowing  the  motion  was  sustained  by  a  di- 
vided court. 

•  So  held  in  Baxter  v.  Massassoit  Ins.  Co.,  13  Allen  (Mass.),  320. 

»  McLean  v.  East  River  Ins.  Co.,  8  Bosw.  (N.  Y.)  700. 

11  Clement  v.  British  American  Assn.,  141  Mass.  298. 

"  St.  Louis  etc.  Co.  v.  Fire  Association  of  Philadelphia,  55  Ark.  103; 
18  S.  W.  Rep.  43.  In  this  case  evidence  had  been  introduced  by  in- 
surer that  shortly  after  the  defendant's  engine  passed  smoke  was 
seen  issuing  from  the  cotton  winch  was  destroyed.  The  evidence  had 
closed  and  just  before  instruction  of  the  jury  the  counsel  for  defend- 
ant asked  permission  to  Introduce  evidence  to  the  effect  that  smoke 
was  seen  issuing  from  the  cotton  prior  to  the  passing  of  the  engine, 
announcing  that  lie  had  not  known  of  such  evidence  before  and  could 
not  previously  discover  it.  The  court  on  appeal  held  that  the  refusal 
to  admit  such  evidence  was  an  abuse  of  discretion  where  it  did  not 
appear  that  the  plaintiff  was  taken  by  surprise. 
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§  3711.  Instructions  to  Jury. — The  court  should  re- 
fuse an  instruction  upon  any  particular  point  concerning  which 
no  evidence  has  been  introduced,13  and  the  judge's  charge 
should  not  contain  anything  based  upon  an  assumption  that 
either  party  has  complied  with  the  terms  of  the  contract.  So 
where  the  jury  was  instructed  that  if  they  believed  that  the 
damage  had  not  been  repaired  within  the  time  allowed  in  the 
policy  or  the  amount  of  loss  paid  then  the  plaintiff  was  entitled 
to  recover,  such  instruction  was  held  erroneous,  as  assuming 
that  the  plaintiff  had  complied  with  the  conditions  of  the  con- 
tract.14 A  charge  may  correct  errors  in  the  admission  of  evi- 
dence ;  as  where  evidence  was  admitted  bearing  on  points  other 
than  the  question  in  controversy,  it  was  held  that  an  instruction 
to  the  jury  that  there  was  only  one  question  involved  in  the  case 
would  correct  the  admission  of  such  evidence.15  An  instruc- 
tion upon  questions  not  within  the  case  may  be  ignored  by  the 
jury.  So  in  an  action  upon  a  benefit  certificate  a  charge  to  the 
jury  that  if  they  found  for  the  plaintiff  the  amount  of  her 
damages  should  be  the  amount  of  one  assessment  may  be  ig- 
nored, as  the  question  of  damages  is  not  within  the  issues  of 
the  case,  and  a  verdict  for  the  amount  of  the  certificate  will 
not  be  disturbed.16  And  an  instruction  should  not  determine 
any  fact  which  is  for  the  jury  to  decide.  Thus,  where  a  pol- 
icy was  upon  "cargo,"  and  there  was  conflicting  evidence  as  to 
whether  according  to  mercantile  understanding  "cargo"  in- 
cluded livestock,  an  instruction  "that  insured  was  guilty  of  a 
concealment  fatal  to  the  policy,  provided  the  jury  should  be- 
lieve that  the  risk  was  materially  increased  by  the  cargo  being 
mules  instead  of  a  dead  cargo,"  was  held  erroneous,  as  such  in- 
struction determined  the  question  of  fact  for  the  jury,  and  thus 
threw  out  the  evidence  tending  to  show  that  "cargo"  included 
livestock.17  If  a  policy  contains  a  stipulation  as  to  insurers 
not  being  liable  in  certain  instances  and  such  condition  is  in 

M  Insurance  Co.  v.  Plaggio,  16  Wall.  (U.  S.)  378. 
M  Franklin  F.  Ins.  Co.  v.  Hainel,  6  Gill  (Md.)  87;  5  Md.  170. 
18  Hartford  L.  &  A.  Ins.  Co.  v.  Unsell  (U.  S.  C.  C.  1S92),  12  S.  C. 
Rep.  671;  21  Ins.  L.  J.  481. 
16  Mutual  B.  Assn.  v.  Swenson,  49  Kan.  449;  30  Pac.  Eep.  405. 
"  Allegro  v.  Maryland  Ins.  Co.,  2  Gill  &  J.  (Md.)  136. 
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issue  between  the  parties,  evidence  being  given  to  show  a 
breach  thereof,  the  defendant  is  held  entitled  to  a  charge  sub- 
stantially in  the  words  of  such  condition.18  "Where  acts  con- 
stituting waiver  were  not  pleaded,  the  insured  was  held  not  en- 
titled to  an  instruction  as  to  the  effect  of  such  acts  as  a  waiver 
by  the  company.10  .Many  policies  contain  a  clause  as  to  pro 
rata  liability  in  case  of  other  insurances,  the  loss  being  less 
than  the  total  amount  of  insurance.  In  an  action  on  such  a 
policy,  where  the  loss  does  not  equal  the  total  amount  of  the 
policies,  the  jury  should  be  instructed  as  to  the  rule  in  regard 
to  pro  rata  liability,  though  such  clause  may  not  be  specially 
set  up  by  the  defendant.20 

§  3712.      Instructions — Cases  whore  not  Erroneous. — 

An  instruction  to  the  jury,  in  an  action  upon  a  policy,  the  ques- 
tion being  whether  the  loss  was  partial  or  constructively  total, 
that  if  they  found  for  a  total  loss  they  should  9tate  the  item 
of  damage  which  in  their  opinion  exceeded  one-half  the  sum 
insured,  is  not  erroneous  or  irregular.21  And  where  the  court 
instructed  the  jury  in  effect  that  the  presumption  was,  until 
the  contrary  was  made  to  appear,  that  the  policy  was  a  valid 
legal  instrument  and  binding  upon  the  defendant,  and  in  the 
same  connection  the  court  added:  "This  is  only  one  form  of 
saying  that  the  burden  of  proof  rests  upon  the  defendant,  and 
not  upon  the  plaintiff,  to  show  that  the  policy  is  not  a  legal 
and  binding  contract  as  it  purports  to  be,"  the  charge  was  held 
to  be  correct  as  a  whole.22  Again,  where  the  policy  stipulated 
for  the  estimate  of  goods  in  case  of  loss  to  be  made  according 
to  "the  actual  cash  value,"  and  the  judge  instructed  the  jury 
to  assess  damages  according  to  the  "fair  cash  value,"  such"  in- 
struction was  held  no  error,  as  the  two  phrases  were  practi- 
cally synonymous.23     In  an  action  upon  a  life  policy  the  de- 

»  Ellsworth  v.  iEtna  Ins.  Co.,  89  N.  Y.  186. 

"  Continental  Ins.  Co.  v.  Coons,  (Ky.  Sup.  Ct.  1S92),  14  Ky.  L. 
Eep,  110. 

»  Hibernia  Ins.  Co.  v.  Starr  (Tex.).  13  S.  W.  Rep.  1017. 

11  Orrofe  v.  Commonwealth  Ins.  Co.,  21  Tick.  (Mass.)  450;  32  Am. 
Dec.  271. 

»  Hale  v.  Lifp  Indemnity  etc.  Co.  (Minn.  1896),  OS  N.  W.  Rpp.  182. 

*  Birmingham  F.  Ins.  Co.  v.  Pulver,  120  111.  329;  18  N.  E.  Rep.  804. 
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fendants  objected  to  the  jurors  inspecting  the  ruins  of  the  fire; 
and  an  instruction  that  such  objection  would  create  no  infer- 
ence in  favor  of  the  plaintiff's  calculation  was  held  correct.24 
"Where  the  defendant  was  charged  with  burning  goods  with  in- 
tent to  defraud  an  insurance  company,  a  refusal  by  the  court 
to  instruct  the  jury  that  the  defendant  should  be  acquitted  un- 
less they  are  satisfied  that  the  goods  described  in  the  indict- 
ment were  set  directly  on  fire  by  the  defendant,  and  that  evi- 
dence that  other  property  than  that  described  was  set  fire  to 
which  communicated  to  the  goods,  was  not  sufficient  to  war- 
rant a  verdict  of  guilty,  was  held  no  error.25  So  a  refusal  in 
a  case  to  instruct  the  jury  that  "plaintiff  having  failed  to  give 
the  notice  accompanied  with  affidavit  as  and  in  the  manner 
required  by  law,  he  is  barred  from  maintaining  this  suit,"  was 
held  no  error,  the  case  being  submitted  solely  on  the  question 
of  the  waiver  by  the  defendant  of  its  right  to  notice  and  affi- 
davit of  loss.26  Again,  an  instruction  to  the  jury  that  the 
mere  fact  of  the  death  of  the  insured  did  not  warrant  the  pre- 
sumption that  he  had  been  murdered,  but  that  such  inference 
as  to  the  cause  of  death  might  be  drawn  as  under  the  rules  of 
evidence  would  justify,  was  sustained.27  Where  the  question 
in  issue  was  whether  certain  liquors  owned  by  the  insured  were 
kept  for  sale  in  violation  of  the  laws  of  the  state,  it  was  held  no 
error  to  instruct  the  jury  that  if  the  liquors  were  kept  by  the 
insured  with  no  purpose  of  selling  them  within  the  state,  or 
with  the  purpose  of  selling  them  without  the  state,  the  insured's 
ownership  was  not  unlawful,  though  there  was  no  evidence  of 
an  intent  to  sell  them  outside  the  state.28 

§  3713.     Instructions — Cases  where  Erroneous. — Tt  is 

error  to  instruct  the  jury  upon  the  legal  effect  of  contract  limi- 
tations where  such  question  is  not  presented  to  the  court  by  the 

»  Schlessinger  v.  Springfield  F.  &  M.  Ins.  Co.  (Sup.  Ct.  N.  Y.),  31 
N.  Y.  St.  Rep.  169;  9  N.  Y.  Supp.  727. 
M  Commonwealth  v.  Andrews.  155  Mass.  321:  28  N.  E.  Rep.  1124. 
26  Harris  v.  Pho?nix  Ins.  Co..  85  Iowa,  238;  52  N.  W.  Rep.  128. 
17  Travelers'  Ins.  Co.  v.  MeCorkey.  8  Sup.  Ct.  1360. 
**  Erb  v.  German  American  Ins.  Co.  (Iowa,  1S96),  67  N.  W.  Rep.  5S3. 
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pleadings.29  And  when  the  policy  provided  that  the  company 
would  only  pay  two-thirds  of  the  cash  value  of  the  buildings 
injured,  an  instruction  to  the  jury  ignoring  such  provision  was 
held  erroneous.30  So  where  the  defense  was  an  unauthorized 
use  of  the  premises  insured  so  as  to  increase  the  risk,  it  was  held 
error  to  instruct  the  jury  that  to  avoid  the  policy  such  unau- 
thorized use  must  not  only  have  increased  the  risk,  but  also  have 
contributed  to  or  caused  the  loss.31  Again,  where  the  insurer 
was  not  to  be  liable  beyond  the  "actual  cash  value"  of  the 
property  destroyed,  and  the  jury  were  instructed  that  they 
might  find  for  the  plaintiff  the  "fair  market  value"  of  the 
property  destroyed,  it  was  held  that  the  instruction  was  not 
error,  the  two  expressions  being  equivalent.32  And  where  a 
certain  stock  of  goods  covered  by  a  fire  policy  were  destroyed, 
it  was  held  error  to  charge  the  jury  that  the  amount  stated  in 
die  policy  is  prima  facie  the  insurable  value  of  the  property  at 
the  date  of  the  policy,  since  the  burden  is  then  placed  upon  the 
defendant  of  showing  that  its  value  was  less.33  In  Texas,  in 
an  action  upon  a  policy  which  provided  that  payment  should 
be  made  within  sixty  days  after  furnishing  proofs  of  loss,  the 
question  of  waiver  arose.  The  instruction  was  given  that  un- 
less a  waiver  was  found  by  the  jury  they  could  not  render  a 
verdict  for  the  plaintiff,  and  there  was  also  a  subsequent  in- 
struction that  if  theydid  find  for  the  plaintiff  interest  should  be 
computed  from  sixty  days  after  the  fire.  The  latter  instruction 
was  held  not  erroneous  as  assuming  the  existence  of  a  waiver, 
but  it  was  erroneous  as  not  stating  that  no  cause  of  action  would 
accrue  under  the  policy  until  sixty  days  after  the  waiver,  and 
that  interest  should  be  computed  from  the  time  when  the  cause 
of  action  accrued.34  In  Alabama  the  company  set  up  the  de- 
fense that  certain  answers  given  as  to  ownership  were  untrne. 
In  rebuttal,  evidence  was  given  by  the  plaintiff  tending  to 

"  Barber  v.  Fire  &  M.  Ins.  Co.,  10  W.  Va.  658. 

»  American  Ins.  Co.  v.  Crnnford.  SO  111.  (32. 

"  Martin  v.  Capital  Ins.  Co.,  85  Iowa,  643;  r>2  N.  W.  Hep.  534. 

"  Manchester  F.  Ins.  Co.  v.  Simmons  (Tex.  Cix.  App.  189G),  35  S. 
\Y.  Rep.  722. 

M  Warshawky  v.  Ancha  M.  F.  Ins.  Co.  down.  1896),  67  N.  W.  Rep. 
2.",7. 

"  Eas1  Texas  F.  Ins.  Co.  v.  Brown.  S2  Tex.  G31;  IS  S.  W.  Rep.  713. 
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show  that  the  answers  had  been  correctly  given  to  the  agent  of 
the  company,  who  had  written  down  answers  contrary  to  those 
actually  given.  The  court  charged  that  "the  fact  that  the 
questions  were  asked  and  answered  by  plaintiff's  agent  stating 
that  plaintiff  was  the  sole  owner  is  a  proper  matter  to  look  to 
in  determining  whether  the  defendant's  agent  was  correctly 
informed  as  to  the  ownership."  The  instruction  was  held  er- 
roneous, in  that  it  withdrew  from  the  jury  evidence  as  to  the 
fact  that  assured  had  given  correct  answers  which  the  defend- 
ant's agent  had  not  written  down.35  Where  the  policy  con- 
tained a  warranty  as  to  the  occupation  of  the  premises,  and 
there  was  evidence  to  go  to  the  jury  as  to  the  waiver  of  the  con- 
ditions, it  was  held  that  the  court  could  not  instruct  the  jury 
that  they  would  not  be  warranted  in  finding  that  there  had  not 
been  a  compliance  with  the  warranty.36  A  policy  upon  a  gen- 
eral stock  of  merchandise  contained  a  prohibitory  clause  in  the 
printed  portion  as  to  "turpentine  and  benzine,"  and  in  an  ac- 
tion upon  the  policy  it  was  held  an  error  to  instruct  the  jury 
that  the  printed  portion  was  repugnant  to  the  written,  and 
could  not  be  construed  so  as  to  defeat  a  recovery  if  it  appeared 
that  such  articles  were  usually  kept  in  a  country  store  as  a  part 
of  the  merchandise  therein.37  Again,  where  the  evidence 
was  so  indefinite  as  to  the  damage  done  to  a  cargo  as  to  prevent 
any  estimate  at  all  as  to  the  amount  of  loss,  it  was  decided 
that  an  instruction  to  the  jury  that  they  ought  to  allow  such 
amount  as  might  be  shown  by  the  evidence  to  equal  the  loss 
sustained  by  the  plaintiff  was  an  error.38  But  an  erroneous 
instruction  may  be  cured  by  a  subsequent  part  of  the  charge.39 

"  Williamson  v.  New  Orleans  Ins.  Co.,  84  Ala.  106;  4  S.  Rep.  36. 

*  Poor  v.  Hudson  Ins.  Co.,  2  Fed.  Rep.  432. 

"  Lancaster  F.  Ins.  Co.  v.  Lenheim,  89  Pa.  St.  497. 

88  Merchants'  Mut.  Ins.  Co.  v.  Wilson,  2  Md.  217. 

80  Thus  where  the  judge  instructed  the  jury  that  the  defenses  might 
be  reduced  to  two,  namely  unseaworthiness  and  fraudulent  burning, 
when  the  defense  was  also  made  that  the  cargo  of  the  plaintiff  was 
fictitious,  such  instruction  was  error.  But  it  was  held  to  be  cured 
where  the  judge  subsequently  charged  that  the  defendants  claimed 
that  it  had  been  proven  that  the  cargo  was  fictitious  and  that  "if 
your  minds  are  satisfied  that  they  [plaintiffs]  could  have  been  guilty 


§§3714,3715  practice.  3550 

An  instruction  in  an  action  upon  an  accident  policy  that  great- 
er care  should  bo  exercised  by  the  insured  in  getting  oil'  a  train 
at  night  than  would  be  mvr.-.-arv  during  the  daytime  is  erro- 
neous, in  that  it  is  argumentative,  and  is  calculated  to  mislead 
the  jury.40  In  Michigan  the  secretary  of  a  company  testified 
that  the  insured  paid  his  dues  and  requested  that  his  name  be 
taken  from  the  books,  as  he  wished  to  withdraw,  and  the  in- 
sured denied  that  he  made  such  statements,  but  had  paid  all 
assessments  called  for,  and  an  instruction  that  all  accounts  by 
and  with  the  company  had  been  squared  by  the  plaintiff  was 
held  erroneous.41  Where  a  policy  had  been  taken  out  by  the 
husband  on  his  life  it  was  held,  in  an  action  thereon  by  the  wife, 
that  an  instruction  that  after  she  was  informed  of  his  disap- 
pearance she  should  have  made  diligent  search  was  error.42 

§  3714.  Arguments  of  Counsel. — In  an  argument  to  the 
jury  counsel  cannot  read  and  comment  on  a  matter  not  in  evi- 
dence and  which  is  irrelevant  or  prejudicial,43  and  when  per- 
mitted to  do  so  it  is  ground  for  a  new  trial.44  So  it  is  held 
that  plaintiff's  counsel  should  not  have  been  permitted  to  read 
a  pamphlet,  the  issuance  of  which  had  been  proved,  but  the 
pamphlet  itself  had  not  been  offered  in  evidence.45 

§  3715.  Special  Findings.  —  It  is  within  the  discre- 
tion of  the  court  to  submit  special  questions  of  fact  to  the  jury 
for  special  findings  thereon.46  But  a  finding  by  the  jury 
which  amounts  to  a  conclusion  of  law  is  not  conclusive  upon 

of  Bnch  fraud  they  cannot  recover":  Phoenix  Ins.  Co.  v.  Moog,  78 
Ala.  284;    1  S.  Rep.  108. 

40  Standard  L.  &  A.  Ins.  Co.  v.  Jones,  94  Ala  434;  10  S.  Rep.  530. 

41  Schroeder  v.  Farmer's  etc.  Ins.  Co.,  87  Mich.  310;  49  N.  W.  Rep. 
536. 

a  McAllister  v.  Connecticut  Mut.  L.  Ins.  Co.,  78  Ky.  531. 
48  Union  Cent.  L.  Ins.  Co.  v.  Cheever,  36  Ohio  St.  201;  38  Am.  Rep. 
573. 
44  Ilnxio  v.  Home  Ins.  Co.,  33  Conn.  471. 

43  Koelgers  v.  Guardian  L.  Ins.  Co.,  57  N.  Y.  638;  B.  c.,  10  Abb.  Pr., 
N.   S.   (N.   Y.),   170. 

44  Graves  v.  Washington  M.  Ins.  Co.,  12  Allen  (Mass.),  391;  Stern  v. 
Atlantic  Mut.  Ins.  Co.,  6  Jones  &  S.  (N.  Y.)  281. 
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the  court.47  Again,  in  an  action  to  recover  on  a  policy  it  is 
held  that  the  court  may  require  the  jury  to  state  the  items  of 
damage  in  their  verdict  which  make  up  the  sum  recovered.48 
And  where  the  jury  found  specially  that  there  had  been  an 
abandonment,  but  omitted  to  find  whether  it  was  made  in 
proper  time  or  not,  it  was  held  that  the  judgment  would  be  re- 
versed, as  it  must  appear  that  the  abandonment  was  made 
within  a  reasonable  time.49 

§  3716.     Defects  in  Declaration  Cured  by  Verdict. — 

If  there  are  defects  in  the  declaration,  and  an  especial  demur- 
rer would  be  necessary  to  reach  them,  such  defects,  when  not 
substantial,  may  be  cured  by  verdict;  50  as  where  the  decla- 
ration alleged  that  the  plaintiff's  store  was  destroyed,  but  con- 
tained no  averment  of  ownership.51  And  where  a  policy  pro- 
vided that  the  boat  must  be  manned  by  a  competent  crew  and 
master,  and  the  declaration  contained  no  averment  that  she  was 
so  provided,  the  defect  was  held  cured  by  the  verdict.52 

§  3717.  Judgment  of  Trial  Court  Final  as  to  Mat- 
ters of  Fact. — The  judgment  of  a  trial  court  is  generally 
final  upon  all  questions  of  fact,  except  where  the  verdict  may 
appear  to  be  directly  contrary  to  the  evidence,  and  in  case  of 
excessive  damages  such  a  verdict  on  the  question  of  the  agent's 
power  to  act  and  issue  policies  of  insurance  has  been  held 
final,53  as  has  also  a  verdict  upon  the  question  of  the  occupancy 
of  a  building,54  and  of  waiver,55  and  of  the  amount  recover- 

47  King  v.  Delaware  Ins.  Co.,  6  Cranch  (U.  S.),  71;  s.  c.,  2  Wash. 
(C.  C.)  300. 

48  Orrok  v.  Commonwealth  Ins.  Co.,  21  Pick.  (Mass.)  456. 

49  Chesapeake  Ins.  Co.  v.  Stark,  6  Cranch  (U.  S.),  268. 

60  Jones  v.  St.  Joseph  F.  &  M.  Ins.  Co.,  55  Mo.  342;  Insurance  Co. 
v.  Sykes,  4  Watts  &  S.  (Pa.)  273;  American  Ins.  Co.  v.  Francia,  9  Pa. 
St.  390;  Mellish  v.  Bell,  15  East,  4;   Pucker  v.  Green,  15  East,  288. 

01  Lane  v.  Maine  Mut.  F.  Ins.  Co.,  12  Me.  44. 

H  Lexington  Ins.  Co.  v.  Paver,  16  Ohio,  324. 

5S  Capital  City  Ins.  Co.  v.  Caldwell.  95  Ala.  77:  10  S.  Rep.  355. 

M  Home  Ins.  Co.  v.  Wood,  47  Kan.  521;  28  Pac.  Rep.  167;  21  Ins. 
L.  J.  179. 

85  Robertson  v.  New  Hampshire  Ins.  Co.,  16  N.  Y.  Supp.  842;  42  N. 
Y.  St.  Rep.  452. 
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able  under  the  policy  where  not  contrary  to  evidence.58 
Where  the  parties  have  in  effect  agreed  that  the  amount  re- 
coverable  under  policy,  if  recovery  can  be  had,  shall  be  a  cer- 
tain amount,  and  the  court  linds  for  that  amount,  it  is  held 
that  the  judgment  will  not  be  disturbed  on  a  claim  of  the  ap- 
pellant for  a  larger  stun.57  In  Illinois  it  is  held  that  the  de- 
cision of  the  appellate  court  upon  questions  of  fact  is  conclusive 
in  the  supreme  court,  and  cannot  be  disturbed,  even  though 
there  may  be  no  conflict  in  the  testimony  and  a  contrary  ver- 
dict ought  to  have  been  rendered.58  As  a  general  rule,  how- 
ever, it  may  be  said  that  where  the  proof  is  clear  and  convinc- 
ing that  a  fact  as  found  by  the  jury  should  not  have  been  so 
found,  but  a  contrary  verdict  rendered  in  accordance  with  the 
evidence,  the  verdict  will  be  set  aside.  But  the  mere  fact 
that  the  evidence  is  conflicting  and  contradictory  will  not  war- 
rant such  action.59  So  a  finding  of  a  trial  court  upon  the 
question  of  whether  the  agent  of  an  insurance  company  had 
knowledge  of  certain  facts  was  held  conclusive,  the  testimony 
being  merely  contradictor}-,60  as  it  was  also  upon  the  question 
of  intemperance  of  insured.61 

M  Dwelling  House  Ins.  Co.  v.  Weikel,  33  Neb.  668;  50  N.  W.  Rep. 
949;  21  Ins.  L.  J.  219. 

57  Griffin  v.  Western  Mut.  B.  Assn.,  20  Neb.  620;  31  N.  W.  Rep.  122. 

88  Birmingham  F.  Ins.  Co.  v.  Pulver,  126  111.  329;  18  N.  E.  Rep.  804; 
Niagara  F.  Ins.  Co.  v.  Brown,  5  111.  631;  12  W.  Rep.  S15;  Burlington 
Ins.  Co.  v.  Brockway,  39  111.  App.  43;  affirmed  28  N.  E.  Rep.  799;  Sun 
Mut.  Ins.  Co.  v.  Saginaw  etc.  Co.,  114  111.  99;  29  N.  E.  Rep.  477.  But 
see  Lycoming  Ins.  Co.  v.  Lubln,  8  Chic.  Leg.  News,  150. 

"  Scoles  v.  Universal  L.  Ins.  Co.,  42  Cal.  523;  Schultz  v.  Pacific  Ins. 
Co.,  14  Fla.  ~?>;  Hartford  F.  Ins.  Co.  v.  Farris,  5  Ins.  L.  J.  46;  Insur- 
ance Co.  of  North  America  v.  Hope.  58  111.  75;  New  York  L.  Ins.  Co. 
v.  Cannon,  48  Ind.  264:  Continental  L.  Ins.  Co.  v.  Young,  113  Tnd. 
ir,9:  1"(  N.  E.  Rep.  220;  Avers  v.  Hartford  L.  Ins.  Co..  21  Iowa,  193; 
Kansas  Tns.  Co.  v.  Berry,  8  Kan.  15;);  Schultz  v.  Merchants'  Ins.  Co., 
57  Mm.  331;  Plyer  v.  German  American  Ins.  Co..  1  N.  Y.  Supp.  2.",:;: 
Patrick  v.  Commercial  Tns.  Co.,  11  Johns.  (N.  Y.)  9;  Hogle  v.  Guard- 
ian L.  Tns.  Co..  1  AM..  Pr..  X.  S.  (N.  Y.),  310:  s.  c.  6  K<>1>.  (N.  Y.)  567; 
A.stor  v.  Union  Ins.  Co.,  7  Carl.  (N.  Y.)  202;  Wright  v.  Hartford  F. 
Ins.  Co.,  36  Wis.  522. 

"°  Home  Tns.  Co.  v.  Stone  River  Nat.  Bank,  88  Tenn.  369:  12  S.  W. 
Rep.  915. 

n  iEtna  L.  Ins.  Co.  v.  Hanna,  81  Tex.  487;  17  S.  W.  Rep.  35. 
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§  3718.  Verdict  —  Contrary  to  Evidence  —  Excessive 
Damages — New  Trial. — As  we  have  stated  in  the  preceding 
section,  a  verdict  where  clearly  contrary  to  evidence,  or  where 
excessive  damages  have  been  allowed,  will  be  set  aside.02  Thus, 
where  the  evidence  introduced  by  the  defendant  in  an  action, 
upon  a  life  policy  clearly  established  the  fact  of  suicide,  it  was 
held  that  a  verdict  that  the  assured  did  not  come  to  his  death 
in  such  a  manner  would  be  set  aside.63  So  where  the  policy 
provided  that  it  should  be  void  in  case  of  the  death  of  the 
assured  as  a  result  of  intemperance,  and  the  evidence  was  con- 
clusive that  he  did  so  die,  a  verdict  of  the  jury  against  the 
company  and  a  judgment  was  set  aside.64  In  an  action  upon 
a  fire  policy  on  a  tailoring  establishment,  where  the  insured 
claimed  the  full  amount  of  the  insurance,  and  a  verdict  was 
rendered  for  such  amount,  though  the  evidence  showed  that 
his  loss  could  not  have  equaled  that  amount,  and  his  estimates 
were  excessive  and  contradicted  by  other  evidence,  it  was  held 
that  the  verdict  would  be  set  aside,  as  it  was  not  warranted  by 
the  evidence.65 

§  3719.     Appeals — Discretion  of  Court  as  to  Motions. 

Where  the  court  may  use  its  discretion  in  the  granting  or  re- 
fusing a  motion  upon  the  trial  of  a  case,  the  exercise  of  such 
discretion  is  not  reviewable  on  appeal,  unless  the  court  has 
abused  the  right.66  Thus,  where  a  motion  to  strike  certain 
allegations  not  relevant  from  a  complaint  was  refused,  it  was 

■  Ryan  v.  World  Mut.  L.  Ins.  Co.,  41  Conn.  168;  Security  Ins.  Co. 
v.  Bronger,  6  Bush  (Ky.),  146;  Leftonitch  v.  St.  Louis  Perpetual  Ins. 
Co.,  5  La.  Ann.  706;  Bryant  v.  Commonwealth  Ins.  Co.,  13  Pick. 
(Mass.)  543;  Mechanics'  F.  Ins.  Co.  v.  Nichols,  16  N.  J.  410;  Patrick 
v.  Hallett.  3  Johns.  Ch.  (N.  Y.)  76. 

83  Mutual  L.  Ins.  Co.  v.  Tillman,  84  Tex.  31;  19  S.  W.  Rep.  294. 

M  Miller  v.  Mutual  B.  L.  Ins.  Co.,  34  Iowa,  222. 

65  Epstein  v.  State  Ins.  Co.,  21  Or.  179;  27  Pac.  Rep.  1045. 

64  Supreme  Lodge  Knights  of  Honor  v.  Dolberg,  37  111.  App.  145; 
138  111.  508;  28  N.  E.  Rep.  785;  Minnock  v.  Eureka  F.  &  M.  Ins.  Co.,. 
90  Mich.  236;  51  N.  W.  Rep.  367;  New  York  Ice  Co.  v.  Northwestern 
Ins.  Co.,  23  N.  Y.  357;  s.  c,  32  Barb.  (N.  Y.)  534 ;  11  Abb.  Pr.  (N.  Y.) 
419;  20  How.  Pr.  (N.  Y.)  414. 
Joyce,  Vol.  IV— 223 
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held  that  no  appeal  would  lie  from  the  order  of  the  court  to 
that  effect.67 

§  3720.  Appeals  —  Questions  not  Raised  at  Trial 
of  Case. — An  objection  not  made  at  the  time  of  a  case  can- 
not be  raised  for  the  first  time  upon  an  appeal,68  and  the  point 
taken  advantage  of  under  a  general  demurrer,00  so  the  author- 
ity of  a  company  to  make  a  contract  cannot  be  raised  on  the 
appeal  when  not  raised  in  the  prior  trial  court.70  Where  the 
referee's  report  was  read  at  the  trial  in  an  appeal  from  the 
judgment  by  the  defendant,  it  was  held  that  the  appeal  did 
not  enable  him  to  present  this  error,  since  his  remedy  was  by 
objection  or  a  motion  made  before  the  reading  of  the  report.71 
in  another  case  a  contract  as  presented  in  the  pleadings  was 
not  objected  to  at  the  trial.  In  an  appeal  it  was  held  that  the 
contract  was  admitted  of  record,  and  a  claim  that  it  did  not 
cover  all  that  the  plaintiff  claimed  it  did  was  held  to  have  been 
made  too  late.  The  objection  was  of  a  variance  between  the 
pleading  and  proof,  and  should  have  been  made  at  the  trial.72 

§  3721.  Appeals.  —  If,  on  the  first  appeal  of  a  case, 
the  decision  is  given  as  to  the  sufficiency  of  the  pleading,  it  is 
held  that  such  ruling  must  be  considered  as  the  law  of  the  case 
upon  a  second  appeal,  though  a  different  ruling  may  have 
been  made  upon  exactly  the  same  point  in  the  interim  in  a 
case  between  other  parties.73  It  is  held  that  a  rehearing  will 
not  be  granted  because  it  was  erroneously  stated  in  the  former 
opinion  that  the  question  of  waiver  had  been  submitted  to  the 
jury,  when  the  question  should  not  have  been  so  submitted 

OT  Hushes  v.  Mercantile  Mut.  Ins.  Co..  10  Abb.  Pr.,  N.  S.  (N.  Y.), 
385,  and  note. 

M  Insurance  Co.  v.  Moardecal,  22  How.  (U.  S.)  4,  Ill;  State  Ins.  Co. 
v.  Scheck,  27  Net).  527;  6  L.  R.  Annot.  524:  43  N.  W.  Rep.  340. 

*'  Blasingame  v.  Home  Ins.  Co.  (Cal.1,  17  Pac.  Rep.  925. 

ro  St.  Louis  etc.  Ry.  v.  Fire  Assn.  of  Philadelphia,  55  Ark.  163;  18 
S.  W.  Rep.  43. 

"  Ehlen  v.  Rutgers  F.  Ins.  Co.,  6  Abb.  Pr.  (N.  T.)  68;  2  Bosw.  (N. 
Y.)  482. 

"  Allen  v.  Merchants'  etc.  Ins.  Co..  46  Barb.  (N.  Y.)  642. 

n  Phoenix  Ins.  Co.  v.  PIckell,  3  Ind.  App.  332;  119  Ind.  155;  29  N. 
E.  Rep.  432. 
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as  the  evidence  was  not  conflicting.74  Again,  if  a  question  of 
power  is  brought  upon  the  face  of  the  record  by  an  appeal 
from  a  judgment,  and  though  no  exceptions  were  taken  to  the 
findings  which  embodied  the  unauthorized  act,  it  is  held  that 
the  court  will  examine  it.75  It  is  held  that  a  review  will  not 
be  made  of  a  judgment  on  a  point  reserved  unless  excepted 
to,76  and  nothing  contained  in  the  opinion  of  the  court  below 
can  be  used  to  supply  defects  in  the  case  stated.77  Again, 
where  the  issues  presented  in  the  pleadings  as  used  would  en- 
title either  party  to  a  trial  by  jury,  but  no  jury  is  demanded 
by  either  party,  and  the  case  is  tried  through  the  court,  no  ap- 
peal will  lie.78  Since  the  state  cannot  be  required  to  give  a 
bond  on  appeal,  it  is  held  that  the  board  of  assessors  or  the  state 
tax  collector  cannot  be  required  so  to  do,  since  they  act  in 
behalf  of  the  state,  and  an  appeal  by  them  is  in  effect  an  ap- 
peal by  the  state.79  Where  a  statute  or  the  code  provides  that 
an  appeal  cannot  be  taken  in  cases  not  involving  over  a  certain 
amount,  it  has  been  held  that  where  actions  are  originally 
brought  and  judgment  rendered  for  an  amount  in  excess  of  the 
sum  named,  and  which  would  permit  an  appeal,  the  plaintiff 
may  file  an  amended  petition  claiming  only  such  an  amount  as 
would  permit  of  no  appeal,  and  remit  the  balance  of  the 
amount  recovered  in  excess  of  that  sum,  and  have  judgment 
entered  for  the  amount  claimed  by  an  amended  petition.80 
The  manner  of  making  the  appeals  is,  however,  prescribed 
either  by  the  codes  or  statutes  of  most  of  the  states. 

§  3722.     New    Trials.  —  Newly   discovered    evidence,   in 
order  to  warrant  a  new  trial,  must  not  be  evidence  that  is 

74  Cobbs  v.  Fire  Assn.,  68  Mich.  465;  36  N.  W.  Rep.  788. 
78  Hanover  F.  Ins.  Co.  v.  Germania  Ins.  Co.  (N.  Y.  S.  C),  43  N.  Y. 
St.  Rep.  454;  18  N.  Y.  Supp.  50. 
78  Lower  P.  L.  S.  Ins.  Assu.  v.  Weiker  (Pa.),  13  Atl.  Rep.  S2. 

77  .Etna  F.  Ins.  Co.  v.  Reading  (Pa.),  119  Pa.  St.  417;  13  Atl.  Rep. 
451. 

78  Pratt  v.  JEtna  Ins.  Co.  (Lucas  Co.  O.  C.  C),  26  Week.  Law  Bull. 
(1S91)  587. 

79  Merchants'  Mut.  Ins.  Co.  v.  Board  of  Assessors  (La.),  3  S.  Rep. 
891. 

80  Wilson  v.  Hawkey  e  Ins.  Co.,  74  Iowa,  212;  37  N.  W.  Rep.  162. 
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merely  cumulative.81     It  must  be  such  evidence  as  will  raise 
a  presumption  or  satisfy  the  court  that  if  it  had  been  intro- 
duced in  the  original  trial  a  different  verdict  would  have  been 
given.     If  it  is  merely  contradictory  of  a  witness  and  does  not 
go  to  the  merits  of  the  controversy,  it  is  no  ground  for  a  new 
trial; 82  though  the  court  might  have  reached  a  different  con- 
clusion if  it  had  tried  the  case,  such  fact  is  not  sufficient  by 
itself  for  setting  aside  the  verdict  as  contrary  to  the  evidence 
and  granting  a  new  trial.83       Where  the  insured  submitted 
proofs  of  the  loss,  claiming  the  full  amount  of  the  policy,  and 
in  an  action  a  verdict  was  given  for  the  amount  claimed,  no  evi- 
dence being  introduced  except  the  general  statement,  and  after 
the  trial  an  invoice  of  the  goods  was  discovered  showing  the 
value  to  be  about  one-half  that  claimed  in  the  proofs  of  loss,, 
it  was  held  that  this  evidence  was  such  as  would  warrant  the 
granting  of  a  new  trial.84     In  an  action  upon  a  deposit  note 
which  recites  the  receipts  of  the  policies  such  recital  is  prima 
facie  evidence  of  its  issuance,  and  the  fact  that  only  an  ab- 
stract of  the  policy  is  introduced  in  evidence  is  no  ground  for 
a  new  trial.85    Where  a  company  had  agreed  to  issue  a  paid- 
up  policy  and  in  an  action  brought  for  a  breach  of  such  con- 
tract no  instructions  were  given  to  the  jury  as  to  the  measure 
of  damages,  and  the  verdict  was  clearly  for  an  unfair  amount, 
it  was  held  that  a  new  trial  should  be  granted.86     If  the  under- 
writers before  the  trial  were  put  on  inquiry  as  to  the  authority 
of  an  agent,  it  is  held  that  a  new  trial  cannot  be  had  on  the 
ground  of  want  of  proof  of  his  authority.87 

§  3723.  Incidental  Matters  of  Practice. — The  defend- 
ant in  an  action  upon  an  insurance  policy,  having  produced 
proofs  of  death  at  the  demand  of  the  plaintiff,  has  been  held 

81  riaypn  v.  German  American  Tns.  Co.,  1  N.  Y.  Supp.  395;  Mechan- 
ics' F.  Ins.  Co.  v.  Nichols.  16  X.  J.  410. 

"  Crafts  v.  Mutual  Union  P.  Tns.  Co.,  36  N.  H.  44;  Travelers'  Ins. 
Co.  v.  Harvey,  *2  Va.  949;  5  S.  E.  Rep.  553. 

M  Sargent  v.  Home  R.  Assn.,  35  Fed.  Hep.  711. 

M  Sternfleld  v.  Western  Tns.  Co.,  2  N.  Y.  Supp.  7G8;  Sternfleld  v. 
Williamsburg  City  F.  Tns.  Co.,  2  N.  Y.  Supp.  769. 

"  New  England  Mut.  F.  Ins.  Co.  v.  Belknap,  9  Cush.  (Mass.)  140. 

M  Knickerbocker  L.   Tns.   To.   v.   Harold,  8  Lea    (Tenn.),  488. 

"  Lightbody  v.  North  American  Ins.  Co.,  23  Wend.  (N.  Y.)  18. 
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entitled  to  read  the  indorsements  thereon  to  the  jury  for  the 
purpose  of  showing  when  the  defendant  received  the  proofs.88 
In  a  complaint  on  a  policy  of  insurance  the  terms  of  the  policy 
were  correctly  set  forth,  with  the  exception  of  an  omission  of 
the  conditions  and  provisions  of  the  policy.  The  court  held 
that  the  defendants  were  not  misled  thereby,  as  their  answers 
were  really  made  as  though  the  amendments  had  been  already 
allowed;  that  an  amendment  setting  out  the  policy  and  condi- 
tions at  length  and  averring  a  compliance  therewith  was  pref- 
erably allowed,  and  that  a  motion  for  leave  to  file  a  new  an- 
swer on  the  ground  of  surprise  was  properly  refused.89  Where 
the  allegations  of  the  declaration  were  sufficient  if  proved  to 
warrant  a  judgment  for  the  plaintiff,  and  the  defendants  only 
filed  the  following  specification  of  defense,  "The  defendants 
expect  to  prove  the  act  of  barratry  on  the  part  of  the  master, 
which  act  was  not  covered  by  the  policy, "  it  was  held  that  after 
the  reading  of  the  writ  to  the  jury  the  plaintiffs  might  rest 
their  case,  and  would  be  entitled  to  a  verdict  in  the  absence  of 
the  defendants  maintaining  by  the  burden  of  proof  their  spec- 
ified defense.90  "Where  the  mutual  benefit  certificate  upon 
which  an  action  is  brought  is  made  a  part  of  the  petition,  to 
which  the  defendant  pleads  a  general  denial,  it  is  held  that  if 
the  certificate  is  not  introduced  in  evidence  a  judgment  for 
plaintiff  will  be  reversed  for  want  of  evidence.91  In  an  ac- 
tion upon  the  certificate  of  an  association  by  which  it  contracts 
to  pay  the  amount  of  an  assessment  made  upon  the  members 
it  is  held  that  a  nonsuit  cannot  be  granted  where  it  appeal's 
from  the  evidence  that  the  defendant  refused  to  make  an  as- 
signment as  required  by  the  contract.92  If  a  party  seeks  to 
rescind  a  contract  into  which  he  has  entered  on  the  ground  of 
fraud,  he  should  return  what  he  has  received  thereunder.  But 
where  in  an  action  on  a  policy  fraud  is  set  up  as  a  defense,  it 
has  been  held  that  such  defense  does  not  enable  the  plaintiff 
to  reply  that  the  premiums  paid  have  not  been  returned.93 

88  Schwartzbach  v.  Ohio  Valley  etc.  Union,  25  W.  Va.  622. 

89  Bonner  v.  Home  Ins.  Co.,  13  Wis.  677. 

80  Russ  v.  Waldo  Mut.  Ins.  Co..  52  Me.  187. 

81  Knights  of  Honor  v.  Fortson,  78  Tex.  475;  14  S.  W.  Rep.  022. 

62  Cram  v.  Equitable  Ace.  Assn..  33  N.  Y.  St.  Rep.  670;  11  N.  Y.  462. 
88  Flynn  v.  Equitable  L.  Ins.  Co.,  7S  N.  Y.  56S. 
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sequent. 

§  3741.    Election  to  repair. 

§  3742.    Amount  of  loss  received  from  another  than  insurer— No  de- 
fense in  action  against  company. 

§  3743.    Matters  of  defense  after  adjustment  of  loss. 

§  3744.    Defenses— General  matters. 

§  3731 .  Waiver — Estoppel. — The  company  may,  by  waiver 
express  or  implied,  lose  the  right  of  making  certain  defenses 
which  it  otherwise  would  be  entitled  to  avail  itself  of.  Thus, 
it  may  w7aive  the  defense  that  proofs  of  loss  are  not  furnished 
as  agreed  upon.1  So  also  as  to  formal  proofs  of  death.2  So 
the  defense  of  false  representations  in  the  application  may  not 
be  available  by  reason  of  the  knowledge  thereof  at  the  time  of 
the  company  or  its  authorized  agent.3  Nor  can  it  avail  itself 
of  the  fact  as  a  defense  that  a  receiver  of  a  company  had  no 

1  P.ittorson  v.  Triumph  Ins.  Co.,  64  Me.  500;  Aurora  etc.  Ins.  Co. 
v.  Kralnch,  .°>0  Mich.  289.  See  Birmingham  v.  Farmer  Joint  Stock 
Ins.  Co..  67  Barb.  (N.  Y.)  595. 

1  Eraits  v.  United  Strifes  Mut.  Ace.  Assn.  (N.  Y.  S.  C.  1891),  16  N. 
Y.  Supp.  27;  40  N.  Y.  St.  Bop.  848. 

•  Dwelling  House  Ins.  Co.  v.  Brodie  (Ark.),  11  S.  W.  Rep.  1016. 

(  855S  ) 


3559  DEFENSES.  §  3731 

special  instructions  to  procure  insurance  when  it  appears  that 
the  insurer  had  full  knowledge  of  the  capacity  in  which  the 
receiver  acted  when  it  issued  the  policy  to  him  upon  his  inter- 
est as  receiver.4  A  policy  of  insurance  upon  cotton  goods  is- 
sued with  notice  that  the  interest  of  carriers  was  intended  to  be 
covered  cannot  be  defended  on  the  ground  that  only  the  in- 
terest of  legal  owners  was  intended  to  be  covered,  as  the  insurer 
is  estopped  from  such  defense.5  If  a  company  has  done  noth- 
ing to  oust  the  court  of  jurisdiction,  and  all  its  transactions 
show  that  it  is  doing  business  within  the  state,  it  cannot  claim 
in  defense  to  an  action  on  the  policy  that  it  is  payable  in  an- 
other state,  and  that  therefore  the  statutes  of  the  state  where, 
the  action  is  brought  do  not  apply.6  A  person  who  has  be- 
come a  member  of  a  mutual  stock  company  cannot,  when 
called  upon  to  meet  his  obligations  under  the  contract  of  own- 
ership, defend  on  the  ground  that  the  company  is  not  legally 
organized.  By  becoming  a  member  he  is  held  to  waive  all  ob- 
jections upon  such  point.7  Again,  if  a  beneficiary  has  re- 
ceived benefits  under  a  certificate,  and  the  assured  has  been  in- 
duced by  his  acts  to  rely  upon  his  acquiescence,  he  is  estopped 
to  claim  in  defense  to  a  suit  that  the  constitution  of  the  soci- 
ety was  not  complied  with  in  making  the  change  of  benefi- 
ciary.8 So  also  a  beneficiary  is  held  estopped  from  claiming 
that  the  change  of  beneficiary  has  not  been  validly  made  be- 
cause of  the  nonsurrender  of  the  original  certificate  of  which 
she  had  possession,  where  she  agreed  upon  request  to  see  that 
such  change  was  made,  and  the  insured  after  such  request  to 
her  wrote  to  the  association  requesting  a  change,  and  declaring 
his  inability  to  surrender  the  original  certificate.9  And  the 
fact  that  after  the  insured  had  refused  an  offer  to  settle  the 


•  Thompson  v.  Phoenix  Ins.  Co.  (TT.  S.  S.  C),  10  S.  C.  Rep.  1019. 

•  California  Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S.  387;  19  Ins. 
L.  J.  385;  10  Supr.  Ct.  Rep.  365. 

8  Hull  v.  Alabama  Ins.  Co.,  79  Ga.  93;  3  S.  E.  Rep.  903. 

7  Traders'  Ins.  Co.  v.  Stone,  9  Allen  (Mass.),  483;  Dettra  v.  Kest- 
ner,  147  Pa.  St.  566;  23  Atl.  Rep.  889. 

8  Hainer  v.  Iowa  Legion  of  Honor,  78  Iowa,  245;  43  N.  W.  Rep. 
185. 

•  Supreme  Lodge  v.  Cappellar,  41  Fed.  Rep.  1. 
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claim  under  a  fire  policy  the  adjuster  of  the  company  told  him 
to  go  ahead  and  furnish  proofs  of  the  Loss,  which  he  did,  and. 
was  subsequently  informed  by  the  adjuster  of  a  formal  defect 
therein,  which  he  remedied,  will  not  estop  the  company  de- 
fending the  action  on  the  ground  of  the  invalidity  of  the  pul- 
ley.10 

§  3732.  Fraud.  —  Fraud  may  always  be  relied  on  by 
either  party  as  a  defense  to  an  action  upon  the  contract  of  in- 
surance. We  have  noticed  under  pleadings  and  evidence  the 
subject  of  fraud  as"a  defense,  and  shall  only  supplement  what 
is  there  said  by  the  statement  of  a  few  principles  of  law  in  ref- 
erence thereto.  Fraud  may  be  excluded  as  a  defense  by  the 
terms  of  the  policy.11  Fraud  may  also  exist  either  in  the  pro- 
curing or  issuing  the  policy,  or  in  causing  a  loss  thereunder. 
So  fraud  in  the  application  may  be  relied  upon  as  a  defense 
though  the  policy  simply  provides  for  forfeiture  in  case  of  fraud 
in  the  proofs  of  loss,1-  and  although  fraudulent  intent  may  not 
appear,  still  the  insured  under  a  fire  policy  may  be  guilty  of 
such  gross  negligence  as  to  preclude  a  recovery.13  So  al- 
though willful  burning  is  a  defense,  yet  if  a  policy  is  issued 
to  A  and  B,  payable  to  A,  the  fact  that  the  destruction  of  the 
building  is  caused  by  B,  who  really  has  no  interest  in  the  pol- 
icy, does  not  preclude  a  recovery  by  A  where  it  appears  that 
it  is  done  without  his  knowledge  or  consent.14  And  where  the 
evidence  shows  a  willful  burning  of  the  wife's  property  by  her 
husband,  she  will  be  entitled  to  recover,  it  not  appearing  that 
she  is  in  any  way  privy  to  said  act  of  burning.15     Although  a 

"  Freedman  v.  Providence-Washington  Ins.  Co.  (Pa.  1S96),  34  Atl. 

Rep.  730. 

11  As  where  a  mutual  benefit  certificate  provides  that  "no  question 
as  to  the  validity  of  an  application  or  certificate  of  membership  shall 
Tie  raised  within  the  first  two  years  prior  and  after  the  date  of  such 
certificate  of  membership  and  during  the  life  of  the  member  therein 
named":  Wright  v.  Mutual  B.  L.  Assn..  118  N.  Y.  237;  23  N.  E.  Rep. 
180. 

"  Moore  v.  Virginia  etc.  Ins.  To..  28  Gratt.  (Va.)  508. 

•»  Chandler  v.  Worcester  Mut.  Ins.  Co..  3  Gush.  (Mass.)  328. 

»«  Westchester  F.  Ins.  Co.  v.  Foster.  00  TU.  121. 

11  Plinsky  v.  Germanla  F.  &  M.  Ins.  Co.,  32  Fed.  Rep.  47. 
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policy  may  be  canceled  for  fraud,  yet  where  the  property  is  de- 
stroyed a  court  of  equity  will  not  then  interfere,  since  it  must 
be  relied  upon  as  defense  to  the  action  at  law  to  recover.16 
Again,  a  plea  that,  in  violation  of  a  condition  of  the  policy, 
the  insured  had  falsely  sworn  in  his  statement  to  the  insurer 
that  he  had  renewed  his  license  to  sell  liquors  is  no  defense 
where  there  is  no  averment  either  in  the  complaint  or  the  plea 
which  establishes  any  relation  between  the  license  and  the  in- 
surance.17 

§  3733.  Fraud  between  Third  Party  and  Assured  no 
Defense  in  Action  against  the  Company. — A  fraud  between 
the  insured  and  third  party  which  does  not  affect  the  rights  of 
the  company  is  no  defense  to  an  action  to  recover  the  amount 
due  on  a  policy.  Thus,  the  fact  that  the  grantee  of  property, 
who  had  obtained  insurance  upon  the  same,  had  practiced  a 
fraud  upon  the  grantor  in  respect  to  the  consideration,  whereby 
the  conveyance  was  set  aside,  constitutes  no  defense  by  the  in- 
surer, as  the  grantee  had  an  insurable  interest  when  effecting 
the  policy  and  his  title  was  not  conditional  as  to  the  insurer.18 
So  also  where  a  life  insurance  policy  is  given  as  security  for 
certain  notes  the  fact  that  the  maker  of  the  notes  may  defend 
an  action  upon  them  on  the  ground  of  the  worthlessness  of  the 
consideration  is  no  defense  in  an  action  to  recover  on  the  pol- 
icy.19 

§  3734.      Sufficient  Defenses  to   Actions  on  Premium 

Notes. — The  maker  of  an  insurance  premium  note  may  de- 
fend an  action  thereon  by  showing  that  he  was,  induced  to 
make  the  note  by  the  representations  of  insurer's  agent  that 
certain  persons  named  and  known  to  insured  were  to  consti- 
tute the  board  of  directors,  and  that  these  representations  were 
false  and  fraudulent.20     Again,  in  an  action  on  a  premium 

M  Imperial  F.  Ins.  Co.  v.  Gunning,  81  111.  236. 

"  Feihelman  v.  Manchester  F.  Ins.  Co.  (Ala.  1S96),  19  S.  Rep.  540. 

13  Phoenix  Ins.  Co.  v.  Mitchell.  67  111.  43. 

19  Evers  v.  Life  Assn.  of  America,  59  Mo.  429. 

10  Pennsylvania  Mut.  L.  Ins.  Co.  v.  Crane,  134  Mass.  56;  45  Am. 
Rep.  2S2.  See.  also,  as  to  misrepresentations  of  agents,  American 
Ins.  Co.  v.  Pressell,  7S  Ind.  442;  Linburg  F.  Ins.  Co.  v.  Humble,  100 
Pa.  St.  495.    See  sec.  1311,  herein. 
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note  given  in  one  state  by  a  resident  thereof  to  a  mutual  in- 
surance company  of  another  state,  the  fact  of  noncompliance 
by  the  company  with  the  statute  of  the  state  in  which  the 
maker  resides  in  regard  to  foreign  corporations  is  held  to  con- 
stitute a  good  defense.21  So  a  verdict  and  judgment  in  favor 
of  insurer  is  held  a  good  defense  to  an  action  by  the  company 
to  recover  on  a  note  which  is  given  as  the  consideration  of  tho 
insurance,22  and  if  the  insurance  is  illegal,  such  fact  consti- 
tutes a  good  defense  to  an  action  to  recover  on  a  premium  note 
given  therefor.23  If  the  payment  of  a  premium  note  is  con- 
tingent upon  the  happening  of  a  certain  event  or  events,  the 
fact  that  they  have  not  occurred  is  a  sufficient  defense  to  an 
art  ion  to  recover,  and  the  company  or  the  one  attempting  to 
collect  the  note  must  affirmatively  prove  the  facts.24 

§  3735.  Defenses  Which  are  not  Good  to  Actions  on 
Premium  Notes  or  Assessments.25— Fraudulent  representa- 
tions are  not  a  sufficient  defense  to  an  action  upon  a  premium 
note  where  they  do  not  appear  to  have  been  held  out  when  the 
note  was  made  for  the  purpose  of  obtaining  such  note,26  and  the 
insolvency  of  the  insurer  is  no  defense  to  an  action  upon  a  pre- 
mium note  either  in  an  action  by  the  company,27  or  by  an  as- 
signee who  sues  upon  the  note.28  Nor  can  the  maker  set  up 
a  surrender  of  the  policy  against  the  assignee  where  the  note 
has  been  assigned  prior  to  the  surrender  of  the  policy;  29  nor 
can  he  set  up  his  own  misrepresentations  where  the  company 
sues  to  recover,  thus  electing  to  consider  the  policy  valid,30 

n  Lamb  v.  Lamb,  6  Biss.  (C.  C.)  420.  But  see  Union  Ins.  Co.  v. 
Smith.  GO  N.  Y.  45S;  American  Ins.  Co.  v.  rressell,  78  Ind.  442:  Ameri- 
can Ins.  Co.  v.  Smith,  73  Mo.  308.    But  see  chaps,  xiv,  xxxi,  herein. 

**  Penniman  v.  Tucker,  11  Mass.  66. 

"  Gray  v.  Sims.  3  Wash.  (C.  C.)  276;  Russell  v.  De  Grand,  15  Mass. 
35.    Examine  c.  liv    herein. 

14  Long  Pond  Ins.  Co.  v.  Ilouchton.  6  Gray  (Mnss,),  77:  Pacific  Ins. 
Co.  v.  Guse,  49  Mo.  329;  8  Am.  Rep.  132;  Thomas  v.  Whaller,  32  Barb. 
(N.  Y.i  172. 

"  Examine  chap,  liv,  heroin. 

"  Fogg  v.  Pew,  10  Gray  (Mass.),  409. 

»  Alliance  Mut.  Ins.  Co.  v.  Swift.  10  Cush.  (Mass.)  433;  Sterling  V. 
Mercantile  Ins.  Co..  32  Pa.  St.  75;  Carry  v.  Nagel,  2  Biss.  (C.  C.)  244. 

«  Cary  v.  Nagel,  2  Abb.  (C.  C.)  156. 

»  Clark  v.  Brown,  12  Gray  (Mass.),  355. 

10  Huntley  v.  Perry,  38  Barb.  (N.  Y.)  569. 
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nor  a  want  of  insurable  interest.31  Again,  where  the  policy 
permits  the  insurer  to  determine  the  insurance  upon  compli- 
ance with  certain  conditions,  and  by  refunding  a  ratable  pro- 
portion of  the  premium,  the  surety  upon  the  premium  note 
cannot  set  up  as  a  defense  the  exercise  of  such  right  in  an  ac- 
tion against  him  for  the  unpaid  proportion  of  the  premium, 
and  though  the  policy  also  provides  that  the  amount  due  for 
the  premium  shall  be  deducted  from  the  amount  to  be  paid 
by  the  insurer.32  Nor  can  the  maker  set  up  in  defense  an  un- 
executed parol  agreement  to  cancel  the  policy.33  A  release 
by  a  mutual  company  of  all  claims  against  an  insolvent  policy- 
holder, effected  by  compromise,  cannot  be  set  up  in  defense  to 
an  action  against  another  policy-holder  to  recover  an  assess- 
ment due  upon  a  premium  note.34  Again,  a  note  by  the  com- 
pany which  is  invalid  as  affecting  the  maker  of  a  premium  note 
cannot  be  used  by  him  as  a  defense  in  an  action  by  the  com- 
pany to  recover  an  assessment  thereon,  but  otherwise  if  he 
assented  to  the  note.35  Although  the  assessments  are  largely 
in  excess  of  the  liabilities  of  the  company,  this  is  no  defense  if 
the  sum  actually  collected  does  not  exceed  such  liabilities,38 
and  the  fact  that  the  claim  of  the  company  based  upon  pre- 
mium notes  has  been  attached  prior  to  an  action  by  creditors 
of  the  company  in  another  state,  where  the  defendants  reside, 
constitutes  no  defense  though  the  defendants  have  made  them- 
selves parties  to  such  suit.37 

§  3736.  Setoff.  —  A  stockholder  cannot,  where  a  com- 
pany is  insolvent,  set  off  a  loss  under  an  insurance  against  an 
unpaid  subscription  by  him  to  the  capital  stock.38     Such  notes 

81  New  England  Mut.  F.  Ins.  Co.  v.  Belknap,  9  Cush.  (Mass.)  140. 

a  Irwin  v.  National  Ins.  Co.,  2  Disn.  (Ohio)  68.  Examine  chaps, 
xxxi,  xxxiv,  xxxv.  herein. 

83  Columbia  v.  Stone,  3  Allen  (Mass.),  385.  Examine  c.  xxxlx, 
herein. 

81  Crawford  v.  Susquehanna  Mut.  F.  Ins.  Co.,  12  Atl.  Rep.  844. 

■  New  England  Mut.  F.  Ins.  Co.  v.  Butler,  34  Me.  451. 

M  Buckley  v.  Columbia  Ins.  Co.,  92  Pa.  St.  501.  Examine  chaps, 
xxxii,  xxxiv,  herein. 

37  Osgood  v.  Maguire,  61  Barb.  (N.  Y.)  54.  Examine  chaps,  xxxl, 
xxxiv,  herein. 

■»  Jenkins  v.  Armour,  G  Biss.  (C.  C.)  312. 
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and  obligations  arc  a  fund  for  the  benefit  of  the  creditors,  con- 
stituting a  pari  of  the  company's  assets,  and  cannot  be  con- 
v<  rted  by  a  stockholder;   nor  can  a  debtor  of  an  insurer  after 
insolvency  purchase  a  claim  and  set  it  off  against  the  debt 
which  he  owes  the  company.89     But  in  an  action  by  A  against 
B  upon  an  open  policy  of  insurance  a  note  given  by  A  to  B 
may  be  set  oil"  by  the  Latter  against  the  claim  of  the  former.40 
And  where  an  action  is  brought  upon  a  policy  procured  by  A 
for  himself  and  two  others,  in  which  all  join  as  parties,  the  in- 
surer cannot  set  off  against  them  all  debts  due  from  A  alone;41 
nor,  in  case  of  a  refusal  to  produce  books  of  account,  can  one 
owner  of  a  vessel,  in  an  action  by  a  co-owner  to  recover  a  share 
of  the  insurance  money,  set  off  items  paid  on  account  where  it 
is  shown  that  lie  held  an  excess  of  receipts  over  expenditures.42 
But  if  the  insurer  holds  a  mortgage  upon  land  and  buildings 
thereon,  and  has  issued  a  policy  upon  such  buildings,  the  in- 
sured may,  upon  occurrence  of  a  loss,  set  off  the  loss  arainst 
the  mortgage  debt.43    So  also  where  a  person  holds  a  life  pol- 
icy and  obtains  a  loan  from  the  company  giving  it  a  mortgage 
the  insured  may  lie  permitted  to  set  off  the  amount  due  on  the 
policy  against  the  debt  where  the  company  becomes  insolvent, 
since  he  is  presumed  to  obtain  the  loan  upon  the  faith  of  the 
amount  he  will  receive  on  the  policy,  and  the  case  is  one  of 
mutual  credit;44  and  although  the  loan  may  be  secured,  the 
insured  is  still  entitled  to  a  setoff.45      But  in  an  action  against 
a  town  to  recover  for  personal  injuries  sustained  in  consequence 
of  defects  in  a  highway,  the  town  is  not  entitled  to  have  the 
proceeds  of  an  accident  insurance  policy  of  plaintiff  deducted 
from  the  amount  of  damnges:40  nor  can  the  insurance  monov 
recovered  by  an  administrator  for  the  loss  of  insured's  life  be 

•»  Lone:  v.  Term  Tns.  Co.,  0  Tn.   St.  421. 

40  Baltimore  Tns.  Co.  v.  McFadon,  4  Har.  &  J.  (Md.)  31. 

41  Williams  v.  Ocean  Tns.  Co.,  2  Met.  CMass.)  303. 
°  Schenek  v.  Wilson,  22  TTill  (N.  Y.),  02. 

■  Matter  of  Globe  Ins.  Co.,  2  Edw.  Ch.  (N.  Y.)  625. 

44  Carr  v.  Hamilton,  9  Sup.  Ct.  Rep.  295. 

43  Commonwealth  v.  Shoe  .*in<l  Leather  Dealers'  Ins.  Co..  112  Mas  3. 
131. 

48  Harding  v.  Townshend,  43  Vt.  530:  5  Am.  Rep.  304.  See,  also. 
Chirk  v.  Wilson,  103  Mass.  21«J;  4  Am.  Rep.  532. 


3565  defenses.  §  3736 

set  off  against  damages  recovered  for  negligently  causing  the 
death.47  There  is  a  conflict  between  the  American  and  Eng- 
lish decisions  as  to  the  defense  of  setoff  in  an  action  upon  a 
policy  procured  in  the  name  of  an  agent  for  the  benefit  of  his 
principal.  In  the  American  decisions  it  is  held  that  the  under- 
writer cannot  set  off  claims  other  than  those  which  exist  against 
the  principal,  and  that  demands  against  the  nominal  assured 
cannot  be  used  in  defense.48  Thus,  in  an  action  upon  a  policy 
to  A  containing  this  clause,  "on  account  of  whom  it  may  con- 
cern, loss  payable  to  the  Pacific  Mail  Steamship  Co.,  such  loss 
to  be  paid  thirty  days  after  proof  of  loss  and  proof  of  interest, 
the  amount  of  any  note  or  notes  given  the  company  for  pre- 
miums, if  unpaid,  and  all  other  indebtedness  being  first  de- 
ducted," it  was  held  that  the  insurers  could  not  set  off  notes 
due  from  A  against  the  plaintiff.49  In  England,  however,  the 
contrary  view  has  been  held.50  "We  have  already  considered 
the  question  of  setoff  in  reference  to  agents,  and  refer  to 
those  sections.51  In  an  action  upon  a  promissory  note  given  to 
a  company  by  the  receiver  the  maker  is  held  entitled  to  set  off 
premiums  paid  which  have  been  credited  against  the  note.52 
If  under  an  equitable  assignment  a  suit  must  be  brought  in 
the  name  of  the  assignor,  the  obligor  is  held  entitled  to  set  off 
any  claim  against  the  assignee  which  he  has  against  the  as- 
signor,53 except  such  claims  as  have  accrued  after  notice  of  the 
assignment.54     Again,  where  the  policy  was  assigned  with  as- 

4T  Ladd  v.  Foster,  31  Fed.  Pep.  827. 

48  Hurlbert  v.  Pacific  Ins.  Co.,  2  Sum.  (C.  C.)  471.  per  Story,  J.; 
Braden  v.  Louisiana  State  Ins.  Co.,  1  La.,  O.  S.,  220;  Williams  v. 
Ocean  Ins.  Co.,  2  Met.  (Mass.)  303;  Gordon  v.  Church,  2  Caines  (N. 
Y.),  299;  Somes  v.  Equitable  Safety  Ins.  Co.,  12  Gray  (Mass.),  531; 
Foster  v.  Hoyt,  2  Johns.  (N.  Y.)  327. 

49  Pacific  Mail  Steamship  Co.  v.  Great  Western  Ins.  Co.,  65  Barb. 
rN.  Y.)  334. 

50  See  Gibson  v.  Winter,  5  Barn.  &  Adol.  96;  1  Arnould  on  Marine 
Insurance.  Maclachlan's  ed..  219-22.  But  see  Maans  v.  Henderson,  1 
East,  335;  Man  v.  Shiffner.  2  East,  523. 

81  See  sees.  099-701,  herein. 
M  Cruikshank  v.  Bremen,  11  Barb.  (N.  Y.)  228. 
B  Gourdon  v.  Insurance  Co.  of  North  America,  3  Yeates.  327. 
M  Frear  v.  Everson.  20  Johns.  (N.  Y.)  142;  Hackett  v.  Martin,  8 
Greenl.  (Me.)  77. 
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sent  of  the  insurer,  and,  a  loss  occurring,  a  negotiable  certificate 
of  indebtedness  was  given  by  the  insured  and  indorsed  by  liiirk 
to  the  assignee,  it  was  held  that  the  insurer  could  not  set  off, 
in  an  action  by  the  assignee,  the  amount  of  loss  against  a  debt 
which  the  insured  owed  the  company.55 

§  3737.      Setoff  in  Action  on  Premium  Notes.55*— In  an 

action  against  an  insolvent  company  by  a  policy-holder  for  the 
amount  of  his  premium  note  he  cannot  have  an  equitable  set- 
off of  the  valuation  of  his  policy  against  the  note,56  nor  can  he 
in  case  of  loss  obtain  a  setoff  of  the  amount  of  loss  sustained 
against  the  note.  The  creditors  in  such  a  case  are  held  entitled 
to  the  benefit  of  all  funds  in  the  hands  of  the  company,  and 
the  notes  must  be  paid  in  full  to  be  divided  pro  rata  among 
such  creditors.57  Such  a  stipulation  is  supposedly  inserted  for 
the  benefit  of  the  insurers,  but  it  is  also  held  to  impose  a  re- 
ciprocal liability  on  the  company  that  in  case  of  loss  prior  to 
the  maturity  of  the  note  payment  of  the  note  will  not  be  de- 
manded  before  paying  the  loss.58  But  where  a  contract  was 
made  with  an  insurance  company  for  a  loan  of  a  certain 
amount,  and  a  premium  note  was  given  and  a  policy  issued,  it 
was  held  that,  in  the  absence  of  an  offer  by  the  insured  to  re- 
turn the  policy  and  demand  the  note,  he  could,  in  an  action  by 
the  company  to  recover  thereon  set  off  the  damage  sustained 
by  the  company's  failure  to  make  the  loan.69 

§  3738.    Defense  to  Action  by  Mortgagee — Tender. — In 

an  action  upon  a  policy  taken  out  by  the  mortgagee  the  com- 
pany cannot  set  up  as  a  defense  to  the  action  the  fact  that  the 
buildings  have  been  restored  by  the  mortgagor  to  as  good  a 

»  Swords  v.  Blake.  3  Edw.  Ch.  (N.  Y.)  112. 

■a  Sec  cliap.  xxx i.  herein. 

M  Conigland  v.  North  Carolina  M.  Ins.  Co.,  1  Thill.  Eq.  341;  98  Am. 
Dec.  89;  North  Carolina  Ins.  Co.  v.  Powell,  71  N.  C.  389. 

"  Lawrence  v.  Nelson,  21  N.  Y.  158;  Duncan  v.  Stanton.  30  Barb. 
(N.  Y.)  533;  ITillier  v.  Alleghany  etc.  Ins.  Co.,  3  Pa.  St.  470;  45  Am. 
Dec.  656;  Swamscott  Machine  Co.  v.  Partridge,  25  N.  Y.  369. 

»  Osgood  v.  De  Groat,  36  N.  Y.  34S.  See  Pardo  v.  Osgood,  5  Rob. 
(N.  V.t  348. 

68  Life  Assn.  of  America  v.  Cravens,  60  Mo.  388. 
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condition  as  before  loss,  and  that  the  land  is  ample  security  for 
the  debt;  60  nor  is  the  fact  that  the  mortgagee  has  not  ex- 
hausted his  remedy  against  the  mortgagor  any  defense  to  an 
action  by  the  former  upon  a  policy  in  his  name.61  Where, 
however,  the  policy  is  issued  to  the  mortgagor  and  by  him  as- 
signed to  the  mortgagee,  there  is  some  conflict  as  to  whether  in 
an  action  by  the  mortgagee  the  fact  that  the  buildings  have 
been  restored  or  repaired  by  the  mortgagor  is  a  sufficient  de- 
fense.    In  the  federal  courts  it  is  held  to  be  a  good  defense.62 

•  ^tna  Ins.  Co.  v.  Baker,  71  Ind.  102;  10  Ins.  L.  J.  275.  See,  also, 
Sussex  County  Mut.  Ins.  Co.  v.  Woodruff,  2  Dutch.  (N.  J.)  541. 

n  Carpenter  v.  Washington  Ins.  Co.,  16  Pet.  (U.  S.)  495;  Foster  v. 
Mutual  F.  Ins.  Co.,  2  Gray  (Mass.),  216;  Excelsior  Ins.  Co.  v.  Royal 
Ins.  Co.,  55  N.  Y.  343.    But  see  Honore  v.  Lamar  Ins.  Co.,  51  111.  409. 

•  Firemandorf  v.  Watertown  Ins.  Co.,  1  Fed.  Bep.  68.  In  this  case 
the  court  says:  "There  is  undoubtedly  a  conflict  of  authority  upon 
the  question  whether  this  defense  (viz.,  that  the  mortgagor  and 
owner  of  the  equity  of  redemption  of  the  premises  fully  repaired 
the  premises  without  expense  to  the  plaintiff,  whereby  the  plaintiff 
had  sustained  no  loss  or  damage  by  reason  of  said  fire)  can  be  set 
up.  I  do  not  think,  however,  that  a  careful  examination  of  the  cases 
will  show  that  there  is  really  any  conflict  of  authority  upon  the  sub- 
ject.   All  the  cases  that  I  have    examined  ....  have    been    cases 

where  the  policy  was  issued  directly  to  the  mortgagee It  has 

been  held  by  the  courts  for  many  years  past  that  a  mortgagee  could 
insure  his  interest  in  the  premises  by  a  policy  of  insurance  running 
directly  to  himself,  in  which  case  the  entire  privity  of  the  contract  is 
between  the  insurance  company  and  the  mortgagee  to  whom  the 
policy  runs.  Upon  that  class  of  policies  there  has  been  a  conflict  as 
to  whether  in  case  the  premises  were  sold  by  the  mortgagor  there  was 
any  right  of  action  in  favor  of  the  mortgagee.  But  I  think  the  better 
rule  in  reference  to  this  class  of  questions  is  the  one  laid  down  by  the 
supreme  court  of  the  state  of  New  York,  that  a  policy  like  this  is  not 
to  be  held  as  a  policy  issued  to  the  mortgagee  at  all— not  the  insurance 
of  the  mortgagee's  interest.  It  is  an  insurance  of  the  mortgagor's  in- 
terest in  the  property,  but  the  mortgagor  has,  by  the  terms  of  the  pol- 
icy itself,  directed  the  payment  of  the  loss  to  the  mortgagee  to  the  ex- 
tent of  the  mortgagee's  interest.  So  that  really  the  privity  of  the 
contract  is  all  between  the  mortgagor  and  the  insurance  company. 
In  this  class  of  cases  which  I  have  referred  to,  where  the  conflict  has 
occurred  it  has  been  claimed  on  one  side  that  the  policy  was  issued 
for  the  purpose  of  direct  indemnity  to  the  assured,  and  that  in  case 
of  loss  the  right  of  action  inured  to  him  notwithstanding  there  might 
have  been  a  complete  reparation  of  the  property  by  some  other  per- 
son than  the  insurance  company,  yet  a  cause  of  action  having  arisen, 
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the  fact  of  the  issue  of  a  prior  policy  to  the  mortgagor  is 
not  a  defense  to  an  action  upon  a  policy  issued  to  the  mortgagee 
of  which  the  mortgagor  had  no  knowledge.63  In  order  that  a 
tinder  shall  constitute  a  good  defense  it  must  be  sufficient  to 
meet  all  legal  demands  of  the  insured.  This  is  illustrated  by 
a  case  where  a  company  denied  its  liability,  and  after  seven 
months  made  a  tender  of  the  amount  of  the  mortgage  to  the 
mortgagee,  and  it  was  held  insufficient,  not  on  account  of  not 
being  as  much  as  the  loss,  but  also  as  not  including  necessary 
expenditures  by  plaintiff  made  in  order  to  protect  the  prop- 
erty.04 If  a  person  has  procured  a  policy  in  his  own  name  as 
mortgagee  upon  property  of  which  he  holds  a  mortgage,  the 
insurer  cannot  defeat  an  action  on  the  policy  by  the  mortgagee 
on  the  ground  that  the  insured  loaned  the  money  in  behalf  of 
another,  who  is  therefore  the  real  owner;  65  and  the  mortgagee 
is  estopped  in  an  action  for  possession  of  the  mortgaged  prop- 
erty to  deny  his  title  thereto.60 

the  assured,  having  paid  his  premium,  had  the  right  to  the  indemnity 
which  he  had  stipulated  for.  On  the  contrary,  the  other  class  of 
cases  which  have  been  passed  upon  and  the  rule  laid  down  holds  that, 
where  there  is  insurance  effected  for  the  benefit  of  the  mortgagee, 
it  must  be  concluded  to  be  solely  an  insurance  that  the  property  shall 
remain  unimpaired  as  security;  that  is,  that  there  shall  be  no  dimi- 
nution of  the  value  of  the  property  as  security  for  the  mortgagee, 
and  if  there  is  really  no  such  diminution,  there  is  no  right  of  action, 
because  he  has  sustained  no  loss.  And  there  being  no  rule  in  the 
federal  courts  upon  that  subject,  and  this  court  having  the  right  to 
assume  and  adopt  this  rule  as  it  considers  the  most  consonant  with 
equity  and  justice  under  the  circumstances— having  the  right,  in  a 
case  of  conflict  between  the  state  authorities,  to  adopt  that  which 
seems  to  be  the  most  consonant  with  justice— I  think  that  the  rea- 
soning of  the  court  in  the  case  of  Insurance  Co.  v.  Royal,  55  N.  Y., 
is  the  most  satisfactory.  There  it  is  held  that  the  only  purpose  of 
the  policy  is  to  prevent  a  diminution  or  impairment  of  the  mortga- 
gee's interest  in  the  property— its  capacity  to  pay  the  mortgagor's 
debt.  If  that  remains  unimpaired,  if  the  property  is  as  good  or  is 
made  as  good  after  the  fire  as  it  was  before  by  reason  of  some  other 
person's  reparation  of  the  property,  there  is  no  right  of  action." 

«*  Westchester  P.  Ins.  Co.  v.  Foster.  90  111.  121. 

M  Elliot  Sav.  Bank  v.  Commercial  Union  Assur.  Co.,  142  Mass.  142. 

«  Weed  v.  Hamburg-Bremen  Fire  ins.  Co..  133  N.  Y.  395;  31  N.  E. 
Rep.  231;  45  N.  T.  St.  Rep.  105;  21  Ins.  L.  J.  577. 

M  Concord  Union  Mut.  F.  Ins.  Co.  v.  Woodbury,  45  Me.  447. 
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§  3739.     Policy    to    Cover    Consignor's    Interest— Xo 

act  of  the  consignee  short  of  receiving  payment  of  the  insur- 
ance money  or  of  canceling  the  policy  will  bar  the  consignor's 
right  to  sue  upon  such  a  policy,  and  the  omission  by  the  con- 
signee to  enter  his  consignor's  name  thereon  is  no  defense  in  an 
action  by  the  consignor  against  the  company.67 

§  3740.  Noncompliance  with  By-laws  as  a  Defense — 
Conditions  Subsequent. — A  mutual  insurance  company  cannot 
set  up  as  a  defense  a  noncompliance  with  the  by-laws  of  the 
company  where  the  failure  to  comply  therewith  is  due  to  the 
willful  refusal  of  the  officers  of  the  society  or  company  to  act  so 
as  to  permit  such  compliance.68  So  by-laws  which  are  not  an- 
nexed to  the  policy  cannot  be  used  as  a  defense  unless  specially 
pleaded,69  and  the  association  onlycan  avail  itself  of  provisions 
in  its  constitution  relative  to  the  payment  of  the  money  due 
on  a  certificate  to  persons  in  a  certain  relation  to  the  insured, 
and  if  it  pays  the  money  into  court  in  an  action  between  out- 
side parties  for  the  proceeds  it  waives  such  provision,  and  it 
cannot  be  used  as  a  defense  between  the  litigants.70  But  if 
reasonable  diligence  has  been  used  by  a  company  to  obtain  a 
compliance  of  conditions  subsequent  on  the  part  of  the  insured, 
the  noncompliance  will  be  a  good  defense  by  the  company  in 
an  action  of  garnishment.71 

§  3741.  Election  by  Company  to  Repair.72 — If  the  pol- 
icy gives  the  company  an  election  between  paying  the  amount 
of  loss  or  repairing  the  building  damaged,  an  election  to  repair 
is  a  defense  in  an  action  upon  the  policy.  The  company 
must,  however,  have  distinctly  elected  to  rebuild  or  repair,  and 
put  the  insured  in  default  for  refusal  to  permit  the  same  to  be 

"  Ballard  v.  Merchants'  Ins.  Co..  9  La.  258;  29  Am.  Dec.  444- 
"  Supreme  Sitting  v.  Stein.  120  Ind.  270;  22  N.  E.  Rep.  136. 
*9  So  held  in  Miller  v.  Hillborough  Mut.  F.  Ins.  Assn.,  46  N.  J.  L. 
503. 
n  Knights  of  Honor  v.  Watson.  64  N.  H.  517;  15  Atl.  Rep.  125. 
n  Harris  v.  Phoenix  Ins.  Co.,  35  Conn.  310. 
B  See  c.  lxv.  herein. 
Joyce.  Vol.  IV.— 224 
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done.73  If  the  repairs  do  not  put  the  building  in  as  good  a 
condition  as  before  the  loss,  or  make  it  as  valuable,  the  fact  that 
the  company  has  repaired  is  held  not  to  be  a  full  defense.74 

§  3742.  Amount  of  Loss  Received  from  Another  than 
Insurer — No  Defense  in  Action  against  Company. — The  fact 
that  the  insured  has  received  an  amount  from  a  party  other 
than  the  insurer  equal  to  the  loss  sustained  is  held  to  be  no  de- 
fense where  it  is  not  in  lieu  of  claims  against  the  company,  and 
where  there  is  no  privity  of  contract  between  both  the  insurer, 
insured,  and  such  third  party.75  So  in  an  action  upon  a  policy 
issued  to  the  owner  of  the  property,  the  fact  of  the  payment  of 
the  loss  without  the  owner's  consent  to  a  person  holding  a  sub- 
sequent policy  upon  the  same  property  who  claimed  title  there- 
to, which  claim  the  owner  had  never  acquiesced  in,  is  no  de- 
fense, though  the  owner  had  by  a  suit  in  equity  received  the 
benefit  of  such  second  insurance  from  the  person  who  had  re- 
covered under  his  false  claim  of  ownership.76 

§  3743.     Matters  of  Defense  after  Adjustment  of  Loss. 

The  agreement  by  a  fire  insurance  company  to  pay  a  certain 
sum  in  compromise  of  a  claim  of  loss  when  made  after  an  op- 
portunity to  investigate,  and  without  fraud  or  deception  on 
the  part  of  the  insured,  cannot  be  defeated  by  proof  of  a  subse- 
quently discovered  breach  of  warranty  of  the  policy.77  The 
action  to  recover  after  adjustment  is  based  upon  a  new  and  in- 
dependent contract,  and  not  upon  the  policy,  and  the  insured 
can  defeat  such  action  only  by  clear  proof  of  fraud  or  error.78 
If  there  has  been  correspondence  between  the  parties  as  to  the 

"  Dnhl  v.  Fireman's  Ins.  Co.,  35  La.  Ann.  08;  Elliot  Sav.  Bank  v. 
Commercial  Union  Ins.  Co.,  142  Mass.  142. 

w  Commercial  P.  Ins.  Co.  v.  Allen  (Ala.),  1  S.  Rep.  202. 

"  People's  Ins.  Co.  v.  Straehle.  2  Cine.  (Ohio)  186. 

»  Commercial  Union  Assur.  Co.  v.  Scammon,  133  111.  627;  18  N.  E. 
Rep.  562. 

"  Staehe  v.  St.  Paul  F.  &  M.  Ins.  Co..  40  Wis.  80;  35  Am.  Rep.  772. 

™  Codchaux  v.  Merchants'  Mut.  Ins.  Co.,  34  La.  Ann.  735;  Smith 
r.  Glen  Falls  Ins.  Co.,  62  N.  Y.  85;  Wagner  v.  Dwelling  House  Ins. 
Co.,  143  Ta.  St  338;  22  Atl.  Rep.  885;  20  Ins.  L.  J.  110. 
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extent  of  loss  and  mode  of  adjusting  the  same,  such  fact  does 
not  estop  the  insurer  from  setting  up  any  defense  he  might 
have  done  at  the  time  of  loss  where  it  appears  that  no  settle- 
ment had  been  reached.79 

§  3744.  Defenses — General  Matters.— An  agreement  not 
embodied  in  the  policy  cannot  be  set  up  by  the  insurer  as  a 
defense  to  an  action  by  the  insured;  as  where  the  insured 
agreed  to  keep  up  his  stock  of  goods,  which  the  policy  covered, 
to  a  certain  amount.80  And  a  technical  objection,  or  the  want 
of  a  technical  wording,  will  not  be  available  as  a  defense.81 
Nor  can  the  company  set  up  a  violation  of  its  own  rules  in 
making  the  contract  when  such  fact  was  known  at  the  time  of 
issuing  the  policy.82  But  where  the  policy  issued  is  against 
public  policy  or  contrary  to  the  law,  such  facts  may  be  set  up 
in  defense.83  The  fact,  however,  that  a  claim  for  payment 
of  encumbrances  which  is  barred  by  statute  is  included  in  the 
interests  which  a  person  has  in  the  property  insured  constitutes 
no  defense  in  behalf  of  the  insurer  in  a  suit  to  recover  where 
the  company  is  not  a  creditor  of  the  estate,  nor  has  any  interest 
in  the  property  itself.84  Nor  where  a  member  of  a  certain  so- 
ciety obtains  a  policy  through  it  can  the  insurer  defend  on  the 
ground  that  insured  has  not  paid  the  premium  where  it  has  the 
obligation  of  the  society  to  pay  the  same,  such  society  being 
primarily  liable  for  its  contract  with  the  insurer  to  pay.85 
Again,  a  benefit  society  cannot  set  up  lack  of  sufficient  money 
in  the  death  fund  as  a  defense,  though  the  policy  provides  for 
payment  therefrom,  where  it  also  provides  for  an  assessment 
upon  the  members  if  the  fund  is  insufficient  to  meet  the 
claim.86     If  the  insurer  sends  an  agent  to  examine  the  prem- 

n  Natchez  Ins.  Co.  v.  Stanton,  2  Smedes  &  M.  (10  Miss.)  340. 
M  Travis  v.  Peabody  Ins.  Co..  28  W.  Va.  583. 

"  Duncan  v.  Sun  Mut.  Ins.  Co.,  12  La.  Ann.  486;  Phoenix  Ins.  Co. 
V.  Earud.  16  Neb.  S9. 
M  Samuel  v.  Fidelity  and  Casualty  Co.,  1  N.  Y.  Supp.  850. 

84  Spare  v.  Home  Mut.  Ins.  Co.,  15  Fed.  Rep.  707;    Fitzimmons  v. 
City  F.  Ins.  Co.,  18  Wis.  234.  Examine  c.  liv.  herein. 

M  Hartford  F.  Ins.  Co.  v.  Haas  (Ky.),  9  S.  W.  Eep.  720. 

85  Teutonia  L.  I.  J.  y.  Mueller,  77  111.  22. 

M  Darrow  v.  Family  Fund  Soc.,  116  N.  Y.  537:  27  N.  Y.  St.  Rep.  474; 
22  N.  E.  Rep.  1093;  6  L.  R.  Annot.  495. 
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ises  to  be  insured,  and  issues  insurance  upon  the  agent's  report 
favoring  acceptance  of  the  risk,  it  cannot  set  up  in  defense  his 
ignorance  or  inability.87  Xor  can  a  stockholder  of  the  insur- 
ing company  urge  in  defense  to  an  action  upon  his  stock  note 
that  the  charter  has  been  illegally  changed,  since  stockholders 
cannot  by  their  own  acts  defeat  the  rights  of  the  creditors  of 
the  company.88  An  averment  that  proofs  of  loss  were  not 
furnished  within  the  time  prescribed  in  the  policy  is  held  not 
to  be  a  sufficient  defense.  The  answer  should  also  aver  that 
by  such  failure  to  furnish  them  within  the  designated  time  the 
insured's  right  to  recover  had  been  forfeited.89 

w  Washington  etc.  Tns.  Co.  v.  Davison,  30  Md.  91. 

•  Peychaud  v.  Lane,  24  La.  Ann.  404.  It  Is  no  defense  to  an  action 
on  an  accident  policy  that  notice  of  death  was  not  given  within  ten 
days  from  the  date  of  the  accident  where  death  did  not  ensue  until 
after  ten  days  from  date  thereof:  Hoffman  v.  Manufacturers'  Ace. 
Indem.  Co.,  56  Mo.  App.  301. 

••  Continental  Ins.  Co.  v.  Chase  (Tex.  1896),  34  S.  W.  Rep.  93. 
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§  3755.  Best  Evidence. — The  general  rule  relative  to 
the  introduction  of  the  best  evidence  applies  to  suits  upon  the 
contract  of  insurance.  The  best  evidence  which  it  is  within 
the  power  of  the  party  to  produce  can  only  be  introduced  in 
behalf  of  either  party  to  the  suit.  This  does  not  necessarily 
mean  that  weaker  evidence  may  not  be  introduced  where  there 
is  a  stronger  proof,  but  only  that  such  evidence  will  not  be 
received  by  the  courts  as  is  a  substitution  for  other  and  better 
evidence,  such  as  copies  of  contracts  or  deeds  where  the  orig- 
inal may  be  obtained  and  could  be  produced.1  A  copy  of  the 
ship's  register  certified  to  by  the  collector  as  a  true  copy,  the 
handwritingof  the  collector  being  proved,  is  insufficient  to  show 
ownership  where  the  evidence  of  a  witness  who  had  compared 
it  with  the  original  is  needed  to  authenticate  it.2  And  if 
a  warrant  and  survey  is  ordered  by  a  court  of  admiralty,  if 
the  warrant  cannot  be  produced  its  loss  must  be  accounted  for 
by  the  customary  manner  of  proving  such  fact,  and  the  certifi- 
cate of  the  clerk  of  the  court  is  not  sufficient.8  So  where  a 
license  for  a  voyage  is  lost  on  board  ship,  an  examined  copy 

1  1  Greenleaf  on  Evidence,  14th  ed.,  116;  Orrok  v.  Commonwealth 
Ins.  Co.,  21  Pick.  (Mass.)  456;  Maryland  Ins.  Co.  v.  Bathurst.  5  Gill 
&  J.  (Md.)  l.r)9;  Cort  v.  Delaware  Ins.  Co.,  2  Wash.  (C.  C.)  375;  Kan- 
sas Ins.  Co.  v.  Berry,  8  Kan.  159.  For  such  exceptions  as  exist  see 
Stephen's  Dipost  of  the  Law  of  Evidence,  ed.  1887,  art.  72;  Greenleaf 
on  Evidence,  14th  ed.,  sees.  83,  89,  91,  92-97. 

1  Coolldpe  v.  Fireman's  Ins.  Co..  14  Johns.  (N.  Y.)  308. 
•  Robinson  v.  Clifford,  2  Wash.  (C.  C.)  1. 
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must  be  proved.4  But  it  is  no  error  to  admit  evidence  which, 
though  it  may  be  unsatisfactory,  is  the  best  which  it  is  possible 
to  obtain.5 

§  3756.  Proof  in  Support  of  Pleadings — Evidence 
Admissible. — If  the  declaration  upon  the  policy  is  in  the 
ordinary  form,  it  is  error  to  admit  evidence  that  the  defend- 
ant's agent  either  by  fraud  or  mistake  inserted  a  clause  in  the 
policy  different  from  that  agreed  upon.6  Again,  upon  an 
averment  of  sole  interest  evidence  of  joint  interest  is  not 
admissible  nor  of  sole  interest  under  an  averment  of  joint 
interest;7  nor  is  it  incumbent  upon  the  insured  to  prove  that 
the  master  of  the  vessel  was  not  the  owner  in  an  action  where 
the  complaint  avers  a  loss  by  barratry  of  the  master.8  If  the 
complaint  alleges  that  there  was  an  offer  of  subrogation  to  the 
company,  and  the  defendant  company  files  only  a  general  de- 
nial, it  cannot  object  to  the  admission  of  evidence  to  show 
such  offer.9  And  an  allegation  by  the  plaintiff  that  the  com- 
pany "undertook  and  promised  to  pay"  him  a  certain  sum  au- 
thorizes the  admission  of  evidence  to  show  such  fact.10  If 
there  is  a  general  insimul  computassent  count,  proof  that  there 
has  been  an  adjustment  of  the  amount  due  is  sufficient  to  sus- 
tain it.11  Again,  if  the  answer  avers  a  concealment  of  the  ex- 
istence of  a  mortgage  encumbrance  from  the  insurer  it  is  an 
affirmative  defense  to  which  the  law  makes  a  denial,  and  there- 
fore evidence  is  admissible  to  show  that  the  insurer's  agent  had 
knowledge  thereof  without  pleading  or  waiver.12  And  if  a 
bill  is  brought  to  compel  the  issuance  of  a  policy  the  plaintiff 
must  show  in  support  thereof  that  there  was  a  contract  with  an 

•  Eyre  v.  Palsgrave,  2  Camp.  603. 

■  Ellsworth  v.  ^Etna  Ins.  Co.,  105  N.  Y.  624;  11  N.  E.  Rep.  355. 

•  O'Donnell V.Connecticut  F.  Ins.  Co.,  73  Mich.  1;  41  N.  W.  Rep.  95. 
'  Cattlett  v.  Insurance  Co.,  1  Paine  (C.  C),  594. 

•  Steinbach  v.  Ogden,  3  Caines  (N.  Y.),  1. 

»  Peltzer  etc.  Co.  v.  St.  Paul  F.  &  M.  Ins.  Co.,  41  Fed.  Rep.  271. 

10  St.  Paul  F.  &  M..  Ins.  Co.  v.  McGregor,  63  Tex.  399. 

1J  Stolle  v.  iEtna  F.  etc.  Ins.  Co.,  10  W.  Va.  546. 

u  Crittenden  v.  Springfield  F.  &  M.  Ins.  Co.,  85  Iowa,  652;  52  N.  W. 
Rep.  54S;  21  Ins.  L.  J.  726.  But  see  Eiseman  v.  Hawkeye  Ins.  Co.,  74 
Iowa,  11;  36  N.  W.  Rep.  780. 
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authorized  agent  of  the  company  and  the  payment  of  the  pre- 


mium 
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§  :$757.       Admissions     by     Pleadings — Payment     of 
Money  into  Court. — That  which  is  admitted  by  the  issue  it  is 

unnecessary  to  prove.  Thus,  where  the  answer  alleges  sub- 
sequent insurance,  and  the  replication  covers  notice  of  the 
same,  it  is  not  necessary  for  the  defendant  to  prove  that  such 
subsequent  policies  were  taken  out.14  And  where  there  is  an 
allegation  that  proofs  of  loss  were  furnished  on  a  certain  day, 
which  is  followed  by  a  denial  that  the  conditions  of  the  policy 
were  complied  with  "as  stated  in  the  complaint,"  such  denial 
is  held  to  be  an  admission  that  the  proofs  were  filed  within 
the  required  time  but  upon  another  day.15  Again,  if  the  dec- 
laration, application,  and  policy  show  that  the  defendant  is  do- 
ing business  in  the  state,  and  the  defendant  pleads  nothing  to 
the  contrary,  and  does  not  attempt  to  plead  to  the  jurisdiction, 
an  objection  as  to  there  being  no  proof  or  allegation  in  the 
complaint  that  business  was  being  transacted  by  the  company 
in  the  state  is  not  well  taken.16  If  there  is  a  payment  of  money 
into  court  it  is  held  an  admission  that  so  much  of  the  plain- 
tiff's claim  is  legally  due  as  is  paid  in,  but  when  all  is  paid  in, 
it  is  generally  considered  as  an  admission  of  a  cause  of  action 
in  all  the  courts  so  far  as  averred.17  And  payment  of  money 
into  court  has  been  held  to  be  an  admission  of  seaworthiness.18 
But  such  payment  for  part  of  the  amount  sued  for  is  not  an 
admission  of  the  entire  amount  of  the  loss  claimed.19 

§  3758.  The  Policy. — As  already  stated,  the  policy 
strictly  so  called  is  the  written  evidence  of  the  contract,  but 

18  Dinninp  v.  Phoenix  Ins.  Co.  of  Brooklyn,  08  111.  414. 
"  Marlasse  v.  Sussex  Co.  Mut.  Ins.  Co.,  42  N.  J.  L.  203. 
"  Bchaetzelas  v.  Germantown  etc.  Ins.  Co..  22  Wis.  412. 

"  Hull  v.  Alabama  G.  L.  Ins.  Co.,  70  Ga.  93;  3  S.  E.  Rep.  003. 

"  Andrews  v.  Palsgrave,  0  East,  :,.2">:  Stafford  v.  Clark.  2  Bing. 
437;  Everth  v.  Bell,  7  Taunt.  450;  Johnston  v.  Columbian  Ins.  Co.,  7 
Johns,  in.  Y.)  315;  Elliot  v.  Lycoming  Co.  Ins.  Co.,  70  Pa.  St.  22. 

»  Harrison  v.  Douglass,  3  Ad.  &  E.  396;  85  Nev,  &  M.  180. 

19  Backer  v.  Palsgrave,  1  Taunt.  410;  1  Camp.  557.  As  to  payment 
of  money  into  court  rendering  question  of  Insurable  interesl  imma- 
terial, see  Standard  L.  &  A.  Ins.  Co.  (Mich.  1895),  03  N.  W.  Rep.  SOL 
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the  certificate  in  fraternal  and  other  benefit  societies,  although 
in  effect  a  policy,  does  not  embody  therein  the  entire  contract, 
as  a  rule.  If  the  policy  is  delivered  and  accepted,  it  is  evi- 
dence of  such  a  nature  that  the  rule  that  parol  proof  is  inad- 
missible to  vary  or  control  written  contracts  applies.20  And 
it  must  be  produced  in  all  cases,  since,  if  it  has  been  delivered, 
it  forms  the  basis  of  the  plaintiff's  action,  being  the  best  evi- 
dence obtainable,  and  its  loss  should  be  accounted  for.  If  its 
execution  and  delivery  have  been  proved  it  is  sufficient  proof 
of  loss  where  the  plaintiff  has,  under  oath,  sworn  that  the  pol- 
icy has  not  been  received  by  him,  is  not  in  his  custody  or  con- 
trol, and  that  he  has  made  diligent  search  among  his  papers 
therefor.21  An  exception  has  been  held  to  exist  to  the  rule 
requiring  the  production  of  the  policy  or  the  accounting  for 
its  loss  in  case  the  proofs  of  loss  under  oath  admit  other  insur- 
ance, and  the  defendant  relies  upon  such  other  insurance  to 
defeat  the  action.  In  such  case  it  is  unnecessary  to  produce 
the  other  policies,  as  the  plaintiff  has  admitted  their  existence.22 
And  the  policy  may  be  so  altered  and  converted  as  to  render  it 
unnecessary  for  the  insured  to  produce  it.23  If  the  applica- 
tion is  made  a  part  of  the  policy,  the  policy  is  not  admissible 
without  such  application.  But  where  assured  swears  that  he 
never  signed  the  application,  though  it  purports  to  be  signed 
by  him,  the  policy  is  admissible  in  evidence  without  such  ap- 
plication.24 And  if  the  defendant  company  refuses  to  produce 
the  application  after  notice  and  request  to  that  effect  by  the 
plaintiff,  the  policy  is  admissible  by  itself.25  The  policy, 
whether  in  possession  of  insurer  or  insured,  is  prima  facie  evi- 

*°  Woods  v.  Phoenix  Ins.  Co.,  22  La.  Ann.  617;  Insurance  Co.  v.  Ly- 
man. 15  Wall.  (U.  S.I  664;  Insurance  Co.  v.  Mowry,  96  U.  S.  544. 

11  Sussex  Co.  Mut.  Ins.  Co.  v.  Woodruff,  26  N.  J.  L.  (2  Dutch.)  542. 

n  Cumberland  Mut.  F.  Ins.  Co.  v.  Gutrnan,  48  N.  J.  L.  495;  57  Am. 
Rep.  586. 

"  Martin  v.  Tradesmen's  Ins.  Co.,  17  Jones  &  S.  (49  N.  Y.  S.  C.) 
416;  161  N.  Y.  498. 

21  So  held  in  Commercial  Union  Assur.  Co.  v.  Elliott  (Pa.),  13  Atl. 
Pep.  970. 

25  American  Underwriter  Assn.  v.  Gporsre,  97  Pa.  St.  23S:  Sussex 
Co.  Mut.  Ins.  Co.  v.  Woodruff.  2  Dutch.  (N.  J.)  542;  Harding  v.  Car- 
ter, Park  on  Insurance,  5.    But  see  next  section. 
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dence  iu  behalf  of  the  one  having  possession  subject  to  rebut- 
tal by  the  other.26  Thus,  if  in  possession  of  insurer,  it  is  evi- 
dence prima  facie  that  the  contract  was  not  entered  into,  and  if 
in  possession  of  insured,  that  the  contract  was  complete.  In 
this,  as  in  the  construction  of  other  contracts,  the  general  rule 
is,  that  the  written  words  are  to  have  greater  force  than  tho 
primed,  since  the  written  are  the  words  chosen  by  the  parties 
as  evidence  of  a  special  contract  to  express  their  meaning  in  the 
particular  case.  This  rule  is  applicable  when  the  two  parts 
stated  cannot  be  reconciled.27  Evidence  usually  given  to  prove 
signatures  is  the  proper  evidence  to  show  the  subscription  to 
the  policy.  But  it  has  been  held  unnecessary  to  prove  the  exe- 
cution of  the  policy  where  the  adverse  party  produces  it  in 
pursuance  of  a  notice,  and  claims  a  beneficial  interest  there- 
under.28 An  unsealed  policy  is  not  admissible  by  the  com- 
pany in  an  action  for  the  premium  note  where  its  charter  pro- 
vides that  all  policies  shall  be  under  seal.29  In  England,  a 
marine  policy  is  by  statute  made  inadmissible  in  evidence  un- 
less stamped.30 

§  3759.  Application  in  Evidence. — The  written  appli- 
cation may  be  introduced  in  evidence  to  explain  or  control  a 
policy  issued  thereon,31  and  the  representations  in  the  applica- 
tion will  be  presumed  to  have  been  made  by  the  person  signing 
the  same  if  no  proof  is  given  to  the  contrary.32     It  has  been 

*  Davis  r.  Massachusetts  Mut.  I.  L.  Co..  13  Blatchf.  (C.  C.)  462. 

"  Wallace  v.  Insurance  Co.,  4  La.  289;  Nicollet  v.  Insurance  Co.,  3 
La.  66;  s.  c.  23  Am.  Dec.  458;  Moore  v.  Perpetual  Ins.  Co.,  16  Mo. 
98;  Wall  v.  Howard  Ins.  Co.,  14  Barb.  (N.  Y.)  383;  Bargett  v.  Orient 
Ins.  Co.,  3  Bosw.  (N.  Y.)  3S5;  Harper  v.  New  York  City  P.  Ins.  Co., 
22  N.  Y.  443;  Cater  v.  Phoenix  Ins.  Co.,  2  Wash.  (C.  C.)  51;  Robertson 
v.  French,  4  East,  130.    Examine  chaps,  viii.  Ix,  herein. 

"  St.  John  v.  American  Mut.  L.  Ins.  Co.,  2  Duer  (N.  Y.),  419;  13  N. 
Y.  31. 

n  So  held  In  Lindaner  v.  Delaware  Ins.  Co.,  13  Ark.  461.  But  see 
sees.  35,  36,  herein. 

*°  ?<0  Vict.,  c.  23,  sec.  9.    See  sec.  33,  herein. 

n  So  held  In  Norris  v.  Insurance  Co.  of  North  America,  3  Yeates 
(ra.),  84;  2  Am.  Dec.  360. 

"  New  York  L.  Ins.  Co.  v.  Fletcher,  117  U.  S.  519;  Hartford  L.  &  A. 
Ins.  Co.  v.  Gray,  80  111.  28;  91  111.  159. 
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held  that  it  is  not  necessary  to  introduce  the  insured's  original 
application  in  evidence,  though  made  a  part  of  the  contract, 
and  that  the  policy  is  admissible  by  itself.33  But  in  Pennsyl- 
vania a  contrary  view  is  taken,  and  where  made  a  part  of  the 
contract  the  policy  is  held  not  admissible  without  the  appli- 
cation.34 And  under  a  statute  of  that  state,35  which  provides 
that  an  application  shall  not  be  considered  a  part  of  the  contract 
unless  annexed  thereto,  the  court  has  rejected  the  application 
when  offered  in  evidence  by  the  company,  it  not  being  annexed 
to  the  policy.36  And  in  the  same  state  under  the  statute 
where  a  copy  of  the  application  was  annexed  to  the  policy  but 
the  signature  of  the  applicant  was  omitted  in  the  copy,  it  was 
held  inadmissible.37  If  under  the  statutes  of  a  state  the  ap- 
plication is  not  admissible  in  evidence  by  reason  of  the  fact 
that  it  is  not  attached  to  the  policy  and  therefore  not  a  part 
thereof,  oral  evidence  is  not  admissible  of  what  was  said  by 
the  insured  at  the  time  of  his  examination  by  the  company's 
agent,  such  statements  being  contained  in  the  application.38 

§  3760.  Oral  Contract — Contract  to  Insure. — An  oral 
contract  of  insurance  is  valid  unless  prohibited  by  statute,39 
and  parties  may  enter  into  a  valid  parol  contract  to  effect  in- 
surance. In  an  action  upon  either  a  contract  of  insurance  or 
to  insure  the  burden  of  proof  is  upon  the  assured  to  establish 

83  Roach  v.  Kentucky  Mut.  S.  F.  Co.,  28  S.  C.  431;  6  S.  E.  Rep.  28G; 
Cushman  v.  United  States  L.  Ins.  Co.,  4  Hun  (N.  Y.),  783.  See  preced- 
ing section. 

•*  Lycoming  F.  Ins.  Co.  v.  Stone,  97  Ta.  St.  361;  American  Under- 
writers' Assn.  v.  George,  97  Pa.  St.  238. 

M  Pa    Act,  May  11,  1881;  Pub.  Laws,  20. 

»  Mahon  v.  Pacific  Mut.  L.  Ins.  Co.,  144  Pa.  St.  409;  22  Atl.  Pep. 
876;  48  Leg.  Int.  502.  See,  also,  Pickett  v.  Pacific  M.  L.  Ins.  Co..  144 
Pa.  St.  79;  22  Atl.  Pep.  871;  48  Leg.  Int.  487;  13  L.  R.  Annot.  661;  21 
Ins.  L.  J.  64;  Imperial  F.  Ins.  Co.  v.  Dunham,  117  Pa.  St.  460. 

"  Susquehanna  etc.  Co.  v.  Hallock  (S.  C.  Pa.  1888),  14  Atl.  Rep. 

167. 

«  Considine  v.  Metropolitan  L.  Ins.  Co.  (Mass.  1896),  43  N.  E.  Rep. 
201.  But  see  Commercial  Union  Assur.  Co.  v.  Elliot,  13  Atl.  Rep.  970; 
12  Cent.  Rep.  668. 

w  See  c.  iii,  herein. 
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it.10  And  the  manner  of  proof  is  similar  to  that  required  to 
prove  other  contracts.  The  company's  hooks  in  which  such 
contracts  either  of  insurance  or  to  insure  are  usually  entered  in 
the  course  of  business  art.-  not  admissible,  where  there  is  no 
sue])  entry  therein,  to  show  that  there  was  no  contract.41  In 
an  action  upon  a  parol  agreement  to  insure  a  shipment  of  cot- 
ton the  plaintiff  may  introduce  evidence  as  to  the  business  he 
was  engaged  in  where  the  terms  of  the  contract  are  in  issue, 
but  evidence  showing  that  the  consignee  had  a  general  policy 
covering  the  cotton  after  it  reached  the  port  of  destination  is 
irrelevant.42 

§  3761.  Insurable  Interest — Generally.— If  the  dec- 
laration contains  a  general  averment  of  interest  in  the  plain- 
litl'  he  may  show  exactly  what  interest  he  has,  whether  it  be 
entire  or  a  part  only,  and  he  may  recover  to  the  extent  of  the 
interest  which  he  has  proved.43  The  proof  as  to  the  parties 
claiming  under  the  policy  must  correspond  to  such  averments 
as  are  made,  and  the  claimant  must  prove  his  interest  therein 
and  also  some  fact  showing  that  his  interest  was  intended  to 
be  covered.44  In  actions  upon  life  policies  the  proof  is  de- 
pendent upon  the  necessity  of  an  averment  of  interest  in  the 
declaration,  but  where  the  policy  is  issued  to  one  on  his  own 
life  and  assigned  to  another,  since  no  averment  of  interest  is 
necessary,  proof  need  not  be  offered  of  such  fact  by  the  as- 
signee,45  but  where  procured  by  one  upon  another's  life  evi- 
dence of  insurable  interest  is  necessary,  for  the  declaration 

40  Smith  v.  State  Ins.  Co..  68  Iowa,  4ST;  Ide  v.  rhcenix  Ins.  Co.,  2 
Biss.  (C.  C.)  333;  Strohn  v.  Hartford  F.  Ins.  Co.,  37  Wis.  G25;  10  Am. 
Rep.  777. 

■  Sanborn  v.  Fire  Ins.  Co..  16  Cray  (Mass.),  448;  77  Am.  Dec.  419. 
Examine  .Etna  Ins.  Co.  v.  Northwestern  Iron  Co.,  21  Wis.  458. 

42  Mobile  etc.  Ins.  Co.  v.  McMillan,  P.1  Ala.  711. 

•  Crowley  v.  Cohen,  3  Barn.  &  Adol.  478:  2  Greenleaf  on  Evidence, 
14th  '•,!.,  sec.  3S0;  Arnould  on  Marine  Insurance.  Maclachlan's  ed. 
1887.  1156. 

44  De  Belle  v.  Pennsylvania  Ins.  Co.,  -l  What*.  (Pa.)  68. 

«  Trenton  etc.  ins.  Co.  v.  Johnson,  24  N.  J.  L.  (4  Zab.)  576;  see 
Valton  v.  National  etc.  Assur.  Co.,  20  N.  Y.  32. 
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must  aver  it.46  Proof  of  an  application  and  a  policy  thereon, 
both  describing  the  property  as  that  of  plaintiff's,  is  prima  facie 
evidence  of  an  insurable  interest  in  him.47  So  a  policy  to  one, 
loss  payable  to  another,  is  an  admission  of  an  insurable  interest 
in  the  assignee.48  And  the  issuance  of  a  policy  of  insurance 
is  held  to  be  an  admission  prima  facie  by  the  insurers  that  the 
title  to  the  property  covered  by  the  policy  is  in  the  insured.49 

§  3762.  Insurable  Interest  in  Ship —  The  Ship's 
Register. — In  an  action  upon  an  insurance  covering  a  ship 
there  is  much  conflict  as  to  the  weight  which  should  be  given 
to  evidence  tending  to  show  an  insurable  interest  therein.  It 
has  been  held  that  acts  of  possession  and  ownership  when 
proved  are  prima  facie  evidence  of  interest  in  a  vessel.50  So 
also  that  acts  of  ownership  in  directing  the  loading  of  the  ves- 
sel and  also  the  payment  of  the  men  employed  is  evidence  of 
interest.51  And  the  captain's  statement  that  he  was  employed 
by  certain  parties  who  were  insured  as  owners  is  prima  facie 
proof  of  ownership  in  such  persons.52  All  personal  property 
under  the  common  law  passed  by  transfer  of  possession  where 
there  was  also  a  valuable  consideration,  and  this  rule  under  the 
common  law  has  been  held  applicable  to  sale  of  ships  in  the 

"  Ruse  v.  Mutual  etc.  Ins.  Co.,  23  N.  Y.  516.  In  this  latter  case  it 
was  held,  though, that  where  the  life  insurance  company  accepted  the 
plaintiff's  statement  of  interest  in  a  life,  that  as  between  the  parties 
no  further  proof  of  interest  was  necessary.  As  to  proof  of  insurable 
interest  of  beneficiary,  see  Glassey  v.  Metropolitan  L.  Ins.  Co. 
(1895),  65  N.  Y.  St.  Rep.  493;  Standard  L.  &  A.  Ins.  Co.  v.  Catlin 
(Mich.  1895),  63  N.  W.  Rep.  897;  In  re  Zinn's  Estate,  14  Co.  Ct.  (Pa.) 
33;  2  Pa.  Dist.  Rep.  801;  American  Employers'  L.  Ins.  Co.  v.  Barr 
(U.  S.  C.  C.  A.  1895);  68  Fed.  Rep.  873. 

47  Nichols  v.  Fayette  etc.  Ins.  Co.,  1  Allen  (Mass.),  63. 

48  Franklin  v.  National  Ins.  Co.,  43  Mo.  491. 

*a  Farmers  &  Merchants'  Ins.  Co.  v.  Peterson  (Neb.  1896),  66  N.  W. 
Rep.  847. 

60  Robertson  v.  French,  4  East,  130;  Thomas  v.  Foyle,  5  Esp.  88; 
Sutton  v.  Buch,  2  Taunt.  302;  Wendover  v.  Hogeboom,  7  Johns.  (N. 
Y.)  308;  Sharp  v.  United  States  Ins.  Co.,  14  Johns.  (N.  Y.)  201;  Hozey 
v.  Buchanan,  16  Pet.  (U.  S.)  215;  United  States  v.  Amedy,  11  Wheat. 
(U.  S.)  392. 

n  Amery  v.  Rodgen,  1  Esp.  208. 

°  Robertson  v.  French,  4  East,  130. 
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United  States.53  The  statute  of  1850,  however,  54  provide* 
that  no  sale  ur  transfer  of  any  kind,  unless  recorded  in  the 
office  of  custom  where  the  ship  La  enrolled  or  registered,  shall 
be  binding  as  against  any  persons  except  those  who  are  parties 
to  the  contract  or  who  have  had  actual  notice.  Under  this 
statute,  therefore,  an  oral  sale  is  greatly  restricted  in  its  effect, 
so  that  it  does  not  affect  the  rights  of  third  parties  who  have 
had  no  actual  notice.  Documentary  evidence  of  title  is  con- 
sidered better,  though  this  has  been  held  to  be  unnecessary 
unless  the  ownership  is  denied.55  But  what  weight  is  to  be 
given  to  this  documentary  evidence,  and  of  what  does  it  con- 
sist? The  conflict  seems  to  be  in  regard  to  the  register  of  the 
ship.  Is  such  evidence  admissible  to  prove  ownership  in  the 
person  in  whose  name  the  ship  is  registered?  Inasmuch  as 
the  owner  is  the  person  who  registers  the  vessel  such  registry 
has  been  held  inadmissible  as  even  prima  facie  evidence  in 
such  person,  since  it  is  nothing  more  than  a  declaration  by  him 
in  his  owti  behalf.50  As  against  the  person  named  in  the  reg- 
ister, it  is  not  conclusive  so  as  to  charge  him  as  owner  of  the 
ship,  unless  other  proof  is  submitted  showing  acts  by  him 
which  prove  his  adoption  of  the  transfer.  In  such  case  it  is, 
however,  prima  facie  evidence  of  interest.57  "Where  the  cer- 
tificate of  registry  has  been  admitted,  it  has  been  held  insuffi- 
cient, however,  by  itself  to  prove  an  interest  in  the  absence  of 
any  act  by  such  person  indicating  ownership.58  But  it  has 
been  held  that  where  a  register  was  in  the  name  of  the  plaintiff 
and  another,  that  parol  evidence  was  not  admissible  to  show 

"  Bixby  v.  Franklin  Ins.  Co.,  8  Pick.  (Mass.)  86;  Taggard  v.  Lor- 
ing,  16  Mass.  336;  Mitchell  v.  Taylor,  32  Me.  434;  Weaver  v.  The  S.  G 
Owens,  1  Wall  Jr.  (C.  C.)  359. 

"  U.  S.  Stats.  18r>0,  c.  27. 

M  P.as  v.  Steele,  3  Wash.  (C.  C.)  381;  Robertson  v.  French,  4  East, 
130. 

M  Ligons  v.  Orleans  Nav.  Co.,  7  Mart.,  N.  S.  (La.),  682;  Colson  v. 
Bonzey,  6  Greenl.  (Me.)  474;  Bixby  v.  Franklin  Ins.  Co.,  8  Pick. 
(Mass.)  86;  Brooks  v.  Bondsey,  17  Pick.  (Mass.)  441;  Leonard  v.  Hunt- 
ington, 15  Johns.  (N.  Y.)  298;  Ring  v.  Franklin,  2  Hall  (N.  Y.),  1;  Wes- 
ton v.  Penniman,  1  Mason  (C.  C),  306. 

"  Sharp  v.  United  Ins.  Co..  14  Johns.  (N.  Y.)  201;  Tinkler  v.  Wad- 
polo.  14  E.-ist.  22(»:  Smith  v.  Fuge,  3  Camp.  456. 

M  Flower  v.  Young,  3  Camp.  2-10;  Pirie  v.  Anderson,  4  Taunt.  652. 
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that  the  sole  interest  was  in  the  plaintiff.59  And  we  incline 
to  the  opinion  expressed  by  Mr.  Parsons,60  who  says :  "That  it 
is  rebuttable  evidence  cannot  be  doubted,  but  we  should  not 
be  inclined  to  say  that  in  an  action  under  a  policy  of  insurance 
it  was  admissible  or  of  no  value,"  but  subject  to  rebuttal,  and 
therefore  in  no  way  conclusive,  either  as  to  the  interest  of  the 
party  named  therein  or  as  affecting  the  rights  of  others.61 
Copies  of  the  register  of  the  ship  when  required  can  be  made 
in  the  customhouse,  and,  when  properly  verified,  are  held  to 
be  admissible  in  evidence.62  "Where  a  vessel  is  enrolled  in  a 
new  name  the  enrollment  is  held  admissible  to  show  that  the 
assured  has  an  interest  therein,  provided  the  policy  does  not 
declare  the  vessel  to  be  a  ship  of  the  United  States.83 

§  3763.  Insurable  Interest — Goods,  Bill  of  Lading, 
Freight — Generally. —  As  we  have  seen,  an  insurable  inter- 
est in  freight  is  dependent  upon  the  legal  or  equitable  title  in 
the  ship,64  and  it  must,  therefore,  be  proved  that  such  interest 
existed  as  owner,  charterer,  or  otherwise.  It  must  also  be  prov- 
ed that  the  inchoate  right  to  freight  has  accrued  either  by  the 
goods  being  shipped  or  contracted  for  or  by  some  act  done,  or 
that  a  charter-party  was  made  and  a  right  to  freight  attached 

e»  Ohl  v.  Eagle  Ins.  Co.,  4  Mason  (C.  0.),  172. 

M  2  Parsons  on  Marine  Insurance,  ed.  1868,  511. 

n  For  a  further  consideration  of  the  subject  see  the  following 
cases:  Barry  v.  Louisiana  Ins.  Co.,  11  Mart,  N.  S.  (La.),  360;  Carrol 
and  Snow  v.  Boston  M.  Ids.  Co.,  8  Mass.  515;  Taunt  v.  Durant,  12 
Mass.  54;  Taggard  v.  Loring,  16  Mass.  336;  Vinal  v.  Burrill,  16  Pick. 
<Mass.)  401;  Lord  v.  Ferguson,  9  N.  H.  3S0;  Dixon  v.  Hammond,  3 
Barn.  &  Aid.  310;  Young  v.  Alexander,  8  East,  10;  Woodward  v.  Lar- 
kin,  3  Esp.  2S7;  Tullock  v.  Boyd,  1  Holt,  487;  Liverpool  Borougn 
Bank  v.  Turner,  1  Johns.  &  H.  159,  and  2  De  Gex.  F.  &  J.  502; 
Hughes  v.  Sutherland,  7  Q.  B.  D.  160;  Frazer  v.  Hopkins,  2  Taunt.  5; 
Camden  v.  Anderson,  5  Term  Rep.  709. 

62  Hocker  v.  Young,  6  N.  H.  95;  Catlett  v.  Insurance  Co.,  1  Wend. 
(N.  Y.)  61;  United  States  v.  Johnson.  4  Dall.  (U.  S.)  415.  In  Eng- 
land under  the  Merchant  Shipping  Act  of  1S54  the  register  is  prima 
facie  evidence  of  title  and  of  all  facts  recited  therein:  1  H.  Vict.  1045, 
107.  For  decisions  prior  thereto,  see  Camden  v.  Anderson,  5  Term 
Rep.  709;  ex  parte  Yollop,  15  Ves.  60. 

**  Polleys  v.  Ocean  Ins.  Co.,  14  Me.  141. 

•*  See  sec.  1010,  herein. 
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by  the  voyage  insured  being  incepted  or  otherwise.65     An  La- 
is may  be  proved  either  by  a  transfer  of  title  as 
shown  by  bills  of  lading,  bills  of  sale,  or  any  other  ordinary 
documentary  evidence  of  such  transfer,  ol*  by  evidence  of  pay- 
ment for  the  goods,  or  by  acts  of  possession  or  ownership  as  in 
the  case  of  a  ship.     The  bill  of  lading  is  generally  admitted  to 
show  ownership,  but  it  has  been  held  that  since  it  is  only  the 
declaration  of  the  master,  it  is  not  admissible  in  evidence  un- 
less authenticated.06     It  has  also  been  held  that  where  a  bill 
of  lading  is  to  B.  and  another,  parol  evidence  may  be  intro- 
duced to  show  property  in  B.  alone.67     But  a  bill  of  lading 
containing  the  words  "contents  unknown"  is  no  evidence  of 
interest  in  the  consignee  of  the  quantity  of  goods  shipped.68 
Air.  Marshall  says  of  a  bill  of  lading:  "The  underwriter  may, 
however,  impeach  the  bill  of  lading  on  the  ground  of  fraud  or 
collusion.  But  the  insured  cannot  allege  anything  in  contradic- 
tion to  it."  69     The  certificate  of  a  supercargo  who  is  dead  at 
the  time  the  action  is  brought  is  admissible  to  prove  what  in- 
terest the  plaintiff  has  in  the  cargo,  but  evidence  of  declara- 
tions madebyhim  as  to  the  plaintiff's  interest  cannot  begiven.™ 
If  goods  were  sold  abroad  the  bill  of  parcels  is  sufficient  proof 
of  interest,  including  the  receipt  of  payment.71     A  valued  pol- 
icy is  generally  prima  facie  proof  of  the  value  of  the  plaintiff's 

•  Camden  v.  Anderson,  5  Term  Rep.  700:  Thompson  v.  Taylor,  6 
Term  Rep.  483;  Etches  v.  Aldan,  1  Man.  &  R.  157:  Williamson  v. 
Innes,  1  Moody  &  R.  88;  De  Vaux  v.  J'Ansen,  5  Ring.  N.  C.  510; 
Patrick  v.  Eames.  3  Camp.  441.    See  e.  xxviii,  herein. 

••  Diekson  v.  Lodge,  1  Stark.  220.  See  2  Marshall  on  Insurance, 
ed,  1810,  *715.  In  this  case  it  was  also  held  not  admissible  to  show 
that  the  goods  were  shipped  and  a  similar  decision  was  given  in  an 
action  by  the  consignee  against  the  owner  of  the  vessel,  the  bill  of 
lading  showing  that  the  party  making  the  shipment  was  the  plaint- 
iff's agent:  Berkley  v.  Nailing.  7  Ad.  &  E.  29. 

■»  Maryland  Ins.  Co.  v.  Baden,  6  Cranch  (U.  S.),  338. 

■  Haddon  v.  Parry,  3  Taunt.  303.  See,  also,  Palmer  v.  Great  West- 
ern Ins.  Co.,  27  N.  Y.  St.  Rep.  675;  116  N.  Y.  599;  Paine  v.  Maine 
Mut.  etc.  Ins.  Co.,  69  Me.  568. 

»  2  Marshall  on  Insurance,  ed.  1810,  *715,  716. 

w  Beale  v.  Petit,  1  Wash.  (C.  C.  241. 

n  Russel  v.  Boehn,  2  Strange,  1127. 
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interest,  but  in  an  open  policy  the  value  of  his  interest  must 
be  proved.72 

§  3764.     Insurable  Interest — Burden  of  Proof. — If  the 

pleadings  put  the  question  of  insurable  interest  directly  in 
issue  in  an  action  upon  either  a  fire  or  marine  policy,  the 
burden  of  proving  the  fact  is  upon  the  plaintiff.73  And  in  an 
action  upon  a  life  policy  the  burden  of  proving  an  insurable 
interest  is  upon  a  plaintiff  who  is  assignee,  where  the  policy 
provides  that  it  shall  not  be  payable  to  an  assignee  except  upon 
proof  of  an  insurable  interest.74 

§  3765.  Evidence  of  Sufficient  Proofs  of  Loss — Re- 
ceipt of  by  Company. — The  burden  of  proving  a  proper  no- 
tice of  loss  within  reasonable  time  or  within  the  time  limited  in 
the  policy,  or  an  excuse  for  failure  so  to  do,  is  upon  insured.75 
He  is  not,  however,  bound  to  furnish  such  proofs  as  would  be 
required  in  a  strict  legal  sense,  but  only  the  best  evidence  of 
such  facts  of  loss  as  he  has  at  the  time.76  So  the  insured,  to 
prove  a  compliance  with  the  condition  requiring  proofs  of  loss, 
may  introduce  in  evidence  a  letter  from  the  company  acknowl- 
edging the  receipt  of  the  proofs.77  And  for  the  purpose  of 
showing  that  proofs  of  loss  were  made  as  required,  copies  of 
such  proofs,  together  with  a  postal  from  the  insurer,  acknowl- 
edging receipt  thereof,  are  admissible  in  evidence  after  notice 
to  insured  to  produce  the  originals.78     And  ex  parte  affidavits 

n  Dalzell  v.  Man,  1  Camp.  532;  Lewis  v.  Rucker,  2  Burr.  1167;  De 
Gaminde  v.  Pigou,  4  Taunt,  246;  Grant  v.  Parkinson,  3  Doug.  16. 

n  Petrei  Guano  Co.  v.  Providence-Washington  Ins.  Co.,  20  Jones  & 
S.  (52  N.  Y.  Sup.  Ct.)  297;  Planters'  Ins.  Co.  v.  Diggs,  8  Baxt.  (Tenn.) 
563;  Singleton  v.  St.  Louis  Ins.  Co.,  66  Mo.  33;  27  Am.  Rep.  321. 

74  Alabama  Gold  Life  Ins.  Co.  v.  Mobile  Mut.  Ins.  Co.,  81  Ala.  329; 
1  S.  Rep.  561. 

75  McCall  v.  Merchants'  Ins.  Co.,  33  La.  Ann.  142. 

7*  Thus  where  all  papers  and  books  of  the  insured  had  been  de- 
stroyed, it  was  held  that  the  condition  in  the  policy  requiring  pre- 
liminary proofs  was  satisfied  by  a  general  statement  of  the  loss,  with 
such  other  best  evidence  as  could  be  produced:  Bumstead  v.  Divi- 
dend Mut.  Ins.  Co.,  12  N.  Y.  (2  Kern.)  81. 

77  Capitol  Ins.  Co.  v.  Bank  of  Pleasanton,  48  Kan.  397;  29  Pac.  Rep. 
578;  21  Ins.  L.  J.  519. 

»  Dowling  v.  Lancashire  Ins.  Co.  (Wis.  1896),  65  N,  W.  Rep.  738. 
Joyce,  Vol.  IV— 225 
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may  be  read  to  tlie  jury  to  show  that  such  preliminary  proofs 
have  been  given.78  Where  other  evidence  has  been  intro- 
duced without  objection  to  show  that  proofs  have  been  fur- 
nished, the  insurer  cannot  afterward  complain  of  the  failure 
of  the  insured  to  place  the  proofs  in  evidence.80  And  sending 
the  notice  of  loss  properly  addressed  to  the  insurer  is  prima 
facie  evidence  of  service  thereof,  from  which  the  jury  may  in- 
fer an  actual  notice  if  the  insurer  fails  to  deny  its  receipt.81 
But  evidence  is  inadmissible  to  show  that  other  proofs  of  loss 
were  sent  to  another  city  where  there  is  no  allegation  in  the 
complaint  averring  such  fact,  even  though  notice  has  been 
served  upon  the  defendant  to  produce  the  proofs  of  loss  al- 
leged by  the  complaint  to  have  been  furnished.82  If  the  pe- 
t  it  ion  avers  the  delivery  of  the  notice  and  proofs  of  loss  as  re- 
quired, and  copies  thereof  are  attached  to  the  petition,  and  it 
is  admitted  in  the  answer  that  the  papers  thus  set  out  were 
received,  their  delivery  is  sufficiently  established  without  put- 
ting them  formally  in  evidence.83 

§  3766.  Proofs  of  Loss  as  Evidence. — The  weight  of 
authority  is  that  the  proofs  of  loss  are  admissible  in  evidence 
only  for  the  purpose  of  showing  a  compliance  with  the  require- 
ments of  the  policy,  since  such  proofs  are  declarations  or  state- 
ments by  the  insured  in  his  own  behalf,  and  cannot  be  admitted 
as  evidence  against  the  insurer  of  any  fact  stated  therein.84 
But  it  has  been  held    that   they  are  admissible  to  show  the 

n  Klein  v.  Franklin  Ins.  Co.,  13  Pa.  St.  247. 

••°  British  Mercantile  Ins.  Co.  v.  Crutchfield,  108  Ind.  518;  9  N.  E. 
Rep.  458. 

,l  Susquehanna  Mut.  F.  Ins.  Co.  v.  Tunkhannock  Toy  Co.,  97  Ta. 
St.  424;  s.  c,  39  Am.  Rep.  81G. 

81  Coryeon  v.  Providence-Washington  Ins.  Co.,  79  Mich.  1S7;  44  N. 
W.  Rep.  431. 

"  Taylor  v.  State  Ins.  Co.  (Iowa,  1S96),  G7  N.  W.  Rep.  577. 

»«  Menfe  v.  Home  Mut.  Ins.  Co.,  70  Cal.  50;  18  Fac.  Rep.  117;  Trav- 
elers' I  us.  Co.  v.  Sheppard,  85  Ga.  751;  12  S.  E.  Rep.  218;  Lycoming 
F.  Ins.  Co.  v.  Rubin,  79  111.  402;  Knickerbocker  Ins.  Co.  v.  Gould,  80 
111.  388;  Imperial  Ins.  Co.  v.  Shinier,  96  111.  580;  Phoenix  Ins.  Co.  v. 
Lawrence,  4  Met  (Ky.)  9;  Mutual  L.  Ins.  Co.  v.  Stibbe.  46  Md.  302; 
Planters'  Ins.  Co.  v.  Comfort,  50  Miss.  002;  Newmark  v.  Liverpool 
Ins.  Co.,  30  Mo.  100;  77  Am.  Dec.  G0S;  Breckinbridge  t.  American 
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amount  of  the  loss,85  and  that  they  are  not  made  evidence  of 
the  loss  from  the  fact  that  they  are  introduced  by  the  defend- 
ant in  order  to  show  an  overvaluation,86  nor  when  contradicted 
by  proof  can  they  be  introduced  in  rebuttal.87  Nor  are  they 
admissible  as  evidence  of  ownership  or  values  stated  therein.88 
In  a  federal  case,  as  a  part  of  the  preliminary  proof  of  loss, 
a  sworn  schedule  was  furnished  by  the  insured  in  accordance 
with  the  conditions  of  the  policy,  in  which  the  goods  lost  were 
valued  at  a  certain  sum.  The  proofs  of  loss,  including  the 
schedule,  were  put  into  the  case  by  the  plaintiffs,  with  the  ex 
press  avowal  that  they  were  offered  and  used  merely  to  provu 
that  the  proofs  had  been  duly  made.  The  witnesses  who  made 
the  schedule  had  it  before  them  when  they  testified,  and  manj 
questions  were  asked  by  both  sides  as  to  how  it  was  made  up, 
etc.,  but  the  paper  itself  was  not  referred  to  by  counsel  on 
either  side  nor  by  the  court  as  evidence  of  value.  The  court 
was  requested  by  defendant  in  writing  to  instruct  the  jury 
that  the  paper  was  not  evidence  of  value,  but  the  court  neglect- 
ed through  inadvertence  to  give  this  instruction.  Nothing  was 
said  throughout  the  trial  that  would  lead  the  jury  to  suppose 
that  the  proofs  of  loss  were  evidence  of  value,  but  the  value 
was  fully  argued  on  both  sides  on  wholly  different  grounds. 
The  proposed  instruction  was  not  read  in  the  presence  of  the 
jury,  and  it  was  held  that  the  omission  to  charge  that  the  proofs 

Cent.  Ins.  Co.,  87  Mo.  62;  Summers  v.  Home  Ins.  Co.,  53  Mo.  App. 
521;  Sexton  v.  Montgomery  Co.  Mut.  Ins.  Co.,  9  Barb.  (N.  Y.)  191; 
Commonwealth  Mut.  Ins.  Co.  v.  Lennett,  41  Pa.  St.  161;  Lycoming 
Ins.  Co.  v.  Schreffler,  42  Pa.  St.  188;  s.  c,  44  Pa.  St.  269;  People's 
Ace.  Assn.  v.  Smith,  126  Pa.  St.  317;  ^Etna  Ins.  Co.  v.  Farrell,  7  Baxt. 
(Tenn.)  542;  3  Ins.  L.  J.  852;  Hennesey  v.  Niagara  F.  Ins.  Co.,  8 
Wash.  91;  35  Pac.  Rep.  585;  Hills  v.  Hanover  F.  Ins.  Co.,  65  Wis.  585; 
Kahn  v.  Traders'  Ins.  Co.  (Wyo.  1S94),  34  Pac.  Rep.  1059;  Newton 
v.  Mutual  B.  L.  Ins.  Co.,  2  Dill.  (C.  Ct.)  154. 

85  Neese  v.  Farmers'  Ins.  Co.,  55  Iowa,  604;  Fire  Ins.  Co.  v.  Doll, 
35  Md.  89;  Newmark  v.  Liverpool  Ins.  Co.,  30  Mo.  160;  77  Am.  Dec. 
608;  Breckinbridge  v.  American  Cent.  Ins.  Co.,  87  Mo.  62;  Knicker- 
bocker Ins.  Co.  v.  Gould,  SO  111.  388;  Home  Ins.  Co.  v.  Stone  River 
Nat.  Bank,  S8  Tenn.  369;  12  S.  W.  Rep.  915. 

86  Browne  v.  Clay  &  M.  Ins.  Co.,  68  Mo.  133. 

8T  Howard  v.  City  F.  Ins.  Co.,  4  Denio  (N.  Y.).  502. 
"  Southern  Ins.  &  Trust  Co.  v.  Lewis,  42  Ga.  587. 
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of  loss  were  not  evidence  of  value  was  not  error  under  the  cir- 
cumstances.89 And  in  a  Maine  case  the  proofs  of  loss  were 
held  admissible  in  accordance  with  the  provisions  of  the  poi- 
nt that  case.90  The  statements  in  the  proofs  of  loss  are 
admissions  by  the  insured,  and  as  such  are  prima  facie  evidence 
against  him  and  in  behalf  of  the  insurer.91  Thus,  the  state- 
ment in  proofs  of  loss  as  to  the  other  insurance  for  the  benefit 
of  the  plaintiff  is  held  to  be  an  admission  of  such  fact,  and 
admissible  to  prove  the  existence  of  such  other  insurance,  - 
but  such  a  statement  may  be  shown  to  be  a  mistake.93  And  as 
a  rule  the  insured  is  not  bound  in  all  cases  by  the  statements 
therein,  for  he  may  show  by  parol  evidence  that  such  state- 
ments or  omissions  to  state  necessary  facts  were  the  result  of 
inadvertence  or  mistake.94  Thus,  a  mistake  in  regard  to  the 
occupancy  of  the  insured  premises  may  be  shown  by  fraud;95 
and  a  mistake  honestly  made  as  to  the  cause  of  the  fire  may 
likewise  be  corrected.90  In  a  Minnesota  case,  where  the  in- 
sured had  given  notice  to  the  company's  attorneys  to  produce 

"  Shaw  v.  The  Scottish  Commercial  Ins.  Co.,  1  Fed.  Rep.  7G1.  See 
Moore  v.  Protection  Ins.  Co.,  29  Me.  97. 

w  Moore  v.  Protection  Ins.  Co.,  29  Me.  97;  48  Am.  Dec.  514. 

81  So  held  in  Insurance  Co.  v.  Zaenger,  63  111.  462;  Keels  v.  Mutual 
Res.  Fund  L.  Assn.,  29  Fed.  Rep.  198;  Mutual  L.  Ins.  Co.  v.  Newton, 
22  Wall.  (U.  S.)  32;  Mutual  B.  L.  Ins.  Co.  v.  Higginbotham,  95  U.  S. 
3S0. 

n  Cumberland  etc.  Ins.  Co.  v.  Giltiman,  40  N.  J.  L.  495;  7  Atl.  Rep. 
424. 

"  McMaster  v.  Insurance  Co.  of  North  America,  64  Barb.  (N.  Y.) 
536;  55  N.  Y.  228. 

M  Hanover  F.  Ins.  Co.  v.  Lewis,  28  Fla.  209;  10  S.  Rep.  297;  21  Ins. 
L.  J.  316;  Cotton  States  L.  Ins.  Co.  v.  Edwards,  74  Ga.  220;  ^Etna 
Ins.  Co.  v.  Stevens,  48  111.  31;  Commercial  Ins.  Co.  v.  Huskberger,  52 
111.  464;  Germania  F.  Ins.  Co.  v.  Cunan,  8  Kan.  9;  Conn.  Mut.  L.  Ins. 
Co.  v.  Siegel,  9  Push  (Ky.),  450;  Campbell  v.  Insurance  Co..  10  Allen 
(Mass.),  213;  Hillock  v.  Traders'  Ins.  Co.,  54  Mich.  531;  Miaghan  v. 
Hartford  F.  Ins.  Co.,  24  Hun  (N.  Y.),  58;  Cunimings  v.  Agrieultura' 
Ins.  Co.,  67  N.  Y.  260;  Pittsburg  Ins.  Co.  v.  Frazee,  107  Pa.  St.  521; 
Blmley  v.  Citizens'  F.  &  P.  Ins.  Co.,  14  W.  Ya.  33;  Waldeck  v.  Spring- 
field F.  &  M.  Co.,  ",  Wis.  06;  Rehr  v.  Com.  Mut.  L.  Ins.  Co..  2  Flip. 
(C.  C.)  692;  4  Fed.  Rep.  357;  Conn.  Mut.  L.  Ins.  Co.  v.  Schenck,  94 
U.  S.  593. 

1  I'nrmlee  v.  Hoffman  F.  Ins.  Co.,  54  N.  Y.  193. 

t0  Waldeck  v.  Springfield  P.  &  M.  Ins.  Co.,  55  Wis.  129. 


3589  evidence.  §  3767 

proofs  of  loss  sent  to  the  company  in  a  distant  state,  it  was 
held  that  as  it  did  not  appear  that  the  company  was  within 
reach  of  its  attorneys  the  notice  to  the  attorneys  to  produce 
was  not  a  sufficient  foundation  for  the  introduction  of  second- 
ary evidence  as  to  the  proofs.97  Although  the  proofs  of  death 
in  life  insurance  contain  the  statement  that  the  insured  com- 
mitted suicide,  the  beneficiary  is  not  estopped  to  show  that 
it  was  a  mistake,  the  statement  being  made  therein  upon  the 
faith  of  the  other  person's  remarks  to  her.98 

§  3767.  Marine  Insurance — Proof  of  Loss — Master's 
Protest. — The  loss  in  marine  insurance  is  generally  proved 
by  the  parol  testimony  of  the  master,  officers,  or  crew  of  the 
ship,  or  it  may  be  proved  by  any  other  legal  evidence,  but  it 
must  appear  to  have  been  by  the  peril  insured  against.99  And 
the  burden  of  proof  is  upon  the  insure*d  to  establish  this 
fact,100  though  in  some  cases  the  court  will  presume  that  the 
ship  has  been  so  lost.101  And  in  a  New  York  case102  it  is 
held  that  where  a  vessel  sailed  in  May  and  was  last  seen  in  the 
following  October  that  it  was  prima  facie  proof  that  the  vessel 
was  lost  during  the  life  of  the  policy,  which  expired  on  De- 
cember 29th  following.  A  letter  from  the  master  to  the  cor- 
respondents of  the  owners  which  informed  them  of  the  loss, 
and  which  they  in  turn  forwarded  to  the  owners,  has  been 
held  sufficient  proof  that  loss  has  occurred,  since  it  was  the 
best  evidence  in  the  possession  of  the  parties.103  So  evidence 
that  a  ship  was  seen  in  possession  of  armed  soldiers  aboard  was 

01  Dade  v.  ^3tna  Ins.  Co.,  54  Minn.  336;  56  N.  W.  Rep.  48. 

68  Baehmeyer  v.  Mutual  Res.  Fund  L.  Assn.,  82  Wis.  255:  52  N.  W. 
Rep.  101.  See  further  Lewis  v.  Insurance  Co.  (Iowa).  45  N.  W.  Rep. 
749:  Hibernia  Ins.  Co.  v.  Starr  (Tex.).  13  S.  W.  Rep.  1017. 

89  Coffin  v.  Phoenix  Ins.  Co.,  15  Pick.  (Mass.)  291;  Coles  v.  Marine 
Ins.  Co.,  3  Wash.  (C.  C.)  159;  Masey  y.  Limited  Ins.  Co.,  14  La.  Ann. 
254. 

100  Bradford  v.  Boylston  F.  &  M.  Ins.  Co.,  11  Pick.  (Mass.)  162. 

101  Cohen  v.  Hwkley,  2  Camp.  51;  Paddock  v.  Franklin  Ins.  Co.,  11 
Pick.    (Mass.)    227. 

102  Reck  v.  Phcenix  Ins.  Co.  (N.  Y.  C.  A.  1S92),  29  N.  E.  Rep.  137; 
41  N.  Y.  St.  Rep.  250:  45  Alb.  L.  J.  155:  reversing  7  N.  Y.  Supp.  492, 

108  Lawrence  v.  Ocean  Ins.  Co.,  11  Johns.  (N.  Y.)  241. 
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held  to  establish  prima  facie  a  loss.104     The  master's  protest 
Is  generally  held  to  be  inadmissible  as  evidence,  except  for  the 
purpose  of  contradicting  his  testimony.     The  reason  for  this 
is,  that  it  is  nothing  more  than  a  declaration  by  a  party  in  inter- 
est in  his  own  behalf  or  in  behalf  of  the  principal  and  conse- 
quently cannot  be  produced  as  evidence  of  any  fact  stated 
therein  against  the  insurer.     It  is  the  duty  of  the  master  who 
has  charge  of  the  ship  to  make  the  protest,  setting  forth  tEe 
cause,  time,  and  circumstances  of  the  loss,105  and  it  is  advis- 
able in  doing  this  to  set  forth  the  facts  seriatim  as  to  the  condi- 
tion of  the  vessel  at  the  time  of  sailing  and  the  circumstances 
which    preceded    the    loss,    and   the    cause    of   the   loss     it- 
self.      If    one    of    the    crew    who    has    signed    a    protest 
is  examined    by    the    plaintiff    as    a    witness,    the    plaintiff 
may  give    in    evidence    his    declarations    in    the    protest    to 
contradict  his  testimony,106  since  the  master  with  his  crew 
is  answerable  to  the  owner  for  negligence,  and  consequently 
it  is  a  declaration  in  his  own  behalf,  for  it  is  to  his  interest  to 
make  the  insurers  liable  and  remove  any  blame  from  him- 
self.107    And  although  the  protest  is  inadmissible  in  a  case  to 
prove  loss,  yet  it  is  allowed  in  order  to  show  a  compliance 
with  the  policy  under  a  provision  that  payment  shall  be  made 
within  thirty  days  after  proofs  of  loss  are  made.108     It  is  also 
admissible  in  South  Carolina  as  prima  facie  evidence  of  loss,109 
although  where  the  master  is  owner,  the  protest  is  inadmissi- 

104  Dorr  v.  Pope,  8  Pick.  (Mass.)  232. 

109  Gorden  v.  Little,  8  Serg.  &  R.  (Pa.)  533;  Cud  worth  v.  South  Car- 
olina Ins.  Co.,  4  Rich.  (S.  C.)  410;  2  Duer  on  Insurance,  ed.  1845,  424, 
425;  Weskett  on  Insurance,  432;  Abbott  on  Shipping,  380. 

1M'  So  held  in  Cudworth  v.  South  Carolina  Ins.  Co.,  4  Rich.  (S.  C.) 

416.  ,      , 

>OT  2  Marshall  on  Insurance,  ed.  1810,  *716;  Patterson  v.  Maryland 
In*  Co  3  liar.  &  J.  (Md.)  71;  Paine  v.  Maine  Mut.  Ins.  Co..  00  Me. 
568-  Berwind  v.  Greenwich  Ins.  Co..  53  N.  Y.  Sup.  Ct.  102;  Flemming 
v  Marine  Ins.  Co..  3  Watts  &  S.  (Pa.)  144;  Marine  Ins.  Co.  v.  Stras, 
Munf.  (Va.)  408;  Christian  v.  Coombe,  2  Esp.  480;  Senat  v.  Porter,  7 
Term  Rep.  158;  Richelieu  etc.  M.  Co.  v.  Boston  M.  Ins.  Co.,  26  Fed. 

Rep.  596. 

108  Ruan  v.  Gardner,  1  Wash.  (C  .C.)  145. 

«•  Church  v.  Teasdale,  1  Brov.  (S.  C.)  255;  Miller  v.  South  Carolina 
Ins.  Co.,  2  McCord  (S.  C),  33G. 
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ble  there.110  In  Pennsylvania  the  decisions  seem  to  indicate 
that  if  the  protest  is  made  within  twenty-four  hours  after  the 
vessel  reaches  her  port  of  destination  and  is  moored  thereat, 
that  it  is  admissible  in  behalf  of  the  insured  to  show  loss.111 
But  in  another  case  it  was  rejected  simply  because  not  made  at 
the  first  port  at  which  the  master  arrived.112  But  though 
this  is  the  Pennsylvania  rule,  the  court  in  Flemming  v.  Ma- 
rine Insurance  Company113  acknowledged  that  the  rule  in  that 
state  was  mischievous  in  its  tendencies,  had  originated  in  ig- 
norance, and  was  not  the  rule  held  in  any  other  jurisdiction. 
The  protest  may,  of  course,  by  the  terms  of  the  contract  be 
admissible  in  evidence.114 

§  3768.  Evidence  of  Loss — Proximate  and  Remote 
Cause — Within  the  Policy.— The  plaintiff  must  prove  a  loss 
showing  the  cause  thereof  and  that  it  is  within  the  policy,  and 
the  burden  is  upon  him  to  establish  such  fact.115  The  cause 
of  the  loss  must  also  be  proved,  and  it  must  be  shown  that  the 
peril  which  the  policy  was  issued  to  protect  against  was  the 
proximate  and  not  the  remote  cause  thereof.116  So  evidence 
is  admissible  to  show  the  effect  of  a  storm  upon  neighboring 
property  in  order  to  determine  whether  such  storm  was  a  tor- 
nado.117 

§  3769.  Evidence  of  Value  of  Property — Amount  of 
Loss — Fire  Insurance. — The  amount  of  an  insurance  policy 
is  held  to  be  no  evidence  of  the  value  of  the  property  de- 
stroyed, and  it  is  therefore  necessary  for  the  insured  to  prove 

m  Cudsworth  v.  South  Carolina  Ins.  Co.,  4  Rich.  (S.  C.)  416. 

m  Flemming  v.  Marine  Ids.  Co.,  3  Watts  &  S.  (Pa.)  144;  American 
Ins.  Co.  v.  Francis,  9  Pa.  St.  390.  See,  also.  Crousillat  v.  Ball,  3 
Yeates  (Pa.),  375;  4  Dall.  (Pa.)  294;  Nixon  v.  Long,  1  Dall.  (Pa.)  6; 
Brown  v.  Guard,  4  Yeates  (Pa.),  115;  Ruan  v.  Gardner,  1  Wash.  (3C. 
C.)  145;  Winthrop  v.  Union  Ins.  Co.,  2  Wash.  (C.  C.)  7. 

112  Boyce  v.  Moore,  2  Dall.  (U.  S.)  196. 

113  3  Watts  &  S.  (Pa.)  144. 

114  Richelieu  Ont.  Nav.  Co.  v.  Boston  M.  Ins.  Co.,  26  Fed.  Rep.  596. 

115  Cory  v.  Boylston  F.  Ins.  Co.,  107  Mass.  140;  9  Am.  Rep.  14;  Le- 
Phyre  v.  Parr,  2  Vern.  716. 

118  Mutual  L.  Ins.  Co.  v.  Stibbe.  46  Md.  302;  Peters  v.  Warren  In&. 
Co.,  14  Pet.  (U.  S.)  99;  Insurance  Co.  v.  Boon,  95  U.  S.  117. 
111  Poggensee  v.  Mutual  F.  L.  etc.  Ins.  Co.,  69  Iowa,  157. 
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the  extent  of  his  Loss.118  Testimony  which  is  of  slight  import- 
ance  ordinarily  may  be  received  to  show  the  value  of  goods  if  it 
is  the  best  which  can  be  produced  and  tends  to  show  such  value. 
Thus,  the  testimony  of  a  drayman  familiar  with  the  goods  and 
the  witnesses  who  have  seen  them  is  admissible.119  Though 
the  goods  may  not  be  entirely  destroyed  and  are  left  intact,  it 
may  be  shown  that  they  have  by  the  action  of  some  force,  such 
as  heat,  smoke,  or  water,  of  which  the  proximate  cause  is  the 
fire,  been  rendered  worthless  for  their  original  purposes.120 
The  day-books,  Ledgers,  and  cash-books  of  the  insured  are  ad- 
missible to  show  value  in  connection  with  the  testimony  of  the 
witnesses.  "Without  the  accompanying  testimony  they  have, 
however,  been  held  inadmissible.121  Evidence  may  also  be 
given  of  the  condition  of  the  goods  and  of  their  cost.122  The 
inventory  is  also  admissible  when  accompanied  by  testimony 
of  the  insured  or  clerks  of  his,  though  by  no  means  conclusive 
upon  the  jury  of  the  facts  therein.123  So  the  price  for  which 
goods  of  the  same  average  quality  were  sold  a  few  days  pre- 
vious to  the  fire  may  be  shown  to  establish  the  value  of  goods 
lost,  but  in  such  a  case  the  insurer  may  show  circumstances 
on  account  of  which  a  higher  price  was  charged.124  But  evi- 
dence of  the  price  received  on  a  previous  sale  is  inadmissible, 
unless  it  be  shown  that  the  remainder  of  the  goods  were  in  some 
particulars  and  on  the  average  of  the  same  quality.125  A  for- 
mer policy  which  wTas  shown  to  the  insurer  at  the  time  of  pro- 
curing the  insurance  is  admissible  to  prove  the  value  of  the 

"■  Standard  F.  Ins.  Co.  v.  New,  11  111.  App.  242. 

118  Livings  v.  Home  Mut.  F.  Ins.  Co.,  50  Mich.  207. 

,M  Bradford  v.  Boylston  F.  Ins.  Co.,  11  Pick.  (Mass.)  162. 

151  Insurance  Co.  v.  Welde,  9  Wall.  (U.  S.)  677;  Jones  v.  Mechanics' 
V.  Ins.  Co.,  36  N.  J.  29;  13  Am.  Rep.  405. 

m  City  F.  Ins.  Co.  v.  Carrings,  41  Ga.  660;  Continental  Ins.  Co.  v. 
Ilorton.  28   Midi.   173. 

,a  Fisher  v.  Crescent  Ins.  Co.,  33  Fed.  Rep.  544;  Wallace  v.  Com- 
mercial F.  Ins.  Co..  12  T»aly  (N.  Y.I.  .''.87:  Sehlessinger  v.  Springfield 
P.  &  M.  Ins.  Co.  (Sup.  Ct.  N.  Y.),  31  N.  Y.  St.  Rep.  169;  9  N..  Y  Supp. 
729. 

"«  Stum  v.  Williams,  6  .Tones  &  S.  (X.  Y.)  325. 

m  De  Groat  v.  Pulton  etc.  Ins.  Co.,  4  Roht,  (N.  Y.)  504.  See,  also, 
Hersey  v.  Merrimac  Ins.  Co.,  27  N.  II.  149. 
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goods  at  that  time,  and  when  proof  is  given  showing  that  the 
value  and  quality  was  about  the  same  at  the  time  of  the  fire, 
it  is  evidence  of  the  value  at  the  time  of  loss.128     The  testi- 
mony of  witnesses  engaged  in  the  same  business  at  the  same 
place,  having  a  similar  line  of  goods,  is  admissible  for  the  pur- 
pose of  showing  the  amount  of  stock  usually  kept  by  merchants 
in  that  place  both  before  and  at  the  time  of  the  loss,  such  tes- 
timony being  an  aid  in  proving  the  amount  of  goods  lost.127 
But  evidence  of  a  similar  nature  by  merchants  of  another  place 
is  not  admissible.1 2S     If  the  insured  has  made  a  contract  to 
purchase  lumber  to  be  cut  in  another  state,  such  contract  is 
inadmissible  for  the  purpose  of  proving  the  market  value  of 
the  dry  lumber  which  has  been  destroyed  by  the  fire.129     If  a 
prima  facie  case  has  been  made  out  by  the  plaintiff,  the  bur- 
den is  upon  the  defendant  to  show  a  fraudulent  exaggeration 
of  the  loss,130  and  evidence  is  admissible  to  show  what  it  would 
cost  to  replace  the  property  destroyed  at  the  time  of  the  loss.131 
But  where  a  witness  has  made  an  estimate  of  the  cost  of  re- 
building the  destroyed  property,  he  cannot  be  asked  by  the 
defendant  to  state  whether  he  is  willing  to  rebuild  at  the  fig- 
ures he  has  submitted,  since  such  evidence  would  not  be  a  test 
of  the  amount  of  the  loss.132     Again,  an  unverified  statement 
of  the  amount  it  would  cost  to  replace  the  destroyed  property 
made  by  a  person  who  is  deceased  at  the  time  of  the  trial  is 
inadmissible  for    any    purpose.133     Although    it    has    been 
agreed  that  he  proofs  of  loss  have  been  duly  furnished,  this 
does  not  remove  the  burden  from  the  insured  to  show  the  loss 

1J*  Gulf  City  F.  Ins.  Co.  v.  Stephens,  51  Ala.  121. 

1JT  Insurance  Co.  v.  Meides.  11  Wall.  (U.  S.)  439.  But  see  Phoenix 
Ins.  Co.  v.  Phillips,  13  Wend.  (N.  Y.)  81. 

*»  Jones  v.  Mechanics'  F.  Ins.  Co.,  36  N.  J.  29. 

'»  Western  Assur.  Co.  v.  Studebaker  Bros  Mfg.  Co.,  124  Ind.  176; 
23  N.  E.  Bep.  1138. 

130  Guma  v.  Hope  Ins.  Co.,  16  La.  Ann.  415. 

m  Woodruff  v.  Imperial  F.  Ins.  Co.,  83  N.  Y.  133. 

«  Craiker  v.  Royal  Ins.  etc.  Cos.  (N.  Y.  S.  C),  17  N.  Y.  Supp.  858; 
44  N.  Y.  St.  Bep.  141. 

»  Hanover  F.  Ins.  Co.  v.  Lewis,  28  Fla.  209;  10  S.  Bep.  297;  21  Ins. 

L.  J.  316. 
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and  the  value  thereof.134  The  rental  of  the  building  at  the 
time  the  property  was  destroyed  may  also  be  given  in  evidence 
upon  the  question  of  loss.135 

§  3770.  Evidence  to  Show  What  Goods  arc  Covered 
— Case  of  Shifting  and  Sueeessive  Goods. — As  has  already 
been  stated,  a  policy  on  a  stock  of  goods  being  constantly  sold 
and  replenished  extends  to  and  covers  substituted  and  succes- 
sive goods  purchased  after  the  policy  was  effected,136  and  such 
goods  must,  in  order  to  be  covered,  be  shown  to  have  become 
a  part  of  the  stock  from  which  sales  were  to  be  made,  the  same 
as  from  the  general  stock  of  which  it  is  claimed  the  new  pur- 
chases became  a  part.137 

§  3771.  Evidence  of  Loss — Amount  of — Value  of  Prop- 
erty— Marine  Insurance. — The  amount  of  the  loss  must  also 
be  shown  by  the  evidence,  and  if  a  valued  policy,  it  is  proven 
by  evidence  showing  total  loss,  since  such  a  policy  is  conclu- 
sive evidence  as  between  the  parties,  except  in  case  of  fraud  or 
mistake  of  the  value  of  the  insured  property,138  and  except  in 
cases  where  the  overvaluation  is  on  the  face  of  it  so  grossly  in 
excess  of  the  actual  value  as  to  constitute  of  itself  evidence  of 
fraud.139  Again,  evidence  as  to  the  cost  of  the  insured  build- 
ing twenty  years  prior  to  the  loss  is  admissible  upon  the  ques- 
tion of  the  value  of  such  building  at  the  time  of  loss,  it  appear- 
ing that  such  building  has  no  market  value  aside  from  the 
property.140  And  where  property  insured  under  a  fire  policy 
has  been  destroyed,  the  amount  which  the  insured  is  entitled 
to  recover  upon  the  policy  is  the  value  of  the  property  at  the 

"*»  Home  Ins.  Co.  v.  Stone  River  Nat.  Bank  (Tenn.),  12  S.  W.  Rep. 
915. 

im  Atlantic  Ins.  Co.  v.  Manning,  3  Col.  244.  See.  also,  Hotchlclss  v 
Gennania  Ins.  Co.,  5  Hun  (N.  Y.),  81;  Cumberland  Ins.  Co.  v.  Schell, 
29  Tn.  St.  31. 

"°  See  sec.  1733,  herein. 

m  peoria  etc.  Ins.  Co.  v.  Anapon.  4f>  111.  86;  51  111.  2S3. 

,M  Alsop  v.  Commercial  Ins.  Co..  1  Sum.  (C.  C.)  451;  Peele  v.  Mer- 
chants' Ins.  Co.,  3  Mason  (C.  C),  71. 

,M  See  sec.  162,  herein. 

1-  Scott  v.  Security  F.  Ins.  Co.  (Iowa,  1S96),  66  N.  W.  Rep.  1054. 
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time  of  the  loss,  and  evidence  is  admissible  to  show  the  cost 
of  such  a  building  at  the  time  of  the  trial  as  an  aid  in  arriv- 
ing at  the  proper  estimate.141  In  an  open  policy  the  amount 
of  the  loss  is  shown  by  any  evidence  which  is  competent  to 
establish  such  fact,  and  the  testimony  of  surveyors  who  were 
acquainted  with  the  ship  prior  to  her  last  departure  may  be 
introduced  for  the  purpose.  An  adjustment  of  the  loss  signed 
by  the  underwriters  is  prima  facie  proof  of  the  amount  claim- 
ed, and  may  therefore  be  introduced  in  evidence;  it  operates 
as  an  admission  of  the  facts  stated  therein,  subject  to  impeach- 
ment upon  the  ground  of  fraud  or  mistake.142  If  said  adjust- 
ment is  not  contradicted  or  impeached,  however,  these  cases 
hold  it  to  be  sufficient  proof  to  enable  the  plaintiff  to  recover 
without  the  aid  of  other  evidence.  If  the  declaration  avers  a 
total  loss,  the  plaintiff  need  not  prove  such  loss,  but  may  prove 
a  partial  one,  and  recover  to  the  extent  of  that  which  he  has 
proved.143  Evidence  of  the  cost  of  repairs  of  the  vessel  is 
insufficient  without  showing  the  causes  which  rendered  such 
repairs  necessary.144  In  order  to  recover  for  a  total  loss  upon 
a  ship  it  is  not  necessary  to  prove  an  actual  total  loss  in  all 
cases,  since  the  loss  may  by  abandonment  to  the  insurer  in 
some  instances  be  a  constructive  total  loss.  This  may  be  done 
in  those  cases  where  the  purposes  of  the  voyage  are  entirely 
defeated,  or  where,  though  the  property  insured  is  not  en- 
tirely destroyed,  it  is  damaged  to  more  than  one-half  its  val- 
ue. It  is,  therefore,  necessary  to  prove  these  facts  in  order 
to  recover  for  a  constructive  total  loss,  viz.,  that  the  enterprise 
was  destroyed  thereby,  or  else  that  the  property  was  damaged 
to  an  amount  exceeding  one-half  the  value,  and  an  abandon- 
ment to  the  underwriters  made  in  consequence  thereof.145    Ac- 

141  Holter  Lumber  Co.  v.  Firemen's  Fund  Ins.  Co.  (Mont.  1S96),  45 
Pac.  Rep.  207. 

142  Rogers  v.  Naylor  (1790),  Park  on  Insurance.  118;  Bilble  v.  Lim- 
ley,  2  East.  469;  Sheriff  v.  Potts,  5  Esp.  90:  Haigh  v.  De  La  Com,  3 
Camp.  319;  Frangien  v.  Hallett.  2  Johns.  Cas.  (N.  Y.)  233. 

143  Watson  v.  Insurance  Co.  of  North  America.  4  Dall.  (U.  S.)  283; 
King  v.  Walker.  2  Hurl.  &  C.  3S4;  3  Hurl.  &  C.  209;  Lawrence  v.  Van 
Houe.   1  Caines  (N.  Y.),  276. 

144  Paddock  v.  Commercial  Ins.  Co.,  104  Mass.  521. 

,4B  Allen  v.  Commercial  Ins.  Co..  1  Gray  (Mass.),  154;  Silloway  v. 
Neptune  Ins.  Co.,  12  Gray  (Mass.),  88.    See  chaps,  lxi,  lxii,  herein. 
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ceptance  of  the  abandonment,  however,  dispenses  with  the 
necessity  of  proof  of  loss.140  Evidence  of  what  plaintiff's 
boat  was  said  to  bave  earned  is  not  admissible  in  mitigation  of 
damages.147 

§  3772.  Evidence  of  Death— Proofs  of  as  Evidence — 
Disease. — Death  may  be  established  either  by  direct  proofs 
thereof  or  by  circumstantial  evidence  when  such  direct  proof 
cannot  be  obtained.148  And  after  the  expiration  of  that  pe- 
riod which  the  law  presumes  a  life  to  continue  the  burden  is 
upon  the  person  asserting  life  to  prove  it,149  but  outside  of 
this  the  general  rule  is,  that  the  burden  of  proof  is  upon  the 
person  asserting  death.150  A  presumption  of  death,  however, 
may  arise  from  facts  other  than  the  lapse  of  such  period  of 
time.  Thus,  where  the  insured  has  suddenly  disappeared  and 
no  traces  of  him  have  been  found,  though  if  living  he  could 
not  easily  have  passed  unnoticed  after  diligent  search,  his 
physical  and  mental  condition  having  been  such  as  to  cause 
anxiety  among  his  friends,  evidence  of  such  facts  is  admissible 
in  proof  of  death.151  So  it  will  be  found  in  many  cases  sim- 
ilar to  the  foregoing  that  where  a  person  has  disappeared  un- 
der peculiar  conditions  it  will  be  presumed  that  he  is  dead;152 
and  since  all  the  facts  will  be  taken  into  consideration,  evi- 
dence of  his  habits,  physical  condition,  and  expressed  inten- 
tions when  last  seen  are  admissible.  So  a  photograph  has 
been  admitted  as  evidence  of  the  physical  condition  and  ap- 
pearance of  the  deceased.153     The  decisions  are  not  unani- 

,M  Brotherson  v.  Barber,  5  Maule  &  S.  418;  Smith  v.  Robertson,  2 
Dow.  474;  11  Greenleaf  on  Evidence,  14th  ed.,  p.  3Sfi.  n.  e. 

147  Boland  v.  Northwestern  Fuel  Co..  34  Fed.  Rep.  523. 

••  Examine  Insurance  Co.  v.  Newton,  22  Wall.  (TJ.  S.)  32. 

148  Lancaster  v.  Washington  L.  Tns.  Co..  02  Mo.  121;  Hancock  v. 
American  Ins.  Co..  fi2  Mo.  20.     See  2  Greenleaf  on  Evidence,  sec.  278. 

,!n  Wackerle  v.  Mutual  L.  Ins.  Co.,  14  Fed.  Rep.  23;  4  McCrary 
(C.  C),  "OS:  National  B.  Assn.  v.  Grauman.  107  Ind.  2SS;  7  N.  E.  Rep. 
233;  5  West  Rep.  848. 

181  John  Hancock  Mut.  L.  Ins.  Co.  v.  Monro.  34  Mich.  41.  See.  also 
Boyd  v.  New  England  M.  L.  Ins.  Co..  34  La.  Ann.  848. 

1,1  Lensendorfer  v.  Pacific  M.  L.  Ins.  Co..  19  Fed.  Rep.  GS;  Lancas- 
ter v.  Washington  L.  Ins.  To.,  62  Mo.  121 

»  Schalble  v.  Washington  L.  Ins.  Co.  (1S73),  5  Leg.  Int.  532. 
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mous  as  to  the  weight  which  should  be  given  to  letters  of  ad- 
ministration. The  English  rule  seems  to  be  that  they  should 
be  given  great  weight  and  that  strong  evidence  is  needed  to  re- 
but them,154  and  the  same  rule  has  been  held  in  the  United 
States  supreme  court.155  But  in  the  state  courts  the  general 
rule  seems  to  be  that  they  are  of  very  slight  evidence  to  raise 
the  presumption  of  death,  and  that  only  slight  evidence  is 
needed  in  rebuttal.156  A  physician's  certificate  of  death  is 
admissible  upon  the  question  of  the  cause  of  death.157  But  it 
is  not  conclusive  proof  against  the  opposite  party.158  And 
where  the  affidavit  of  the  physician  who  had  not  seen  the  per- 
son prior  to  her  death  contained  in  the  proofs  of  death  the 
statement  that  insured  has  suffered  from  cramps  of  the  stomach 
for  two  or  three  years,  it  was  held  that  it  was  insufficient  to 
prove  his  representation  by  her,  for  false  representations  in 
the  physician's  certificate  are  wholly  inadmissible  if  based  on 
hearsay.159  In  another  case,  where  the  insured  stated  in  his 
application  that  Dr.  S.  was  the  last  physician  who  attended 
him,  and  the  proofs  of  death  contained  the  certificate  of  Dr. 
F.,  by  which  it  appeared  that  Dr.  F.  had  attended  the  insured 
later  than  Dr.  S.,  it  was  held  error  to  refuse  to  instruct  the 
jury  that  the  statement  of  Dr.  F.  was  to  be  considered  by 
them  upon  the  question  of  whether  the  statements  of  the  in- 
sured were  untrue.160  But  in  an  Illinois  case  an  unsworn  cer- 
tificate of  a  physician  was  held  inadmissible  as  to  the  fact 
that  the  insured  contracted  the  illness  of  which  he  died  prior 
to  joining  the  society  whether  the  certificate  was  or  was  not 

154  Leach  v.  Leach,  8  Jur.  211;  Clayton  v.  Gresham,  10  Ves.  288. 

155  Mutual  B.  L.  Ins.  Co.  v.  Tisdale.  91  U.  S.  241. 

1M  Tisdale  v.  Comm.  Mut.  L.  Ins.  Co..  26  Iowa,  170;  Lancaster  v. 
Washington  L.  Ins.   Co.,  62  Mo.  121. 

1H  Continental  etc.  Co.  v.  Young,  113  Ind.  159;  15  N.  E.  Rep.  220. 
But  see  Miller  v.  Order  of  Germania,  18  N.  Y.  Supp.  794;  46  N.  Y. 
352;  21  Ins.  L.  J.  204. 

158  Home  B.  Assur.  Co.  v.  Sargent  (U.  S.  C.  C.  1892),  12  Sup.  Ct.  Rep 
332;  21  Ins.  L.  J.  204;  Davey  v.  iEtna  L.  Ins.  Co.  (U.  S.  C.  C),  38  Fed. 
Rep.  650. 

159  Lindsey  v.  Western  Mut.  B.  Assn.,  84  Iowa,  734;  50  N.  W. 
Rep.  29. 

160  Helwig  v.  Mut.  L.  Ins.  Co.  (N.  Y.  C.  A.  1892),  44  N.  Y.  St.  Rep. 
439;  30  N.  E.  Rep.  834;  21  Ins.  L.  J.  660. 
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attached  to  or  enclosed  with  the  proofs  of  death  served  on  th? 
Proofs  of  death  have  been  held  admissible  in  fjfc 
vor  of  the  company  and  against  the  plaintiffs,162  but  are  gen- 
c  srally  inadmissible  in  behalf  of  the  plaintiffs  as  against  the 
company,  except  to  show  a  compliance  with  conditions  prece- 
dent.163 A  finding  by  the  coroner's  jury  is  prima  facie  evi- 
dence of  the  cause  of  death.104 

§  3773.  Presumption  as  to  Suicide. — Where  the  death 
may  have  resulted  from  suicide,  accident,  murder,  negligence, 
or  any  other  means,  the  presumption  of  law  is  against  suicide 
and  also  against  murder.165    The  presumption  above  stated  to 

m  Railway  P.  &  F.  C.  Mut.  B.  &  Aid  Assn.  v.  Robinson,  35  N.  E. 
Rep.  1G8;  23  Ins.  L.  J.  79;  affirming  38  111.  Ill;  147  111.  138. 

w  Goldschmit  v.  Mutual  T,.  Ins.  Co.,  33  Hun  (N.  Y.),  441.  Pee,  also, 
Helwig  v.  Mutual  L.  Ins.  Co.  (N.  Y.  C.  A.  1892),  44  N.  Y.  St.  Rep.  439; 
30  N.  E.  Rep.  834;  21  Ins.  L.  J.  660;  Bachmeyer  v.  Mutual  Res.  F.  L. 
Ins.  Co.,  82  Wis.  255;  52  N.  W.  Rep.  101. 

ia  Standard  L.  &  A.  Ins.  Co.  v.  Thomas  (Ky.  C.  A.  1891),  17  S.  W. 
Rep.  275. 

1M  Walter  v.  Mutual  L.  Ins.  Co.,  65  Cal.  417. 

»«  Travelers'  Ins.  Co.  v.  McConkey  (U.  S.  C.  C.  1888),  8  S.  C.  Rep. 
1360.  See,  also,  Ingersole  v.  Knights  of  Golden  Rule  (U.  S.  S.  C. 
1891),  47  Fed.  Rep.  272;  Keels  v.  Mutual  Res.  Fund  L.  Assn..  20 
Fed.  Rep.  198;  Guardian  Ins.  Co.  v.  Hogan,  50  111.  35;  Conn.  M.  L.  Ins. 
Co.  v.  McWhirter,  73  Fed.  Rep.  444;  Mut.  L.  Ins.  Co.  v.  Wiswell 
(Kan.  1896),  44  Pac.  Rep.  996.  In  the  case  first  above  cited  the  In- 
sured was  found  dead  in  his  room,  having  been  shot  by  a  pistol 
through  the  heart,  and  Harlan,  J.,  said:  "There  is  no  escape  from 
the  conclusion  that,  under  the  issue  presented  by  the  general  denial 
in  the  answer,  it  was  incumbent  upon  the  plaintiff  to  show,  from  all 
the  evidence,  that  the  death  of  the  insured  was  the  result,  not  only 
of  external  and  violent,  but  of  accidental  means.  The  policy  pro- 
vides that  the  insurance  shall  not  extend  to  any  case  of  death  or 
personal  injury,  unless  the  claimant  under  the  policy  establishes,  by 
direct  and  positive  proof,  that  such  death  or  personal  injury  was 
caused  by  external  violence  and  accidental  means.  Such  being  the 
contract,  the  court  must  sive  effect  to  its  provisions  according  to  the 
fair  meaning  of  the  words  used;  leaning,  however,  where  the  words 
do  not  clearly  indicate  the  intention  of  the  parties,  to  that  inter- 
pretation which  is  most  favorable  to  the  insured":  Bank  v.  Insurance 
Co.,  95  U.  S.  678;  Insurance  Co.  v.  Cropper,  32  Pa.  St.  355;  Reynolds 
v.  Insurance  Co.,  47  N.  Y.  604;  Anderson  v.  Fitzgerald,  4  H.  L.  Cas. 
484,  498.,  507;  Fowkes  v.  Association,  3  Best  &  S.  925.  "The  require- 
ment, however,  of  direct  and  positive  proof,  as  to  certain  matters,  did 
not  make  it  necessary  to  establish  the  fact  and  attendant  circum- 
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exist  in  case  of  a  sane  man,  does  not  exist,  however,  in  case  of 
an  insane  person.166  Suicide  will  not  be  presumed  from  the 
fact  that  the  deceased  believed  that  after  death  he  could  con- 
trol his  affairs  in  this  world  from  the  spirit  land.167 

§  3774.  Suicide — Evidence  of. — Where  suicide  is  al- 
leged by  the  insurer  as  a  defense,  the  burden  of  proof  is  upon 
him  to  show  such  fact.168     Though  under  the  terms  of  the 

stances  of  death  by  persons  who  were  actually  present  when  the  in- 
sured received  the  injuries  which  caused  his  death.  The  two  prin- 
cipal facts  to  be  established  were  external  violence  and  accidental 
means,  producing  death.  The  first  was  established  when  it  appeared 
that  death  ensued  from  a  pistol  shot  through  the  heart  of  the  in- 
sured. The  evidence  on  that  point  was  direct  and  positive;  as  much 
so,  within  the  meaning  of  the  policy,  as  if  it  had  come  from  one 
who  saw  the  pistol  fired;  and  the  proof,  on  this  point,  is  none  the  less 
direct  and  positive  because  supplemented  or  strengthened  by  evi- 
dence of  a  circumstantial  character.  Were  the  means  by  which  the 
insured  came  to  his  death  also  accidental?  If  he  committed  suicide, 
then  the  law  was  for  the  company,  because  the  policy,  by  its  terms, 
did  not  extend  to  or  cover  self-destruction,  whether  the  insured  was 
at  the  time  sane  or  insane.  In  respect  to  the  issue  as  to  suicide,  the 
court  instructed  the  jury  that  self-destruction  was  not  to  be  pre- 
sumed. In  Mallory  v.  Insurance  Co.,  47  N.Y.54,  7  Am.  Rep.  410,  which 
was  a  suit  upon  an  accident  policy,  it  appeared  that  the  death  was 
caused  either  by  accidental  injury  or  by  suicidal  act  of  the  deceased. 
'But,'  the  court  properly  said,  the  presumption  is  against  the  latter. 
It  is  contrary  to  the  general  conduct  of  mankind;  it  shows  gross 
moral  turpitude  in  a  sane  person.'  Did  the  court  err  in  saying  to  the 
jury  that,  upon  the  issue  as  to  suicide,  the  law  was  for  the  plaintiff, 
unless  that  presumption  was  overcome  by  competent  evidence?  This 
question  must  be  answered  in  the  negative.  The  condition  that  direct 
and  positive  proof  must  be  made  of  death  having  been  caused  by 
external,  violent,  and  accidental  means  did  not  deprive  the  plaintiff 
when  making  such  proof,  of  the  benefit  of  the  rules  of  law  estab- 
lished for  the  guidance  of  courts  and  juries  in  the  investigation  and 
determination  of  facts.  Upon  like  grounds,  we  sustain  the  ruling 
to  the  effect  that  the  jury  should  not  presume,  from  the  mere  fact 

of  death,  that  the  insured  was  murdered While  it  was  not 

to  be  presumed,  as  a  matter  of  law,  that  the  deceased  took  his  own 
life,  or  that  he  was  murdered,  the  jury  were  at  liberty  to  draw  such 
inferences  in  respect  to  the  cause  of  death,  as  under  the  settled  rules 
of  evidence,  the  facts  and  circumstances  justified." 

1M  Germain  v.  Brooklyn  L.  Ins.  Co.,  26  Hun  (N.  Y.),  604. 

1OT  Continental  Ins.  Co.  v.  Defeuch,  82  Pa.  St.  225. 

i«  Terry  v.  Life  Ins.  Co.,  1  Dill.  (C.  C.)  403;  15  Wall.  (U.  S.)  580; 
Dennis  v.  Union  Mut.  L.  Ins.  Co.,  84  Cal.  570;  24  Pac.  Kep.  120;  Wal- 
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policy  the  £acl  of  suicide  cannot  be  used  as  a  defense,  still  it 
is  admissible  in  case  of  fraud  where  it  is  alleged  to  be  the  ul- 

COtt  v.  Metropolitan  L.  Ins.  Co.,  G4  Vt.  221;  33  Am.  St.  Rep.  923; 
Mutual  L.  Ins.  Co.  v.  Simpson  (Tex.  Ct.  Civ.  App.  1894),  28  S.  W.  Rep. 
837.  See  ::i  S.W.  Rep.  501;  Phillips  v.  Equitable  Ins.  Co.,  2G  La.  Ann. 
404;  21  Am.  Rep.  549;  GoldSChmldt  v.  Mutual  L.  Ins.  Co.,  102  N.  Y. 
486;  Germain  v.  Brooklyn  L.  Ins.  Co.,  30  lluu  (N.  \\),  c:;r>.  The  case 
of  Mutual  L.  Ins.  Co.  v.  Hayward  (Ct.  Civ.  App.  Tex.  1S96),  34  S.  W. 
Rep.  SOI,  was  one  of  morphine  poisoning,  and  judgment  was  given 
below  for  the  plaintiff  upon  the  verdict  of  the  jury,  but  this  was 
reversed,  the  court  finding  that  the  evidence  by  a  great  preponder- 
ance supported  the  claim  of  suicide.  The  assured,  a  formerly  pros- 
perous  business  man,  had  become  insolvent  a  short  time  prior  to  hia 
death.  He  was  employed  as  a  traveling  salesman  and  was  at  the 
store  every  day  up  to  the  day  of  death,  that  being  the  day  on  which 
he  was  to  have  left  upon  his  trip.  He  was  then,  according  to  his 
employer's  testimony,  cheerful  and  hopeful,  although  there  was  some 
testimony  that  he  had  frequently  a  melancholy  expression.  There 
was  evidence  that  he  was  not  a  drinking  man,  although  there  was 
also  testimony  that  he  had  been  intoxicated  two  or  three  times  a 
6hort  time  before  his  death,  on  one  occasion  being  incapable  of  tak- 
ing care  of  himself;  the  evidence  of  the  porter  who  assisted  him  on 
this  occasion  was  that  his  breath  showed  he  had  been  drinking  alco- 
hol, but  on  the  other  occasions  witness  was  unable  to  say  whether 
the  cause  was  alcohol  or  some  drug.  The  night  prior  to  his  death 
he  complained  of  headache  and  fever  as  the  result  of  a  cold  and  there 
was  medicine  on  the  table  of  his  room.  He  was  then  cheerful  and 
requested  witness  to  meet  him  at  the  store  the  next  morning,  as  he 
wished  to  leave  on  that  day  on  his  trip.  The  next  morning  he  was 
found  by  the  porter  lying  on  his  bed  in  his  shirt  and  drawers  and 
partially  uncovered,  in  an  unconscious  condition.  A  physician  was 
called,  who  treated  him  for  morphine  poisoning.  This  physician 
was  with  him  several  hours,  and  testified  that  he  died  of 
morphine  poisoning,  and  this  was  the  verdict  of  the  inquest.  There 
was  a  small  empty  bottle  on  the  table  in  the  room  without  a  label, 
a  bottle  labeled  quinine,  a  third  bottle,  about  a  half-pint,  with  a 
small  quantity  of  alcohol  therein  and  one  witness  testified  to  seeing 
several  small  papers,  such  as  are  used  to  Infold  powders,  but  what 
the  contents  were  did  not  appear,  the  papers  being  empty.  There 
was  also  an  open  note.  "Telegraph  Sam  Allen,  Texas,  I  have  ceased 
to  be  a  man;  I  have  broken  a  sworn  vow,"  signed  by  assured.  This 
note  was  not  produced  upon  trial.  A  gold  ring  belonging  to  as- 
sured was  gone.  Several  physicians  testified  that  it  was  difficult  to 
distinguish  morphine  poisoning  from  apoplexy,  and  that  without  an 
autopsy  It  was  impossible  to  say  of  what  deceased  died,  and  one 
physician,  who  had  treated  assured  when  he  was  seriously  threat- 
ened with  apoplexy  on  a  prior  occasion,  was  of  opinion  that  assured 
died  of  apoplexy,  yet  several  of  them  testified  that  had  they  been 
witii  assured  Cor  several  hours  before  his  death  they  would  have 
been  able  to  determine  its  cause  with  reasonable  certainty. 
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timate  agency  by  which  the  fraud  is  accomplished.169  But  ev- 
idence is  not  admissible  to  prove  that  the  insured  was  an 
atheist,  with  a  view  of  arguing  that  in  consequence  of  such 
fact  he  was  more  liable  to  commit  suicide.170  If  a  wid- 
ow has  made  a  sworn  statement  in  the  proofs  of  death  that 
her  husband  committed  suicide  while  insane,  she  is  estopped 
from  showing  that  it  was  made  on  the  strength  of  what  she 
had  been  told  by  others;  but  she  may  show  that  poison  was 
taken  by  mistake.171  Nor  do  the  proofs  of  death  place  the 
burden  upon  the  person  claiming  the  amount  due  to  show 
that  death  was  not  by  suicide,  though  they  state  that  it  was 
suicide.172  If  a  person  has  threatened  or  attempted  suicide, 
evidence  of  such  facts  is  admissible  to  determine  whether  he 
has  so  done.173 

§  3775.    Insanity — Presumption  against — Evidence  of. 

A  person  is  presumed  to  be  sane,  and  though  the  insured  may 
be  shown  to  have  committed  suicide,  insanity  will  not  be  pre- 
sumed therefrom,174  although  it  has  been  held  that  the  fact  of 
self-destruction  removes  the  general  presumption  as  to  san- 
ity,175 from  the  fact  that  many,  if  not  most,  of  the  persons 

m  Smith  v.  National  B.  Soc,  33  N.  Y.  St.  Rep.  67;  9  L.  R.  Annot 
616;  25  N.  E.  Rep.  197. 

1T0  Gibson  v.  American  etc.  Ins.  Co.,  37  N.  Y.  5S0. 

m  Bachmeyer  v.  Mutual  Res.  Fund  L.  Ins.  Assn.,  82  Wis.  255;  52 
N.  W.  Rep.  101.  See,  also,  Keels  v.  Mutual  Res.  Fund  L.  Assn.,  29 
Fed.  Rep.  198. 

172  Largent  v.  Home  B.  Assn.,  35  Fed.  Rep.  711. 

"■  Hiatt  v.  Mutual  L.  Ins.  Co.,  Dill.  (C.  C.)  572;  Moore  v.  Conn. 
Mut.  Ins.  Co.  (C.  C.  Mich.),  1  Am.  L.  T.  319;  Bigelow's  Life  and  Ac- 
cident Cases,  139;  Weed  v.  Mutual  B.  L.  Ins.  Co.,  35  Super.  Ct.  (N.Y.) 
3SG;  Bank  of  Oil  City  v.  Guardian  Ins.  Co.  (C.  Ct.  Pa.),  4  Ins.  L.  J. 
473. 

174  Weed  v.  Mutual  B.  L.  Ins.  Co.,  70  N.  Y.  561;  9  Jones  &  S.  (N.  Y.) 
476.  See,  also,  Meachim  v.  New  York  State  Mut.  B.  Assn.,  120  N. 
Y.  237;  McCline  v.  Mutual  L.  Ins.  Co.,  55  N.  Y.  65.  Mr.  Justice  Mil- 
ler, in  the  case  of  Terry  v.  Life  Insurance  Company,  in  his  charge 
to  the  jury  says:  "There  is  no  presumption  of  law.  prima  facie  or 
otherwise,  that  self-destruction  arises  from  insanity":  1  Dill.  (C.  C.) 
40;  15  Wall.  (U.  S.)  580.  See,  also,  Knickerbocker  Ins.  Co.  v.  Peters, 
42  Md.  414. 

178  Coffie  v.  Home  L.  Ins.  Co.,  35  N.  Y.  Super.  Ct.  314. 
Joyce  Vol.  IV.— 225 
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-who  destroy  their  own  lives  are  insane  at  the  time.175a  The 
burden  of  proving  insanity  is  upon  the  party  affirming  it,176 
and  opinions  of  witnesses  based  upon  their  observations  of  the 
mental  condition  of  the  insured  previous  to  the  suicide,  and 
not  founded  upon  knowledge  or  observation  of  his  acts  or  con- 
dition at  the  time  of  suicide,  have  no  tendency  to  prove  that 
the  killing  was  involuntary.177  So  opinions  of  unprofessional 
witnesses  as  to  whether  the  insured  would,  if  sane,  certain 
facts  existing,  have  taken  his  own  life  are  not  competent.178 
But  evidence  of  the  disposition,  education,  and  surroundings 
of  the  insured,  and  his  condition  financially  and  physically, 
and  further  evidence  of  a  change  in  his  physical  condition  and 
appearance  a  few  weeks  prior  to  his  death,  complaints  by  him 
of  pains  in  his  head,  and  his  actions  in  general  as  remarked 
upon  by  strangers,  are  admissible  upon  the  question  of  insan- 
ity,179 

§  3776.  Proof  of  Matter  in  Defense — Life  Insurance 
— Burden  of  Proof — Character. — If  the  defendant  relies 
upon  forfeiture  as  a  defense,  claiming  such  result  from  a  ne- 
glect by  the  insured  of  his  religious  duties,  the  burden  of  proof 
is  upon  the  society  to  show  such  fact  clearly  by  the  evi- 
dence;180 and  where  the  defense  is  cancellation  of  the  policy, 
the  burden  of  proving  cancellation  is  upon  the  company.181 
In  most  cases  the  answers  in  the  application  are  made  warran- 

""a  Doubtful  as  a  matter  of  law,  see  c.  lvl   herein. 

170  riadershauer  v.  Gerrnania  L.  Ins.  Co.,  7  Ileisk.  (Tenn.)  5G7;  Ter- 
ry v.  Life  Ins.  Co.,  1  Dill.  (C.  C.)  403. 

m  Streeter  v.  Western  Union  Mut.  L.  A.  Soc.  of  U.  S.,  G5  Mich. 
199;  31  N.  W.  Rep.  779. 

173  St.  Louis  Mut.  L.  Ins.  Co.  v.  Graves,  6  Bush  (Ky.),  268. 

179  Rlackstone  v.  Standard  L.  &  A.  Ins.  Co.,  74  Mich.  592;  42  N.  W. 
Rep.  156.  Where  a  person  who  had  committed  suicide  had  written 
a  letter  just  before  taking  his  life,  request Ing  that  the  revolver  with 
which  he  was  going  to  shoot  himself  should  be  saved  for  his  boy  as 
a  keepsake,  and  stating  also  that  a  voice  which  he  thought  was  his 
mother's  was  calling  him  to  die.  such  letter  was  held  admissible  as 
an  evidence  of  Insanity:  Meachim  v.  New  York  State  Mut.  B.  Assn., 
44  Hun  (N.  Y.),  365. 

m  Matt  v.  Roman  Catholic  Mut.  Prot.  Soc,  70  Iowa.  455. 

,81  Crown  Point  Tron  Co.  v.  iEtna  Ins.  Co.  and  Five  Others  (N.  T. 
S.  C.  1891),  40  N.  Y.  St.  Rep.  42G;  2S  N.  E.  Rep.  653;  14  L.  R.  Annot. 
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ties,  and  where  the  insurer  relies  as  a  defense  upon  the  fact 
that  such  answers,  or  a  part  of  them,  were  untrue,  the  burden 
of  proving  such  fact  is  upon  the  defendant.  The  questions 
and  answers  in  the  applications  are  numerous,  and  it  would  be 
a  hardship  to  place  upon  the  insured  the  burden  of  proving 
that  every  answer  which  he  has  made  to  the  questions  asked 
him  is  true.  On  the  other  hand,  the  insurer,  if  he  believes 
that  certain  answers  are  untrue,  is  put  to  no  disadvantage  in 
being  required  to  prove  in  what  particulars  they  are  untrue. 
And  in  many  instances  such  a  defense  amounts  substantially 
to  a  charge  of  fraud  which  the  law  will  not  presume,  and  con- 
sequently the  person  affirming  it  must  prove  the  same.182 
If  it  is  claimed  that  the  answers  written  in  the  application 
were  written  therein  unknown  to  the  insured,  and  were  not 
given  by  him,  though  he  signed  the  application,  the  burden  of 
proof  is  upon  the  party  affirming  such  facts.183  And  where 
the  company  claims  that  the  statement  by  the  insured  that  his 
habits  of  life  were  temperate  is  untrue,  testimony  is  admissible 
by  witnesses  that  they  had  seen  the  applicant  drink  more  than 
once,  and  a  witness  may  be  asked  whether  he  ever  saw  the  ap- 
plicant under  the  influence  of  liquor.184  If  the  defendant 
avers  a  failure  to  pay  assessments,  the  burden  of  proof  is  upon 
him  to  establish  such  failure.185  Again,  where  the  company 
pays  a  loss  and  then  sues  to  recover  it  back  upon  the  ground 

147;  21  Ins.  L.  J.  31;  reversing  26  N.  Y.  St.  Rep.  983,  and  affirming 
25  N.  Y.  St.  Rep.  72S. 

182  Piedmont  L.  Ins.  Co.  v.  Ewing,  92  U.  S.  377;  Insurance  Co.  v. 
Gridley,  100  TJ.  S.  614;  Grange  Mill  Co.  v.  Western  Assur.  Co.,  118 
111.  396;  Northwestern  M.  I.  L.  Co.  v.  Hazelett,  105  Ind.  212;  4  N.  E. 
Rep.  582;  2  "West.  Rep.  690;  Southern  L.  Ins.  Co.  v.  Broker,  9  Heisk. 
(Ky.)  606;  Clark  v.  Hamilton  M.  L.  Ins.  Co.,  9  Gray  (Mass.),  14S; 
Trenton  M.  L.  &  F.  Ins.  Co.  v.  Johnson,  24  N.  J.  L.  (4  Zab.)  576; 
Jones  v.  Brooklyn  L.  Ins.  Co.,  61  N.  Y.  79;  Murray  v.  New  York  L. 
Ins.  Co.,  85  N.  Y.  236;  Roach  v.  Kentucky  etc.  Ins.  Co.,  28  S.  C.  431; 
6  S.  E.  Rep.  2S6;  Redman  v.  iEtna  Ins.  Co.,  49  Wis.  431. 

183  Fletcher  v.  New  York  Ins.  Co.,  3  McCrary  (C.  C),  603;  14  Fed. 
Rep.  S46. 

181  United  Brethren  Mut.  Aid  Soc.  v.  O'Hara,  120  Pa.  St.  256;  12 
Cent.  Rep.  6S2.  See,  also,  Boisblanc  v.  Equitable  L.  Ins.  Co.,  34  La. 
Ann.  1167. 

m  Tobin  v.  West  M.  A.  Soc,  72  La.  261;  33  N.  W.  Rep.  663. 
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of  fraud  and  misrepresentation,  tlie  burden  rests  upon  the 
company  to  prove  Buch  a  fact.180  And  if  the  company  relies 
upon  the  defense  of  fraudulent  destruction  of  property  evi- 
dence of  the  good  character  of  plaintiff  as  to  morality  and  hon- 
is  not  admissible.187 

§  3777.  Proof  of  Matters  in  Defense — Fire  Insur- 
ance— Burden  of  Proof — Increase  of  Risk — Breach  of 
Conditions. — If  the  insurer  in  defense  to  an  action  upon  the 
policy  asserts  a  breach  of  any  of  the  conditions  therein,  it 
has  the  burden  of  proof  to  show  that  such  condition  was 
in  the  policy  and  the  breach  thereof.188  So  it  is  incumbent 
upon  the  defendant  alleging  an  increase  of  risk  to  prove  the 
same,  and  he  must  establish  it  by  clear  preponderance  of 
proof;189  and  where  the  application  stated  that  one  stove  was 
in  use  in  the  building  and  subsequently,  without  notice  to  the 
insurer,  another  was  put  in,  it  was  held  that  the  company  must 
clearly  show  that  the  second  stove  increased  the  risk.100 
Again,  if  a  building  is  described  in  the  application  as  a  "gen- 
eral salesroom,"  and  the  policy  warrants  that  the  application 
contains  a  full  statement  of  all  the  facts  concerning  the  risk, 
evidence  is  admissible  to  show  that  the  building  was  used  as 
a  residence,  thus  increasing  the  risk.101  And  the  insurer  must 
prove  an  increase  of  risk,  but  in  case  of  erection  of  a  contig- 
uous building  it  is  a  matter  for  the  jury  whether  such  building 
increased  the  risk.192    And  where  the  company  depends  upon 

"•  Mut.  L.  Ins.  Co.  v.  Nager,  27  Barb.  (N.  Y.)  354. 
"T  Continental  Ins.  Co.  v.  Jachnicker,  110  Ind.  59. 

188  Mustilskl  v.  German  Ins.  Co.  (Minn.  1S96),  67  N.  W.  Rep.  80. 

189  Saltanias  v.  Farmers'  Mut.  F.  Ins.  Co.,  3  Houst.  (Del.)  404;  New- 
man v.  Springfield  F.  &  M.  Ins.  Co.,  17  Minn.  123. 

180  Newhall  v.  Union  etc.  Ins.  Co.,  52  Me.  180.  In  an  action  upon  a 
policy  of  insurance  upon  a  sawmill  the  company  pleaded  that  a  plan- 
ing machine  was  so  used  therein  as  to  increase  tho  risk.  It  appeared 
from  the  evidence  that  the  machine  was  in  the  mill  when  the  policy 
w:is  issued,  and  that  there  was  no  attempt  at  concealment.  The  de- 
fense was  held  insufficient;  the  company  simply  set  up  an  increase  of 
risk  without  averring  false  representations  or  breach  of  warranty: 
Whitney  v.  Black  River  Ins.  Co.,  16  N.  Y.  Sup.  Ct.  37. 

">  Warshawky  v.  Anchor  M.  F.  Ins.  Co.  (Iowa,  1896),  67  N.  W.  Rep. 
237. 

192  Ritter  v.  Sun  etc.  Mut.  Ins.  Co.,  40  Mo.  40. 
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the  ground  of  a  change  of  use  of  the  insured  premises,  evi- 
dence is  admissible  on  the  part  of  the  insured  that  such  change 
greatly  decreased  the  risk.103  If  the  defendant  fails  to  put 
in  his  defense  by  reason  of  the  failure  of  the  insured  to  make 
out  his  case  upon  the  same  being  sent  back  by  reason  of  error, 
it  is  held  that  the  defendant  may  then  be  allowed  to  introduce 
his  defense.194 

§  3778.  Evidence  of  Other  Insurance. — If  the  insurer 
pleads  the  violation  of  the  condition  as  to  other  insurance  in 
defense  the  burden  of  proof  is  upon  him  to  establish  such 
fact,190  and  parol  evidence  is  admissible  in  many  cases  to 
show  that  prior  insurance  does  not  in  fact  cover  the  same  prop- 
erty as  is  insured  by  a  subsequent  policy.196  And  where  in- 
surance was  effected  upon  goods  and  merchandise  contained  in 
a  certain  building,  and  a  subsequent  policy  was  issued  upon  a 
stock  of  merchandise  contained  in  "the  chambers"  of  the  same 
building,  it  was  held  that  the  goods  in  "the  chambers"  having 
been  destroyed  by  fire  parol  evidence  was  admissible  in  order 
to  explain  the  latent  ambiguity  in  the  policies  as  to  what  mer- 
chandise each  was  intended  to  cover,  and  to  show  that  it  was 
not  intended  by  the  first  policy  to  cover  goods  in  "the  cham- 
bers." 197  So  parol  evidence  is  also  admissible,  in  an  action  for 
contribution  between  different  insurers,  to  show  that  the  sub- 
sequent policies  do  not  include  the  same  goods  as  are  cover- 
ed by  the  prior  insurance.198  But  where  insured  goods  are 
removed  and  placed  in  a  building  with  goods  already  covered 
by  a  policy  which  might  be  construed  as  covering  part  of  the 
removed  goods,  it  may  be  shown  by  parol  evidence  that  there 
is  in  fact  no  double  insurance.199    If  the  policy  is  conditioned 

,w  Smith  v.  Mechanics'  etc.  Ins.  Co..  32  N.  Y.  399. 

"<  Hanover  F.  Ins.  Co.  v.  Lewis,  28  Fla.  209;  1  S.  Rep.  863. 

105  Catlin  v.  Springfield  F.  &  M.  Ins.  Co.,  1  Sum.  (C.  C.)  434;  Na- 
tional etc  Ins.  Co.  v.  Steiger,  14  West.  Rep.  142;  Russell  v.  Fi- 
delity F.  Ins.  Co.  (Iowa),  50  N.  W.  Rep.  546;  Folb  v.  Phoenix  Ins.  Co. 
(N.  C.  1S01),  13  S.  E.  Rep.  798. 

108  Russell  v.  Fidelity  F.  Ins.  Co.  (Iowa.  18921.  50  N.  W.  Rep.  546. 
See  Haley  v.  Dorchester  Mut.  Ins.  Co..  1  Allen  (Mass.),  536. 

w  Stover  y.  Elliott,  45  Me.  175. 

198  Richardson  v.  Home  Ins.  Co.,  47  N.  Y.  Sup.  Ct.  138. 

189  Manager  v.  Holyoke  Ins.  Co.,  1  Holmes,  2S7;  3  Ins.  L.  J.  55. 
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to  be  void  in  case  of  other  insurance  without  consent  indorsed 
on  the  policy,  oral  evidence  is  inadmissible  to  show  that  the 
company  at  the  time  of  the  issuance  of  the  policy  knew  that 
there  was  other  insurance  outstanding.200  And  parol  evidence 
of  conversations  between  the  parties  either  prior  to  or  contem- 
poraneous with  the  delivery  of  the  policy  is  inadmissible  to 
show  a  waiver  of  such  condition.201  But  parol  evidence  of  acts 
on  the  part  of  the  insurer  subsequent  to  the  issuance  of  the 
policy  is  admissible  in  proof  of  a  waiver.202  If  the  policy  re- 
quires that  consent  to  other  insurance  be  indorsed  upon  the 
policy,  and  the  agent  had  received  notice  of  other  insurance 
but  did  not  indorse  such  consent,  and  renewed  the  policy  upon 
its  expiration  it  was  held,  neverthelo"\  that  there  was  a  waiv- 
er.203 But  indefinite  conversation  will  not  of  itself  be  sufficient 
to  constitute  a  waiver.204  Where  at  the  time  of  the  issuance  of 
a  policy  there  was  more  insurance  upon  the  property  than  its 
terms  permitted,  and  the  insurer  was  referred  to  certain 
sources  of  information  easy  of  access  where  the  exact  amount 
of  other  insurance  could  have  been  ascertained,  it  was  held 

500  So  held  in  Batchelder  v.  Queen  Ins.  Co.,  135  Mass.  449. 

W1  Madison  Ins.  Co.  v.  Fellowes  Disn.  (Ohio)  217;  Bennett  v.  Union 
Mut.  Ins.  Co.,  7  Cush.  (Mass.)  175. 

*»  Pechnar  v.  Phoenix  Ins.  Co.,  65  N.  Y.    195. 

**  Carrugi  v.  Atlantic  Ins.  Co.,  40  Ga.  135;  2  Am.  Rep.  567.  The 
court,  per  Mackay,  J.,  said:  "Parties  may  stipulate  as  they  please  in 
their  contracts  as  to  the  several  rights  and  obligations  of  each,  but 
the  mode  by  which  it  shall  be  proven  whether  or  not  there  has  been 
a  breach  or  performance  of  those  stipulations  is  matter  to  be  reg- 
ulated by  law  and  not  by  the  stipulation  of  the  parties.  Whether 
parol  evidence  is  admissible  to  prove  the  fact  or  whether  they  can 
be  proven  by  writing  it  seems  to  me  is  regulated  by  law  on  grouuds 
of  public  policy  and  for  the  public  convenience,  and  is  not  matter 
of  stipulation Would  a  contract  to  be  performed  on  a  cer- 
tain day  stipulating  that  the  day  should  not  be  altered  by  a  subse- 
quent contract  without  proof  in  writing  signed  by  the  obligee  bind 
the  obligor  if  in  fact  for  a  new  consideration  there  should  be  a  change 
of  the  day  and  no  writing  be  taken?  I  think  not.  And  I  think  these 
stipulations  stand  on  the  same  footing.  It  is  an  attempt  to  change 
the  rules  of  evidence,  to  make  a  new  law  to  regulate  the  proceed- 

Ings  of  the  court This  is  a  simple  attempt  to  change  the 

mode  by  which  the  court  should  arrive  at  whether  there  has  been  a 
performance  or  breach  of  the  contract." 

204  New  Orleans  Ins.  Assn.  v.  Griffin,  60  Tex.  232. 
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that  there  was  evidence  tending  to  show  a  waiver  of  the  con- 
dition, the  sufficiency  of  which  was  a  question  for  the  jury.205 
Policies  issued  by  different  companies  without  any  relation  to 
each  other  are  independent  contracts,  and  a  policy  issued  by 
one  company  is  not  admissible  to  vary  or  explain  the  terms 
of  the  other.206  If  it  appears  in  the  proofs  of  loss  that  there 
was  other  insurance  on  the  property  at  the  date  of  the  policy 
contrary  to  stipulation,  the  insured  is  nevertheless  not  es- 
topped from  showing  that  such  statement  is  a  mistake.207 
Again,  where  the  secretary  of  the  insurer  testifies  that  neither 
he  nor  the  company,  so  far  as  he  knows,  had  notice  of  a  sub- 
sequent insurance,  he  cannot  be  asked  "As  the  executive  of- 
ficer of  the  company,  would  you  have  consented  to  an  addi- 
#  tional  insurance  in  this  or  other  insurance  company,  and  if  not 
why?"  208 

§  3779.  Proof  of  Matters  in  Defense — Marine  In- 
surance.— If  the  insurer  relies  upon  a  breach  of  warranty  as 
a  defense,  he  must  prove  the  same.  So  the  burden  of  proof 
is  upon  the  underwriters  if  they  rely  upon  a  deviation  in 
avoidance  of  the  policy,209  and  such  defense  is  sustained  by 
proof  of  departure  from  the  voyage  insured  or  a  delay  by  vol- 
untary act  not  justified  by  necessity.210  The  defendant  must 
also  prove  illegality  of  the  voyage,  since  it  will  be  presumed 
legal  until  the  contrary  is  shown.211  If  the  underwriter  relies 
upon  a  misrepresentation,  the  burden  of  proof  is  upon  him  to 
show  clearly  such  misrepresentation,212  and  in  case  of  conceal- 
ment the  burden  is  upon  the  underwriter    to  prove  the  fact 

"■  North  British  etc.  Ins.  Co.  v.  Steiger  (111.),  16  N.  E.  Rep.  95. 

:oo  YVestinehouse  etc.  Co.  v.  Western  Assur.  Co.  (La.),  7  S.  Rep.  73. 

101  McMaster  v.  Insurance  Co.  of  North  America,  55  N.  Y.  222;  14 
Am.  Rep.  239.  See  New  York  Cent.  Ins.  Co.  v.  Watson,  23  Mich. 
4S6. 

**  Eureka  Ins.  Co.  v.  Robinson,  56  Pa.  St.  256;  94  Am.  Dec.  65. 

109  Tidmarsh  v.  Washington  F.  &  M.  Ins.  Co..  4  Mason  (C.  C),  439. 

n"  2  Greenleaf  on  Evidence,  14th  ed.,  see.  403. 

2,1  Thornton  v.  Lance,  4  Camp.  231;  2  Greenleaf  on  Evidence,  14th 
ed.,  sec.  402. 

112  Davies  v.  National  F.  M.  Ins.  Co.  of  New  Zealand  (II.  L.  F.  C. 
App.  Eng.  Nov.  2,  1891),  L.  R.  App.  Cas.  485. 
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ealed  and  that  it  was  material.218  In  England  and  the 
United  States  there  is  no  presumption  of  concealment  against 
the  assured  or  his  agent.  It  must  be  proven  in  all  cases.214 
In  case  of  the  destruction  of  papers  a  presumption  is  raised  in 
behalf  of  the  insurer  that  they  are  the  property  of  the  en- 
Tiny.-10 

§  3780.  Misrepresentations — Materiality  of. — The  bur- 
den of  proof  to  establish  the  materiality  of  a  misrepresentation 
or  concealment,  as  well  as  the  fraudulent  intent  where  that  is 
necessary,  is  on  the  defendant.  And  the  fact  that  the  insured 
has  failed  to  mention  the  fact  of  other  insurance  does  not  shift 
the  burden  of  proof,  since  if  there  is  a  presumption  that  the 
failure  of  the  insured  to  mention  this  fact  was  intentional,  or, 
in  other  words,  fraudulent,  this  is  met  by  the  presumption  that 
a  man  does  not  make  a  fraudulent  misstatement.216  In  life 
insurance  it  is  held  that  the  preliminary  circumstances  of  an 
applicant  are  material  in  the  estimation  of  the  risk,  and  that 
the  medical  examiner  may  testify  as  to  the  impression  pro- 
duced upon  his  mind  by  the  representation  of  the  applicant 
that  he  was  a  moneyed  man.217  It  is  held  that  the  insurer 
need  not  prove  that  a  misrepresentation  was  fraudulently 
made,  it  being  sufficient  to  prove  that  it  was  material  to  the 
risk.  The  burden  of  proof  is,  however,  upon  the  company  to 
establish  the  fact  that  a  misrepresentation  was  material.218 

§  3781.  Evidence — Clause  in  Policy  as  to  False  Swear- 
ing or  Attempt  at  Fraud.— Most  policies  contain  a  clause 

1,8  Fiske  v.  New  England  Ins.  Co.,  15  Pick.  (Mass.)  310.  See,  also, 
Tidmarsh  v.  "Washington  M.  Ins.  Co.,  4  Mason  (C.  C),  439. 

214  2  Duer  on  Insurance,  ed.  1S45,  432;  citing  Livingston  v.  Dela- 
fteld,  3  Calnes  (N.  V.).  49.  See  arguments  of  counsel  in  this  case; 
Oliver  v.  Newburyport  Ins.  Co.,  3  Mass.  37. 

215  The  Plzano,  2  Wheat.  (U.  S.)  227;  1  Greenleaf  on  Evidence, 
sec.  37. 

w  Pennsylvania  M.  L.  Ins.  Co.  v.  Mechanics'  S.  B.  &  T.  Co.,  72 

Fed.  Rep.  413. 

21T  Valton  v.  National  Loan  Fund  Assur.  Soc,  4  Abb.  App.  Dec. 
(N.  Y.)  437. 

™  Carpenter  v.  American  Ins.  Co.,  1  Story  (C.  C),  57;  Lay  v.  Con- 
way Ins.  Co.,  52  Me.  GO. 
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making  the  policy  void  in  case  of  false  swearing  or  any  at- 
tempt at  fraud.  So  overstating  the  loss,  including  therein 
goods  which  were  not  destroyed,  or  falsely  stating  the  title  to 
the  property,  or  goods  or  overvaluation  or  any  fact  showing  a 
clear  intention  to  defraud  the  insurer,  is  admissible  to  render 
the  policy  void  under  this  clause.219  So  it  is  held  sufficient 
evidence  to  defeat  the  policy  if  the  insured  knowingly  and 
falsely  states  in  his  proofs  of  loss  an  overvaluation  of  the  prop- 
erty with  an  intent  to  obtain  a  payment  in  excess  of  his  loss.220 
"Where,  however,  it  appears  that  there  has  been  an  attempt  at 
fraud,  or  an  intention  to  overvalue  the  property,  evidence  is 
admissible  to  show  that  it  was  done  by  mistake  or  error,  and 
not  intentionally;221  and  the  verdict  of  a  jury  for  a  smaller 
amount  than  is  claimed  in  the  proofs  of  loss  is  not  evidence  of 
fraud  or  false  swearing;  as  where  a  verdict  was  rendered  for 
eighteen  hundred  and  fifty-three  dollars,  where  the  insured 
claimed  two  thousand  eight  hundred  dollars  in  the  proofs.222 
It  is  not  only  necessary  to  prove  that  the  swearing  was  false, 
but  that  it  must  also  be  proved  that  it  was  done  willfully, 
knowingly,  and  with  intent  to  defraud,223  for  fraud  cannot  be 

"'  Insurance  Co.  of  North  America  v.  McDowall,  50  111.  120;  Secu- 
rity Ins.  Co.  v.  Brouger,  6  Bush  (Ky.),  146;  Wall  v.  Howard  Ins.  Co., 
51  Me.  32;  Security  Ins.  Co.  v.  Fay.  22  Mich.  467;  Hersey  v.  Merri- 
mac  Co.  Mut.  F.  Ins.  Co.,  27  N.  H.  149;  Weide  v.  Germania  Ins.  Co., 
1  Dill.  (C.  C.)  441;  Dichson  v  Equitable  Ins.  Co.,  18  U.  C.  Q.  B.  246; 
Livingston  v.  Delafield,  3  Caines  (N.  Y.),  49. 

220  Geib  v.  International  Ins.  Co..  1  Dill.  (C.  C.)  443.  See,  also,  Ca- 
ron  v.  Tennessee  Ins.  Co.,  6  Humph.  (Tenn.)  176. 

221  Wolf  v.  Goodhue  F.  Ins.  Co.,  43  Barb.  (N.  Y.)  400;  Huchberger  v. 
Merchants'  F.  Ins.  Co.,  4  Biss.  (C.  C.)  265;  Insurance  Co.  v.  Merdes, 
14  Wall.  (U.  S.)  375. 

222  Moore  v.  Protection  Ins.  Co.,  29  Me.  97.  See.  also,  Franklin  Ins. 
Co.  v.  Colvin,  6  Ind.  137;  Bach  v.  Germania  Ins.  Co.,  1  La.  Ann.  216; 
Williams  v.  Phoenix  Ins.  Co.,  61  Me.  67;  Gerhauser  v.  North  British 
and  Merchants'  L.  Ins.  Co.,  7  Nev.  174;  Unger  v.  People's  F.  Ins.  Co., 
4  Daly  (N.  Y.),  96;  Oshkosh  Packing  etc.  Co.  v.  Mercantile  Ins.  Co., 
1  Fed.  Rep.  200. 

223  Clark  v.  Phoenix  Ins.  Co.,  36  Cal.  168;  Watertown  F.  Ins.  Co.  v. 
Graham,  74  Ga.  642;  Protection  Ins.  Co.  v.  Hall,  15  B.  Mon.  (Ky.) 
411:  Moore  v.  Protection  Ins.  Co..  29  Me.  97;  Planters'  Mut.  Ins.  Co. 
v.  Deford.  38  Md.  3S2;  Marion  v.  Groat  Republic  Ins.  Co..  35  Mo. 
148;  Franklin  F.  Ins.  Co.  v.  Updegraff,  43  Pa.  St.  350;  Mack  v.  Lan- 
caster Ins.  Co.,  4  Fed.  Rep.  59. 
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established  from  the  mere  fact  that  the  loss  was  less  than  was 
claimed  in  the  preliminary  proofs  furnished,  though  such  dis- 
crepancy may  be  evidence  to  aid  in  proving  fraud  in  connec- 
tion with  the  other  facts  necessary  to  be  shown.224 

§  3782.     Evidence  to  Show  Fraud — Willful   Burning. 

Evidence  may  always  be  introduced  to  show  that  a  contract 
was  procured  by  fraud,  since  it  is  an  old  maxim  of  the  law 
that  "no  man  shall  take  advantage  of  his  own  wrong."  So 
likewise  where  insured  property  has  been  destroyed  fraudu- 
lently, evidence  of  such  fact  may  always  be  given  by  the  in- 
sured in  defense  to  the  action.225  There  has  been  much  con- 
flict as  to  the  rule  which  should  prevail  in  regard  to  establish- 
ing the  defense  of  willful  burning.  Some  cases  hold  that  the 
rule  should  be  the  same  as  in  the  criminal  charge  of  arson,  and 
that  it  must  be  established  beyond  a  reasonable  doubt.220  And 
similar  decisions  have  been  given  in  Scotland  227  and  Eng- 
land.228 But  there  seems  no  good  reason  why  such  a  rule 
should  not  be  relaxed,  since  the  reasons  which  would  require 
it  in  criminal  cases  have  no  necessary  existence  as  the  basis 
of  a  civil  action  in  which  this  defense  is  set  up,229  and  it  may 

M*  Mack  v.  Lancaster  Ins.  Co.,  4  Fed.  Rep.  59. 

"\ Illinois  Mut.  F.  Ins.  Co.  v.  Fix,  53  111.  151;  5  Am.  Rep.  38. 

**•  Schultz  v.  Pacific  Ins.  Co.,  14  Fla.  73. 

m  Hercules  Ins.  Co.  v.  Hunter,  15  Ct.  Sess.  Cas.  800. 

■"  Thurtell  v.  Beaumont,  1  Bing.  339. 

■"  In  England  the  reason  for  such  a  rule  was  given  by  Lord  Ken- 
yon  (Cook  v.  Field,  3  Esp.  133)  as  follows:  "Where  a  defendant  jus- 
tifies words  which  amount  to  a  charge  of  felony  and  proves  his  justi- 
fication, the  plaintiff  may  be  put  upon  his  trial  by  that  verdict  with- 
out the  intervention  of  a  grand  jury."  See,  also,  Wilnet  v.  Harmer, 
8  Car.  &  P.  695;  34  Eng.  Com.  L.  590,  and  cases  cited.  And  the  court 
in  a  recent  case  in  Maine  (Ellis  v.  Russell,  GO  Me.  209;  11  Am.  Rep. 
204)  says:  "Considering  the  universal  presumption  in  favor  of  inno- 
cence and  the  fact  that  whether  it  is  presented  directly  on  the  criml- 
nnl  side  or  arises  incidentally  on  the  civil  side  it  is  still  the  same 
question,  Guilty  or  not  guilty?  which  is  to  be  determined,  it  is  not  at 
all  strange  that  those  English  derisions  have  been  followed  in  this 
country,  though  the  reasons  which  operated  there  were  wanting.  But 
we  think  It  time  to  limit  the  application  of  a  rule  which  was  origi- 
nally adopted  in  parorem  vitise  in  the  days  of  a  sanguinary  penal 
code  to  cases  arising  on  the  criminal  docket  and  no  longer  to  suffer  it 
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now  be  said  to  be  established  by  great  weight  of  authority  that 
a  preponderance  of  evidence,  as  in  all  other  civil  cases,  is  all 
that  is  necessary  to  establish  this  defense.230  If  the  defend- 
ant relies  upon  such  a  defense,  plaintiff  may  introduce  evi- 
dence of  his  own  good  character;231  or  may  show  the  loss  of 
other  property  besides  that  insured,232  and  the  burden  of  prov- 
ing this  charge  is  upon  the  defendant,  since  the  presumption  is 
against  the  loss  by  fire  being  caused  by  the  insured's  own 
acts.233  But  evidence  of  willful  burning  by  the  insured'3 
agent  who  had  goods  in  the  same  building  and  in  which  he 
had  an  insurance  is  inadmissible  in  defense  of  an  action  upon 
another  policy  taken  out  by  the  agent  for  the  benefit  of  the 
plaintiff,  unless  there  is  evidence  that  the  plaintiff  was  impli- 
cated in  the  fraudulent  design.234  The  rule  is  much  the  same 
in  marine  insurance  where  the  property  is  fraudulently  de- 
stroyed,  and  the  same  facts  are  admissible  to  show  fraud. 

to  obstruct  or  encumber  the  action  of  juries  In  civil  suits  only  in 
damages.  Nor  in  so  doing  do  we  deprive  the  plaintiff  in  an  action  of 
this  sort  of  any  substantial  right."  These  words  seem  to  state  the 
prevailing  opinion  in  the  recent  cases. 

u0  Continental  Ins.  Co.  v.  Jachnichen,  110  Ind.  59;  Mtna.  Ins.  Co.  v. 
Johnson,  11  Bush  (Ky.),  587;  Hoffman  v.  West  M.  &  F.  Ins.  Co.,  1  La. 
Ann.  216;  Nightman  v.  Western  M.  Ins.  Co.,  8  Rob.  (La.)  216;  Ellis 
v.  Buzzell,  60  Me.  209;  11  Am.  Rep.  204;  reversing  Butmann  v.  Hoffs, 
45  Me.  227;  Schmidt  v.  New  York  Union  etc.  Ins.  Co.,  1  Gray  (Mass.), 
529;  Thompson  v.  Northwestern  Ins.  Co.,  29  Minn.  117;  Matthews  v. 
Huntley,  9  N.  H.  156;  American  Ins.  Co.  v.  Anderson,  33  N.  J.  151; 
Kane  v.  Hibernia  Ins.  Co.,  39  N.  J.  697;  12  Ins.  L.  J.  127;  Johnson  v. 
Agricultural  Ins.  Co.,  25  Hun  (N.  Y.),  25;  Somerset  Co.  Mut.  F.  Ins. 
Co.  v.  Usaw,  112  Pa.  St.  80;  56  Am.  Rep.  307;  Summons  v.  Insurance 
Co.,  8  W.  Ya.  474;  Washington  etc.  Ins.  Co.  v.  Wilson,  7  Wis.  169; 
Blaiser  v.  Milwaukee  etc.  Ins.  Co.,  37  Wis.  31;  Hirshberger  v.  Mer- 
chants' F.  Ins.  Co.,  4  Biss.  (C.  C.)  265;  Mack  v.  Lancashire  Ins.  Co., 
4  Fed.  Rep.  59;  2  McCrary  (C.  C),  211;  Scott  v.  Home  Ins.  Co.,  1  Dill. 
(C.  C.)  115.  See,  also,  Silbey  v.  St.  Paul  Ins.  Co.,  8  Ins.  L.  J.  461;  Bay- 
ley  v.  Lancashire  etc.  Ins.  Co.,  4  Ins.  L.  J.  503;  Marshall  v.  Thames 
F.  Ins.  Co.,  43  Mo.  586;  Folsom  v.  Braun,  5  Fost.  (N.  H.)  114;  Kin- 
cade  v.  Bradshaw,  3  Hawks  (N.  O,  63. 

281  Mosley  v.  Yermont  Mut.  F.  Ins.  Co..  15  Vt.  142. 

«**  Monk  v.  Home  Mut.  Ins.  Co.,  76  Cal.  50;  18  Pac.  Rep.  117. 

**»  Dwyer  v.  Continental  Ins.  Co.,  63  Tex.  354. 

Ui  Henderson  v.  Western  etc.  Ins.  Co.,  10  Rob.  (La.)  164;  43  Am. 
Dec.  176. 
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Thus,  ov(  rvaluation  in  a  valued  policy,  though  not  necessary 
proof  of  fraud,  may  in  connection  with  other  circumstances 
lead  to  the  inference  of  fraud.235 

§  .S783.  Evidence  of  Fraud— Generally.  -Fraud  must  be 
specifically  pleaded  in  order  to  admit  evidence  to  prove  such, 
defense.  Evidence  to  establish  it  will  not  be  admitted  under 
the  plea  of  general  issue,230  but  all  facts  are  admissible  in  ev- 
idence which  directly  aid  in  arriving  at  the  motives  of  the 
parties.  So  overvaluation,  if  excessive,  is  admissible  to  estab- 
lish fraud,237  as  is  also  extreme  gross  negligence.238  And 
where  there  is  negligence  by  the  officers  of  a  company  in  as- 
certaining the  company's  true  condition,  and  they  represent  it 
as  solvent  when  by  the  exercise  of  ordinary  diligence  they 
might  have  known  that  it  was  insolvent,  evidence  of  such 
facts  is  admissible  as  a  good  ground  for  establishing  fraud.239 
And  in  an  action  upon  a  marine  policy,  evidence  showing  that 
the  plaintiff  had  insured  nine  other  vessels,  of  which  eight 
had  been  lost,  is  admissible  to  show  a  fraudulent  loss  of  the 
vessel  insured  by  the  defendant.240  So  concealment  of  facts 
by  one  party  which  if  known  to  the  other  would  have  prevent- 
ed him  from  entering  into  the  contract  is  evidence  of  fraud.241 
But  the  fact  that  the  plaintiff  procured  insurance  upon  prop- 

m  Ocean  Ins.  Co.  v.  Fields,  2  Story  (C.  C),  59.  77. 

"•  Flynn  v.  Merchants'  Ins.  Co..  17  La.  Ann.  135. 

«"  Ionldes  v.  Fonder.  9  L.  R.  Q.  B.  531;  43  L.  J.  Q.  B.  227;  22  W. 
Rep.  884;  30  L.  T.,  N.  S.,  547. 

**  Chandler  v.  Worcester  Mut.  F.  Ins.  Co.,  3  Cush.  (Mass.)  328. 

M»  Brown  v.  Donnell,  49  Me.  421. 

"°  Iloxie  v.  Home  Ins.  Co.,  33  Conn.  471;  32  Conn.  21;  85  Am.  Pec. 
240.  In  this  case  evidence  by  the  insured  that  the  losses  on  the  other 
vessels  lost  had  all  been  paid  and  that  no  objection  was  made  on  the 
ground  of  fraud  was  rejected. 

m  In  this  case  the  plaintiff  in  the  action  was  the  assignee  of  the 
insured  and  hold  a  policy  upon  his  life  for  nine  hundred  and  ninety- 
nine  dollars,  which  policy  had  boon  offered  for  sale  but  had  not  been 
sold,  until  defendant,  knowing  of  iho  Insured's  extreme  illness,  which 
fact  was  not  known  to  the  assignee,  and  of  which  the  defendant  did 
not  inform  him,  bought  the  policy  for  sixty  guineas.  It  was  held  to 
amount  to  a  legal  fraud  which  estopped  the  defendant  from  sotting 
up  any  title  to  the  policy:  Jones  v.  Kcene,  2  Moody  &  R.  34S;  citing 
Hill  v.  Gray,  1  Stark.  434. 
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erty  through  a  local  agent  of  the  company,  when  the  company 
had  a  month  previous  thereto  rejected  an  application  for  in- 
surance upon  the  same  property,  is  held  not  to  show  fraud  on. 
the  part  of  the  insured.242  But  where  the  policy  provides  that 
"any  fraud  or  attempt  at  fraud,  or  any  false  swearing  on  the 
part  of  the  insured,  shall  cause  a  forfeiture  of  all  claims  under 
the  policy,"  it  is  not  sufficient  evidence  to  establish  fraud,  or 
any  attempt  at  fraud,  such  as  will  render  the  policy  void, 
if  the  assured  suppresses  information  tending  to  show  that 
the  fire  was  caused  by  his  act,  unless  such  information  is 
shown  to  be  true.243  And  evidence  that  the  insured  was  doing 
a  losing  business  is  not  sufficient  to  establish  fraud  on  his 
part  in  falsely  stating  the  value  of  goods  on  hand  when  the 
fire  occurred.244  If  insured  claims  that  a  settlement  was  pro- 
cured by  the  insurer  by  fraud,  he  must  prove  either  a  return 
or  an  offer  to  return  the  money  paid  before  he  can  establish 
such  defense,245  and  in  case  of  fraud  the  adjustment  of  the 
loss  is  not  binding,  and  a  recovery  may  be  had  by  establish- 
ing such  facts.246  Again,  in  an  action  upon  a  life  policy, 
where  the  defendant  alleged  a  fraudulent  intent  by  the  de- 
ceased to  procure  insurance  to  a  large  amount  upon  his  life, 
payable  to  creditors  and  relatives  and  then  to  commit  suicide, 
said  purpose  being  consummated,  evidence  of  letters  to  friends 
and  relatives  and  applications  to  a  large  number  of  other  com- 
panies for  insurance  were  held  admissible  as  part  of  the  res 
gestae,  showing  a  deliberate  and  sane  attempt  to  commit  the 
fraud.247 

§  3784.     Burden  of   Proof — Compliance  with  Condi- 
tions and  Warranties — Fire  Insurance. — In  an  action  upon  a 

lt2  Body  v.  Hartford  F.  Ins.  Co..  63  Wis.  157. 

543  Pencil  v.  Home  Ins.  Co.  (Wash.  1S92).  28  Pao.  Rep.  1031. 

5"  Morley  v.  Liverpool  &  L.  &  G.  Ins.  Co.,  92  Mich.  590;  52  N.  W. 
Rep.  939. 

143  Fishback  v.  Phopnix.  54  Cal.  422:  Potter  v.  Monmouth  Mut.  F. 
Ins.  Co.,  63  Me.  440:  Brown  v.  Hartford  Ins.  Co..  117  Mass.  479. 

**°  Pernor  v.  Hall.  4  Taunt.  725:  Shepherd  v.  Chewter,  1  Camp.  274. 
n.  276:  Adams  v.  Sanders,  Moody  &  M.  373;  Christian  v.  Coombe,  2 
Esp.  4S9. 

"'  Smith  v.  National  B.  Soc,  123  N.  Y.  85;  affirming  4  N.  Y.  Supp. 
421 ;  25  N.  E.  Rep.  197. 
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policy,  if  there  are  no  admissions  by  the  defendant  of  such 
facts,  the  burden  of  proof  is  upon  the  insured  to  establish  the 
execution  of  the  contract,  the  total  or  partial  destruction  of 
the  assured  property,  the  amount  of  loss  or  value  of  such 
property  as  was  destroyed,  and  the  giving  of  notice  and  fur- 
nishing of  proofs  of  loss  as  required  by  the  policy.248     There 
are  many  stipulations  or  warranties  in  the  policy  which  are  con- 
ditions precedent  to  the  right  of  the  assured  to  recover,249  and 
consequently  the  burden  of  proof  in  such  cases  is  upon  him  to 
establish  a  compliance  therewith,  and  he  must  aver  compli- 
ance as  the  basis  of  such  proof.200    An  express  warranty  in  a 
policy  of  insurance  is  a  condition  precedent,  the  burden  of 
proving  performance  of  which  rests  upon  the  assured.251     But 
it  is  also  held  that  evidence  showing  prima  facie  that  all  the 
conditions  or  warranties  have  been  complied  with  is  sufficient, 
and  that  the  insurer  must  then  prove  that  they  are  false.252 
So  where  it  was  stipulated,  "this  policy  not  to  cover  any  loss 
or  damage  in  the  theater  proper,"  the  burden  was  held  to 
be  upon  insured  to  show  that  it  did  not  occur  there.253   If  the 
insurance  company  has  made  a  settlement  with  the  insured 
and  then  seeks  to  recover  the  amount   it   has    paid,  on    the 
ground  that  the  title  of  insured  was  not  as  stated,  the  burden 
is  upon  the  company  to  establish  such  fact.254    And  the  bur- 
den of  proving  waiver  is  held  to  be  upon  the  party  affirming 
it.256    The  fact  that  the  insured  in  an  action  upon  a  policy  al- 

'"  Mack  v.  Lancashire  Ins.  Co.,  4  Fed.  Rep.  59. 

140  See  sees.  1951,  1952,  herein. 

,M  Rogers  v.  Traders'  Ins.  Co..  6  Paige  (N.  Y.).  583. 

Ul  McLoon  v.  Commercial  Mut.  Ins.  Co.,  100  Mass.  472;  1  Am. 
Rep.  129. 

m  Bwlch  v.  Home  Ins.  Co.,  2  Dill.  (C.  C.)  160:  Halbrald  v.  Insur- 
ance Co.,  2  Dill.  (C.  C.)  1GG,  n.  Examine  Knights  Templar  &  Mason 
1,  Indemnity  Co.  v.  Berry  (U.  S.  C.  C.  A.  1892),  50  Fed.  Rep.  511.  If 
a  company  seeks  to  avoid  a  policy  on  the  ground  of  alteration  of 
premises  contrary  to  a  provision  in  the  policy,  the  burden  of  proof 
is  upon  them  to  establish  such  fact:  Padelford  v.  Providence  M.  F. 
Ins.  Co.,  3  R.  I.  102;  07  Am.  Dec.  49G.  See  Veile  v.  Germauia  Ins. 
Co..  2G  Iowa.  9;  9G  Am.  Dec.  83. 

2U  Sohier  v.  Norwich  etc.  Ins.  Co.,  11  Allen  (Mass.),  33G. 

"<  SI  ache  v.  St.  Paul  F.  &  M.  Ins.  Co.,  49  Wis.  89. 

**•  Cnrretson  v.  Merchants  and  Bankers'  Ins.  Co.,  81  Iowa,  727;  45 
N.  W.  Rep.  1047. 
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leges  in  his  complaint  that  he  has  performed  all  of  the  condi- 
tions imposed  upon  him  by  the  terms  of  the  policy,  and  a  de- 
nial of  such  allegation  by  the  insurers,  does  not  impose  upon 
him  the  burden  of  proof  to  negative  a  breach  of  any  of  the 
conditions  contained  in  the  policy.258 

§  3785.  Marine  Insurance — Compliance  with  "War- 
ranties— Burden  of  Proof. — In  actions  upon  marine  policies  a 
compliance  with  the  warranties  must  also  be  proved  by  the 
insured.  In  Craig  v.  United  States  Insurance  Company,257 
Washington,  J.,  says:  "The  plaintiff  cannot,  in  any  instance 
where  he  has  entered  into  a  warranty,  recover  against  the 
underwriters  without  first  averring  and  proving  performance 
of  those  stipulations."  The  rule  is,  therefore,  much  the 
same  as  that  in  actions  to  recover  on  a  fire  policy,  and  prima 
facie  proof  only  is  necessary.258  Where  a  statute  provides 
that,  in  case  of  damage  at  the  time  of  a  violation  of  provisions 
of  the  act,  the  damage  will  be  deemed  to  have  been  the  result 
of  negligence  of  the  one  in  charge  of  the  ship,  unless  the  con- 
trary is  proved,  the  burden  of  proving  it  not  attributable  to 
the  violation  of  the  act  is  upon  the  insured.259  Again,  a  war- 
ranty of  national  or  neutral  character  must  be  shown  to  have 
been  complied  with  by  insured,260  but  it  is  only  necessary  to 
establish  it  prima  facie  by  general  evidence,201  and  compliance 
with  a  warranty  to  sail  with  license  should  also  be  proved.262 

§  3786.  Presumption  as  to  Seaworthiness  and  Un- 
seaworthiness— Burden  of  Proof. — As  a  general  rule,  at  the 
present  time  seaworthiness  at  the  commencement  of  the  risk 
is  presumed,  unless  the  circumstances  are  such  as  in  them- 

158  Farmers  &  Merchants'  Ins.  Co.  v.  Peterson  (Neb.  1S9G),  66  N.  W. 
Rep.  S47. 

15T  1  Pet.  (C.  C.)  410. 

•*  Arcansjelo  v.  Thompson,  2  Camp.  620. 

160  Archanpelo  v.  Thompson.  2  Camp.  620. 

«•  RIchilieu  etc.  Co.  v.  Boston  etc.  Ins.  Co.,  26  Fed.  Rep.  596. 

281  Francis  v.  Ocean  Ins.  Co.,  2  Wend.  (N.  Y.)  64.  As  to  evidence  of 
national  character,  see,  also,  Catlett  y.  Insurance  Co.,  1  Paine  (C.  C), 
694. 

*»  Craig  v.  United  States  Ins.  Co.,  Fet  (C.  C.)  410. 
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Belves  rebut  the  presumption.  In  ease  the  vessel,  shortly  af- 
ter sailing,  without  being  subjected  to  any  stress  of  weather 
ur  unusual  peril,  and  without  apparent  cause,  suddenly  foun- 
ders and  goes  down,  the  presumption  of  unseaworthiness  is 
raised,  but  this  presumption  is  not  conclusive  and  may  be  in 
turn  rebutted.  This  rule  obtains  although  the  assured  warrants 
the  vessel's  seaworthiness,  and  it  is  a  condition  precedent,  as  a 
general  rule,  and  the  burden  of  proof  of  unseaworthiness  is 
upon  the  assurer,  and  the  rule  obtains  whether  the  insurance 
is  upon  ship,  cargo,  or  freight,203  and  the  assured  need  not  first 
allege  in  his  pleading  compliance  with  the  warranty.264  There 
are  cases,  however,  contrary  to  the  rule  above  stated,265  and 
it  is  held  that  compliance  with  the  warranty  must  be  averred 
in  the  complaint,266  and  also  that  seaworthiness  must  be 
shown  by  assured  where  proof  of  such  fact  is  necessary  to  ex- 
cuse compliance  with  a  promissory  representation.267  But  the 
better  rule  is,  by  the  weight  of  authority,    that    first   above 

288  Treat  v.  Union  Ins.  Co.,  56  Me.  231;  96  Am.  Dec.  447;  Southern 
v.  Memphis  Ins.  Co.,  3  La.  Ann.  474;  Walsh  v.  Washington  Ins.  Co., 
32  N.  Y.  427;  Deshon  v.  Merchants'  Ins.  Co.,  11  Mot.  (Mass.)  207.  per 
Hubbard,  J.:  Talcot  v.  Commercial  Ins.  Co.,  2  Johns.  (N.  Y.)  124-30; 
3  Am.  Dec.  406;  Earnmoor  v.  California  Ins.  Co.  (D.  C.  S.  D.  N.  Y.), 
40  Fed.  Rep.  847;  Alderly  v.  American  etc.  Ins.  Co.,  Taney  (C.  C), 
126;  Grey  v.  Citizens'  Mut.  Ins.  Co..  30  Fed.  Rep.  695;  Miller  v.  South 
Carolina  Ins.  Co.,  2  McCord  (S.  C),  336;  13  Am.  Dec.  734;  Rugeley  v. 
Sun  Ins.  Co.,  7  La.  Ann.  279;  56  Am.  Dec.  603;  Parker  v.  Union  Ins. 
Co.,  15  La.  Ann.  688;  Paddock  v.  Franklin  Ins.  Co.,  11  Tick.  (Mass.) 
227:  Wallace  v.  De  Pan,  1  Brev.  (S.  C.)  252:  2  Am.  Dec.  662;  Bullard 
v.  Roger  Williams  Ins.  Co.,  1  Curt.  (C.  C.)  148;  Prescott  v.  Union  Ins. 
Co.,  1  Wheat.  (U.  S.)  399;  30  Am.  Dec.  207;  The  Orient,  16  Fed.  Rep. 
916:  Watson  v.  Insurance  Co.  of  North  America,  2  Wash.  (C.  C.)  480; 
Patrick  v.  Ilallett,  3  Johns.  Cas.  (N.  Y.)  76;  Stephenson  v.  Piscataqua 
F.  &  M.  Ins.  Co.,  54  Me.  55;  Swift  v.  Union  Ins.  Co.,  122  Mass.  570; 
McCloskie  v.  Glasgow  and  Clyde  M.  Ins.  Co.,  6  C.  C.  S.  2;  Batchelder 
v.  Insurance  Co.,  30  Fed.  Rep.  459;  Watson  v.  Clark,  1  Dow,  336. 

*«  Crey  v.  Citizens'  Mut.  Ins.  Co.,  30  Fed.  Rep.  695. 

3M  Mosos  v.  Sun  Mut.  Ins.  Co.,  1  Duer  (N.  Y.),  159;  1  Denio  (N.  Y.), 
170:  Tidmarsh  v.  Washington  F.  &  M.  Ins.  Co.,  4  Mason  (C.  C),  439; 
Brown  v.  Grand,  4  Yeates  (Pa,),  nr>;  1  p.inn.  (Pa.)  40:  2  Am.  Dec. 
400.    See  Rogers  v.  Sun  Mut.  Tns.  Co.,  46  N.  Y.  Sup.  Ct.  r,:>. 

JM  Ward  v.  China  Ins.  Co.  (U.  S.  C.  C.  N.  Y.),  44  Fed.  Rep.  43. 

*"  Lorent  v.  Boston  M.  Ins.  Co..  0  Fed.  Rep.  502;  citing  Moses  v. 
Sun  Mut.  Tns.  Co.,  1  Denio  (N.  Y.),  17t*>:  2  Arnould  on  Marine  Insur- 
ance, sec.  447,  p.  1345;  1  Phillips  on  Insurance,  sec.  724. 
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stated.  The  proof  of  seaworthiness  at  the  beginning'  of  the 
risk  raises  a  presumjrtion  of  seaworthiness  during  the  entire 
risk.208  If  it  is  proven  that  sea  damage  could  have  fairly 
caused  the  loss,  unseaworthiness  must  then  be  proven  by  as- 
surer, but  if  the  incapacity  of  the  ship  to  proceed  on  her  voy- 
age does  not  arise  from  sea  damage,  unseaworthiness  will  he 
presumed.  The  burden  of  proving  adequate  cause  for  the  loss 
or  damage  is  on  the  ship.269  The  insurer  is  entitled  to  pre- 
sume seaworthiness  of  a  vessel  insured.  He  is  also  entitled 
to  presume  that  the  insured  knew  the  condition  of  his  vessel 
when  he  applied  for  insurance,  in  the  absence  of  proof  either 
way.  Therefore,  in  case  of  loss  resulting  from  unseaworthi- 
ness known  to  the  insured  at  the  inception  of  the  risk,  he  is 
guilty  of  fraud  in  concealing  the  facts  and  claiming  the  loss, 
and  is  estopped  from  setting  up  a  claim  of  waiver  of  unsea- 
worthiness by  the  insurer.270 

§  3787.  Same  Subject — Cases. — If  the  proof  is  of  se- 
vere gales  during  the  voyage  and  seaworthiness  on  the  preced- 
ing voyage,  unseaworthiness  must  be  proven  by  the  assurer, 
but  otherwise  where,  although  there  is  a  stress  of  weather, 
there  is  no  sufficient  cause  for  the  disability.271  So  where 
the  loss  resulted  from  a  violent  cyclone  and  it  was  shown  that 
the  vessel  was  seaworthy  for  two  years  prior,  it  was  held  that 
the  burden  of  proving  unseaworthiness  at  the  time  of  the  loss 
was  upon  insurers.272  If  the  cargo  is  damaged  by  sea  water 
leaking  through  the  deck,  the  burden  is  shifted  upon  assured 
to  show  an  adequate  sea  peril  as  the  cause  of  the  leak.  If  this 
be  met  by  evidence  that  the  leak  did  not  appear  united  after 
a  week  of  severe  weather,  and  there  is  general  proof  of  sea- 
worthiness, this  must  be  overcome  by  some  fault  of  the  ship 

188  Martin  v.  Fishing  Ins.  Co..  20  rick.  (Mass.)  357;  32  Am.  Dec.  220. 

109  Barnewall  v.  Church,  1  Caines  (N.  Y.).  217;  Patrick  v.  Hallett.  3 
Johns.  Cas.  (N.  Y.)  76:  Talcot  v.  Commercial  Ins.  Co..  2  Johns.  (N.  Y.) 
124;  The  Thomas  Melville.  31  Fed.  Rep.  486;  Dupeysre  v.  Western  etc. 
Ins.  Co..  2  Rob.  (La.1  457;  38  Am.  Dec.  218;  Watson  v.  Insurance  Co. 
of  North  America,  2  Wash.  (C.  C.)  4S0. 

m  Hoxie  v.  Home  Ins.  Co.,  32  Conn.  21;  85  Am.  Dec.  240. 

m  Watson  v.  Insurance  Co.,  2  Wash.  (C.  C.)  4S0. 

"*  The  Orient.  1G  Fed.  Rep.  916. 
Joyce,  Vol.  IV.—  227 
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whereby  the  sea  peril  "was  made  efficient.278  If  the  vessel  be 
compelled  by  a  storm  to  put  back  into  port  and  the  insurance 
is  effected,  the  presumption  of  seaworthiness  at  the  time  of 
sailing  is  rebutted,  and  the  burden  of  proof  is  then  upon  as- 
sured to  show  that  seaworthiness  existed  at  the  second  sail- 
ing.274 The  sinking  of  a  ship  at  port,  no  cause  being  as- 
signed therefor,  raises  a  presumption  of  weight  that  the  ves- 
sel was  miseaworthy,  such  presumption  being  subject  to  re- 
buttal.275 The  necessity  for  repairs  during  the  course  of  the 
voyage,  occasioned  by  mere  wear  and  tear,  does  not  raise  a  pre- 
sumption of  original  unseaworthiness.276  And  in  a  New  York 
case,  under  a  time  policy  excepting  risks  of  unseaworthiness, 
where  the  vessel  sank  in  fair  weather  and  smooth  water,  the 
boat  being  old  and  subjected  to  heavy  strains,  the  same  ruling 
was  made,  and  it  was  also  held  the  cause  of  the  disaster  must 
be  proven  by  assured  or  at  least  that  seaworthiness  existed  be- 
fore loading,  there  being  an  ample  opportunity  for  inspec- 
tion.277 If  when  the  voyage  is  commenced  the  ship  is  appar- 
ently seaworthy  the  presumption  of  seaworthiness  exists,  and 
if  she  is  never  heard  of  it  will  be  presumed  that  the  loss  arose 
from  a  peril  of  the  sea.278  A  necessary  jettison,  shortly  after 
sailing  with  a  proper  load,  without  encountering  a  peril  in- 
sured against,  is  a  fact  tending  to  generate  a  presumption  of 
unseaworthiness.  The  burden  is  on  the  defendant  to  prove  that 
no  peril  was  encountered,  and  the  necessity  of  the  jettison.279 
And  if  no  extraordinary  peril  of  the  sea  is  encountered,  the 
fact  the  vessel  rolled  and  leaked  badly  raises  a  presumption  of 
unseaworthiness,  which  must  be  rebutted  by  positive  evi- 
dence.280   So  whore  the  cargo  was  damaged  by  sea  water  and 

m  The  Thomas  Melville,  31  Fed.  Rep.  486. 

174  Batehelder  v.  Insurnnee  Co.,  30  Fed.  Rep.  495. 

171  Gartslde  v.  Orphans'  B.  Ins.  Co.,  C.2  Mo.  322;  Parker  v.  Union 
Ins.  Co.,  15  La.  Ann.  088;  Andrews  v.  Moriee,  10  L.  R.  Com.  P.  109; 
affirming  10  L.  R.  Com.  P.  5S;  Dupuyre  v.  Western  M.  &  F.  Ins.  Co., 
2  Rob.  fLa.)  457. 

™  Ponnell  v.  Columbian  Ins.  Co.,  2  Sum.  (C.  C.)  30G. 

™  Berwlnd  v.  Greenwich  Ins.  Co.,  114  N.  Y.  234;  21  N.  E.  Rep.  151. 

™  Paddock  v.  Franklin  Ins.  Co.,  11  Pick.  (Mass.)  227. 

179  Shultz  v.  Pncifie  Ins.  Co..  14  Fin.  73. 

**•  Higgle  v.  American  Lloyds,  14  Fed.  Rep.  143;  Miller  v.  South 
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there  was  no  proof  of  any  stress  of  weather  to  cause  the  leak, 
the  vessel  was  held  unseaworthy.281     And  if  a  vessel  is  com- 
pelled to  put  back  into  port  on  account  of  becoming  leaky 
without  adequate  cause,  she  is  unseaworthy,  even  though  the 
loss  arises  from  a  cause  disconnected  with  the  unseaworthi- 
ness.282   But  the  presumption  of  unseaworthiness  from  a  ves- 
sel sinking  without  known  cause  does  not  arise  in  the  case  of 
a  barge  in  tow  on  the  Mississippi,  which  is  suddenly  discovered 
to  be  leaking  badly,  and  which  careens,  breaks  her  fastenings, 
turns  and  sinks  in  attempting  to  get  her  to  shore,  when  com- 
plete proof  is  offered  as  to  the  youth,  strength,  and  good  con- 
dition of  the  barge,  and  there  is  a  reasonable  possibility  that 
some  unseen  peril  of  the  river,  whose  effect  was  not  at  the  mo- 
ment discovered,  may  have  caused  the  loss,  although  the  ac- 
cident is  not  fixed  upon  any  specific  cause.283     And  where  a 
vessel  insured  under  a  time  policy  was  seaworthy  when  the 
policy  attached,  with  the  exception  of  possible  latent  defects, 
and  thereafter  on  its  voyage  and  at  night  a  fire  was  discover- 
ed, which  was  with  great  exertions  extinguished,  and  shortly 
thereafter  she  suddenly  sank,  it  was  held  that  the  loss  arose 
from  a  peril  insured  against.284     Again,  where  during  a  vio- 
lent gale  and  rough  sea,  with  much  pitching  and  shipping 
water,  the  vessel  broke  a  crank-shaft  which  had  been  used 
eleven  years,  one-fourth  larger  than  required  for  vessels  of 
her  size,  it  was  held  that  she  must  be  presumed  seaworthy  as 
to  her  shaft  and  that  it  was  necessary  to  show  the  existence  of 
a  serious  flaw  therein  to  rebut  such  presumption.285     In  an- 
other case,  the  vessel  was  well  dunnaged  and  apparently  sea- 
worthy on  sailing.     She  had  a  long  and  stormy  passage  and 
shipped  much  water,  whereby  a  lot  of  nitrate  of  soda  was  dam- 
aged, and  it  was  decided  to  be  a  loss  from  a  peril  of  the  sea.289 

Carolina  Ins.  Co.,  2  MeCord  (S.  C),  336;  13  Am.  Dec.  734;  Wright  v. 
Orient  Mut.  Ins.  Co.,  6  Bosw.  (N.  Y.)  269. 

*"  Field  v.  Insurance  Co.  of  North  America,  3  Md.  244. 

»*  Watson  v.  Clarke,  1  Dow,  336. 

*«  Snethen  v.  Memphis  Ins.  Co..  3  La.  Ann.  474:  48  Am.  Dec.  462. 

**  Pointer  v.  Merchants'  Mut.  Ins.  Co.,  20  La.  Ann.  100. 

,M  The  Rover.  33  Fed.  Rep.  515. 

iM  The  Chasca,  23  Fed.  Rep.  156. 
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So  where  a  brig  insured  under  a  voyage  policy  arrived  at  an 
intermediate  port,  took  a  cargo  there  and  sailed,  but  met  a 
cross-sea  caused  by  the  current  of  the  gulf  stream  meeting  a 
trade  wind,  and  she  sprung  a  leak  and  was  necessitated  to  seek 
port  for  repairs,  it  was  held  that  she  must  be  presumed  to 
have  been  seaworthy.287  The  fact  that  the  injury  caused  by 
sea  perils  is  latent  and  not  discovered  at  the  time  is  not  conclu- 
sive that  she  was  injured  by  them.288 

§  3788.     Decrees  and  Surveys — Rotten    Clause — Evi- 

dence  of  Seaworthiness. — Admiralty  surveys  are  of  themselves 
inadmissible  on  the  part  of  the  assured  on  the  question  of  sea- 
worthiness, as  they  are  ex  parte  evidence,  although  the  rule 
may  be  otherwise  where  they  are  called  for  by  defendants  or 
used  by  them.289  And  a  sentence  of  condemnation  of  a  for- 
eign court  of  vice-admiralty  after  a  survey  is  not  evidence  of 
the  facts  therein  to  prove  defects  from  which  a  previous  want 
of  seaworthiness  may  be  inferred,  although  it  is  held  that 
sentence  itself  is  proof  of  the  fact  of  condemnation,290  unless 
the  judgment  appear  on  its  face  to  be  unsupported  by  the  facts 
recited.291  In  another  case  an  admiralty  survey  was  held  in- 
admissible as  ex  parte  evidence.292  Although  it  appears  that 
assured  may  produce  the  survey  on  trial  with  the  testimony  of 
the  surveyors.293  "Where  a  vessel,  driven  into  Key  "West,  was 
libeled  by  her  passengers  to  refund  their  passage  money  on 
the  ground  of  original  unseaworthiness,  the  decree  of  the  dis- 
trict court  against  the  vessel  was  held  not  conclusive  as  to  the 

»T  "Rullard  v.  Roger  Williams  Ins.  Co.,  1  Curt.  (C.  C.)  148. 

*"  Stephenson  v.  Piscataqna  F.  &  M.  Ins.  Co.,  54  Me.  55. 

M8  Saltus  v.  Commercial  Ins.  Co.,  10  Johns.  (N.  Y.)  487;  Mitchell  v. 
Now  England  M.  Ins.  Co.,  6  Pick.  (Mass.)  117. 

*°  Wright  v.  Barnard,  reported  in  1  Marshall  on  Insurance,  3d  ed., 
159  a:  Watson  v.  Insurance  Co.  of  North  America.  2  Wash.  (C.  C.) 
480;  Fisher  v.  Ogle,  1  Camp.  418;  Waley  v.  Shatruck,  3  Cranch  (U. 
Si.  458. 

181  Williamson  v.  Tnnno,  1  Brev.  (S.  C.)  151.  There  Is  much  discus- 
sion, however,  upon  the  point  whether  a  foreign  sentence  Is  conclu- 
sive or  only  prima  facie  evidence:  Ooix  v.  Law,  2  Johns.  Cas.  (N. 
Y.)  481;  Kenible  v.  Rhlnelander,  3  Johns.  Cas.  (N.  Y.)  130. 

,M  Abbott  v.  Rohor,  3  Johns.  Cas.  (N.  Y.)  30. 

"•  Robinson  v.  Commercial  Ins.  Co.,  3  Sum.  (C.  C.)  220. 
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vessel's  unseaworthiness  nor  that  the  warranty  was  broken.294 
Again,  a  policy  contained  the  clause  "that  if  the  vessel,  upon 
a  regular  survey,  should  be  declared  unseaworthy,  by  reason 
of  her  being  unsound  or  rotten,  or  incapable  of  prosecuting 
her  voyage,  on  account  of  her  being  unsound  or  rotten,  the 
insurers  should  not  be  bound  to  pay  their  subscription."  The 
survey  stated  injuries  arising  from  storms,  besides  the  decay 
of  her  timbers.  It  was  held  that  as  the  survey  and  condem- 
nation for  unseaworthiress  did  not  proceed  on  the  sole  ground 
of  rottenness  or  decay,  but  on  that  fact  connected  with  other 
matters,  it  was  not  conclusive,  and  the  insured  were  entitled 
to  recover.295  And  where  the  policy  contained  the  rotten 
clause,  and  the  vessel  was  in  a  surveyor's  report  found  un- 
sound and  rotten,  but  it  did  not  refer  to  the  commencement  of 
the  voyage,  the  insurers  were  held  not  discharged  thereby  as 
the  report  was  not  conclusive  that  the  vessel  was  unsound  and 
rotten.290  But  where  the  master  in  a  port  of  necessity  con- 
sents to  a  survey  by  shipmasters  appointed  by  a  United  States 
consul,  such  survey  will  be  held  regular.297  And  it  is  held 
tli at  a  survey  is  sufficient  to  bar  a  recovery  under  the  rotten 
clause,  if  it  state  particular  facts  from  which  the  conclusion 
of  rottenness  is  necessarily  drawn,  and  that  it  was  the  sole 
cause  of  the  unseaworthiness.298  So  under  such  clause  a  plea 
that  the  survey  was  made  at  a  port  of  necessity,  and  that  the 
vessel  was  found  so  unsound  and  rotten  as  to  be  unseaworthy, 
was  held  good.299  The  survey  is  held  to  be  inadmissible  in 
evidence  for  the  insured  since  it  is  an  ex  parte  proceeding,300 

**  Marks  v.  Nashville  M.  &  F.  Ins.  Co..  6  La.  Ann.  126. 

196  Haff  v.  Marine  Ins.  Co.,  8  Johns.  1G3;  overruling  4  Johns.  (N.  Y.) 
132;  5  Am.  Dec.  331. 

IM  Marine  Ins.  Co.  v.  Wilson,  3  Cranch  (TJ.  S.),  188;  Armroyd  v. 
Union.  2  Binn.  (Pa.)  394. 

,9T  Innes  v.  Alliance  Mnfc  Ins.  Co.,  1  Sand.  (N.  Y.)  310.  See  Dorr 
v.  Pacific  Ins.  Co.,  7  Wheat.  (U.  S.)  581;  Janney  v.  Columbian  Ins. 
Co..  10  Wheat.  (U.  S.)  411. 

203  Brandegee  v.  National  Ins.  Co..  20  Johns.  (N.  Y.)  32S;  Innes  v. 
Alliance  Mut  Ins.  Co..  1  Sand.  (N.  Y.)  310. 

189  Rogers  v.  Niagara  Ins.  Co..  2  Hall  (N.  Y.1.  S6. 

8no  Cordon  v.  Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick.  (Mass.)  240: 
Mitchell  v.  Marine  Ins.  Co.,  6  Tick.  (Mass.)  117;  Abbott  v.  Sebor,  3 
Johns.  Cas.  (N.  Y.)  39. 
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but  it  may  be  called  for  by  the  insurers.301  It  must,  how- 
ever, in  all  cases  be  properly  made  and  authenticated  by  oath 
to  be  admitted,  and  the  certificate  of  an  American  consul  is 
held  not  sufficient  to  render  it  competent.302  When  called  for 
by  the  defendant  it  may  then  be  also  used  by  the  insured  in  his 
behalf.808  It  has  been  held  that  the  captain  cannot  testify  as 
to  the  condition  of  the  ship  at  the  time  of  the  survey,  but  that 
the  proceeding  being  judicial,  the  warrant  and  survey  must 
be  produced.304  A  survey  is  admissible  on  the  question  of  the 
conduct  and  good  faith  of  the  master.305, 

§  3789.  Other  Matters  of  Evidence  and  Practice — 
Seaworthiness. — If  there  is  no  contradictory  testimony  as  to 
the  unseaworthiness  of  a  vessel,  the  court  may  instruct  the 
jury  that  if  the  facts  stated  in  the  protest  are  true,  she  is  un- 
seaworthy.300  Where  the  ultimate  fact  to  be  established  in 
a  suit  on  a  marine  policy  is  whether  the  vessel  was  seaworthy 
or  not,  the  court  is  not  required  to  find  incidental  facts  which, 
in  effect,  are  merely  evidence  bearing  on  the  ultimate  fact.307 
It  is  held  that  in  a  suit  on  a  marine  insurance  policy  compli- 
ance must  be  averred  in  the  complaint  and  put  in  issue  by  a 
denial,  and,  though  the  defendant  unnecessarily  pleads  unsea- 
worthiness as  a  separate  defense,  he  will  not  be  required  to 
furnish  a  bill  of  particulars.308     Where  the  testimony  by  ex- 

**  Saltus  v  Commercial  Ins.  Co.,  10  Johns.  (N.  Y.)  487. 

*°*  Stephenson  v.  Piseataqua  Ins.  Co.,  54  Me.  55. 

"»  Saltus  v.  Commercial  Ins.  Co.,  10  Johns.  (N.  Y.)  487.  See,  also, 
Watson  v.  North  America,  2  Wash.  (0.  C.)  4S0. 

"«  Robinson  v.  Clifford,  2  Wash.  (C.  C.)  1. 

308  Hathaway  v.  Sun  etc.  Ins.  Co.,  8  Bosw.  (N.  Y.)  34.  See  sec.  3767, 
herein.  See  further  as  to  effect  and  admissibility  of  survey,  Gar- 
rigues  v.  Cox,  1  Binn.  (Pa.)  592;  Robinson  v.  Clifford,  2  Wash.  (O.  C.) 
1;  Steinmetz  v.  United  States  Ins.  Co..  2  Serg.  &  R.  (Pa.)  293;  Marine 
Ins.  Co.  v.  Wilson,  3  Cranch  (U.  S.),  187;  Gordon  v.  Massachusetts  F. 
ft  M.  Ins.  Co..  2  Pick.  (Mass.)  249;  Griswold  v.  National  Ins.  Co.,  3 
row.  (N.  Y.)  96;  Robinson  v.  Commonwealth  Ins.  Co.,  3  Sum.  (C.  C.) 
226. 

"»  Prescott  v.  Union  Ins.  Co.,  1  Whart.  (Pa.)  399. 

""  Merchants'  Ins.  Co.  v.  Allen,  121  U.  S.  67. 

108  Ward  v.  China  Mut.  Ins.  Co.  (U.  S.  C.  C.  N.  Y.),  44  Fed.  Rep.  43. 
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perts  was  conflicting  upon  the  point  whether  a  deck  properly 
calked  would  leak  through  straining  of  the  ship  in  severe 
weather  without  visible  injury  to  the  butts  at  the  side  of  the 
ship,  and  also  as  respects  the  mode  of  calking,  it  was  held  that 
negligence  in  calking  and  unseaworthiness  in  that  respect 
when  the  ship  sailed  were  not  proved.309 

§  3790.  Burden  of  Proof — Life  Insurance. — The  rule 
as  to  the  burden  of  proof  in  actions  upon  life  policies  is  simi- 
lar to  that  in  actions  upon  fire  and  marine  policies.  If  there 
are  any  conditions  precedent  to  the  right  of  recovery  the  bur- 
den is  upon  the  insured  to  prove  a  compliance  therewith.  If 
plaintiff  alleges  compliance  in  all  particulars,  and  the  defend- 
ant answers  denying  compliance  but  not  as  to  all,  the  plaintiff 
need  not  prove  compliance  with  them  all  but  only  those  de- 
nied in  the  answer.310  Where  it  is  a  condition  of  the  cer- 
tificate issued  to  a  member  that  he  should  be  in  good  standing 
at  time  of  death,  the  beneficiary  must  show  that  he  was,  and 
evidence  that  the  assured  was  recognized  as  a  member  up  to 
within  a  short  time  of  his  death,  together  with  the  presump- 
tion that  he  had  followed  such  rules  and  laws  as  he  was  under, 
was  held  sufficient  evidence  of  good  standing  to  enable  the 
beneficiary  to  maintain  the  action.311  But  in  Indiana,  in 
a  case  where  the  certificate  stated  that  the  deceased  was  a 
member  "in  good  standing"  and  also  provided  for  the  payment 
of  a  certain  sum  in  case  he  was  in  good  standing  at  the  time  of 
death,  it  was  held  that  the  certificate  was  to  be  considered  as 
proof  of  good  standing  at  the  time  of  its  issue,  and  that  the 
court  would  presume  such  good  standing  to  exist  at  time  of 
death,  no  evidence  to  the  contrary  being  produced,  and  that 
the  burden  of  proof  was  on  the  society  to  show  that  it  did  not 
exist.312     In  an  action  upon  a  policy  by  the  terms  of  which 

«•»  The  Thomas  Melville.  31  Fed.  Rep.  4S0. 

110  Roach  v.  Kentucky  Mut.  Sec.  Fund  Co.,  28  S.  C.  431;  6  S.  B. 
Rep.  2S6. 

Jn  Lazensky  v  Supreme  Lodge  Knights  of  Honor,  31  Fed.  Rep.  b[)'2. 
See.  also,  Siebert  v.  Supreme  Council,  23  Mo.  App.  268. 

m  Supreme  Lodge  v.  Johnson.  TS  Ind.  110.  See,  also,  Mulroy  v. 
Knights  of  Ilonor,  28  Mo.  App.  463. 
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the  application  is  made  a  part  thereof,  and  the  statements 
therein  warranties,  the  burden  is  upon  the  insurer  to  prove 
the  fal.-ity  of  any  of  such  statements.313 

§  3791.  Burden  of  Proof — Death  as  Result  of  Exter- 
nal, Violent,  and  Accidental  Means. — In  an  action  upon  a  pol- 
icy insuring  against  death  resulting  solely  from  bodily  injuries 
caused  by  external,  violent,  and  accidental  means,  and  inde- 
pendent of  all  other  causes,  the  burden  of  proof  is  upon  those 
who  claim  under  the  policy  to  show  that  death  was  solely  the 
result  of  the  accident,  independently  of  all  other  causes.314 
And  in  a  ISTew  York  case  the  policy  upon  which  the  action 
was  brought  insured  against  death  from  "external,  violent, 
and  accidental  moan?."  but  limited  the  amount  of  recovery  to 
one  hundred  dollars  in  case  the  insured  died  of  injuries  wan- 
tonly indicted  by  himself.  The  complaint  alleged  that  in- 
sured died  through  external,  violent,  and  accidental  means, 
and  that  the  injuries  were  not  wantonly  inflicted  by  himself. 
The  answer  was  a  general  denial,  coupled  with  the  defense 
that  the  insured's  injuries  were  wantonly  inflicted  by  him- 
self. The  court  held  that  in  order  to  recover  more  than  one 
hundred  dollars  the  burden  of  proof  was  upon  the  plaintiff 
to  establish  the  fact  that  the  insured  did  die  from  external,  vi- 
olent, and  accidental  means,  and  not  from  injuries  wantonly 
inflicted  by  himself.315 

§  3792.  Evidence  whether  Insured  was  Temperate 
— Application. — If  the  insured  has  stated  in  his  answers 
in  the  application  for  life  insurance  that  he  is  temperate,  evi- 
dence is  admissible  as  to  the  business  habits  of  the  insured  and 
as  to  his  other  habits  and  associations,  both  before  and  at  the 
time  of  the  issuing  of  the  policy,  for  the  purpose  of  showing 
whether  he  was  in  fact  temperate.316 

*"  Supreme  Lodge  K.  of  L.  v.  Wollschlager  (Colo.  Sup.  1S9G),  44 
Pae.  Rep.  598. 

,u  National  Masonic  Ace.  Assn.  v.  Shyrock,  73  Fed.  Rep.  774. 

s,»  Whitlach  v.  Fidelity  Casualty  Co.  (N.  Y.  C.  App.  1896),  43  N. 
E.  Rep.  405;  reversing  28  N.  Y.  Supp.  951. 

,,(1  Chambers  v.  North  Western  M.  L.  Ins.  Co.  (Minn.  1S9G),  67  N.  W. 
Rep.  307. 
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§  37J>3.    Evidence  of  Prior  Dishonest  Acts  of  Employee. 

"Where  a  company  is  insured  against  the  dishonest  acts  of  an 
employee,  in  an  action  upon  the  policy,  in  order  to  show  that 
certain  acts  of  the  employee  on  which  the  claim  is  based  were 
intentional  and  not  the  result  of  carelessness  or  oversight,  evi- 
dence of  similar  acts  by  the  same  employee  occurring  prior 
to  the  date  of  the  commencement  of  the  insurer's  obligation  of 
which  no  claim  is  made,  is  admissible.317 

•"  American  Surety  Co.  v.  Tauly,  72  Fed.  Rep.  470. 
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§  3801.  Evidence  —  Beneficiaries.  —  If  a  life  policy- 
does  not  upon  its  face  clearly  show  who  is  intended  as  benefi- 
ciary, it  is  competent  to  introduce  parol  evidence  showing  who 
is  really  intended  as  beneficiary.1  If  there  is  a  difference  be- 
tween the  policy  and  application  as  to  the  beneficiary,  the  des- 
ignation in  the  policy  will  control  that  in  the  application.3 
In  a  Maine  case3  it  is  held  that  evidence  dehors  the  written 
contract  is  not  admissible  to  show  that  another  woman  with 
whom  the  deceased  went  through  the  form  of  marriage  and  co- 
habited for  the  last  years  of  his  life  was  intended.  In  most 
of  the  states  as  already  stated,  a  policy  designating  the  wife 
of  the  insured  as  beneficiary  is  free  from  the  claims  of  the 
insured's  creditors.  So  where  a  person  who  was  indebted  to 
his  wife  procured  two  policies  on  his  life,  one  being  for  the 
benefit  of  his  wife  and  the  other  payable  to  his  estate,  it  was 
held  that  evidence  of  a  declaration  by  him  that  he  had  insured 
his  life  in  order  to  protect  his  wife  and  sister,  to  whom  he 
was  indebted,  was  inadmissible  to  affect  the  policy  payable  to 
the  wife,  since  that  policy  must  be  construed  as  for  her  sole  and 
separate  use;  but  that  the  presumption  was  that  the  declara- 
tion referred  to  the  policy  payable  to  his  estate.4  Where  a 
person  made  an  application  for  insurance,  stating  therein  that 
the  beneficiary  was  his  first  cousin,  and  upon  the  application 
being  refused  he  wrote  a  letter  stating  that  the  beneficiary  was 
a  creditor,  and,  relying  thereupon,  the  policy  was  issued,  it 
was  held  that  the  letter  was  not  a  part  of  the  application,  al- 
though admissible  on  the  question  of  fraud.5  In  an  action 
between  creditors  as  to  the  title  to  insurance  money  proof  of  the 
policy  is  not  material  where  its  existence  has  been  admitted  by 
the  insurer.6  Again,  a  declaration  in  a  letter  by  the  secre- 
tary of  a  benefit  society  to  a  substituted  beneficiary,  in  which 
he  mentions  the  receipt  of  the  certificate  and  further  says, 

1  Grisvv-old  v.  Sawyer,  125  N.  Y.  411;  Norristown  Title  etc.  Co.  v. 
John  Hancock  Mut  L.  Ins.  Co.  (Pa.).  25  Week.  Not.  Cas.  397. 

*  Hunter  v.  Scott  (N.  C),  12  S.  E.  Rep.  1027. 
8  Bolton  v.  Bolton,  73  Me.  279. 

*  Appeal  of  Weiss  (Pa.),  19  Atl.  Rep.  311. 

5  Mace  t.  Provident  L.  I.  Assn.  (N.  C),  7  S.  E.  Rep.  674. 

*  Leinkauf  v.  Tallman  (N.  Y.),  12  Cent.  Rep.  777. 
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''substituting  your  name  as  beneficiary,"  will  be  evidence 
against  the  association  tending  to  show  that  a  change  of  bene- 
ficiary has  been  duly  and  properly  effected.7  The  intention 
of  the  assured  musl  be  ascertained  if  possible  in  case  of  doubt. 
So  where  a  policy  was  made  payable  to  insured  provided  he 
lived  to  a  certain  date,  but  if  not,  then  to  a  certain  person  as 
trustee  for  the  insured's  mother,  it  was  held  competent  to 
show  by  parol  evidence  that  the  insured  had  during  his  life- 
time stated  that  his  object  in  creating  the  trust  was  to  pro- 
vide for  his  mother's  support  in  case  he  died  first.8 

§  3802.   Ambiguities— Evidence.— Where  words  or  phrases 

are  used  in  the  contract  which  are  ambiguous,  that  is,  which 
may  be  either  doubtful  as  to  their  meaning  or,  in  the  light  of 
other  facts,  may  be  shown  capable  of  conveying  several  mean- 
ings, and  consequently  the  one  applicable  to  the  contract  in 
question  cannot  be  ascertained  without  outside  aid,  extrinsic  ev- 
idence may  be  introduced  to  explain  such  ambiguities.9  Where 
from  the  evidence  which  is  introduced  there  arises  a  doubt  as 
to  what  party  or  parties  are  to  receive  the  benefit  of  the  policy, 
parol  evidence  is  admissible  to  determine  such  fact.10  And, 
"for  the  purpose  of  applying  the  instrument  to  the  facts  and 
determining  what  passes  by  it  and  who  take  an  interest  under 
it,  ...  .  every  material  fact  that  will  enable  the  court  to 
identify  the  person  or  thing  mentioned  in  the  instrument  and 
to  place  the  court  whose  province  it  is  to  declare  the  mean- 
ing of  the  words  of  the  instrument  as  near  as  may  be  in  the 
situation  of  the  parties  to  it,"  is  admissible.  Thus,  where  a 
partnership  under  the  name  of  D.  and  Co.  consisted  of  D.  and 

•  Mayer  v.  Equitable  Res.  Fund  L.  Assn..  2  N.  Y.  St.  Rep.  79. 
s  Raneroft  v.  Russell  (Mass.  1892),  3  N.  B.  Rep.  710. 

•  Perisk  v.  Dickson.  1  Mason  (C.  C),  11;  Daniels  v.  Hudson  River 
F.  Tns.  Co..  12  Cush.  (Mass.)  416;  59  Am.  Deo.  102.  See  Fisk  v.  Hu- 
bert, 21  Wend.  (N.  Y.i  652,  per  Cowan.  J.  Where  a  policy  was  writ- 
ton  "From  August  1,  1854,  to  Augusl  1,  1854,"  and  Indorsed  "Date 
August  1,  1854:  Expires  Augusl  1.  1859,"  evidence  was  hold  admissi- 
ble showing  fads  from  which  the  jury  could  decide  which  date  was 
meant  for  expiration,  whether  1854  or  1859:  Liberty  Hall  Assn.  v. 
Housatonlc  Mut.  Tns.  Co..  7  Gray  (Mass.).  261. 

10  Attorney  General  v.  Shore,  11  Sim.  592. 
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N".  alone,  who  were  interested  in  a  venture  with  three  others, 
the  management  of  the  venture  being  in  D.  and  Co.,  and  a 
policy  was  issued  in  the  prior  name,  it  was  held  that  a  latent 
ambiguity  was  raised  by  the  evidence,  and  therefore  extrinsic 
evidence  was  admissible  to  show  whether  the  insurance  was 
for  the  benefit  of  all  or  for  D.  and  IN",  alone.11  So  also  where 
a  charter-party  was  insured,  but  after  loss  there  appeared 
from  extrinsic  evidence  to  be  two  charters,  and  that  the  policy 
was  equally  applicable  to  either,  extrinsic  evidence  was  ad- 
mitted to  show  to  which  the  policy  applied.12  And  evidence 
is  admissible  to  show  the  persons  for  whose  benefit  the  con- 
tract was  made  where  the  policy  is  issued  to  agents  in  their 
own  names,  but  on  account  of  the  owners,13  as  it  also  is  upon 
a  policy  "for  whom  it  concerns."  ** 

§  3803.     Evidence  to  Identify  Subject  of  Insurance. — 

As  stated  in  the  preceding  section,  evidence  is  admissible  to 
determine  the  subject  of  insurance  in  those  cases  where  the 
description  is  equally  applicable  to  either  of  two  or  more  sub- 
jects, or  where  there  appears  a  doubt  as  to  what  was  intended 
to  be  covered.  Thus,  where  there  was  an  insurance  upon  a 
building  used  as  a  "tobacco  factory  and  warehouse,"  evidence 
was  held  admissible  to  show  that  a  room  connected  with  the 
main  building  by  a  bridge  and  used  as  a  part  of  the  factory 
was  included.15  So  parol  evidence  is  admissible,  where  a  pol- 
icy is  issued  upon  a  dwelling-house  and  wood-house,  to  show 
that  a  building  which  is  divided  by  a  partition  and  partly 
used  as  a  wood-house  and  partly  as  a  carriage-house  was  called 

11  Carruthers  v.  Sheddon,  6  Taunt.  13;  1  Marsh.  416.  See,  also 
Dickson  v.  Lodge,  1  Stark.  226;  Frederick  Co.  Mut.  Ins.  Co.  v.  De- 
ford,  38  Md.  404;  Planters'  Mut.  Ins.  Co.  v.  Deford,  36  Md.  382; 
Strohn  v.  Hartford  F.  Ins.  Co.,  S3  Wis.  648. 

u  Melcher  v.  Ocean  Ins.  Co.,  59  Me.  217. 

»  Catlett  v.  Pacific  Ins.  Co.,  1  Wend.  (N.  Y.)  561;  4  Wend.  (N.  Y.) 
73;  Daniel  v.  Citizens'  Ins.  Co..  10  Biss.  (C.  C.)  116. 

»  Underwriters'  Apency  v.  Sutherlin,  46  Ga.  652;  Bell  v.  Western 
M.  &  F.  Ins.  Co.,  5  Rob.  (La.)  423;  Bell  v.  Fireman's  Ins.  Co..  5  Bob. 
(La.)  446;  Stephenson  v.  Piscataqua  F.  &  M.  Ins.  Co.,  54  Me.  55; 
Sleeper  v.  Union  Ins.  Co.,  61  Me.  267. 

»  Haines  v.  yEtna  Ins.  Co.,  1  Cine.  (Ohio)  361. 
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by  neighbors  and  tenants  "the  wood-bouse."  16  So  where  a 
policy  is  issued  upon  a  stock  of  goods  usually  kept  in  a  coun- 
try store,  parol  evidence  is  admissible  to  show  what  articles 
are  usually  kept,  although  ordinarily  insurance  upon  some 
of  the  articles  would  be  at  an  extra  rate.17  So  evidence  is  ad- 
missible to  show  that  a  policy  "for  the  owners  of  a  vessel"  was 
intended  to  cover  their  joint  and  separate  interest.18  But  ev- 
idence has  been  held  inadmissible  to  show  that  an  insurance 
on  freight  was  intended  as  an  insurance  on  profits,19  and  like- 
wise in  a  fire  policy  to  show  the  meaning  of  the  expression 
"standing  detached,"  since  there  is  no  ambiguity  as  to  the 
meaning  of  the  phrase.20  And  where  a  policy  "on  refined  oil 
in  barrels  contained  in  a  cellar  and  in  the  yard  attached  to 
the  premises,"  and  also  contained  the  clause,  "this  policy  does 
not  attach  to  oil  in  the  tanks,"  evidence  was  held  admissible 
to  show  what  the  latter  clause  meant.21  So  also  under  a  pol- 
icy on  a  building  and  "the  stock,  lumber,  and  goods  manu- 
factured and  in  process  of  manufacture  in  said  building,"  pa- 
rol evidence  is  inadmissible  to  show  that  the  parties  intended 
the  policy  to  cover  lumber  and  stock  piled  in  an  adjoining 
yard.22  And  where  defendant  in  his  answer  claims  that  no 
property  was  destroyed  on  the  premises  insured,  the  plaintiff 
cannot  introduce  evidence  to  show  that  the  property  destroy- 
ed was  intended  to  be  covered  by  the  policy,  in  the  absence  of 
any  facts  by  way  of  estoppel  or  otherwise.5 


23 


§  :?804.  Parol  Evidence  —  Waiver  and  Estoppel  — 
Custom  or  Usage. — Parol  evidence  is  admissible  in  certain 

«  White  v.  Mutual  F.  Assur.  Co..  8  Gray  (Mass.),  566. 

"  Pindar  v.  Kings  County  Ins.  Co..  36  N.  Y.  364;  39  Am.  Her.  544. 
See,  also  Whltmarsh  v.  Conway  F.  Ins.  Co.,  77  Am.  Dec.  414;  Stein- 
bach  v.  Lafayette  F.  Ins.  Co..  54  N.  Y.  no. 

"  Foster  v.  Mutual  State  Ins.  Co..  11  Pick.  (Mass.)  85. 

"  Mellen  v.  National  Ins.  Co..  i  Hall  (N.  Y.1.  452. 

"  Hill  v.  Hibernia  Ins.  Co..  IT  N.  Y.  Supr.  Ct.  26. 

»  Welsenberger  v.  Harmony  etc.  Ins.  Co..  56  Pa.  St.  442. 

°  North  American  F.  Ins.  Co.  v.  Throop.  22  Mich.  146;  7  Am.  Pep. 
638. 

M  Martin  v.  Farmers*  Ins.  Co.  of  Cedar  Rapids,  84  Iowa,  516;  51  N. 
W.  Pep.  20. 
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cases  for  the  purpose  of  showing  a  waiver  of  a  condition  or 
warranty  in  the  policy,  or  by  way  of  estoppel,  and  it  is  also  ad- 
missible to  show  certain  customs  or  usages,  but  such  customs 
or  usages  must  be  proven  by  facts,  and  not  by  the  opinions  of 
the  witnesses;  and  the  evidence  should,  however,  be  admitted 
with  great  caution  and  should  be  clear,  so  as  to  thoroughly  es- 
tablish the  fact  intended  to  be  shown.  Where  a  policy  was  is- 
sued on  a  "brick  building  and  addition,"  described  in  the  ap- 
plication as  at  "160  Mott  street,  occupied  for  stores  and  dwell- 
ings," and  it  subsequently  appeared  in  an  action  upon  the  pol- 
icy that  there  were  two  brick  buildings  on  the  lot  mentioned, 
one  being  in  the  front  of  the  lot  with  an  addition,  and  one  in 
the  rear  connected  by  covered  passage  with  the  front  one,  evi- 
dence by  the  secretary  of  another  company  as  to  how  he  would 
describe  the  buildings  in  such  a  case  was  held  inadmissible,  it 
not  appearing  that  such  would  be  the  general  custom,  or  that 
plaintiff  knew  of  such  a  custom.24 

§  3805.  Evidence  to  Correct  Mistake. — In  a  case  of 
mutual  mistake  evidence  is  admissible  to  prove  such  fact,25 
but  such  evidence  must  be  clear  and  satisfactory.26  So  if  a 
company  seeks  to  show  that  property  was  included  in  a  policy 
by  mistake,  and  thus  avoid  liability,  the  evidence  must  clearly 
establish  such  fact.27  And  a  party  endeavoring  to  show  that 
an  oral  provision  which  had  been  agreed  upon  was  omitted 
from  the  policy  must  clearly  prove  that  prior  to  the  issuance 
of  the  policy  there  was  an  agreement  to  insert  such  a  provi- 
sion, and  that  it  has  been  omitted  by  inadvertence  or  mistake.28 
And  evidence  is  inadmissible  to  show  as  a  mistake  that  other 

M  Plekerson  v.  Hartford  F.  Ins.  Co.  (N.  Y.  1896),  43  N.  E.  Rep.  856. 

*  Harris  v.  Columbian  Ins.  Co.,  18  Ohio,  116;  51  Am.  Dec.  448.  See 
Maher  v.  Hibernia  Ins.  Co.,  67  N.  Y.  283. 

*•  Phoenix  F.  Ins.  Co.  v.  Gurnee,  1  Paige  (N.  Y.),  278;  19  Am.  Dec. 
431. 
**  Woodruff  v.  Columbus  Ins.  Co.,  5  La.  Ann.  697. 

*  Harrison  v.  Hartford  F.  Ins.  Co.,  30  Fed.  Pep.  862.  In  this  case  it 
was  also  held,  in  addition  to  the  burden  of  proof  which  was  upon  the 
party  having  the  affirmative  of  an  issue,  there  was  In  cases  such  as 
this  the  burden  of  overcoming  the  presumption  created  by  the  con- 
tract, and  that  in  case  of  doubt  the  contract  should  stand  as  written. 
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property  than  that  clearly  described  was  intended  to  be  in- 
sured;-1' nor  can  it  be  shown  that  a  vessel  was  insured  on  the 
twentieth  and  not  the  twenty-seventh,  as  stated  on  the  margin 
of  a  policy,30  nor  for  the  purpose  of  showing  a  mistake  in 
the  writing  in  the  policy  that  the  insured  did  not  read  it.31 
Where  the  proofs  of  death  state  the  age  of  the  insured  incor- 
rectly, it  may  be  shown  to  be  a  mistake  where  the  company  has 
not  acted  thereon  to  its  prejudice.32  If  the  parties  have  agreed, 
issue  being  joined  upon  an  averment  of  intention  and  mistake 
to  the  introduction  of  any  evidence  which  would  be  received 
in  a  proper  chancery  proceeding,  the  policy  may  be  introduced 
to  prove  mistake  therein.33 

§  3806.  Parol  Evidence  to  Ascertain  Intention. — Parol 
evidence  is  never  admissible  to  show  an  intention  contrary  to 
that  expressed  in  the  policy  There  are  instances,  however, 
where  the  policy  may  fail,  either  by  mistake  or  fraud,  to  ex- 
press the  meaning  of  the  parties,  and  in  such  cases  evidence 
is  admissible  in  equity  in  many  cases,  not  to  show  a  different 
intention  from  the  one  expressed,  but  to  explain  such  inten- 
tion and  to  arrive  at  the  true  import  of  the  words  used.34 
Thus,  where  ambiguous  language  was  used  in  stating  the  pur- 
poses for  which  the  insured  building  might  be  occupied,  evi- 
dence was  admitted  showing  that  the  use  and  occupation  of 
the  building  was  known  to  the  insurer,  since  such  knowledge 
was  a  circumstance  in  arriving  at  the  intention  of  the  parties.35 
The  memorandum  as  to  the  facts  of  the  risk  which  is  delivered 
to  the  insurers  is  admissible  to  show  the  intention  of  the  par- 
ties, but  not  to  establish  a  contract.38     So  it  has  been  held 

»  Holmes  v.  Charleston  etc.  Ins.  Co.,  10  Met.  (Mass.)  211;  43  Am. 

Dee.  428. 
*>  Ewen  v.  Washington  Ins.  Co.,  16  Pick.  (Mass.)  502;  28  Am.  Dec 

258. 

81  Futnam  v.  Commonwealth  Ins.  Co.,  4  Fed.  Rep.  453. 

83  Mill  v.  American  Popular  L.  Ins.  Co.,  42  N.  Y.  Supp.  259. 

■  Stout  V.  City  F.  Ins.  Co..  12  Iowa,  371:  79  Am.  Dec.  539. 

u  Staeey  v.  Franklin  F.  Ins.  Co..  2  Watts  &  S.  (Pa.)  50G. 

»  Reynolds  v.  Commerce  F.  Ins.  Co.,  47  N.  Y.  597. 

«  Ionides  v.  Pacific  F.  &  M.  Ins.  Co..  r,  L.  It.  0.  B.  r,74;  25  L.  T..  N. 
B.,  400;  affirmed  in  7  L.  It.  Q.  B.  517;  41  L.  J.  Q.  B.  190;  21  W.  Rep. 
22;  2G  L.  T.,  N.  S.,  738. 
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that  the  post-dating  of  a  permit  to  the  insured  in  a  life  policy 
to  reside  in  prohibited  latitudes  did  not  prevent  it  from  op- 
erating according  to  the  intention  of  the  parties.37  But,  as 
stated  above,  extrinsic  evidence  is  not  admissible  to  show  a  dif- 
ferent intention  from  that  expressed  in  the  policy.38 

§  3807.     Parol  Evidence  to  Explain  Phrases  and  Words. 

Parol  evidence  is  admissible  to  show  the  meaning  of  technical 
words  or  phrases  when  used  in  a  policy.  It  is  also  competent 
when  technical  words  and  peculiar  terms  or  any  expressions 
are  used  which  at  the  time  the  insurance  was  written  had  ac- 
quired any  appropriate  meaning,  either  generally  or  by  local 
usage  or  amongst  particular  classes.  Evidence  of  this  charac- 
ter is  admissible  for  the  purpose  of  enabling  the  court  to  un- 
derstand the  meaning  of  the  words  contained  in  the  instru- 
ment itself  by  themselves  and  without  reference  to  the  extrin- 
sic facts  on  which  the  instrument  is  intended  to  operate.3* 
And  not  only  is  evidence  admissible  to  show  a  meaning  which 
a  word  or  phrase  may  have  obtained  by  custom  or  usage,  but 
it  is  also  admissible  where  the  words  may  have  a  double  mean- 
ing, or  where  the  meaning  is  indeterminate,  and  cannot  be- 
ascertained  without  the  aid  of  extrinsic  evidence.  Thus,  in 
a  New  York  case  parol  evidence  was  admitted  to  show  that  by 
usage  the  phrase  "skins  and  hides"  did  not  include  furs.40 
And  it  has  likewise  been  admitted  to  show  that  by  custom 
among  manufacturers  an  entire  story  of  a  building,  though 
perhaps  divided  by  partitions  but  with  connecting  doors,  was 
called  a  "room,"  if  devoted  to  one  department  of  work.41  So- 
evidence  is  held  admissible  to  explain  the  clause,  "loss,  if  any, 
payable  to  G-.  and  B.  of  M.,"42  and  the  meaning  of  the  phrase 

w  Walsh  v.  JEtna  L.  Ins.  Co.,  30  Iowa.  133. 

88  Where  a  policy  was  issued  to  one  person  in  his  name  only,  evf~ 
dence  to  show  that  the  insured  had  but  a  part  interest  in  the  vessel 
and  that  the  policy  was  issued  by  the  company  to  cover  the  interest 
of  the  other  owners,  of  which  the  directors  knew,  was  held  inadmis- 
sible:  Finney  v.  Bedford  Commercial  Ins.  Co.,  8  Me.  348. 

w  Attorney  General  v.  Shore,  11  Sim.  592.  per  Fark,  B. 

"  Astor  v.  Union  Ins.  Co.,  7  Cow.  (N.  Y.)  202. 

«  Daniels  v.  Hudson  River  F.  Ins.  Co..  12  Cush.  (Mass.)  416, 

•  Graham  v.  Fireman's  Ins.  Co.,  2  Disn.  (Ohio)  255. 
Joyce,  Vol.  IV.— 223 
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"sea  letter,"  48  and  to  determine  the  phrase  "spitting  of 
blood,"  used  in  an  application  for  a  life  policy.44  Evidence 
is  also  admissible  to  Bhow  that  by  usage  among  junkdealers 
old  glass  and  rubber  is  included  in  the  phrase  "old  metals," 
and  that  any  articles  which  are  used  in  the  manufacture  of  pa- 
per were  included  in  the  word  "rags";45  and  to  show  what 
was  understood  by  the  parties  by  the  term  "shipyard,"  by  evi- 
dence that  it  was  a  usage  among  shipbuilders  to  place  their 
timber  on  adjoining  streets  the  same  as  in  the  yard  proper.13 
So  it  may  be  shown  by  experts  that  the  phrase  "loading  off 
shore"  has  acquired  among  nautical  men  a  certain  well-known 
defined  meaning,  and  that  loading  at  a  bridge  pier  is  included 
under  it.47  And  it  is  a  general  rule  that  words  in  a  policy,  as 
in  other  contracts,  will,  in  the  absence  of  evidence  to  the  con- 
trary, be  construed  according  to  their  common  meaning.47* 
But  the  phrase  "lying  at  anchor,"  having  a  general  and  famil- 
iar meaning,  will  be  construed  in  that  sense,  and  evidence  is 
not  admissible  to  show  that  it  is  a  technical  phrase;48  and  pa- 
rol evidence  is  inadmissible  to  explain  the  words  "permanent 
policy,"  since  they  are  not  ambiguous.49  Nor  is  it  admissible 
to  explain  the  term  "port  risk"  where  there  is  no  explanation 
as  to  the  purpose  of  the  question,50  although  it  is  held  general- 
ly admissible  to  explain  this  term.51 

u  Sloght  v.  Hartshorne,  2  Johns.  (N.  Y.)  531;  reversing  Sleght  v. 
Rhinelander,  1  Johns.  (N.  Y.)  192. 
**  Singleton  v.  St.  Louis  Ins.  Co.,  GG  Mo.  13;  27  Am.  Rep.  321. 
«*  Mooney  v.  Howard  Ins.  Co.,  13  Mass.  375. 

46  Webb  v.  National  F.  Ins.  Co.,  2  Sand.  (N.  Y.)  497. 

47  Johnson  v.  Northwestern  Nat.  Ins.  Co.,  39  Wis.  88.  In  the  above 
■case  the  policy  contained  the  words  "loading  off  shore  prohibited," 
and  the  plaintiff  introduced  the  policy  with  no  evidence  of  the  mean- 
ing of  the  phrase.  It  was  hold  by  the  court  that.  In  the  absence  of 
such  evidence,  the  court  would  construe  it  to  meaning  only  loading 
while  at  anchor  at  a  distance  from  the  shore. 

4Ta  Johnson  v.  Northwestern  Nat.  Ins.  Co..  39  Wis.  SS. 

«  "Reed  v.  Lancaster  P.  Ins.  Co..  90  N.  Y.  3S2. 

49  First  Baptist  Church  v.  Brooklyn  F.  Ins.  Co.,  23  ITow.  Fr.  (N.  Y.) 

148. 

M  Slocovich  v.  Orient  Mut.  Ins.  Co.,  108  N.  Y.  5G;  14  N.  E.  Rep.  802 
(two  judges  dissenting). 
,l  Nelson  v.  Sun  Mut.  Ins.  Co.,  71  N.  Y.  435. 
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§  3808.  Parol  Evidence  to  Explain  Contract. — Any  fact 
necessary  to  an  understanding  of  any  material  and  relevant 
facts  in  a  case  is  admissible.52  And  parol  evidence,  as  we 
have  seen,  is  admissible  in  many  cases  to  explain  a  contract. 
Thus,  where  a  policy  was  issued  upon  property  in  different 
places,  one  sum  being  specified  as  the  premium  on  all  the  prop- 
erty, in  order  to  prove  that  a  breach  of  conditions  as  to  part 
of  the  property  would  not  forfeit  the  policy  as  to  the  property 
in  another  place,  evidence  was  admitted  to  show  that  it  was 
understood  by  both  parties  that  the  aggregate  sum  expressed 
in  the  policy  was  the  average  rate,  and  that  different  rates 
were  charged  upon  the  different  property.53  So  parol  evi- 
dence is  admissible  to  show  that  a  policy  of  insurance  is  in 
reality  a  contract  to  reinsure,  though  no  words  are  contained 
in  the  policy  to  show  such  fact.54  And  in  a  contention  be- 
tween a  party  to  an  instrument  and  a  stranger  to  it  either 
may  give  parol  evidence  differing  from  the  contents  of  the 
instrument.65 

§  3809.  Parol  Evidence — When  Inadmissible. — Parol 
evidence  is  inadmissible  to  substantially  vary  or  extend  the 
terms  of  a  contract,  and  this  rule  is  applicable  to  contracts  of 
insurance.56  So  where  the  company  pleads  a  breach  of  condi- 
tions of  the  policy,  the  plaintiff  cannot  introduce  parol  evi- 
dence to  show  that  he  did  not  agree  to  these  conditions  where 
he  does  not  aver  fraud  or  mistake  or  ask  for  a  reformation  of 
the  policy.57  And  where  a  policy  is  clear  and  consistent,  pa- 
rol evidence  is  inadmissible  to  show  that  it  was  to  be  void  in 
case  of  double  insurance.58     Such  evidence  is  also  inadmis- 


B  Gansen  v.  Fireman's  Fund  Ins.  Co.  (Minn.),  35  N.  W.  Rep.  584. 

a  Loomls  v.  Rockford  Ins.  Co..  Si  Wis.  366;  51  N.  W.  Rep.  564;  21 
Ins.  L.  J.  564:  affirming  77  Wis.  813. 

84  Philadelphia  L.  Ins.  Co.  v.  American  etc.  Ins.  Co..  23  Pa.  St.  65. 

88  McMaster  v.  Insurance  Co.  of  North  America,  55  N.  Y.  222;  14 
Am.  Rep.  239. 

M  New  York  Ins.  Co.  v.  Thomas.  3  Johns.  Cas.  (N.  Y.)  1;  United 
States  Ins.  Co.  v.  Mo  wry.  96  U.  S.  544. 

87  Liverpool  etc.  Ins.  Co.  v.  Morris.  79  Ga.  666:  5  S.  E.  Rep.  125. 

M  New  York  Ins.  Co.  v.  Thomas,  3  Johns.  Cas.  (N.  Y.)  1. 
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Bible,  in  an  action  upon  a  marine  policy  upon  the  voyage  from 
one  named  place  to  another,  to  show  that  the  voyage  in  re- 
ality was  to  commence  at  a  different  place  than  that  speci- 
fied.69    And  statements  of  the  insured  as  to  the  time  of  the 
-d's  sailing,  and  also  those  of  insurer  that  he  would  not 
be  bound  unless  she  sailed  according  to  such  representations, 
cannot  be  admitted  to  control  the  policy.00     Again,  a  policy 
cannot  be  varied  by  evidence  showing  that  it  insured  for  a  to- 
tal loss  only  if  upon  its  face  it  imports  a  different  agreement.01 
And  where  by  the  terms  of  a  fire  policy  a  night-watch  is  to  be 
kept,  evidence  is  not  admissible  to  show  an  agreement  by  the 
plaintiff?  that  the  person  thus  employed  should  not  have  the 
care  of  the  premises  at  the  same  time.02    Nor  can  a  provision 
in  a  policy  permitting  "necessary  alterations  and  repairs"  be 
shown  to  have  been  intended  by  the  parties  as  authorizing  a 
material  enlargement.63     So  evidence  is  improperly  admitted 
which  is  to  the  effect  that  the  insured  had  agreed  verbally  to 
use    no   other    fire    in    the    building    than    the  one    in    use 
at   the   time   the   policy  was   issued,  where   the   policy   con- 
tained no  provision  against  the  use  of  additional  fires.64     So 
also  evidence  of  a  verbal  promise  by  the  insured  to  discontinue 
the  use  of  a  fireplace  is  inadmissible  to  control  the  legal  ef- 
fect of  the  policy.65    And  where  the  policy  permits  a  choice 
of  routes,  parol  evidence  is  inadmissible  to  show  an  agreement 
upon  one.06     So  also  where  the  company  excepts  liability  for 
injury  to  goods  "by  a  sea,"  such  evidence  will  not  be  received 
to  show  that  only  shipments  on  deck  were  meant  by  such  ex- 
ception.67   Numerous  other  cases  of  a  similar  nature  might  be 
cited,  but  they  all  come  within  the  general  rule  that  the  con- 

19  Kaines  v.  Knightly,  Skin.  54. 
»  Whitney  v.  Haven,  13  Mass.  172. 

«  Gomlla  v.  HIbernia  Ins.  Co..  40  La.  Ann.  533;  4  S.  "Rep.  490. 
»  Harvey  v.  American  Mut.  Ins.  Co..  2  Duor  (N.  Y.),  554. 
88  Frost's  etc.  Works  v.  Millers'  etc.  Ins.  Co.,  37  Minn.  300;  34  N. 
W.  Hop.  35. 
•*  Schmidt  v.  Peoria  M.  &  F.  Ins.  Co.,  41  111.  2o:,. 
«  Alston  v.  Mechanics'  Mut.  Ins.  Co.,  4  Hill  (N.  Y.),  329;  1  Hill 

(N.  Y.),  510. 
«  White  v.   Ashley,  T.1    X.  Y.  280. 
«  Suowden  v.  Guion,  101  N.  Y.  458. 


3637  evidence.  §§  3810, 3811 

tract  as  written  by  the  parties  is  held  to  embody  therein  all 
prior  and  contemporaneous  agreements,  and  that  therefore  ev- 
idence of  matters  outside  the  instrument  cannot  be  admitted 
to  control  its  legal  effect,  since  otherwise  there  would  be  no 
security  in  a  written  contract. 

§  3810.  Expert  and  Opinion  Evidence. — To  enable  a 
witness  to  testify  as  an  expert  he  must  be  shown  to  be  familiar 
with  the  subjects  upon  which  he  testifies,  and  such  subject 
must  also  be  a  matter  of  skill  or  science.  It  must  be  a  conclus- 
ion which  the  jury  would  not  be  equally  able  and  competent 
to  form  from  other  evidence  presented  to  them,  or  in  other 
words,  expert  evidence  is  admissible  in  those  cases  where  the 
jury  with  other  facts  before  them  are  not  able  to  properly 
form  an  opinion.68  Consequently,  in  all  cases  where  facts 
could  be  presented  to  the  jury  from  which  they  would  be  fully 
competent,  aside  from  the  evidence  of  experts,  to  form  an  opin- 
ion, such  evidence  will  not  be  admitted.  And  it  may  be  said 
to  be  only  admissible  in  those  cases  where  a  knowledge  of  the 
subject  is  the  result  either  of  a  peculiar  training,  experience, 
or  education  and  upon  which  persons  not  having  such  training, 
skill,  or  experience  would  be  unable  to  form  an  opinion.  . 

§  3811.  Expert  and  Opinion  Evidence — Increase  of 
Bisk. — There .  is  some  conflict  of  authority  as  to  whether 
expert  evidence  is  admissible  in  determining  the  question  of  in- 
crease of  risk.  Many  cases  dependent  upon  particular  facts 
hold  that  such  evidence  is  admissible,  but  there  is  much  au- 
thority for  the  opposite  view.  It  would  seem  that  generally 
the  jury  would  be  as  competent  to  decide  whether  there  had 
been  an  increase  of  risk  or  not  as  a  witness,,  but  there  might 
in  certain  cases  be  a  peculiar  state  of  facts  which  would  ren- 

68  In  Jefferson  v.  Cotheal  the  court  says:  "On  questions  of  science 
or  skill  or  trade,  persons  of  skill  in  those  particular  departments  are 
allowed  to  give  their  opinion  in  evidence,  but  the  rule  is  confined  to 
those  cases  in  which,  from  the  very  nature  of  the  subject,  facts  dis- 
connected from  such  opinions  cannot  be  so  presented  to  a  jury  as  to 
enable  them  to  pass  upon  the  question  with  the  requisite  knowledge 
and  judgment":    7  Wend.  (N.  Y.)  72,  by  Sutherland,  J. 
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der  expert  evidence  admissible  in  order  to  arrive  at  the  proper 
conclusion.  The  rule  seems  to  be  that  where  the  jury  is  equal- 
ly as  competent  to  judge  as  the  witness,  that  expert  evidence 
will  not  be  admitted,  but  where  the  court  is  unable  to  decide 
the  question  without  such  aid,  thai  then  it  is  admissible,  and  this 
view  seems  to  be  sustained  by  recent  as  well  as  by  the  greater 
weight  of  authority.  It  would  be  impossible  to  state  a  rule 
aside  from  the  above,  since  the  question  of  admissibility  is  al- 
ways dependent  upon  the  particular  facts  of  each  case,  and 
from  a  close  examination  of  all  the  cases  in  which  this  class 
of  evidence  has  been  admitted  or  rejected  the  decisions  will 
generally  be  found  to  be  in  accord  with  the  rule  above  stated. 
There  are,  however,  in  view  of  what  is  above  said,  many  cases 
in  which  the  admission  of  this  evidence  seems  hardly  excus- 
able. In  the  following  cases  opinion  evidence  has  been  held 
admissible.  Thus,  underwriters  may  testify  as  experts  as  to 
whether  certain  circumstances  affect  the  risk,  where  the  fact 
of  such  increase  is  not  sufficiently  obvious  to  enable  the  court 
to  decide  the  question  without  the  aid  of  such  evidence ;  69 
and  it  is  also  held  that  the  fact  as  to  whether  such  circum- 
stances were  material  or  not  must,  in  the  absence  of  conflict- 
ing evidence,  be  held  to  be  as  such  witness  has  testified.70 
And  it  is  error  to  exclude  the  question  asked  an  insurance  offi- 
cer of  several  years'  experience  whether  in  his  opinion  the  er- 
ection of  a  boiler  with  a  wooden  shed  over  it,  together  with 
the  locations  of  the  engines,  increased  the  hazard.71  Again, 
where  proof  was  submitted  that  a  building  had  been  leased  as 
a  saloon  and  that  the  process  of  moving  in  such  things  as  are 
usually  used  in  such  business  was  given,  the  following  ques- 
tion was  held  admissible,  "From  your  experience  and  knowl- 
edge as  an  insurance  agent,  would  the  risk  be  increased  or 
lessened  by  the  change  of  occupation  from  that  of  a  paint  shop 
to  a  saloon?  "  72  And  the  opinion  of  officers  of  an  insurance 
company  that  if  they  had  been  made  acquainted  with  certain 

•  Lltch  v.  Atlantic  Mnt.  Ins.  Co.,  fiO  N.  T.  100. 
»  Litch  v.  Atlantic  Mut.  Tns.  Co.,  66  N.  Y.  100. 
n  So  hold  In  Kern  v.  St.  Louis  Mut.  Ins.  Co.,  40  Mo.  19. 
"  Mitchell  v.  Home  Ins.  Co.,  32  Iowa,  421. 
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facts  which  were  concealed  they  would  not  have  issued  an  in- 
surance upon  the  property  has  been  held  admissible.73  So  it 
has  been  held  that  an  expert  may  be  asked  whether  a  partition 
in  a  room  has  increased  the  hazard?4  So  the  opinions  of  nau- 
tical men  may  be  given  as  to  whether  under  a  given  state  of 
facts  a  risk  has  been  increased.75  And  a  fireman  of  experience 
and  practice  may  testify  as  to  the  effect  of  certain  alterations 
in  respect  to  an  increase  of  risk.76  On  the  other  hand,  there 
are  many  cases  which  apparently  conflict  with  some  of  the  fore- 
going, but  which  are  in  accordance  with  the  general  rule  which 
we  have  stated.  Thus,  where  the  opinions  of  witnesses  were  ad- 
mitted as  to  whether  the  risk  had  been  increased,  the  court  held 
that  in  those  cases  where  the  issue  depended  on  facts  which  did 
not  involve  any  peculiar  knowledge  or  information  of  which 
men  have  a  common  knowledge  the  evidence  was  inadmissible.77 
Nor  was  it  permitted  to  be  shown  by  expert  evidence  that  the 
erection  of  adjacent  buildings  increased  the  risk.78  The  opin- 
ions of  agents  of  certain  insurance  companies  that  a  risk  was 
increased  by  a  failure  to  occupy  the  building  insured  have  been 
held  inadmissible,  for  the  facts  which  it  was  proposed  to  prove 
came  equally  as  well  within  the  knowledge  of  the  jury  as  of 
the  witnesses;  79  and  likewise  it  has  been  held  that  insurance 
agents  could  not  testify  as  to  whether  a  risk  had  been  increas- 
ed by  the  placing  of  stoves  in  the  building  insured,  where  there 
had  been  no  fire  in  one  stove  for  eight  days  nor  in  the  other  for 
two  days  prior  to  the  loss.80 

§  3812.    Expert  and  Opinion  Evidence — Life  Insurance. 

There  are  many  cases  in  life  insurance  where  the  introduction 

n  Quinn  v.  National  Assur.  Co..  1  Jones  &  C.  (Ir.  Ex.)  316. 

T*  Daniels  v.  Hudson  River  F.  Ins.  Co.,  12  Cush.  (Mass.)  416. 

75  Lapham  v.  Atlas  Ins.  Co..  24  Pick.  (Mass.)  1. 

n  Schenck  v.  Mjereer  Co.  Mut.  Ins.  Co.,  24  N.  J.  447. 

17  Lyman  v.  State  Mut.  F.  Ins.  Co.,  14  Allen  (Mass.),  329.  See,  also, 
Fire  Ins.  Co.  v.  Gruiner,  100  Pa.  St.  266. 

73  Franklin  F.  Ins.  Co.,  v.  Graver,  100  Pa.  St.  266. 

n  Mulry  v.  Mohawk  Valley  Ins.  Co.,  5  Gray  (Mass.),  541.  See,  also, 
Liverpool  etc.  Ins.  Co.  v.  McGuire,  52  Miss.  227;  Luce  v.  Dorchester 
Mut.  Ins.  Co.,  105  Mass.  297. 

80  Schmidt  v.  Peoria  F.  &  M.  Ins.  Co.,  41  111.  295. 
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of  expert  evidence  becomes  necessary,  and,  in  general,  in  ac- 
tions upon  life  policies  this  class  of  evidence  is  admissible,  be- 
ing governed  by  the  same  rules  of  admissibility  as  in  other 
risks.  Hut  the  opinions  of  experts  must  be  based  upon  facts 
which  have  been  proved  or  upon  observation.81  A  person 
with  much  experience  in  the  life  insurance  business  may  testify 
as  an  expert,  but  the  fact  of  his  being  an  agent  does  not  qualify 
one  as  such  a  witness.82  Thus,  it  has  been  held  that  a  person 
with  this  experience  may  testify  to  the  fact  that  the  business 
of  a  farmer  is  considered  among  insurance  men  to  be  the  least 
hazardous  occupation,  for  such  knowledge  is  peculiarly  that  of 
men  with  experience  in  life  insurance.83  But  expert  evidence 
by  an  insurer  in  general  is  inadmissible  to  show  that  a  person 
addicted  to  use  of  intoxicating  liquors  is  not  considered  an  in- 
surable subject,  since  it  does  not  relate  to  matters  of  science  or 
skill.84  So  testimony  by  experts  that  the  quantity  of  liquor 
drank  by  the  deceased  was  such  as  to  seriously  impair  a  man's 
health  and  also  such  testimony  as  to  the  symptoms  of  hard 
drinking  is  inadmissible.85  The  officers  of  a  benefit  society 
cannot  give  their  opinion  as  to  the  interpretation  which  should 
be  given  the  by-laws;88  nor  can  the  insurer's  examining  physi- 
cian testify  as  to  whether  the  application  would  have  been 
granted  if  the  fact  that  the  insured  drank  had  been  known.* 
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§  3813.  Experts  —  Physicians  and  Surgeons  —  Life 
Insurance. — Physicians  and  surgeons  may  testify  as  experts 
upon  all  medical  questions  connected  with  the  practice  of  their 
profession.  Thus,  a  physician  may  give  his  opinion  as  to  the 
cause  of  death,88  or  as  to  the  effect  of  a  certain  disease  upon  the 
power  of  a  person  to  control  his  actions,89  whether  a  certain 

«  Highie  v.  Guardian  Mut.  L.  Ins.  Co.,  53  N.  Y.  603. 

«  Stennett  v.  Pennsylvania  F.  Ins.  Co.,  OS  La.  074. 

**  Hartman  v.  Keystone  Ins.  Co.,  21  Pn.  St.  4G0^ 

«  Bawls  v.  AiiMi'irnn  L.  Ins.  Co.,  30  Barb.  (N.  Y.)*357;  27  N.  Y.  2^2. 

«  Odd  Fellows'  Mut.  L.  Ins.  Co.  v.  Bokhopf,  94  Pa.  St.  59  (three 
Judges  dissenting). 

•»  Davidson  v.  Supreme  L.  K.  of  P..  22  Mo.  App.  203. 

"  Northwestern  etc.  Assn.  v.  Hall,  118  111.  109. 

"  Miller  v.  Mutual  P..  L.  Ins.  Co..  31  Town.  216;  1  Tit.  L.  .T.  25. 

■  Koenlg  v.  Globe  Mut  L.  Ins.  Co.,  10  Hun  (N.  Y.),  558;  17  N.  Y. 
Super.    Ct.    558. 
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disease  tended  to  shorten  the  life  of  the  insured,00  whether  the 
disease  of  which  the  insured  died  was  the  result  of  other  dis- 
eases of  long  standing  and  not  due  to  a  sudden  cause,01  or  as  to 
the  result  of  injuries  or  the  effect  of  certain  habits  upon  the 
duration  of  a  person's  life.92     But  it  is  held  that  a  physician 
cannot  give  his  opinion  of  a  person's  health  based  on  "gen- 
eral sight,"  no  conversation  with  him  or  examination  having 
taken  place ;  °3  nor  upon  the  testimony  which  has  been  given 
in  a  case;04  nor  as  to  the  meaning  of  the  term  "family  physi- 
cian"; 95  nor  whether  the  applicant,  who  habitually  used  intox- 
icating liquors,,  was  an  insurable  subject.98     The  opinion  of 
an  expert  as  to  how  a  certain  fact  or  state  of  facts  would 
affect  the  conduct  of  another  is  inadmissible;    as  where  the 
medical  examiner  was  asked  whether  if  the  application  had 
stated  the  fact  that  the  applicant  used  intoxicating  liquors,  it 
would  have  been  favorably  passed  upon  by  the  association.97 
In  this  case  the  court  said :  "The  witness  might  give  his  opinion 
on  a  matter  of  science  connected  with  his  profession,  but  he 
could  not  be  allowed  to  state  his  views  of  the  manner  in  which 
others  would  probably  be  influenced  if  certain  specified  facts 
existed."    The  opinion  of  a  physician  is  inadmissible  to  prove 
that  suicide  is  attributable  to  a  certain  disease,  since  this  does 
not  call  for  facts  peculiarly  within  the  knowledge  of  an  expert, 
but  an  inference  which  the  jury  is  as  capable  of  drawing  from 
the  facts  if  proven  as  the  witness.98 

§  3814.      Opinions    of    Nonexperts. — It  has   been    held 
that  a  nonprofessional  witness  may  testify  as  to  whether  cer- 

90  Hartford  Prot  F.  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452. 

81  Edington  v.  Mutual  L.  Ins.  Co.,  77  N.  Y.  564. 

M  Miller  v.  Mutual  B.  L.  Ins.  Co.,  31  Iowa,  216;  7  Am.  Rep.  122. 

w  G rattan  v.  Metropolitan  L.  Ins.  Co.,  92  N.  Y.  274;  44  Am.  Rep. 

572. 

84  Hagedorn  v.  Connecticut  Mut.  L.  Ins.  Co.,  22  Hun  (N.  Y.),  249; 
Butler  v.  St.  Louis  L.  Ins.  Co.,  45  Iowa,  93. 

85  Reid  v.  Piedmont  etc.  L.  Ins.  Co.,  58  Mo.  421. 

"  Rawls  v.  American  L.  Ins.  Co.,  36  Barb.  (N.  Y.)  357;  27  N.  Y.  282. 

97  Northwestern  B.  &  M.  Assn.  v.  Hall,  118  111.  1G9. 

»  Schwartzback  v.  Ohio  Valley  Prot.  Union,  25  W.  Va.  622. 
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tain  acts  which  he  had  observed  on  the  part  of  the  insured  are 
rational.88  So  in  as  action  upon  a  life  policy,  where  the  in- 
sured has  committed  suicide,  testimony  of  nonprofessional  wit- 
nesses, persons  who  were  acquainted  with  the  insured,  in  re- 
ct  to  his  actions  and  apparent  mental  condition  just  prior  to 
his  death  and  their  impressions  as  to  his  sanity,  is  admissible 
upon  the  question  of  the  sanity  of  the  insured.100  In  these 
cases,  however,  it  appears  that  the  facts  upon  which  the  opin- 
ion is  based  must  appear  in  evidence.  And  the  opinion  must 
not  be  a  mere  conjecture,  but  must  be  based  upon  facts.  Ac- 
cordingly, testimony  to  the  effect  that  though  the  witness  had 
not  sufficient  information  to  form  an  opinion  thereon,  still  he 
was  satisfied  in  his  own  mind  is  inadmissible.101  Testimony 
by  a  nonexpert  witness  is  admissible  to  the  effect  that  the 
insured  was  affected  with  shortness  of  breath,  but  testimony  by 
such  witness  that  he  was  afflicted  with  asthma  may  be  ex- 
cluded.102 And  a  witness  cannot  give  his  opinion  as  to  the 
effect  of  the  habit  of  drunkenness  upon  a  person  at  a  period 
five  years  prior  to  the  issuance  of  the  policy,  he  having  known 
nothing  of  the  habits  of  the  insured  in  the  mean  time.103 

§  3815.  Evidence — Expert  and  Opinion — As  to  Pre- 
mium— Material  Facts. — A  witness  cannot  give  his  opinion 
in  evidence  either  as  expert  or  otherwise,  as  to  whether  a  cer- 
tain specified  state  of  facts  would  have  had  any  effect  upon 
the  rate  of  premium  charged,  since  this  is  merely  an  opinion 
as  to  the  influence  of  one  state  of  facts  upon  another,  and  not 
a  question  relating  to  matters  of  science  or  skill.104     The  con- 

w  Halghe  v.  Guardian  etc.  Ins.  Co..  55  Barb.  (N.  T.)  402.  Sop.  also, 
Southern  L.  Ins.  Co.  v.  Wilkinson.  58  Ga.  535;  Butler  v.  St.  Louis  T>. 
Ins.  Co.,  45  Iowa.  93:  Hathaway  v.  National  L.  Ins.  Co.,  4K  Vt.  335. 

101  niphbee  v.  Guardian  etc.  Ins.  Co.,  CO  Barb.  (N.  Y.)  4fi2. 

100  Mutual  L.  Ins.  Co.  v.  Leubrle,  71  Veil.  Rep.  sir.. 

,M  United  Brethren  Mut.  Aid  Soc.  v.  O'llara,  120  Ta.  St.  256;  12 
Cent.  Rep.  882. 

,os  Northwestern  M.  L.  Ins.  Co.  v.  Muskegon  Bank.  122  U.  S.  501. 

m  Joyce  v.  Maine  Ins.  Co.,  45  Me.  168;  71  Am.  Dec.  530.  See.  also, 
Cornell  v.  riioenlx  Ins.  Co.,  59  Me.  582;  Muloy  v.  Insurance  Co.,  5 
Gray  (Mass.),  541;  Luce  v.  Dorchester  Ins.  Co.,  105  Mass.  297;  7 
Am.  Rep.  522. 
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traiy  view  lias,  however,  also  been  held.105  In  England,  also, 
there  is  a  direct  conflict  of  authority  concerning  the  admissi- 
bility of  expert  evidence  as  to  the  effect  of  certain  facts  upon 
the  rate  of  premium.  In  Berthon  v.  Longham,106  the  court 
said,  by  Halyard,  J. :  "Whether  particular  facts  if  known  to  the 
underwriter  would,  in  the  opinion  of  the  witness,  as  a  matter 
of  judgment,  make  a  difference  as  to  the  amount  of  the  pre- 
mium is,  I  think,  admissible  evidence,"  and  many  cases  sup- 
port this  view.107  But  in  a  later  case,10S  decided  in  the  same 
year  as  Chapman  v.  Valton,109  Lord  Denman  says:  "Wit- 
nesses are  not  admissible  to  state  their  views  on  matters  of  legal 
or  moral  obligation,  nor  on  the  manner  in  which  others  would 
probably  be  influenced  if  the  parties  had  acted  in  one  way 
rather  than  another."  In  this  opinion  he  also  quotes  from 
Gibbs,  C.  J.,110  who  decided  against  the  admissibility  of  such 
evidence,  and  from  Lord  Mansfield  also.111  The  objection 
seems  to  be  that  it  is  requiring  the  witness  to  give  his  opinions 
upon  exactly  the  same  subject  upon  which  the  jury  are  re- 
quired to  give  their  judgment,  and,  consequently,  the  question 
whether  a  fact  is  material  or  not  should  be  left  to  the  jury. 
Thus,  it  will  be  apparent  that  the  cases  are  not  only  irreconcil- 
able in  the  United  States  but  also  in  England,  but  probably 
the  same  rule  applicable  to  the  admission  of  opinion  evidence 
as  to  an  increase  of  risk  would  also  control  the  admission  of 
evidence  as  to  the  rate  of  premium  charged,  since  many  cases 
might  arise  containing  a  peculiar  state  of  facts  in  which  it 
would  be  necessary  to  introduce  evidence  of  this  nature,  while 

105  Mores  v.  Delaware  Ins.  Co.,  1  Wash.  (C.  C.)  3S5;  "Webber  v. 
Eastern  R.  R.  Co.,  2  Met.  (Mass.)  147;  Marshall  v.  Union  Ins.  Co..  2 
Wash.  (C.  C.)  359;  Hawes  v.  New  England  etc.  Ins.  Co.,  2  Curt.  (C. 
C.)  220:  McLanahan  v.  Universal  Ins.  Co.,  1  Pet.  (U.  C.)  188. 

'°8  2  Stark.  229. 

107  See  Chautrand  v.  Angerstein,  1  Peake  N.  P.  43:  Haywood  v. 
Rogers,  4  East,  590;  Liddledale  v.  Dixon,  4  Bos.  &  P.  151;  Chapman 
v.   Valton,  10  Bing.  57. 

108  Campbell  v.  Richards,  5  Barn.  &  Adol.  840. 
108  10  Bing.  57. 

110  Durell  v.  Bederly,  1  Holt,  283. 

m  Carter  v.  Boehm,  5  Barn.  &  Adol.  840. 
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in  many  other  and  perhaps  the  majority  of  cases  it  would  not. 
But  an  insurance  officer  or  agent  may,  however,  be  asked  to 
state  the  usage  of  underwriters  respecting  the  rates  charged 
upon  subjects  of  insurance,  and  whether  they  are  the  same  or 
different,  the  question  calling  for  no  expert  opinion,112  and 
simply  stating  a  fact  or  facts  from  which  the  jury  may  draw 
their  own  conclusions.  There  is,  likewise,  much  conflict  as  to 
whether  the  opinions  of  experts  arc  admissible  to  show  whether 
certain  facts  are  material  to  the  risk.  Many  cases  hold  that 
such  evidence  is  not  admissible.113  Thus,  it  is  held  that  where 
men  have  been  engaged  in  the  insurance  business  they  can 
give  their  opinion  as  to  whether  the  fact  of  the  building  having 
been  on  fire  shortly  before  the  risk  was  taken,  was  material  to 
the  risk,  and  whether  the  judgment  of  a  prudent  underwriter 
would  have  been  influenced  thereby.114  There  are,  however, 
many  decisions  holding  the  contrary  view.115 

§  3816.  Expert  and  Opinion  Evidence — Marine  In- 
surance.— Expert  evidence  is  quite  often  called  in  marine  in- 
surance cases,  since  in  many  instances  nautical  men  would  pos- 
sess information  which  men  do  not  ordinarily  possess,  or  which 
a  jury  would  not  be  supposed  to  know.  Accordingly,  it  is  in- 
troduced in  many  instances  upon  the  question  of  deviation  or 
value,  or  the  proper  loading  or  sailing  of  a  vessel.  So  also  it 
is  admissible  upon  the  question  of  a  vessel's  seaworthiness.119 
And  in  such  cases  it  has  been  said  to  be  admissible  upon  the 
same  grounds  as  those  governing  the  admissibility  of  the  tes- 
timony of  a  physician  or  surgeon  who  are  admitted  to  testify 
on  account  of  experience  or  science.117  So  skilled  river  navi- 
gators may  give  their  opinions  as  to  the  effect  of  swells  made  by 

,u  Planters'  Mnt.  Ins.  Co.  v.  Roland,  OH  Md.  236;  7  Atl.  Rep.  257. 

m  Jefferson  Tns.  Co.  v.  Cotheal,  7  Wend.  CS.  T.)  7*. 

1,4  Hartford  etc.  In?.  Co.  v.  Harmer.  2  Ohio  St.  4T.2:  r>0  Am.  Doc.  0S4. 

115  R(>e  Richards  v.  Murdock,  10  Barn.  &  C.  r,27:  Kern  v.  South  St. 
Louis  Tns.  Co.,  40  Mo.  10;  Schenck  v.  Mercer  Co.  Ins.  Co..  24  N.  J. 
447. 

•*•  TTall  v.  Ocean  Ins.  Co.,  21  Pick.  (Mass.)  472:  McLanahan  v.  Uni- 
versal Tns.  Co..  1  Pet.  (TJ.  S.)  170;  Mores  v.  Delaware  Tns.  Co..  1 
Wash.  (C.  CO  ';s-":  Marshall  v.  Union  Tns.  Co..  2  Wash.  (C.  C.)  357. 

,1T  Chapman  v.  Valton,  10  Ring-.  57;  10  Barn.  &  C.  527. 
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a  large  boat  passing  a  smaller  and  heavily  laden  one.118  And 
a  witness  is  competent  to  testify  as  an  expert  upon  the  question 
of  a  ship's  value,  even  though  he  has  no  personal  knowledge 
of  the  vessel,  where  the  full  particulars  as  to  the  condition, 
quality,  and  character  of  the  vessel  have  been  proved,  and 
where  he  himself  has  testified  to  several  years'  experience  as  a 
ship  broker  in  the  purchase  and  sale  of  ships;  that  he  had  seen 
the  ship  once  and  knew  her  from  the  reports  published  in  the 
"Green  Book,"  the  "Record  Book"  and  the  "American 
Lloyds,"  which  merchants  and  underwriters  were  in  the  habit 
of  using  as  a  guide  in  the  valuation  of  vessels.119  And  ship 
surveyors  who  have  never  seen  the  boat,  but  who  are  compe- 
tent, may  testify  that  the  ship  was  not  seaworthy,  judging  from 
her  proven  condition  at  the  time.120  Again,  expert  evidence 
is  admissible  to  show  what  is  meant  by  a  whaling  voyage,  stat- 
ing the  general  practice  or  course  of  trade.121  And  evidence 
has  been  admitted  to  show  that  the  phrase  "she  will  sail  in  the 
month  of  October"  was  held  among  commercial  men  to  mean 
that  the  vessel  would  sail  "between  the  25th  of  that  month  and 
the  1st  or  2d  of  the  month  following."  122 

§  3817.  Expert  and  Opinion  Evidence — Generally — 
Wtien  Admissible. — Expert  evidence  of  usage  has  been  held  ad- 
missible, and  also  to  show  the  distinction  between  reinsurance 
and  double  insurance.123  Thus,  it  is  held  admissible  to  state 
what  the  meaning  of  the  term  "invoice  cost  and  five  per  cent 

m  Western  Ins.  Co.  v.  Tobin,  32  Ohio  St.  97.  In  this  case  it  was 
also  held  that  such  navigators  might,  where  they  spoke  from  per- 
sonal knowledge  and  experience,  testify  as  to  whether  boats  known 
as  "cotton  boats"  when  loaded  with  cotton  usually  leaked,  thus  re- 
quiring the  daily  use  of  pumps  to  keep  the  water  out,  such  testimony 
tending  to  show  the  meaning  of  the  words  "tight  and  sound"  as 
understood  by  the  parties. 

119  Slocovich  v.  Orient  Mut.  Ins.  Co.,  108  N.  Y.  56;  14  N.  E.  Rep. 
802. 

m  Beckwith  v.  Sydebotham,  1  Camp.  116. 

121  Walsh  v.  Washington  M.  Ins.  Co.,  32  N.  Y.  427;  s.  c,  3  Rob.  (N. 
Y.)  202. 

m  Chautrand  v.  Angerstein,  Peake  N.  P.  61. 

«■  Home  v.  Mutual  Safety  Ins.  Co.,  1  Sand.  (N.  Y.)  137. 
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added"  is,  according  to  the  usage  of  underwriters.124  It  is  also 
admissible  as  to  the  terms  employed  in  a  policy,  but  this  evi- 
dence must  be  confined  to  the  meaning  of  the  terms  at  the 
place  of  the  risk.  So  evidence  of  the  meaning  of  the  words 
"drygoods  and  groceries"  must  be  according  to  the  sense  of  the 
term  where  the  goods  are  located.125  So  an  insurance  expert 
may  testify  as  to  his  examination  of  the  building  insured.126 
And  where  the  plaintiff,  his  books  and  papers  having  been  de- 
stroyed in  the  fire,  testified  as  to  the  value  of  the  stock  of  goods 
lost,  it  was  held  that  persons  who  had  had  experience  in  esti- 
mating the  value  of  goods  in  the  same  line  of  business  as  the 
plaintiff  could  testify  as  to  what  was  the  value  of  the  plaintiff's 
stock  before  the  fire,  the  testimony  being  in  corroboration  of 
his  account.127 

§  3818.  Expert  and  Opinion  Evidence — Generally — 
"What  is  not  Admissible. — A  witness  cannot  give  his  opinion 
as  to  the  legality  of  a  claim,128  and  a  nonexpert  witness  cannot 
give  his  opinion  without  stating  the  facts  upon  which  it  is 
founded.129  So  witnesses  offered  to  testify  in  regard  to  the 
value  of  certain  buildings  must  be  shown  to  have  a  sufficient 
knowledge  of  the  subject  to  render  their  opinion  of  any 
value.130  Thus,  a  farmer  was  not  allowed  to  testify  as  to  the 
amount  of  goods  on  hand  at  the  time  of  the  loss  from  the  fact 
of  his  having  been  in  the  store  frequently,  and  also  from  his 
being  there  the  day  before  the  fire.131  Nor  are  the  opinions 
of  witnesses  who  saw  the  ruins  the  day  after  the  fire  admissible 
to  prove  the  amount  of  the  loss.132  The  fact  that  the  witness 
has  seen  the  goods  or  property  frequently  does  not  render  him 

"*  Sturm  v.  Williams,  G  Jones  &  S.  (N.  Y.)  325. 

,M  Germania  F.  Ins.  Co.  v.  Francis,  52  Miss.  457. 

128  Daniels  v.  Hudson  River  F.  Ins.  Co.,  12  Cush.  (Mass.)  416;  59 
Am.  Dee.  107. 

m  Cuard  F.  Tns.  Co.  v.  Braden,  90  Pa.  St.  81. 

128  Rider  v.  Ocean  Ins.  Co..  20  Pick.  (Mass.)  259. 

'"  Southern  L.  Ins.  Co.  v.  Wilkinson.  53  Ga.  535;  Westlake  v.  St 
Lawrence  Co.  Mut.  Ins.  Co.,  14  Barb.  (N.  T.)  200. 

m  Kendall  v.  Holland  Purchase  Ins.  Co.,  2  N.  Y.  Sup.  Ct.  375. 

m  Teerpennintrs  v.  Commercial  Fxch.  Ins.  Co..  43  N.  Y.  270. 

m  Birmingham  F.  Ins.  Co.  v.  Tulver,  12G  111.  329;  18  N.  E.  Rep. 
804. 
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competent  to  testify  as  to  the  value  of  the  same.  It  must  ap- 
pear that  he  is  familiar  with  the  value  of  this  class  of  property 
and  has  a  peculiar  knowledge  of  the  same,  or  otherwise  his 
opinion  as  to  the  value  is  not  admissible.133  And,  as  a  general 
rule,  he  must  state  facts  from  which  the  jury  may  draw  their 
conclusions.134  Expert  evidence  is  not  admissible  to  show  the 
manner  of  adjusting  losses  by  other  insurance  companies.135 
ISTor  can  it  be  shown  what  is  generally  understood  by  insurers 
as  to  the  risks  in  a  certain  trade  or  business,  without  proving 
that  such  understanding  was  known  to  the  insured; 136  nor  can 
an  officer  of  an  insurance  company  be  asked  whether  as  execu- 
tive officer  of  the  company  he  would  under  a  certain  condition 
have  consented  to  additional  insurance.137  And  an  insurance 
agent  not  an  expert  cannot  give  his  opinion  as  to  the  dangers  of 
fire  in  an  oilmill; 138  nor  can  an  agent  be  asked  whether  he 
would  have  taken  a  risk  upon  the  same  conditions  if  he  had 
known  certain  facts; 139  nor  can  insurer  testify  as  to  whether, 
if  he  had  been  aware  of  certain  facts,  he  would  have  changed 
a  certain  date.140  Again,  evidence  by  an  insurance  expert  to 
explain  the  meaning  of  a  contract  between  an  insurance  com- 
pany and  its  agent  is  properly  excluded  when  the  contract  is 
neither  technical  nor  ambiguous  in  its  language.141  So  expert 
evidence  is  inadmissible  to  show  that  a  risk  has  been  increased 
by  the  erection  of  adjacent  buildings.142 

§  3819.  Declarations  of  Insured.  —  In  an  action  to 
recover  back  money  paid  on  a  policy  alleged  to  have  been 
procured  by  the  defendant  on  the  life  of  one  in  feeble  health 
by  means  of  fraud  and  deceit,  statements  and  complaints  of  the 

183  Clark  v.  Baird,  9  N.  Y.  1S?>:  Norman  v.  Wells,  17  Wend.  (N.  Y.) 
136;  Lincoln  v.  Railroad  Co.,  23  Wend.  (N.  Y.)  433. 

134  Morehouse  v.  Wathem,  2  N.  Y.  514. 

135  Williams  v.  Niagara  F.  Ins.  Co.,  50  Iowa,  561. 
138  Washington  F.  Ins.  Co.  v.  Davison,  30  Md.  91. 
187  Eureka  Ins.  Co.  v.  Robinson,  56  Pa.  St.  256. 

138  Merchants'  Wharf-Boat  Assn.  v.  Wood,  64  Miss.  661;  3  S.  Rep. 
248. 

138  Sturm  v.  Williams,  6  Jones  &  S.  (N.  Y.)  325. 
,<0  Joyce  v.  Maine  Ins.  Co.,  45  Me.  168. 
iU  Partridge  v.  Insurance  Co.,  15  Wall.  (U.  S.)  573. 
»«  Franklin  F.  Ins.  Co.  v.  Guiver,  100  Pa.  St.  266. 
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person  insured,  such  as  usually  and  naturally  accompany  and 
furnish  evidence  of  a  present  existing  pain  or  malady  are  ad- 
ible  in  evidence,  but  statements  and  representations  of  past 
togs  or  bodily  condition  are  not  admissible.143  And  where 
the  insurer  alleges  the  suicide  of  the  insured,  evidence  of  dec- 
larations made  several  years  before  by  the  insured  that  in  a 
certain  contingency  he  would  commit  suicide  is  properly  ex- 
cluded, it  not  being  shown  that  such  event  has  occurred.144 
But  in  an  action  on  a  policy  in  favor  of  one  on  the  life  of  an- 
other statements  by  the  insured  as  to  his  feelings  at  the  time, 
when  not  too  long  before  the  application  to  throw  light  upon 
the  subject,  are  admissible  in  evidence,  but  such  statements  as 
to  previous  ill-health  are  inadmissible.145  As  a  general  rule, 
in  an  action  on  a  policy  on  the  life  of  one  for  the  benefit  of 
another  the  declarations  of  the  insured  before  or  after  the  in- 
surance are  not  competent  evidence  against  the  beneficiary, 
unless  part  of  the  res  gestae.146  Thus,  the  declarations  of  an 
insured  person  prior  to  the  making  of  a  policy  that  he  had  se- 
vere headaches  at  times  for  several  years,  and  on  those  occa- 
sions took  large  quantities  of  laudanum,  was  held  inadmissible, 
though  it  was  shown  that  he  had  died  from  an  overdose  thereof 
taken  to  relieve  a  headache.147  And  where  the  insured  has 
stated  in  a  joint  application  by  him  and  his  wife  for  an  insur- 
ance upon  his  life  for  her  benefit  that  he  had  had  no  disease 
for  seven  years  prior  thereto,  evidence  of  declarations  by  him 
showing  that  such  statement  was  untrue  are  incompetent.148 

"•  Ashbury  L.  Ins.  Co.  v.  Warron,  00  Me.  523;  22  Am.  Rep.  590. 

,M  Connecticut  M.  L.  Tns.  Co.  v.  McWhirter,  73  Fed.  Rep.  444.  See 
caso.   note  156  below. 

»•  Singleton  v.  St.  Louis  Ins.  Co..  GO  Mo.  13;  27  Am.  Rep.  321. 

,4"  Mobile  L.  Ins.  Co.  v.  Morris.  3  Lea,  101;  31  Am.  Rep.  831.  See, 
also,  Pennsylvania  M.  L.  Ins.  Co.  v.  Wiles,  100  Tn<l.  02;  Swift  v. 
Massachusetts  Mut.  L.  Ins.  Co..  2  N.  Y.  Sup.  Ct.  303:  "Rawls  v.  Amer- 
ican Mut.  L.  Ins.  Co..  27  N.  Y.  2S3:  Bdington  v.  Mutual  L.  Ins.  Co.,  5 
Hun  (N.  T.),  1:  Terwilliger  v.  Royal  Arcanum,  40  ITun  (N.  Y.).  305; 
Dial  v.  Valley  Mut.  L.  Ins.  Co.,  20  S.  C.  500.  But  see  Swift  v.  Massa- 
chusetts Mut.  L.  Ins.  Co.,  63  N.  V.  (IS  Sick.)  1SG;  5  Ins.  L.  J.  53;  Kel- 
Bey  v.  Universal  L.  Tns.  Co.,  ?~>  Conn.  225. 

'"  Mulliner  v.  Guardian  Mut.  L.  Ins.  Co..  1  N.  Y.  Sup.  Ct.  448. 

"»  Union  Cent  L.  Ins.  Co.  v.  Chever.  36  Ohio  St.  201;  38  Am.  ttep. 
573.    See,  also,  Pennsylvania  Mut.  L.  Ins.  Co.  v.  Wiler,  100  Ind.  92. 
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But  in  an  action  upon  a  policy  on  the  life  of  a  husband  for  the 
benefit  of  his  wife  the  fact  that  he  had  a  disease,  denied  in  the 
application,  being  proved  by  his  declaration  to  that  effect  prior 
to  the  application,  was  held  competent,  not  to  prove  the  fact, 
but  his  knowledge  of  it.149  '  Declarations  after  the  issuance 
of  the  policy  are  also  in  some  cases  inadmissible  against  the 
beneficiary.150  And  where  insured  has  negotiated  for  the  sur- 
render of  a  policy  which  had  been  issued  upon  his  life  for  the 
benefit  of  his  wife,  declarations  made  by  him  while  negotiating 
for  such  surrender  are  inadmissible,  unless  he  is  shown  to  have 
been  acting  as  his  wife's  agent,  for  such  declarations  are  mere 
hearsay.151  Again,  where  a  fire  policy  is  issued  to  the  owner 
but  payable  to  the  mortgagee,  statements  made  by  the  owner 
after  a  loss  are  inadmissible  in  an  action  by  the  mortgagee.152 
It  has  been  held  that  a  declaration  by  a  debtor  that  he  has  given 
B  "a  policy  of  life  insurance  on  my  life,  and  after  my  death 
why  of  course  he  can  realize  what  I  got  from  him,"  is  not,  even 
though  uncontradicted,  conclusive  that  the  policy  was  in- 
tended as  a  collateral  security.153 

§  3820.  Declarations  of  Member  of  Mutual  Benefit 
Society — To  Physician. — Declarations  or  admissions  after 
a  person  has  become  a  member  of  a  mutual  benefit  society  are 
not  admissible  against  the  beneficiary  under  the  certificate.154 

"»  Dilleber  v.  Home  L.  Ins.  Co..  69  N.  Y.  256;  25  Am.  Rep.  182.  See, 
also,  Edington  v.  Mutual  L.  Ins.  Co.,  5  Hun  (N.  Y.),  1;  Kelsey  v.  Uni- 
versal L.  Ins.  Co.,  35  Conn.  225.  See  contra,  Washington  L.  Ins.  Co. 
v.  Haney,  10  Kan.  525. 

"°  McGinley  v.  United  States  L.  Ins.  Co.,  8  Daly  (N.  Y.),  390.  See, 
also,  John  Hancock  M.  L.  Ins.  Co.  v.  Daly,  65  Ind.  6;  American  Pop- 
ular L.  Ins.  Co.  v.  Day,  39  N.  J.  89;  Grangers'  L.  Ins.  Co.  v.  Brown, 
57  Miss.  308;  Valley  Mutual  L.  Assn.  v.  Tremont,  79  Va.  421. 

181  Fraternal  Mut.  L.  Ins.  Co.  v.  Applegate,  7  Ohio  St.  292. 

»*  Browing  v.  Home  Ins.  Co.,  71  N.  Y.  508. 

158  Grant  v.  Kline.  115  Pa.  St.  61S;  9  Atl.  Rep.  150. 

154  Supreme  Lodge  K.  of  P.  v.  Schmidt.  98  Ind.  374.  In  this  case 
It  was  contended  that  it  was  taken  out  of  the  rule  applicable  to  life 
policies  generally  by  the  provision  authorizing  the  insured  to  change 
the  disposition  of  the  proceeds  at  any  time,  "by  will  or  otherwise,'* 
but  the  court  said  that  the  beneficiaries  named  in  the  certificate  were, 
from  the  time  of  its  issuance,  "in  legal  contemplation  the  owner  of 
It  subject  only  to  the  right  of  Schmidt  to  ultimately  substitute  other 
Joyce,  Vol.  IV.— 229 
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And  where  the  insured  has  been  suspended  by  the  society, 
statements  made  by  him  as  to  the  cause  thereof  are  inadmissi- 
ble to  prove  his  suspension.155  So  upon  the  question  as  to 
whether  the  insured  was  insane  when  he  killed  himself,  decla- 
rations made  by  him  shortly  before  his  death  to  his  attending 
physician  that  "at  times  he  felt  as  if  he  must  take  his  life; 
that  he  had  an  impulse  to  take  his  life,"  have  been  held  ad- 
missible.158 Again,  in  an  action  upon  a  policy  against  death 
by  accident  the  statement  made  to  the  physician,  in  conse- 
quence of  which — basing  his  opinion  thereon — he  gives  a  pre- 
scription, is  admissible  to  show  the  actual  cause  of  illness  and 
death,  though  similar  symptoms  might  exist  either  as  a  result 
of  the  accident  or  by  disease.157  In  a  large  number  of  the 
states,  however,  statutes  exist  which  provide  that  facts  com- 
municated to  the  physician  in  the  course  of  his  professional 
business  cannot  be  given  in  evidence.  Under  these  statutes 
any  information,  whether  in  the  form  of  declarations  or  state- 
ments of  the  insured,  are  inadmissible  if  obtained  as  a  result 
of  professional  employment  or  in  the  course  thereof,  and  the 
federal  courts  are  bound  by  such  statutes.158  Under  the  Mis- 
souri  statute  it  is  held  that  the  physician's  incompetency  to 
testify  may  be  waived  by  the  insured  in  his  application,  and 
in  such  a  case  his  waiver  is  binding.159 

beneficiaries But  this  right    to  ultimately    substitute    other 

beneficiaries  did  not  empower  Schmidt  to  destroy  the  value  of  the 
■certificate  in  the  hands  of  the  appellees  by  merely  hearsay  or  irrele- 
vant admissions  concerning    matters  between  other    parties 

We  are  consequently  unable  to  hold  that  the  alleged  admissions  of 
Schmidt  to  Hanson  in  the  presence  of  Stump  were  any  more  admis- 
sible in  the  case  in  hearing  than  they  would  have  been  in  an  action 
upon  a  life  insurance  policy  Issued  in  the  usual  form." 

1M  Dodge  v.  Freedman's  Ins.  Co.,  93  U.  S.  379:  Lazensky  v.  Su- 
preme Lodge  K.  of  IT..  31  Fed.  Rep.  592. 

»"  Hathaway  v.  National  L.  Ins.  Co.,  48  Vt.  335.  See  case,  note 
144  above. 

m  Dabbert  v.  Travelers'  Ins.  Co.,  2  Cine.  (Ohio)  98. 

"•  Excelsior  M.  A.  Assn.  v.  Riddle.  91  Ind.  84;  Grattan  v.  Metropoli- 
tan Ins.  Co.,  80  N.  Y.  281;  36  Am.  Rep.  HIT:  s.  c,  92  N.  Y.  274;  28  Hun 
(N.  Y.).  430;  Commercial  Mut.  L.  Ins.  Co.  v.  Union  Trust  Co.,  112  TJ. 
S.  250. 

"•  Andreveno  v.  Mutual  Res.  Fund  L.  Assn.,  34  Fed.  Rep.  870. 
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§  3821.  Res  Gestae — Declarations. — All  facts  which 
may  be  termed  part  of  the  res  gestae  are  admissible  in  evi- 
dence, but  their  admissibility  is  a  question  to  be  determined 
by  the  court,  and  consequently  no  rule  can  be  stated  to  cover 
all  cases.160  Thus,  evidence  of  the  circumstances  attending 
the  execution  of  the  policy  is  admissible  to  show  that  less  than 
the  whole  number  of  owners  was  intended.161  And  where  a 
life  company  had  become  involved  and  had  made  arrange- 
ments for  the  defendant  to  assume  the  risk  in  an  action  upon 
the  policy  issued  by  the  former  company,  a  circular  letter  from 
6uch  company  to  the  insured  stating  the  arrangement  with  the 
defendant,  and  inclosing  a  blank  petition  for  the  transfer,  is 
held  admissible  in  evidence,  being  part  of  the  res  gestae.162 
So  declarations,  if  shown  to  be  part  of  the  res  gestae,  are  ad- 
missible in  evidence.  Thus,  in  an  action  upon  an  accident 
policy  the  declarations  of  the  insured  to  his  wife  as  to  how 
he  had  received  his  injury  made  several  days  prior  to  his 
death,  no  witness  having  seen  the  accident,  was  held  compe- 
tent.163 And  where  a  policy  was  issued  on  the  life  of  a  woman 
it  was  held  in  an  action  thereon  that  declarations  made  by  her 
between  the  time  of  making  the  application  and  the  issuance 
of  the  policy  as  to  her  condition  wrere  admissible  as  part  of  the 
res  gestae.164  Again,  in  an  action  upon  a  marine  policy  dec- 
larations made  by  the  captain  after  the  boat  was  taken  in  tow, 
an  injury  having  occurred,  are  not  competent  unless  shown  to 
be  part  of  the  res  gestae.165  And  statements  made  by  a 
steamboat  captain  while  his  vessel  is  sinking  and  he  is  seeking 
aid  from  another  vessel  as  to  her  condition,  the  cause  and  place 

m  See  Greenleaf  on  Evidence,  14th  ed.,  sec.  108. 

191  Catlett  v.  Pacific  Ins.  Co.,  1  Wend.  (N.  Y.)  561;  4  Wend.  (N.  Y.) 
75;  Turner  v.  Burrows,  5  Wend.  (N.  Y.)  541;  Foster  v.  United  States 
Ins.  Co.,  11  Pick.  (Mass.)  85;  Lawrence  v.  Van  Home,  1  Caines  (N. 
Y.),  276;  Lawrence  v.  Sebor,  2  Caines  (N.  Y.),  203. 

,w  Roach  v.  Kentucky  Mut.  S.  F.  Co.,  28  S.  C.  431;  6  S.  E.  Rep.  286. 

183  Insurance  Co.  v.  Morely,  8  Wall.  (U.  S.)  397,  Clifford  and  Nelson, 
JJ.,  dissenting.  See,  also,  Daniels  v.  Travelers'  Ins.  Co.,  2  Cine. 
(Ohio>  98;  Newton  v.  Insurance  Co.,  2  Dill.  (C.  C.)  154. 

164  Aveson  v.  Kinnaird,  6  East,  188. 

1W  Union  Ins.  Co.  v.  Smith,  8  S.  C.  Ct.  534. 
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of  her  leaking  are  admissible  as  a  part  of  the  res  gestae.166 
So  duplicate  receipts  for  good.-  lad(  a  on  board  a  vessel  are  held 
part  of  the  res  :  tdmissible  in  evidence  upon  proof  of 

the  handwriting  of  the  officer  issuing  them.107 

§  3822.  Declarations  of  Agents. — Admissions  made  by 
an  agent  are  admissible  when  made  within  the  line  of  his 
agency  or  within  the  real  or  apparent  scope  of  his  authority.168 
This  rule  as  to  admissions  is  the  same  in  general  as  governs  in 
other  cases.  Thus,  where  testimony  was  given  that  the  master 
had  signed  a  bill  of  lading,  testamentary  declarations  made  by 
him  that  no  bill  of  lading  or  invoice  had  been  made  were  ad- 
mitted as  being  declarations  of  plaintiff's  agents  in  the  course 
of  his  agency,  and  in  relation  to  the  business  under  his  con- 
trol.109 But  it  is  held  that  where  the  agent  expresses  an  opin- 
ion based  upon  past  occurrences,  it  is  not  admissible  in  evi- 
dence.170 

§  3823.  Evidence — Agent — Conversation. — We  have  al- 
ready considered  the  question  of  waiver  by  the  agent  and  the 
admissibility  of  evidence  to  show  this  fact  under  the  doctrine 
of  estoppel,  and,  as  there  stated,  the  burden  is  upon  the  insured 
to  show  an  authority  in  the  agent,  either  real  or  apparent,  to 
waive.  It  has  been  held  that  conversations  between  an 
insurance  solicitor  and  the  insured  are  admissible  as  part 
of  the  res  gestae,  there  being  a  presumption  that  the  solic- 
itor has  reported  the  information  to  the  agent,  who  had 
not  met  the  plaintiff  during  the  transaction.171  And  in 
many  instances  conversations  between  the  agent  of  the  com- 
pany and  the  insured  are  also  admissible  as  being  part  of  the 

m  Western  Ins.  Co.  v.  Tobin.  32  Ohio  St.  77. 

*»  Sturm  v.  Atlantic  Mut.  Ins.  Co..  C  Jones  &  S.  (N.  T.)  281. 

lffl  Walker  v.  Farmers'  Ins.  Co..  51  Iowa.  67fl;  Phoenix  Ins.  Co.  v. 
La  Pointe,  118  111.  384;  Helen  v.  Crawford,  37  Ind.  279;  Fopp  v.  Grif- 
fin, 2  Allen  (Mass.),  1:  Dean  v.  JF.tna  Ins.  Co.,  62  N.  T.  358;  Smith  v. 
National  L.  Ins.  Co.,  10.3  Pa.  St.  177. 

169  Blapp  v.  Phnenix  Tns.  Co.,  3  Wash.  (C.  C.)  5. 

170  Tnsuranoe  Co.  v.  Mahone,  21  Wall.  (IT.  S.)  152. 

m  Prlshbeck  v.  Phoenix  Ins.  Co..  54  Cal.  422.  See,  also,  Brecken- 
brhlge  v.  American  Cent.  Ins.  Co.,  87  Mo.  62. 
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res  gestae.  So  evidence  of  conversations  between  the  agent  of 
the  insured  and  the  underwriter  as  to  the  interest  to  be  insured 
are  held  admissible  to  obtain  a  reformation  of  the  policy.172 
And  in  an  application  drawn  by  the  agent  conversations  be- 
tween the  applicant  and  the  agent  at  the  time  are  admissible 
as  showing  the  actual  contents  of  the  paper.173  So  also  where 
the  agent  stated  that  the  property  was  incumbered,  though  told 
the  facts,  which  he  assured  the  applicant  did  not  constitute  an 
encumbrance,  evidence  of  this  conversation  was  held  admis- 
sible.174 Such  evidence  is  also  admissible  in  relation  to  a  sur- 
rendered policy  of  insurance  to  show  knowledge  of  the  agent  of 
the  company  of  other  insurance,  in  case  of  issue  of  a  subsequent 
policy; 175  but  to  avoid  the  effect  of  a  condition  against  prior 
insurance  it  is  not  sufficient  to  show  that  the  agent  was  put 
upon  inquiry  in  relation  thereto;  it  must  be  shown  that  he  in 
fact  knew  of  such  other  insurance.176  "Where  the  company's 
cashier,  with  the  authority  to  issue  policies,  is  directed  by  the 
manager  to  renew  and  promises  to  do  so,  but  negligently 
omits  to,  there  is  no  contract  of  insurance,  though  he  thought 
it  had  been  renewed,  and  the  admissions  of  the  agent  subse- 
quent to  the  conversation  are  inadmissible.177  If  part  of  a 
conversation  is  introduced  by  one  party  to  the  action,  the  other 
may  require  it  all  to  be  given  in  evidence,  since  he  is  entitled 
to  all  that  transpired.178  Interviews  with  the  attorney  of 
plaintiff,  the  attorney  having  served  proofs  of  loss,  are  admis- 
sible to  show  waiver  of  defects  in  such  proofs.179  So  evidence 
of  negligence  of  the  agents  of  the  assured  as  to  the  property 
after  loss  is  admissible,180  and  evidence  of  brokers  and  under- 

m  Globe  Ins.  Co.  v.  Boyle.  21  Ohio  St.  119. 
178  Insurance  Co.  v.  Throop,  22  Mich.  146. 

174  Lynchburg  F.  Ins.  Co.  v.  West,  76  Va.  575.     See,  also,  Ring  v. 
Windsor  Co.  etc.  Ins.  Co.,  51  Vt.  563. 
"5  Putnam  v.  Commonwealth  Ins.  Co.,  4  Fed.  Rep.  753. 

176  Landers  v.  Cooper.  115  N.  Y.  279;  26  N.  Y.  St.  Rep.  272;  5  L.  R. 
Annot.  683;  22  N.  E.  Rep.  212. 

177  Idaho  Forward.  Co.  v.  Fireman's  F.  Ins.  Co.,  8  Utah,  414;  29  Pac. 
Rep.  826. 

178  Home  B.  Assn.  v.  Sargent  (N.  Y.  S.  C.  1S92),  21  Ins.  L.  J.  204; 
Sargent  v.  Home  B„  Assn..  35  Fed.  Rep.  711. 

,79  Birmingham  F.  Ins.  Co.  v.  Pulver.  12<>  111.  329:  18  N.  E.  Rep.  804. 
180  Savage  v.  Commercial  Exch.  etc.  Co.,  4  Bosw.  (N.  Y.)  1. 
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writers  13  admissible  that  certain  facts  were  material  which 
were  concealed  by  the  broker  from  the  underwriter.181 

§  3824.  By-laws— Rules  of  Company— Prospectus— Books. 

The  by-laws  of  a  company  and  the  table  referred  to  in  the  ap- 
plication for  insurance  are  held  admissible,182  as  is  also  the 
rule-book  of  an  employing  company.183  So  the  published  rules 
of  an  insurance  company  may  be  introduced  in  evidence,  and  it 
is  not  necessary  to  give  preliminary  proof  that  they  were  known 
to  the  insured  in  order  to  introduce  them,184  and  all  the  papers 
upon  which  the  insurance  company  acted  when  it  decided  to 
grant  the  policy  are  admissible.185  In  Pennsylvania  the  by- 
laws of  the  company  are  admissible  in  behalf  of  the  company 
against  the  beneficiary,  though  not  attached  to  the  contract 
sued  on.18a  There  seems  some  conflict  as  to  the  admissibility 
of  a  prospectus.  We  have,  however,  considered  this  question 
elsewhere.  If  letters  are  called  for  by  the  insurer  and  pro- 
duced in  court,  they  cannot  be  examined  by  him  without  mak- 
ing them  evidence.187  And  where  the  insurers  notified  the  in- 
sured to  produce  his  ledger,  which  he  did,  tendering  it  to  the 
defendants,  providing,  however,  that  if  examined  by  them  it 
should  be  considered  as  put  in  evidence,  it  was  held  no  error  in 
the  court  to  rule  that  "if  the  defendants  examined  it  the  in- 
sured will  have  the  right  to  read  it  in  evidence."  188  Tho 
company  may  introduce  its  own  books  in  evidence  in  certain 
cases.     Thus,  where  a  book  contained  the  written  portion  of  a 

181  Campbell  v.  Richards.  5  Barn.  &  Aid.  840:  Scottish  Mut.  Ins.  Co. 
v.  Turner,  15  C.  C.  S.  33.  But  see  Ricketts  v.  Murdoek,  10  Barn.  &  C. 
541;  Chapman  v.  Walton.  10  Bine.  57;  1  Arnould  on  Marine  Insur- 
ance, Perkins'  ed.  1850,  1G2;  1  Greenleaf  on  Evidence,  sec.  441;  Mar- 
shall v.  United  Ins.  Co..  2  Wash.  (C.  C.)  357;  Moses  v.  Delaware  Ins. 
Co.,  1  Wash.  (C.  C.)  380;  3  Kent's  Commentaries,  6th  ed.,  284,  n.  b, 
285,  n.;  McLanahan  v.  Union  Ins.  Co.,  1  Pet.  (U.  S.)  188. 

181  Baltimore  Mut  L.  Ins.  Co.  v.  Bratt.  55  Md.  200. 

188  Baglej  v.  P.rand  Lod.ee,  131  111.  498;  22  N.  E.  Bep.  487. 

184  Walsh  v.  ;Etna  Ins.  Co.,  30  Iowa,  133. 

188  80  hold  In  Bawls  v.  American  M.  L.  Ins.  Co.,  27  N.  Y.  282. 

188  80  held  in  Donlevy  v.  Supreme  Shield.  11  Pa.  C.  C.  437;  49  Leg. 
Int.  145;  Pa.  Act,  May  11.  1881;  Pub.  Stats.  20. 

m  Lawrence  v.  Van  Home,  1  Caines  (N.  Y.),  270. 

"•  Huckins  v.  People's  Mut.  F.  Ins.  Co.,  31  N.  H.  238. 
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policy,  and  evidence  was  given  by  the  agent  of  the  company 
that  such  written  part  together  with  the  printed  part  known 
as  a  certain  kind  of  policy  constituted  a  true  copy,  it  was  held, 
admissible  as  secondary  evidence,  it  being  shown  that  the  of- 
fice copy  was  at  the  home  office  in  another  state.189  But  a  book 
given  to  an  agent  to  enter  contracts  therein  is  not  admissible 
to  show  that  no  contract  was  made.100  Again,  where  the  in- 
sured claimed  to  have  shipped  goods  from  a  certain  place,  the 
forwarding  book  kept  by  the  railroad  at  such  place  was  held 
inadmissible,  no  proof  being  shown  of  its  accuracy  or  of  the 
custom  of  the  company  to  make  entries  therein.191  Nor  in  an 
action  upon  a  life  policy  will  the  insurer  be  permitted  to  in- 
troduce in  evidence  a  book  entitled  "The  Principles  and  Prac- 
tice of  Life  Insurance,"  which  contains  rules  and  modes  of 
calculations  and  adjustment  in  life  policies.192 

§  3825.      Letters — Ship's    Papers — Correspondence. — 

"Where  letters  are  ordered  produced  by  the  court,  the  insured 
is  entitled  to  have  the  whole  read,193  and  the  insured  will  not 
be  compelled  to  produce  the  log-book,  the  clearance  or  other 
customhouse  papers,  or  the  instructions  to  the  master  of  the 
vessel  for  the  inspection  of  the  underwriters.194  But  in  Eng- 
land it  is  held  that  an  order  may  be  made  upon  the  insured 
to  produce  the  ship's  papers,  letters  from  the  captain  to  the 
owner,  and  all  documents  relating  to  the  action,195  since  if  such 
order  could  not  be  had  the  underwriter  would  in  many  cases 
be  entirely  at  the  mercy  of  the  insured.  But  correspondence 
between  the  officers  of  the  company  in  which  the  legal  liabil- 

189  Commonwealth  v.  Smith,  151  Mass.  491;  24  N.  E.  Rep.  677. 

180  Sanhorn  v.  Fireman's  Ins.  Co..  16  Gray  (Mass.),  448. 

m  Bonner  v.  Home  Ins.  Co.,  13  Wis.  677. 

192  Baltimore  Mut.  L.  Ins.  Co.  v.  Bratt.  55  Md.  200. 

m  Lawrence  v.  Ocean  Ins.  Co.,  11  Johns.  Ch.  (N.  Y.)  241-45.  n. 

194  Sage  v.  Middletown  Ins.  Co.,  5  Day  (Conn.),  409.  It  was  said 
in  this  case  that  the  court  had  never  done  more  than  permit  notice  to 
be  given  the  opposite  party  to  produce  papers  and.  if  not  produced 
after  reasonable  notice  and  trial,  to  permit  parol  proof  of  the  con- 
tents of  such  documents  to  be  given. 

195  China  Steamship  Co.  v.  Commercial  Assur.  Co..  8  Q.  B.  D.  142; 
Raynor  v.  Ritsan.  6  Best  &  S.  888;  35  L.  J.  Q.  B.  59.  And  see  Law- 
rence v.  Ocean  Ins.  Co.,  11  Johns.  Ch.  (N.  Y.)  241. 
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ity  of  the  company  is  discussed  in  connection  with  the  plain- 
tiff's claim  ia  inadmissible,  being  the  mere  opinions  of  such  offi- 
cers.188 So  also  where  the  agent  of  a  person  who  claimed  the 
proceeds  of  a  policy  has  sent  a  letter  to  the  company  urging 
immediate  payment  of  the  claim,  and  stating  that  his  princi- 
pals will  be  responsible  in  case  of  any  trouble  to  the  company 
therefrom,  such  letter  is  held  inadmissible  as  notice  of  an  ad- 
verse claim. m 

§  3826.     Evidence  —  Assessments  —  Forfeiture. —  It   is 

held  that  if  the  contract  of  a  mutual  benefit  association  and 
a  member  thereof  provides  that  in  case  of  the  death  of  such 
member  an  assessment  shall  be  levied  upon  all  the  members 
for  the  benefit  payable,  that  a  levy  and  collection  and  a  fail- 
ure to  pay  the  same  over  must  be  shown.198  And  if  a  policy 
provides  for  an  assessment  upon  the  remaining  members,  the 
burden  of  proof  of  the  number  of  the  members  and  the  amount 
which  such  assessment  would  realize  is  upon  the  assured.199 
And  where  the  society  agrees  to  pay  not  exceeding  a  certain 
named  sum  its  liability  as  to  that  amount  and  the  burden  of 
proof  is  upon  it  to  show  that  the  limit  due  would  not  have 
been  realized  by  an  assessment.200  But  in  an  action  upon  such 
a  policy  which  covenanted  to  pay  as  many  dollars  as  there 
should  be  members  at  the  time  of  the  death  of  insured,  and  to 
levy  an  assessment  upon  proof  of  death,  it  was  held  that  the 
plaintiff  need  not  prove  affirmatively  that  an  assessment  had 
been  levied,  and  it  was  also  held  that  a  notice  to  the  member 
shortly  before  his  death  which  showed  that  the  membership 
was  elevon  hundred  and  eighty-three  was  admissible  as  tending 
to  show  that  there  were  one  thousand  members  at  the  time  of 

w  Bagley  v.  Grand  Lodge,  131  111.  498;  22  N.  E.  Rep.  487. 

w  Home  Mnt.  Ins.  Co.  v.  Seager,  128  Pa.  St.  533;  25  Week.  Not. 
Cns.  50;  18  Atl.  Rep.  517. 

"•  Smith  v.  Covenant  Mut.  B.  Assn..  24  Fed.  Rep.  685.  See,  also, 
Deardorff  v.  Guaranty  Mut.  Ace.  Assn..  89  Cal.  599;  27  Pac.  Rep.  158. 

1M  O'Rrien  v.  Home  B.  Soc\,  27  N.  Y.  St.  Rep.  326. 

*°°  Elkhart  Mut.  Aid  Assn.  v.  Houghton.  103  Ind.  286;  Lueder's  Exp. 
t.  Hartford  L.  etc.,  12  Fed.  Rep.  465;  i  McCrary  (C.  C.)  149.  But  see 
Ball  v.  Aid  Assn.,  64  X.  IL  201;  9  Atl.  Rep.  103. 
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insured's  death.201  Again,  where  a  certificate  provided  that 
upon  proof  of  a  member's  death  for  an  assessment  upon  mem- 
bers holding  certificates,  and  the  payment  of  the  sum  realized 
was  not  to  exceed  a  certain  sum  to  the  beneficiaries,  the  certifi- 
cate was  held  inadmissible  where  the  declaration  alleged  a  cer- 
tain specified  sum  as  due,  and  contained  no  averment  in  respect 
to  the  certificate;  202  but  it  has  been  held  that  the  defendant 
company  may  introduce  the  certificate  of  the  levying  of  the 
assessment,  it  being  signed  by  the  proper  officers  under  the  cor- 
porate seal  as  provided  by  a  Pennsylvania  statute,  which  i3 
prima  facie  evidence  that  such  assessment  has  been  made.203 
A  report  made  by  the  society  to  the  insurance  department  of 
that  state  stating  the  number  of  members  is  prima  facie  evi- 
dence of  the  amount  which  an  assessment  would  realize.204 
But  in  an  action  by  a  mutual  company  to  recover  an  assess- 
ment made  upon  a  premium  note  the  burden  of  proof  is  upon 
the  company  to  show  that  the  assessment  was  legally  made.205 
And  the  burden  of  proof  is  upon  the  defendant,  where  he 
pleads  that  certain  assessments  have  not  been  paid  by  the  in- 
sured, to  prove  such  failure.206  And  the  plaintiff  having  aver- 
red performance  of  all  conditions  precedent  need  not  offer  any 
evidence  upon  this  point  in  making  his  case  in  chief.207  If 
the  company  has  acknowledged  in  the  policy  and  in  the  re- 
ceipt that  certain  assessments  have  been  paid,  it  is  estopped  to 
show  as  against  the  beneficiary  that  such  assessments  have  not 
in  fact  been  paid.208  Again,  in  an  action  on  a  benefit  certifi- 
cate, in  order  to  establish  a  forfeiture  it  is  not  necessary  for  the 
company  to  show  that  the  member  was  suspended  or  ex- 
pelled.209 

201  Fairchlld  v.  North  Eastern  Mut.  etc.  Ins.  Assn.,  51  Vt.  613. 

202  Life  Assn.  v.  Hogler,  23  111.  App.  457. 

203  Susquehanna  Mut.  F.  Ins.  Co.  v.  Tunkhannock  Toy  Co.,  97  Pa. 
St.  424. 

2M  Mayer  v.  Equitable  Res.  Fund  Life  Assn.,  42  Hun  (N.  T.),  237; 
Frve.lman  v.  National  B.  Soc.,  42  Hun  (N.  Y.).  252. 

205  Augusta  Mut.  F.  Ins.  Co.  v.  French,  39  Me.  522;  Atlantic  Mut 
F.  Ins.  Co.  v.  Fitzpatrick,  2  Gray  (Mass.).  279. 

208  Tobin  v.  Western  Mut.  Aid  Soc.  72  Iowa.  261;  33  N.  W.  Rep.  663. 

207  Hall  v.  Scottish  Rite  etc.  Assn..  6  Ohio  C.  C.  137. 

208  Kline  v.  National  B.  Assn..  Ill  Ind.  402:  11  N.  E.  Rop.  020. 
"•  Hogins  v.  Supreme  Council,  70  Cal.  109;  18  Tac.  Rep.  125. 
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§  3827.  Payment  of  Premium — Receipts.119 — Under  a  pro- 
vision in  the  policy  that  receipts  shall  not  be  valid  unless  un- 
der seal  of  the  company,  they  cannot  be  introduced  in  evi- 
dence to  bind  the  company  without  such  seal,  but  payment  of 
the  premium  in  such  a  case  may  be  proved  by  other  evi- 
dence.211 And  it  is  held  not  error  to  charge  the  jury  that  the 
holding  of  premium  receipts  is  evidence  of  payment  of  the 
premium  where  an  agent  had  taken  such  receipts  on  a  policy 
on  his  own  life  and  after  his  death  similar  receipts  were  found 
in  his  possession,  even  though  they  were  not  countersigned  by 
the  agent,  this  being  required  by  the  policy  as  a  prerequisite 
to  their  validity;  it  also  appearing  that  the  company  had  been 
accustomed  to  send  the  agent  such  renewal  certificates  for  use 
in  the  business  of  his  agency.  The  court  declared  that  "a9 
he  was  to  pay  the  premium  and  was  to  retain  the  certificate 
it  was  of  no  possible  importance  to  either  party  that  he  should 
sign  it."  The  decision  also  rested  upon  the  fact  of  the  course 
of  dealing  between  the  parties,  the  premium  having  in  a  prior 
year  been  paid  and  a  like  certificate  given.212  Another  im- 
portant factor  is  that  a  receipt  may  always  be  contradicted.213 
Thus,  where  a  renewal  receipt  acknowledged  the  receipt  of 
the  annual  premium  and  stated  that  the  policy  was  in  force 
for  another  year,  it  was  held  that  it  might  be  shown  that  a 
draft  was  taken  in  payment,  and  that  the  policy  was  condi- 
tioned to  be  void  if  the  draft  was  not  paid  when  it  ma- 
tured.214 The  receipts  of  plaintiff  as  a  former  member  of  a 
mutual  insurance  company  are  inadmissible  in  an  action  for 
benefits  to  show  the  rules  and  regulations  of  the  company.215 
So  also  receipts  given  in  settlement  of  loss  may  be  explained 
or  contradicted.     Thus,  where  a  vessel  was  sunk  and  the  dam- 

n°  See  see.  8G,  herein. 

111  American  L.  Ins.  Co.  w  Green.  57  Ga.  469. 

,,J  Norton  v.  Phoenix  Ins.  Co.  I.  L.  Ins.  Co.,  36  Conn.  503. 

n>  Scurry  v.  Cotton  States  L.  Ins.  Co.,  51  Ga.  624;  The  Tuskar,  1 
Sprague  (U.  S.  D.  C),  71;  McLean  v.  Piedmont  etc.  Ins.  Co.,  29  Gratt. 
(Va.)  361;  31  Gratt.  (Va.)  517.  But  see  Kline  v.  National  B.  Assn., 
Ill  Ind.  462;  11  N.  E.  Rep.  620,  cited  in  preceding  section. 

114  Knickerbocker  L.  Ins.  Co.  v.  Pendleton,  112  U.  S.  696. 

M  Baltimore  &  Ohio  E.  R.  Assn.  v.  Post,  122  Pa.  St.  579;  15  Atl. 
Rep.  8S5. 
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age  to  her  was  about  fifteen  thousand  dollars,  in  addition  to 
the  expense  of  raising  her,  which  was  about  the  same,  an 
agreement  was  entered  into  between  the  owner  and  insurers 
providing  for  an  adjustment,  relating  only  to  the  loss  and  not 
to  "any  question  that  may  arise  for  saving  boat  and  cargo." 
Proofs  of  loss  were  made  as  to  the  damage,  stating  that  further 
claim  would  be  made  for  expense  in  raising  the  vessel.  Set- 
tlement was  made  and  receipts  in  full  were  given  to  the  com- 
panies, and  it  was  held  that  parol  evidence  that  the  settle- 
ment did  not  include  the  expense  of  raising  the  vessel  was  ad- 
missible.216 

§  3828.  Payment  of  Premium — Recital  in  Policy — 
Generally. — Evidence  may  be  given  by  the  insured  to  show 
that  the  prepayment  of  the  premium  has  been  waived  by  the 
agent  of  the  company.  We  have  already  discussed  what  facts 
are  sufficient  to  show  such  waiver,  and  refer  to  those  sec- 
tions.217 If  the  policy  has  been  issued  and  delivered  it  is 
held  to  be  prima  facie  proof  that  credit  was  given  to  the  in- 
sured.218 But  payment  of  money  to  the  assured  upon  an  ac- 
cident policy,  to  which  he  was  not  entitled  unless  the  premiums 
had  been  paid  by  him,  is  not  conclusive  proof  that  they  have 
been  so  paid.219  The  recital  in  the  policy  of  the  payment  of 
the  premium  is  generally  held  to  be  prima  facie  proof  only  of 
such  payment,220  though  the  contrary  view  is  held  in  Mary- 
land.221 And  in  Illinois  it  has  been  decided  that  the  com- 
pany cannot  contradict  this  recital  in  the  policy  for  the  pur- 
pose of  avoiding  it.222     An  oral  agreement  may  be  proved  as 

*•  Fire  Ins.  Co.,  Lim.,  v.  Wickham  (U.  S.  C.  C.  1891),  12  Sup.  Ct 
Rep.  84;  21  Ins.  L.  J.  193. 

217  See  sees.  77-85,  herein. 

***  Latox  v.  Germania  etc.  Ins.  Co..  27  La.  Ann.  113. 

™  Melin  v.  Accident  Ins.  Co.,  70  Wis.  259;  36  N.  W.  Rep.  358. 

*»  Berguson  v.  Builders  Ins.  Co.,  38  Cal.  541;  Pitt  v.  Berkshire  L. 
Ins.  Co.,  100  Mass.  500.  But  see  sec.  86,  herein;  Baker  v.  Union  Mut. 
L.  Ins.  Co.,  43  N.  Y.  283;  reversing  6  Rob.  (N.  Y.)  393;  Insurance  Co. 
of  Pennsylvania  v.  Smith,  3  Whart.  (Pa.)  520;  Troy  F.  Ins.  Co.  v.  Car- 
penter, 4  Wis.  32. 

221  Consolidated  Ins.  Co.  v.  Cashaw,  41  Md.  59. 

,a  Illinois  etc.  Ins.  Co.  v.  Wolf,  37  111.  354;  Providence  Life  Ins.  Co. 
v.  Tennel,  49  111.  ISO. 
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to  the  place  of  payment  of  premiums  where  the  policy  does  not 
specify  the  place  of  payment.223  Again,  it  is  held  that  the 
written  agreement  to  pay  premiums  at  a  certain  time  cannot 
be  varied  by  evidence  of  an  oral  agreement  to  a  different  ef- 
fect;224 nor  is  a  circular  of  the  company  which  states  that 
"thirty  days'  grace  would  be  allowed  on  all  payments  after 
the  first''  admissible  in. contradiction  to  the  terms  of  the  pol- 
icy.228 

§  3829.  Foreign  Judgment. — The  prerequisites  for  the 
admission  of  a  foreign  judgment  in  evidence  are  the  proper 
authentication  of  the  same,  and  proper  jurisdiction  both  over 
the  subject  matter,  the  question,  and  the  parties.220  And 
where  these  prerequisites  have  been  established  the  judgment 
is  admissible  by  the  courts.  Upon  this  point  Mr.  Marshall 
says:  "A  certain  comitas  gentium,  as  it  has  been  called,  is 
said  to  prevail  amongst  all  civilized  states  by  which  the  judg- 
ments of  tribunals  having  competent  jurisdiction  in  any  one 
state  are  regarded  by  the  courts  of  all  others  as  conclusive 
upon  the  subject  upon  which  they  have  been  pronounced."  227 
The  cases  in  which  perhaps  most  frequently  foreign  judgments 
have  been  introduced  are  those  where  the  purpose  has  been  to 
establish  a  breach  of  the  warranty  of  neutrality.  To  establish 
such  breach  the  sentences  of  foreign  courts  of  prize  are  intro- 
duced, and  in  England  such  sentences,  when  the  court  appears 
to  have  been  one  of  competent  jurisdiction  as  above  stated, 
are  held  conclusive  evidence  in  actions  upon  policies  of  insur- 
ance, and  upon  every  subject  immediately  and  properly  with- 
in the  jurisdiction  of  such  foreign  courts,  and  for  which  they 

223  Bloackerly  v.  Continental  Tns.  Co.,  83  Ky.  574. 
124  Insurance  Co.  v.  Mowry,  90  U.  S.  "1 1. 

223  Fowler  v  Metropolitan  L.  Ins.  Co.,  116  N.  Y.  GS9. 

224  1  Greenleaf  on  Evidence,  14th  ed.,sec.340.  See  notes  82  Am.  Dec. 
411-14;  1  Am.  Dec.  324-20;  Gunu  v.  Peakes,  30  Minn.  177;  1  Am.  St. 
Rep.  061;  Dore  v.  Thornburge,  00  Cal.  G4;  25  Am.  St.  Rep.  100;  Dun- 
st.in  v.  Higgins,  138  N.  Y.  70;  34  Am.  St.  Rep.  431;  St.  Sure  v.  Linds- 
fcl.lt,  82  Wis.  346;  33  Am.  St.  Rep.  50. 

127  1  Marshall  on  Insurance,  ed.  1S10,  391. 
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have  professed  to  decide  judicially.228  From  toe  opinion  of 
Lord  Ellenborough  and  the  decisions  in  other  cases  it  will  be 
seen  that  the  rule  in  England  is  settled  as  to  the  admissions  of 
such  judgments  in  conformity  to  the  principles  we  have 
stated.229  In  the  United  States  the  decisions  are  not  unani- 
mous upon  the  weight  to  be  given  such  judgments  when  ad- 
mitted in  evidence.  Some  cases  hold  them  to  be  only  prima 
facie  evidence  of  the  points  adjudged;  and  this  seems  to  be 
the  rule  in  the  New  York  cases,  23S  and  the  same  rule  has  been 
held  in  Massachusetts.231  In  the  federal  courts,  however,  the 
rule  adopted  by  the  English  courts  controls,  and  such  sen- 
tences are  received  in  evidence  in  accordance  with  the  prin- 
ciples already  mentioned.232  And  though,  as  we  have  seen, 
there  is  some  conflict  of  decision  even  in  the  courts  of  a  single 
state,  we  think  the  rule  here  may  be  said  from  the  weight  of 
authority  to  be  that  foreign  judgments  will  be  admitted  in 
accordance  with  the  foregoing  principles.  It  has  been  held 
that  where  the  judgment  depends  upon  the  municipal  laws  of 
the  country  where  it  is  rendered,  it  should  be  given  great 
weight,  but  that  if  under  international  laws,  it  may  be  disre- 
garded.233 Under  the  provisions  of  the  constitution  full  faith 
and  credit  must  be  given  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state,  though  there  is  some  question 
as  to  inadmissibility  of  evidence  showing  that  the  court  had  no 

■■  Bolton  v.  Gladstone,  5  East,  155,  per  Lord  Ellenborough;  Tarle- 
ton  v.  Tarleton,  4  Maule  &  S.  20;  Goddard  v.  Gray,  L.  R.  6  Q.  B.  139. 

m  Bell  v.  Carstains,  14  East,  374,  392;  Hughes  v.  Cornelius,  Carth. 
32;  7  Raym.  473;  1  Show.  143. 

230  New  York  Fireman's  Ins.  Co.  v.  De  Wolf,  2  Cow.  (N.  Y.)  57; 
Francis  v.  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.)  404;  Goix  v.  Low,  2  Johns. 
(N.  Y.)  4S0;  Johnson  v.  Ludlow,  2  Johns.  (N.  Y.)  481;  Kemble  v. 
Rhinelander,  3  Johns.  (N.  Y.)  130;  Radcliff  v.  N.  S.  Ins.  Co.,  9  Johns. 
(N.  Y.)  277.  See  contra,  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  (N.  Y.) 
G4;  Ludlow  v.  Dale,  1  Johns.  (N.  Y.)  16. 

231  Robinson  v.  Jones,  8  Mass.  536.  See  contra,  Baxter  v.  North 
Eastern  Ins.  Co.,  6  Mass.  279. 

232  Croudson  v.  Lenard.  4  Cranch  ilJ.  S.),  435;  The  Mary,  9  Cranch 
(U.  S.),  126;  Bradstreet  v.  The  Neptune  Ins.  Co.,  3  Sum.  (C.  C.)  600. 

"»  Rose  v.  Homely,  4  Cranch  (.U.  S.),  241. 
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jurisdiction  of  the  parties.234  Former  judgments  have  alse 
been  held  conclusive,  though  evidence  is  held  admissible  to 
show  that  the  ground  upon  which  such  former  judgment  vvus 
rendered  was  the  premature  bringing  of  the  suit.235 

§  3830.  Judgment — Authentication  of. — A  foreign  judg- 
ment must  be  properly  authenticated  to  be  admissible.230  By 
the  common  law  the  official  authentication  of  a  record  by  the 
seal  of  the  court  is  held  to  make  it  admissible  in  evidence,237 
but  it  is  held  that  such  seal  must  be  proved.238  "Some  proof 
is  always  required  either  that  it  is  the  seal  of  the  court  by  a 
witness  who  knows  the  fact,  or  by  proof  of  the  handwriting 
of  the  judge  or  the  clerk,  or  by  an  examined  copy  compared 
with  the  original  in  the  proper  office,  or  some  other  evidences 
of  a  similar  character."239  In  Aloes  v.  Bradbury,240  Lord  El- 
lenborough  held  that  if  the  foreign  judgment  was  not  authenti- 
cated by  the  seal  of  the  court  evidence  must  be  given  showing 
that  the  court  had  no  seal;  and  in  such  a  case  it  was  held  that 
the  judgments  could  be  established  by  proof  of  the  judge's 
signature.  And  the  same  judge  held  in  Caran  v.  Stewart,241 
where  the  seal  of  the  court  was  so  worn  that  no  clear  impression 
could  be  made,  that  such  fact  did  not  authorize  the  admission 
of  a  certified  copy,  and  said:  "Since  it  appeal's  that  there  is  a 
seal  of  the  court,  it  is  necessary  that  the  judgments  of  the 
court  should  be  authenticated  under  that  seal,  and  a  mere  cer- 
tificate without  the  seal  is  inadmissible." 

at  See  Cooley's  Constitutional  Limitations,  6th  ed.,  27,  n.,  28,  n., 
60,  et  seq.  See,  generally,  Fosbier  v.  Narver,  24  Or.  441;  41  Am.  St. 
Rep.  874;  Crumlish  v.  Central  etc.  Co.,  3S  W.  Va.  390;  45  Am.  St. 
Rep.  872;  Bullock  v.  Bullock,  52  N.  J.  Eq.  561;  46  Am.  St.  Rep.  528; 
Firemen's  Ins.  Co.  v.  Thompson,  155  111.  204;  46  Am.  St.  Rep.  435; 
Ambler  v.  Whipple,  139  111.  311;  32  Am.  St.  Rep.  202. 

m  Jepson  v.  International  Alliance,  17  R.  I.  471;  23  Atl.  Rep.  15. 

SM  See,  generally,  Dunstan  v.  Higgins,  138  N.  Y.  70;  34  Am.  St. 
Rep.  431.    Examine  cases  in  last  note  to  last  section. 

m  Appleton  v.  Brayrook,  2  Stark.  6;  s.  c.,.6  Maule  &  S.  34;  Black  v. 
Brayhook,  2  Stark.  7. 

"•  Ariex,  3  East,  221;  s.  c,  4  Esp.  228. 

M»  Cattlott  v.  Pacific  Ins.  Co.,  1  Paine  (C.  C),  594,  per  Thompson,  J. 

"°  4  Camp.  28. 

*"  1  Stark.  525. 
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§  3831.  Assignment  of  Policy. — Evidence  is  admissi- 
ble to  show  that  a  written  assignment  of  a  policy  was  as  a  col- 
lateral security  for  an  obligation  from  which  the  assignor  has 
since  been  released.242  But  where  it  only  appears  in  evidence 
that  the  policy  was  issued  to  one  on  his  life,  the  premiums  be- 
ing paid  by  another,  it  is  held  insufficient  to  establish  the  as- 
signment as  collateral;243  and  in  an  action  upon  a  policy  on 
personal  property  the  plaintiff  must  prove  that  the  property 
assigned  is  the  same  as  that  insured.244  If  the  company  has 
paid  money  to  the  assignee — the  assignment  being  apparently 
genuine — in  an  action  by  personal  representatives  of  the  as- 
sured alleging  the  assignment  to  be  fraudulent  the  burden  of 
proof  is  upon  it  to  establish  such  fact.245  Again,  where  a 
policy  was  assigned  by  plaintiffs  to  A  and  by  him  to  B,  who 
testified  that  he  had  reassigned  all  interest  to  A,  it  was  held 
that  proof  might  be  given  showing  that  A  had  no  interest  in 
the  policy,  but  that  it  belonged  to  others.246 

§  3832.  Corporation  Estopped  from  Denying  Au- 
thority to  Act. — Though  acts  have  been  done  by  a  corporation 
before  it  legally  came  into  existence,  it  is  held  that  it  cannot 
set  up  its  nonexistence  as  a  defense.  Thus,  where  it  issued 
a  certificate  of  insurance  signed  by  its  president  and  secretary 
and  affixed  its  corporate  seal  thereto,  in  an  action  upon  such 
certificate  it  was  held  that  the  corporation  could  not  introduce 
evidence  showing  that  it  was  not  fully  organized  when  the 
certificate  was  issued.247  In  another  case  where  an  agent  had 
issued  a  policy,  acting  as  the  company's  agent,  it  was  held  that 
by  such  acts  of  his  he  affirmed  the  existence  of  the  company, 
and  that  he  was  its  agent,  and  that  he  could  not  on  appeal 

,u  Ayres  v.  Home  Ins.  Co.,  21  Iowa.  185;  Ayres  v.  Hartford  L.  Ins. 
Co.,  21  Iowa,  193;  Summers  v.  United  States  Ins.  Co.,  13  La.  Ann.  504. 

J"  Cunningham  v.  Smith,  70  Pa.  St.  450. 

■"  Germania  F.  Ins.  Co.  v.  McKee,  94  111.  494. 

■•  Northwestern  M.  L.  Ins.  Co.  v.  Roth,  118  Pa.  St.  329;  10  Cent 
Rep.  840. 

"•  Marsh  v.  Mim.  1  Brev.  (S.  C.)  134. 

MT  Independent  Order  of  Mut.  Aid  v.  Paine,  122  111.  625;  14  N.  E. 
Rep.  42.    See,  also,  Upton  v.  Hambrough,  3  Biss.  (C.  C.)  417. 
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claim  that  the  incorporation  of  such  company  was  not  suffi- 
ciently proven,  he  not  having  claimed  such  fact  at  the  time.2*8 

§  3833.  Presumptions. — Where  a  certain  fact  or  state 
of  facts  exists,  the  law  in  many  cases  will  presume  a  certain 
result  therefrom.  Thus,  a  person  accepting  a  policy  of  insur 
ance  will  he  presumed  to  know  the  contents  of  the  same, 
and  likewise  that  the  person  signing  the  application  for  the 
insurance  authorized  the  statements  made  therein  and  had 
knowledge  of  the  contents  of  the  same.250  So  where  lists  are 
posted  at  Lloyds,  it  is  presumed  that  the  underwriter  has 
knowledge  thereof.251  Many  other  presumptions  have  been 
sanctioned  by  the  courts,  which  we  have  already  noted  under 
their  proper  headings. 

§  3834.  Evidence — Consent  of  Partners  to  Insurance 
Procured  by  One  with  Money  Stolen  from  the  Firm. — Where 
a  member  of  a  firm  had  for  several  years  appropriated  money 
of  the  firm,  deceiving  his  partners  by  false  statements,  it  was 
held  in  an  action  by  the  partners  to  procure  the  amount  due 
upon  certain  insurance  policies  procured  with  such  money 
that  the  fact  that  some  of  the  premiums  had  been  paid 
by  the  insured  by  checks  drawn  in  the  firm's  name, 
and  which  he  had  charged  to  his  account  in  the  books  of 
the  firm,  was  not  sufficient  evidence  to  show  that  the  part- 
ners consented  to  such  use  of  the  firm's  money.252 

§  3835.      Other  Cases  of  Admissibility  of  Evidence. — 

In  an  action  upon  an  insurance  policy  evidence  may  be  intro- 
duced by  the  plaintiff  that  the  building  covered  by  the  policy 
had  been  insured  several  times  before  by  the  same  company, 

"*  People  v.  Formosa  (N.  Y.  S.  C.  1891),  40  N.  Y.  St.  Rep.  861;  16  N. 
Y.  Supp.  763. 

"•  So  held  In  Erwln  v.  New  York  Cent.  Ins.  Co.,  32  N.  Y.  Sup.  Ct. 
213;  Pindar  v.  Resolute  Ins.  Co.,  47  N.  Y.  114." 

250  So  held  In  Fletcher  v.  New  York  L.  Ins.  Co.,  3  MeC.  (C.  C.)  603; 
11  Fed.  Rep.  377;  Now  York  L.  Ins.  Co.  v.  Fletcher,  117  U.  S.  519. 

U1  So  held  In  Mackintosh  v.  Marshall.  11  Mors.  &  W.  116. 

**  Holmes  v.  Davenport  (N.  Y.  S.  C.  1S92),  18  N.  Y.  Supp.  56. 
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for  the  purpose  of  showing  that  the  purposes  for  which  the 
building  was  used  was  known  to  the  insurers.253  Sailing  or- 
ders, though  not  given  to  the  underwriters,  are  held  admissible 
to  show  the  destination  of  the  ship;254  and  it  is  also  held  that 
where  the  insurance  is  upon  a  certain  voyage  and  the  vessel 
has  started  upon  a  route  which  is  also  that  of  another  voyage, 
that  evidence  consisting  of  entries  in  her  log-book,  her  char- 
ter-party, the  instructions  to  the  master,  and  bills  of  lading  are 
admissible  to  show  the  voyage  she  made.255  A  license  is  held 
to  be  prima  facie  evidence  that  a  vessel  has  started  upon  the 
voyage  as  covered  by  the  policy  when  she  has  set  forth  from 
her  port  of  outfit.256  Where  defendant  pleaded  cancellation, 
and  it  was  shown  that  cancellation  depended  largely  upon  the 
fyets  of  the  defendant's  agents,  evidence  by  the  plaintiff  of  acts 
and  statements  by  him  was  held  admissible.257  Again,  the 
defendants  may  show  in  an  action  by  a  member  of  a  society 
for  benefits  claimed  to  be  due  that  he  was  never  examined  by 
the  medical  examiner  as  required  by  the  rules.258  And  it  is 
held  that  evidence  may  be  given  by  the  insured  which  is  ex- 
planatory of  inquiries  by  the  defendant,  though  it  is  hear- 
say.259 Again,  postmarks  upon  letters  when  proved  are  held 
to  be  admissible  as  showing  that  they  were  in  the  office  desig- 
nated,260 and  at  the  dates  named.261 

§  3836.      Other  Cases  of  Inadmissibility  of  Evidence. — 

Evidence  which  simply  prejudices  the  mind  of  the  jury  is  not 
admissible.  Thus,  where  a  policy  was  upon  a  building  used 
as  a  saloon  it  was  held  inadmissible  to  show  that  the  insured 
■was  indigent,  or  that  he  had  been  indicted  for  selling  liquor 

"»  New  York  v.  Exchange  etc.  Ins.  Co.,  9  Bosw.  (N.  Y.)  424. 

**  Houstan  v.  New  England  Ins.  Co.,  5  Pick.  (Mass.)  189. 

*"  Houstan  v.  New  England  Ins.  Co.,  5  Pick.  (Mass.)  189. 

*'  Marshall  v.  Parker,  2  Camp.  69. 

MI  Mallory  v.  Ohio  Farmers'  Ins.  Co.,  90  Mich.  112;  51  N.  W.  Rep. 
200. 

"  Baltimore  &  O.  E.  R.  Assn.  v.  Post,  122  Pa.  St.  579;  15  Atl.  Rep. 
8S5. 

»•  Jacobs  v.  National  L.  Ins.  Co.,  1  MacAr.  (D.  C.)  632. 

*"  Rex  v.  Johnson.  7  East.  5. 

"l  Rex  v.  Plimer,  Russ.  &  R.  C.  C.  264. 
Joyce,  Vol.  IV.— 230 
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without  a  license.202  After  the  insurers  have  made  a  contract 
of  insurance  they  cannot,  in  the  absence  of  fraud  or  material 
misrepresentation,  give  evidence  showing  that  they  were  igno- 
rant as  to  the  manner  of  the  occupation  of  the  premises.203 
Xor  is  evidence  that  the  rate  of  insurance  charged  is  less  than 
that  which  is  charged  on  the  same  kind  of  risks  by  companies 
in  the  vicinity  admissible  to  show  that  the  insurers  were  igno- 
rant of  the  nature  of  the  insured's  business.264  Nor  may 
insurers  show  that  a  partnership  is  by  reason  of  noncompliance 
with  the  law  a  general  partnership  and  not  a  limited  one,  as 
claimed  by  the  members  thereof.265  To  ascertain  the  age  of 
a  house  evidence  of  the  age  of  the  materials  used  is  held  not 
admissible  to  show  how  old  the  house  is.260  "Where  in  an  ac- 
tion upon  a  mutual  benefit  certificate  it  appeared  that  the 
member  had  been  expelled  by  the  tribunal  of  the  society,  evi- 
dence that  at  the  time  the  expulsion  took  place  the  insured 
was  sick  with  the  fatal  disease  from  which  he  died  was  held 
inadmissible,  it  being  unaccompanied  by  any  offer  to  show  that 
the  order  was  trying  to  expel  him  because  he  was  sick,  and  for 
the  purpose  of  avoiding  the  payment  of  his  benefit  certificate, 
and  there  being  nothing  in  the  record  or  in  the  terms  of  the 
propositions  of  law  submitted  to  the  court  to  indicate  that  the 
case  was  tried  upon  any  such  theory.267  "Where  the  insured 
made  his  application  for  insurance  subsequent  to  an  application 
for  a  pension,  affidavits  of  third  parties  taken  at  the  time  of 
the  application  for  the  pension  containing  statements  as  to 
insured's  health  at  that  time  are  inadmissible  in  an  action  on 
the  policy,  it  not  appearing  that  insured  procured  such  affi- 
davits or  knew  of  their  contents.268 

§  3837.     Evidence — General  Matters. — The  rules  of  evi- 
dence cannot  be  changed  by  a  provision  in  the  policy  that  the 

*"  Dcitz  v.  Providence-Washington  Ins.  Co.,  31  W.  Va.  851;  11  S. 
E.  Rep.  50. 
108  Audobon  v.  Excelsior  Ins.  Co.,  27  N.  Y.  21G. 
184  Teople's  Ins.  Co.  v.  Spencer,  53  Pa.  St.  353;  91  Am.  Dec.  217. 
,ra  Clement  v.  British  American  Assur.  Co.,  141  Mass.  208. 
■"  Phoenix  Ins.  Co.  v.  Pickel,  125  Ind.  52;  29  N.  E.  Rep.  432. 
*"  Croak  v.  High  Order  I.  O.  F.  (111.  1896),  44  N.  E.  Rep.  525. 
«*  Mut.  L.  Ins.  Co.  v.  Selby,  72  Fed.  Rep.  980. 
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evidence  of  the  injury  causing  death  shall  be  "direct  and  affirm- 
ative."269 If  the  policy,  applications,  and  receipts  indicate 
that  the  policy  was  issued  to  the  insured  upon  his  own  life,  and 
that  he  has  chosen  to  make  certain  persons  beneficiaries,  evi- 
dence that  the  assessments  were  paid  by  the  beneficiaries  is 
not  sufficient  to  rebut  such  showing.270  If  the  insured  seeks 
to  recover  damages  for  vexatious  delays  in  the  payment  of  the 
amount  due  upon  the  policy,  he  must  show  that  no  reasonable 
ground  existed  for  contesting  the  amount  or  validity  of  the 
claim.271  Rules  of  evidence  may  be  changed  or  prescribed 
by  the  legislature,  but  they  cannot  be  created  so  as  to  operate 
retrospectively.272  Where  in  an  action  upon  an  insurance  pol- 
icy suit  is  brought  in  the  name  of  the  insured  for  the  use  of 
others,  such  fact  is  immaterial,  and  proof  of  the  assignment  of 
the  policy  is  also  immaterial  and  not  prejudicial  to  defend- 
ant.273 

§  3838.  Competency  of  Witnesses. — The  rule  as  to  the 
competency  of  members  of  a  corporation  as  witnesses  is  mod- 
ified to  a  great  extent  by  statutes.  In  some  states  all  disquali- 
ueations  are  removed.  In  those  where  an  interest  disqualifies 
it  is  held  that  it  must  be  an  interest  in  the  event  of  the  suit 
on  trial,  and  not  merely  in  the  question  to  be  decided.274 
Again,  it  has  been  held  that  where  the  president  and  secretary 
of  an  insurance  company  are  not  stockholders,  that  they  are 
competent  witnesses.275  So  the  captain  of  the  boat  at  the 
time  of  the  loss  is  held  to  be  a  competent  witness,  since  his 
interest  is  said  to   be  too  indirect  and   remote  to    disqualify 

*•  Reynolds  v.  Equitable  Ace.  Assn.,  1  N.  T.  St.  Rep.  738. 

1X0  Fairchild  v.  Northeastern  etc.  Ins.  Assn.,  51  Vt.  613. 

m  Mack  v.  Lancashire  Ins.  Co.,  2  McCrary  (C.  C),  211. 

m  Hope  Mut.  Ins.  Co.  v.  Flynn,  38  Mo.  483;  90  Am.  Dec.  438. 

"3  Fireman's  Ins.  Co.  v.  Borusch,  (111.  1896),  44  N.  E.  Rep.  285. 

"*  Perine  v.  Grand  Lodge,  48  Minn.  82;  50  N.  W.  Rep.  1022;  21  Ins. 
L.  J.  213.  As  to  officers,  see  United  States  Ins.  Co.  v.  Johns.  4  Dall. 
(TJ.  S.)  412;  Philadelphia  Ins.  Co.  v.  Washington  Ins.  Co.,  23  Pa.  St. 
250.  As  to  agents,  see  Ruan  v.  Gardner,  1  Wash.  (C.  C.)  145;  Mackey 
v.  Rhinelander,  1  Johns.  Cas.  (N.  Y.)  40S;  Insurance  Co.  v.Binn  (Ind.), 
12  N.  E.  Rep.  315. 

*75  National  F.  Ins.  Co.  v.  Crane,  16  Md.  260. 
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him.270  So  also  is  the  pilot,  if  on  board  when  the  loss  occur- 
red, competent  to  prove  the  loss;277  and  a  stevedore  employed 
to  stow  a  cargo  has  been  held  a  competent  witness  to  prove 
that  it  has  been  properly  stowed."8  Again,  in  an  action  upon 
a  policy  on  goods  the  supercargo  who  had  a  share  in  the  profits 
was  held  a  competent  witness,2"9  and  in  an  action  upon  a  fire 
policy  issued  to  the  mortgagor  of  property  the  mortgagee  was 
held  a  competent  witness.2S0  But  a  person  is  not  competent 
to  testify  as  to  the  condition  of  a  vessel  or  a  part  thereof  when 
he  has  made  no  examination.281 

*"  Ruan  v.  GardDer,  1  Wash.  (C.  C.)  145;  Howell  v.  Cincinnati  Ins. 
Co.,  7  Ohio,  pt.  1,  2TG.  See,  also,  Hicks  v.  Fitzsimmons,  1  Wash.  (0. 
C.)  279. 

m  Valran  v.  Canal  Ins.  Co.,  10  Ohio,  5G1. 

m  Rawkln  v.  American  Ins.  Co.,  1  Hall  (N.  Y.),  619. 

*"  Robertson  v.  French,  4  Esp.  246. 

"■  Columbian  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507. 
410:  41  N.  Y.  St.  Rep.  8S4. 

381  Voison  v.  Council  Ins.  Co.,  02  Hun  (N.  Y.),  4;  10  N.  Y.  Supp. 
Rep.  8S4. 
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"A  MARKET."— Insurance  to,  at  and  from,  §  1515. 
ABANDONMENT  AND  TOTAL  LOSS— MARINE   RISKS: 

abandonment  after  repairs  by  assured,  §  3042. 

abandonment  and  constructive  total  loss — generally,  §  2892. 

abandonment  and  constructive  total  loss  of  ship  and  freight:  ap- 
portionment: doctrine  in  this  country,  §  2918. 

abandonment  and  constructive  total  loss  of  ship  and  freight :  ap- 
portionment: English  doctrine,  §  2917. 

abandonment  and  illegal  sale  confers  no  rights,  §  3127. 

abandonment  and  total  loss  in  case  of  freight — generally,  §  2893. 

abandonment  as  related  to  subrogation,  §  3538. 

abandonment  defined,  §  2892. 

abandonment  extends  to  assuied's  interest  or  amount  at  risk,  §  2905. 

abandonment  has  reference  to  property  at  risk  at  time,  §  2955. 

abandonment  is  incident  of  doctrine  of  indemnity,  §  28. 

abandonment  on  profits:  total  and  partial  loss  commissions,  §  2912. 

abandonment  or  change  of  voyage  terminates  risk,  §  1531. 

abandonment  to  second  or  different  insurers:   salvage  apportion* 
ment,  §  2957. 

absolute  and  constructive  total  loss  distinguished,  §  2894. 

"  absolute  and  total  loss  only"  :  jettison,  §  2937. 

"absolute"  or  "actual"  total  loss  only,  §  2936. 

absolute  total  loss;  abandonment  unnecessary,  §  2901. 

absolute  total  loss  generally,  §  2894. 

acceptance :  abandonment  validly  made  continuing  though  accept- 
ance refused,  §  2993. 

acceptance :  acquiring  and  holding  title  under  distinct  right  not  an 
acceptance,  §  2989. 

acceptance:  agency  or  trusteeship  of  assured,  §  3117. 

acceptance :  assurer  not  bound  to  refuse  acceptance :  silence :  cases 
of  nonacceptance,  §  2992. 

acceptance  binds  both  parties,  §  2985. 

acceptance:   constructive  acceptance  regardless  of    fiftv   per  cent 
total  loss  rule,  §  2988. 

acceptance:  effect  upon  assured's  rights  and  assurer's  liability  of 
nonacceptance:  disclaimer  of  interest  in  salvage,  §  2995. 

acceptance  implied:  taking  possession  of  vessel,  S  2987. 

acceptance :  merely  taking  possession  of  vessel  and  deficiency  in  re- 
pairs as  affecting  acceptance,  §  2991. 

acceptance:  mortgagor:  subrogation,  §  3538. 

acceptance:    retroactive    effect  of    abandonment   and    acceptance, 
§  2994. 

acceptance  under  circumstances  of  doubt  as  to  right  to  abandon, 
§  2986. 

acceptance:  what  acts  of  assurer  by  his  agent  do  and  do  not  con- 
stitute acceptance,  §  2990. 

advice  of  loss:  character  of  the  information:  actual  state  of  facts, 
2971. 

(3071) 
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ABANDONMENT  AND  TOTAL  LOSS    Continued. 

advice  of  lose:  necessary  source  and  means  or  information  author- 
izing notice,  §  2970. 
agent's  power  to  make:  master,  §  634. 
arrests,  restraints,  and  detainments:  embargo,  etc.,  §2996. 
arrival  of  par!  of  goods  :   fifty  per  cent  rule  in  such  case,  §  3014. 
arrival  of  ship:  continuation  of  risk:  completion  of  voyage:    ship 

on  arrival  not  worth  repairing,  or  repairs  exceeding  fifty  per  cent: 

freight,  §  8013. 
assured  must  have  some  interest  to  abandon:  consignee,  §  2911. 
assurer's  refusal  to  pay  bottomry  bond  for  repairs,  §3132. 
blockade,  §  2997. 
capture  after  right  to  abandonment  accrues;  right  taken  away 

by,  §  3001. 
capture  and  recapture:  vessel  and  cargo  held  as  security:  expen- 
sive and  doubtful  litigation  necessary  to  recover,  §  3UU5. 
•capture  and   seizure,   §  3003. 

capture,  how  far  restrained  by  stipulations.  §  3002. 
capture,    danger,    detention,    etc.:    imminent  danger:    how  far 

abandonment  justified,  §  2999. 
same  subject:  acceptance  of  cargo  at  another  port  Dy  consignee, 

§  3000. 
cargo  and  profits    Insured  separately:    double    abandonment,  § 

2958. 
cargo  owner  liable  for  contribution,  §  3443. 
constructive  total  loss:  outfits  of  whaling  ship,  §  291G. 
effect  of  clause  requiring  assignment  and  transfer  of  Interest: 

extent  of  interest  transferred,  §  2904. 
effect  of  parting  with  interest.  §  2050. 
election  to  abandon   necessary,    notwithstanding   fifty   per  cent 

and  actual  or  technical  total  loss  clause,  §  2897. 
election  to  abandon  necessary  to  recovery  of  constructive  total 

loss,  §  2Mi<;. 
election  to  abandon:  recovery  for  total  or  partial  loss,  §  2895. 
English  registry  acts:  vesting  of  title  to  ship,  §  2983. 
extreme  and  imminent  danger  of  destruction,  §  3009. 
fifty  per  cent  rule,  §§  3061-3077,  3104. 
fifty  per  cent  rule  and  repairs,  §  3008. 
freight:  actual  freight  pending  less  than  valuation:   freight  on 

board  or  not  on  board,  §  2907. 
freight:  affreightment:  freight  which  might  have  boon  earned: 

cargo  partly  loaded:  contract  for  freight:  cargo  ready,  etc.,   § 

2935. 
freight:  assignment  to  assured  by  underwriter  on  vessel  on  com- 
promise: recovery  of  freight  less  pro  rata,  §  2919. 
freight:  claim  for  pro  rata  freight,  §  2924. 

freight:  clause  not  to  abandon   vessel  except  loss  exceeds  one- 
half  value    not  applicable  to   freight    claim   based  on  loss  of 
cargo,  S  2931. 
freighl  earned,  §  2923. 

freight  earned:  goods  transshipped:  new  or  substituted  voyage, 

§  2925. 
freight    earned*  or    due:    successive    passages:     freight    valued: 

freight  out  and  home.  §  2908. 
freight  earned:    part    of  cargo    reaching    abandonee    on  cargo, 

equivalent  to  reaching  owner,  §  2926. 
freight  for  forwarding  In  excess  of  original  freight,  §  2930. 
freight  for  forwarding  less  than  original  freight,  g  2927. 
freight  for  forwarding  same  as  original  freight,  §  2928. 
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freight  for  forwarding  same  as  original  freight:  river  risk,  § 
2929. 

freight:  fraudulent  and  designed  exposure  to  peril  distinguish- 
ed from  mere  negligence  of  master  and  mariners,  §  3010. 

freight:  how  far  freight  upon  cargo  a  charge  upon  underwriter 
on  cargo  as  between  insured  and  insurer,  §  2921. 

freight  paid  in  advance:  specie  and  returns  thereof:  "cash  on 
account  of  freight,"  §  2933. 

freight:  stipulation  not  to  abandon  in  case  of  blockade,  §  2998. 

freight:  surrender  of  cargo  or  voluntary  abandonment  of  voy- 
age where  freight  due  or  might  have  been  earned:  master's 
right  to  earn  freight  and  duty  to  forward  goods,  §  2922. 

freight' valued:  accounting  for  freight  as  salvage:  goods  of  as- 
sured and  other  shippers  on  board,  §  2981. 

freight  valued,  carried  or  not  carried,  laden  or  to  be  laden:  part 
of  cargo  laden,  §  2934. 

freight  valued  in  excess  of  value  of  carriage  of  goods,  §  2910. 

freight  valued:  loss  of  vessel  and  specie  on  board  to  purchase 
cargo,  §  2909. 

freight:  vessel  arriving:  obligations  of  consignee  to  obtain  per- 
mission to  land  cargo:  freight  earned,  §  2932. 

how  far  right  to  abandon  favored  by  the  courts,  §  2899. 

insurer  as  assignee  of  owner  of  cargo  may  be  liable  for  freight 
money  to  owner  who  has  settled  with  insurer  on  vessel,  § 
2920. 

insurer  no  interest  in  freight  by  abandonment  when  earned,  § 
1617. 

Invalid  abandonment  of  no  effect,  §  2900. 

jettison  contribution  need  not  be  first  demanded,  §  3006. 

legal  effect  of  abandonment,  §  29,  note. 

liens,  encumbrances,  contracts  with  third  persons,  charges,  ex- 
penses, and  liabilities  arising  from  abandonment.   §   2980. 

loss  or  retardation  of  voyage:  ship,  cargo  and  freight.  §  3015. 

loss  total  at  date  of  abandonment:  revival  of  right  to  abandon, 
§  2969. 

master's  agency:  abandonment,  §§  3115,  3116. 

master's  inability  to  communicate  with  owners'  abandonment, 
§  311S. 

master's  inability  to  obtain  funds:  abandonment,  §  3118. 

not  validated  by  subsequent  events:  new  abandonment,  §  2972. 

notice  and  proof  of  abandonment  necessary:  object  and  purpose 
of  notice:  how  far  claim  for  total  loss  implies  abandonment,  § 
2960. 

owner  of  part  interest:  joint  owner:  cotenant,  mortgagor,  mort- 
gagee: lienor:  abandonment.  §  2902. 

part  of  cargo  discharged,  balance  on  board:  freight  at  risk,  § 
2906. 

peril  removed  before  loss  takes  place,  §  2944. 

place  of  peril  may  enhance  probability  of  total  loss,  §  3012. 

recalklng  and  recoppering  exceeding  vessel's  repaired  value,  § 
3083. 

recapture:  abandonment,  §  3004. 

recovery  or  restoration  of  property  or  indemnity  received  be- 
fore abandonment,  §  2948. 

sails,  etc.,  saved,  not  a  fund  in  assured's  hands  to  defray  ex- 
penses of  getting  off  stranded  vessel,  §  29S4. 

■sale  after  abandonment.  §  3121. 

separate  interests  in  ship,  cargo  and  freight:  abandonment,  § 
2915. 
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several  kinds  of  merchandise  insured  distinctly  nnd  separately: 
separate  valuation,  §  29J  I. 

several  kinds  of  merchandise  insured  for  one  sum:  part  cannot 
be  abandoned,  9  2913. 

shall  not  abandon  until  "ascertained  that  the  recovery  and  re- 
pairs of  said  vessel  are  Impracticable,"  §  2043. 

ship,  abandonment  of:  no  loss  of  freight  where  freight  earned, 
L61T. 

Btranding:  submersion:  abandonment.  §  3007. 

subrogation:  abandonment:  equities  under  carrier's  contract,   § 

3547. 
successive  perils:  abandonment,  §  2003. 

sufficiency:  abandonment  must  be  positive,  absolute,  and  uneon- 
dJtional:  assured's  acts  of  ownership:  form  immaterial  and 
writing  unnecessary,  §  2078. 

sufficiency  of  abandonment  and  cases,  §  2076. 

sufficiency  of  abandonment:  subject  mutter  clearly  indicated 
though  not  expressly  named:  "advances  on  board."  §  2077. 

sufficiency:  though  wrong  cause  assigned  may  recover  actual 
loss.  §  2074. 

sufficient  cause  stated:  noncommunication  of  additional  causes 
or  of  all  causes.  §  2075. 

sufficient  grounds  nnd  true  causes  must  be  assigned,  §  2073. 

time:  abandonment  by  mortgagee:  reasonable  time,  §  20G6. 

time:  assured  must  not  await  results:  must  abandon  in  reason- 
able time,  §  2061. 

time:  effect  of  stipulation  as  to  time  of  abandonment  or  agree- 
ment keeping  right  in  abeyance.  §  2967J 

time:  how  far  delay  affected  by  fact  that  assurer  not  prejudiced 
thereby,  §  2068. 

time:  how  far  notice  in  reasonable  time  affected  by  available 
means  of  speedy  communication.  §  2065. 

time:  state  of  facts  existing  at  time  of  abandonment  controls 
here.  §  2946. 

time:  ultimate  state  of  facts  when  action  brought  controls  in 
England  as  to  abandonment.  §  2945. 

time:  what  constitutes  reasonable  time.  §  2963. 

lime:  what  is  not  reasonable  time,  §  20H4. 

time:  where  property  would  perish  before  notice  could  be  re- 
ceived, S  2962. 

title:  how  far  abandonment  transfers,  §  2079. 

to  insurer's  agent.  §  003. 

total  cannot  be  changed  into  a  partial  loss  by  acts  of  assurer 
after  abandonment.  §  2947. 

total  loss  of  value,  abandonment.  §  2042. 

total,  subsequent  to  partial,  loss.  §  "01  r.. 

unnecessary  to  abandon,  in  case  of  absolute  total  loss:  same, 
poods,   commissions,  and  profits:   freights,   §   2001. 

unnecessary   to  abandon    in   reinsurance.    §    120. 

vessel  deserted  by  mariners  because  of  inability  to  extricate  her 
from  peril,  or  in  case  of  wrecking,  or  to  save  lives,  etc.,  §  3011. 

voyage,  abandonment  of.    See  Change  of  Voyage. 

voyage:  abandonment  of:  attachment,  etc.  of  risk.  §  1488. 

voyage  defeated,  or  loss  caused  by  a  peril  not  insured  against, 
§  2959. 

voyage  insured,  abandonment  of:  attachment  and  duration  of 
risk  on  poods.  §  1585. 

waiver  of  abandonment,  purchase  by  assured,  etc.,  §  3017. 
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waiver:  revocation  and  estoppel:  insured  and  Insurer  generally: 

miscellaneous  eases,  §  3018. 
when  abandonment  justified  by  sale,  §  3122. 
when  abandonment  may  be  made— generally,  §  2898. 
wh<  d  abandonment  necessary  to  recover  total  loss:  sale,  §  3123. 
when  assured's  possession  has  never  been  parted  with:  salvors 

as  asents  of  assured:  abandonment,  §  2982. 
where  repairs  place  vessel  though  unsound  in  same  condition: 

abandonment,  §  3105. 
whether  abandonment  excluded    by 'clauses  "free    from  partial 
loss,"  "free  of  average,"  etc:  same,  perishable  goods,   §  2938- 
2941. 
ABANDONMENT  OF  SUIT,  and  bringing  another;  limitation  clauses 

for  auine,  §  3204. 
ABATEMENT  of  action  brought  before  time  limit  for  suing,  §  3182. 

plea  in,  §  3692. 
ABORTION— illegal  acts  of  assured,  §  2S51. 

public  policy,  §  2731. 
ABSENCE  of  assured  as  excuse  for  nonpayment  premiums,  etc.,  § 
1352. 
of  defendant:  inability  to  serve  summons:  time  limit  for  suing, 
§  3215. 
"ABSENT  BKOTHER"  as  beneficiary,  §  763. 
ABSOLUTE  INTEREST— owner  of,  in  property:  insurable  interest 

of,  §  994. 
ABSOLUTE  TOTAL  LOSS— cattle  jettisoned,  part  saved,  §  3441. 

See  Abandonment. 
ACCEPTANCE— approval  under  agreement,  §  58. 
consignee's  right  to  inspect  goods  before,  §  2815. 
must  not  differ  from  proposal,  §  63. 
of  application  may  be  qualified,  §  56. 
of  policy  after  loss,  too  late,  §  70. 
of  policy  by  insured  completes  contract,  §  55. 
of  proposition  to  cancel  must  be  of  the  whole,  §  1652. 
overdue  premium:  unconditional  offer  to:  tender,  §  1366. 
overdue  premiums  and  assessments,  §§  1364,  1365. 
risk  may  be  implied,  §  60. 

when  conditional  of  overdue  premiums,  etc.,  §  1367. 
when  place  of  mailing  is  place  of  contract,  §  231. 
written  on  books:  condition  precedent,  §  70. 

See  Abandonment;  Application;  Policy:  Risk. 
ACCIDENT  and  "casualty"  insurance  distinguished.  §§9,  2862. 
as  excuse  for  nonpayment  premium,  assessment,  etc.,  §  1350. 
concealment  arising  from,  §  1847. 
date  of  in  proofs:  conclusiveness  of,  §  3319. 
death:  proximate  cause,  §  2833. 
defined:   distinction   between    accidental  death    and    accidental 

means,  §  2863. 
disabling  ship:  chartered  freight:  losses,  §  2732. 
from  fire;  lightning,  §  2790.  note, 
full  particulars  of,  §  3334,  3335. 

hernia:  surgical  operation:  death:  proximate  cause,  §  2S33. 
illustrative  cases,   §§  2864.  2S66. 
insurance  covers  elevator  policies,  §  8. 
Insurance  covers  horse  and  vehicle  policies,  §  8. 
insurance  covers  liability  policies,  §  8. 
insurance  defined,  §  8. 

insurance,    newspaper    company    cannot    carry   on,    §§  43,    note, 
2535. 
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Insurance,  origin  of,  §  viil. 

Insurance,  when  not  contract  of  Indemnity,  §  27. 

lapse  i>f  policy  by,  as  excuse  for  non-payment  premium,  etc., 
§  1352. 

liability  limited,  damages,  §  34G2. 

negligence,  §§  28-15,  2846. 

newspaper  contract,  §§  43,  note,  2535. 

in  >n  payment  of  assessment  due  after  date  of,  §1234. 

notice  and  proofs,  §§3283,  3284,  3311. 

persona]  injuries  to  Beveral  by  one  cause,  §  2S02. 

posl   mortem:  exhumation,  §§  3401,  3304. 

relief  In  equity,  §  3511. 

representations  made  through,  §5  1002.  1903. 

ri-dit  to  make  post-mortem:  exhumation,  §  3401. 

risk  and  loss  in  accident  insurance:  generally,  §2862. 

risk  on  lives  of  partners:  dissolution,  §  22SE 

starch  dust  Igniting,  causing  Are,  §  2772. 

ticket  to  travelers:  construction,  §  2867. 

time  limit  for  suing,  §  3102. 

to  property:  loss  by  tire  excepted,  §  2633 

total  disability  and  death:  proof  of  death,  §  3284. 

violation  of  law,  §  2610. 

what  constitutes  an  accident:  cases,   §  2864. 

What  does  not  constitute  an  accident:  cases,  §  2S66. 

when  presumption  against  suicide.   §  2S65. 

See  Risks  and   Losses:  Excepted  Risks  and  Losses:  Total  Loss 
and  Total  Disability. 
ACCIDENT:     SPECIAL     RISKS     AND     LOSSES— accident     after 
completion  of  travel  as  passenger  on  public  conveyance,  §  2875. 

accident  to  employee  in  performance  of  services  or  while  do- 
ing acts  incident  to  employment,  §  2869. 

accident  while  boarding  moving  conveyance:  commencing  or 
continuing  travels,  §  2871. 

accident  while  doing  necessary  act  as  passenger  at  time  of  com- 
pletion of  journey,  ■§  2S74. 

against  accidental  injuries  which  shall  not  be  fatal:  computa- 
tion of  time:  construction,  §  2868. 

asphyxiation  caused  by  the  action  of  water  or  inhaling  gases,  § 
2881. 

character  of  death,  whether  accident,  or  disease  caused  by  con- 
tact with  "bacilli,"  putrid  matter,  etc:  malignant  pustule:  in- 
oculation of  virus;  blood  poisoning,  §  2S78. 

disease  causing  death  "directly  or  jointly  with  such  accidental 
injury."  §  2879. 

Injury  or  death  inflicted  by  felonious  acts  of  another  or  inflicted 
by  wrongdoer,  §  28S2. 

locomotive  engineer  may  be  protected  by  general  ticket  cover- 
ing accidents  to  travelers:  construction:  intent  of  parties,  § 
2867. 

occupation  of  insured:  loss  of  time:  change  of  occupation,  § 
2870. 

taking  poison  or  an  overdose  of  medicine,  §  2S77. 

traveler  not  bound  to  remain  inside  cars  stopping  several  min- 
utes at  intermediate  stations,   §   2873. 

walking  as  part  of  a  continuous  Journey  to  make  necessary  con- 
nections  while  traveling  by  public  or  private  conveyance,  § 
2S72. 
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walking  not  for  purpose  of  making  traveling  connections,  but 
to  terminate  journey  after  leaving  public  conveyance,  §  2876. 

■where  death  is  not  from  accident  but  by  disease,  §  2880. 
ACCIDENTAL  death  and  accidental  means  distinguished,  §  2803. 

ignition  of  soot  in  chimney:  fire,  §  L'TTM. 

ignition  of  soot:  proximate  cause,  §  2833. 

injury.  §S  2833,  2837. 

or  unintentional  self-killing,  §  20.10. 

shooting:  tetanus:  death:  proximate  cause,  §2833. 
See  Accident. 
ACIDS— deck  load,   §  3419.  note. 

ACCOUNT  OF  STOCK— not  continuing  warranty,  §  1988. 
ACCOUNTING— bill  for,  §  3094. 

equity:  tontine  policy,  §§  309,  3518. 

of  vendor  to  vendee  for  insurance  money,  §  3525. 

partnership  funds:  equity,  §  3530. 
ACCOUNTS— between  agent  and  assurer:  payment  of  loss,  §  677. 

books  of,  etc.:  proofs  of  loss,  §§  8331,  3332. 

evidences  and  securities  of  property:  description,   §  1705. 

insurance  of,  §  2516. 

keeping  of  books  of  in  iron  safe,  §  2003. 

settled  monthly:  guarantee  against  embezzlement,   §  1990. 
See  Merchandise;  Particular  Account. 
ACT  OF  GOD— as  excuse  for  nonpayment  premiums,  assessments, 

etc.,  §  1350. 
ACTION— accounting:  tontine  policy:  equity,  §  309. 

against  agents  of  foreign  company  acting  without  license,  §  713. 

against  carrier,  §  3490. 

against  carrier  for  negligence:  loss  by  fire:  damages,  §  3454. 

against  company  by  average  adjusters,  §  706. 

against  master  for  neglect  of  duty:  average  adjustment,  §  3443. 

against  receiver,  by  agent,  §  705. 

against  reinsurer:  rights  of  original  insured,  §  135. 

against  reinsurer:  when  may  be  brought,  §  135. 

against  shipowners  by  insurers  on  payment  to  agents  making 
advances,  §  3490. 

agent  in  own  name  insuring  for  whom  it  may  concern,  §  720. 

agent  in  own  name,  policy  "for  whom  it  may  concern,"  §  619. 

agent's  bond,  §§  708,  709. 

agent's  bond:  laches  of  principal:  notification  of  sureties,  §  709. 

agent's  bond:  prior  defaults,   §  710. 

alias  writ:  new  action:  time  limit  for  suing,  §  3215. 

arbitration:  rebuilding,  §  34S5. 

as  affected  by  arbitration  and  award,  §§  3232-3237,  3240,  3248, 
3250,  3252,  3254-3250.  3258-3260,  3263,  3204. 

assignee  against  assignor  of  void  policy,  §  34S5. 

assignee  in  own  name,  §  2305,  note. 

assignee  of  claim,  §  34S5. 

assignment  by  receiver  or  assignee.  §  3502. 

assignor  intoxicated  when  policy  assigned,  §  2306. 

assumpsit,  §  3470. 

assumpsit  to  recover  back  money  for  which  no  benefit  received, 
§  1430. 

assured  in  own  name  after  bankruptcy,  for  return  of  premium, 
§   1429. 

assured's  rights    where  policy    wrongfully    canceled    or  termi- 
nated, §  1059. 

assurer  against  building  contractor,  §  3173. 
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at  law  on  policies:  bill  to  restrain,  §  1148, 

award  Bet  aside,  §  3262. 

barred  by  insured's  refusal  to  arbitrate.   5   32~n. 

based  on  adjustment:  new  agreement,   g  3208. 

beneficiary  may  sue  <»n  policy,  §  875. 

benefits  accruing  after  sull   brought,  §  3485. 

cans.'  of  arising  In  another  state:  time  limit  for  suing,  5  3224. 

certificate  of  "nearest"  magistrate  or  notary  prerequisite  to,   § 

3325. 
commenced;  false  swearing  thereafter.  §  3344. 
commenced   in   wrong  name:  substitution  of  new  parties:  time 

limit   for  suing,  g  3218. 
commencement  of:   defendant    not  accessible    to  service:   time 

limit    for   suing,   §   3215. 
commencement  of:  limitation  clause:  award,  §  32."  1. 
contract   after  adjustmenl   to  pay,  §  33S5. 
contribution:  lies  before  resorting  to:  who  contribute,  §  3441. 
consolidation  of,  §  3707. 
covenant,    §    3470. 

damages:  expulsion  of  member,  §  3H20. 
damages  for  unreasonable  delay  in  rebuilding,  etc.,  §  3103. 
damages  on  refusal  to  levy  assessment,  §  3403. 
debt,   §  3470. 
del  credere  agent,  §  622. 
del  credere  agent  who  pays  loss,  §  677. 
dissolution  of  company,  §  327. 
distribution  of  funds,   §  359S. 

does  not  lie  for  loss  on  refusal  to  permit  repairs,  etc.,  §  3164. 
duration  of  risk  not  specified,   §   3485. 
evidence  of  funds  to  pay  loss,   §  3485. 

for  loss,  when  proper  instead  of  action  for  award,  §§  324S,  3250. 
fund  cannot  l»e  garnished:  benefit  society,  §873. 
generally,   §  882,  note. 
In  rem  by  creditor,  §  3303. 
injunction:  rebuilding.   §  3172. 
local  agent's  bond,  §  711. 
manner  of  bringing  fixed  by  statute.  §  31<",«. 
may  he  brought  without  waiting  for  adjustment  of  average.   § 

3485. 

may  be  commenced  at  once  on  refusal  to  arbitrate,  §  3255. 

may  lie  had  on  memorandum  of  insurance,  §  65. 

may  be  on  policy  and  not  for  failure  to  prosecute  and  complete 

repairs,  etc.,  §  3163. 
may  lie  for  loss  though  assurers  rebuild,  §  3164. 
mere  Institution  of  proceeding  in  insolvency,  effect  as  to  cancel- 

lation,  S  164  t. 
money  bad  and  received:  recovery    back    of    premiums,  §  1409. 
morl  gagor  on  policy,  8  2305. 
new  action:  substitution  of  parties  after  time  limit  for  suing,  § 

3218. 

notice   and    proofs   of  loss:    condition    precedent,    §§    3275.    3280- 

3282. 
notes:  waiver  of  forfeiture,  §   1370. 
particular  account  on  oath,  condition  precedent,  §  33.%. 
premature:  time  limit  for  suing,   §  31S5. 
prematurely  brought,  §  3181. 

production  of  Invoices,  etc.:  condition  precedent.  §  3331. 
proofs  of  loss,  when  condition  precedent  to,  §  3313. 
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receiver:  collection  of  assets,  §  3593. 

receiver  to  recover  assessments:  laches,  §  514. 

recovery  against  reinsurer,  §  124. 

recovery  out  of  indemnity  fund  by  assured,  §  1182,  note. 

recovery  premiums  paid  where  contract  wrongfully  terminated, 
§  1G59. 

refusal  to  insure,  §  2852. 

renewal  policies,  §  34S5. 

representative    of    beneficiary    against    administrator    for    pro- 
ceeds, 876. 

rescission  of  contract  and  return  of  premiums  when  not  main- 
tainable, §  1408. 

return  of  premium:  when  not  maintainable,  §  1408. 

return  of  premiums:  life,  §  3485. 

revival  of  policy  where  surrender  fraudulently  obtained:  tender, 
of  premiums,  §  1322. 

right  of  accrues  when:  life.  §  3180. 

right  of  in  members  of  shipping  clubs  or  associations,  §  178. 

salvage  for  lives  of  passengers,  §  3442,  note. 

salvors:  cost  of:  general  average,  §  3441. 

shipowner  for  proportion  of  average  charges  for  wages  of  crew, 
§   3427. 

stipulation  not  to  bring  except  against  certain  attorney,  void,  § 
2531,  note. 

Stipulations  limiting  place  of  bringing,  §  2519. 

surrender  of  policy  prior  to,  §  34S5. 

tender  of  premiums  as  prerequisite,  §  1128. 

time  limit  for  bringing:  waiver:  agent's  power,  §  602. 

time  limit  for  suing:  reinsurance,  §  126. 

person  holding  fire  policy  as  collateral,  §  2315. 

premiums  earned  prior  to  default,  §  34S7. 

promise  of  insurer  to  pay  deficiency  on  sale,  §  3454. 

waiver  by  offer  to  pay  of  time  limit  for  suing,  §  3387. 

when  commenced:  time  limit  for  suing,  §§3187,  3203. 

when  executor  may  sue,  §  913. 

when  none  will  lie  on  memorandum,  §  65. 

when  not  maintainable  if  premium  not  prepaid,  §  70. 

who  may  recover  back  premium,  §§  1428,  1429. 

See  Adjustment;  Award;  Equity;    Limitation  Clauses    affecting 
Actions:  Rights  and  Remedies;  Parties;  Fleading  and  Practice. 
ACTOR'S  LIFE— insurable  interest  in,   §   105S. 
^'ACTUAL"  TOTAL  LOSS  only.     See  Abandonment. 
ADDITION  OF  AVERAGES— §§  2703,  2711,  2712,  2714. 
ADDITION  OF  LOSSES.     See  Aggregation  of  Losses;  Damages. 
ADDITION  OF   SALVAGE     CHARGES— estimation    of   repairs,    § 

3096. 
ADDITIONAL  INSURANCE.     See  Other  or  Double  and  Over  In- 
surance. 
ADDITIONS   AND     CONNECTED     STRUCTURES-description,    § 

1739. 
ADJUSTER— power  to  delegate  authority,  §  396. 

rights  of  though  acting  for  unlicensed  company,  §  714. 

waiver  of  proofs  of  loss,  §§  3355,  3357.  3302,  3385.  3391. 

when  not  agent  of  foreign  company  under  statute,  §  416. 
See  Agents;  Average  Adjusters;  Waiver. 
-ADJUSTMENT,   DAMAGES;   MEASURE   OF  DAMAGES. 

action  against  master  for  neglect  of  duty,  §  3443. 

action  for  unreasonable  delay:  rebuilding  or  repairing,  §  3163. 
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adjustment  not  satisfactory:  condition  that  suit  be  brought  In 
certain  time,  §  3208. 

againsl  one  of  several  insurers-  rebuilding,  etc.,  by  one,  §3106. 
in:  adjustment  by.  8  595. 

ag  in:  adjustment  by:  how  far  binding  on  insurer,  §  5SG. 
at:  duty  of,  as  to  adjustment,  g  676. 

agent   Of   insured:  adjustment    by,   g   632. 
m's  nets:  adjustment:  ratification,  §  462. 

a  — te-ttinn  of  losses  by  Jettison  and  salvage  expenses,  §  2715. 
a  ion  of  particular  and  general  average  losses.  §  2714. 

aggregation  of  successive  Losses;  average,  gg  2703,  2711,  2712. 

agreement  as  to  salvage  and  expenses:  partial  loss,  §  2716. 

agreement  for  insurance,  §  38. 

agreement  of  insurer  to  contribute    proportionate  share  of  ex- 
pense. §  3163. 

agreemenl  to  adjust  by  British  custom,  §  3421. 

ement  to  adjust  made  by  agent:  waiver  of  forfeiture,  §  397. 

allowance  for  custody  of  ship  during  repairs,  §  3102. 

amount  to  be  made  good  as  general  average,  §  3431. 

as  affected   by  general  average  clause  in  contract  of  affreight- 
i  tent,  g  3433. 

"average  payable  on  tbe  whole  or  on  each  as  if  separately  in- 
sured," §  2705. 

averages,  adjustment  of:  one-third  new,  §  3104. 

"averages    recoverable   on    eacb    package    separately    or  on  the 
whole":   damages,    §   2706. 

bottomry  bond:  value  of  to  be  deducted,  §  3455. 

breach  of  contract  by  insolvency  of  insurers,  §  3595. 

cargo  entire,  no  recovery  for  separate  articles,  §  3454. 

claims:  negotiation  of  drafts  by  agent:  adjustment,  §  453. 

collision:  damages,  §  2755. 

commissions  and  disbursements  for  repairs,   §  3109. 

commissions  of  assured:  open  policy,  g  3456. 

compound  policies:  prorating  loss,   §  3457. 

contract  right  to  deduct  balance  premium,  §  3456. 

contract  right  to  deduct  premium  note  or  installments,  §  3456. 

cost  of  storage  of  cargo,  §  3452. 

cost  of  surveys,   inspection  and  sale:  damages,  §  3452. 

counsel  fees  recoverable:  settlement  induced  by  threats,  §  3456. 

creditors'  sale  of  wreck:  deduction  of  proceeds,  §  3455. 

crews*  wages:  provisions  or  demurrage  during  detention  in  port,. 
§  3454. 

death  claims:  basis  of  allowance:  insolvency,  §  3596. 

declaration:   averment   of  damage,   §  3U7S. 

deduction  of  assessments.  §  3456. 

deduction  of  bottomry  bond  from  loss  due  assignee,  §  3455. 

deduction  of  two  per  cent,  §  3455. 

deduction  of  value  of  notes  in  gold.  §  3456. 

deductions:  exchange:  duties,  §§  3455,  3456. 

defenses  after  adjustment  made,   §  3743. 

delay  in  rebuilding:  character  of  repairs  affected  by  ordinance: 
damages,  §  3154. 

depreciation   in  ship's  value  when  added  to  cost  of  repairs:  ad- 
justment,  §   3103. 

duties  on  goods  stored  under  tariff,   §  3456. 

"(  ach  package  subject  to  its  own  average,"  etc.:  separately  val- 
ue. 1.   §  2705. 

effect  of  adjustment:  time  limit  for  suing,   §  3208. 
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estimation  of  damages  in  foreign  currency,  §  8456. 

evidence:  adjustment  as;  of  amount  of  loss,  §  3771. 

excepted  liability  for  damages  unless  caused   by   negligence  of 

ship.  §  2673. 
exception  of  loss  under  specified  percentage:  other  insurers,   § 

2718. 
excessive  damages:  practice,  §  3718. 
expense  of  adjustment  damages,  §  2717. 
expenses  incurred  in  ascertaining  and  proving  loss.  §  2717. 
expenses  incurred  to  recover  articles  totally  lost,  §  2717. 
expenses   necessarily  incurred   preparatory    to   repairs    of   ship, 

§  3107. 
expenses  necessitated  by  the  loss,   §  27G7. 
expenses  of  ascertaining  loss.  §3452. 
expenses  of  defending  claim:  collision,  §  2755. 
expenses  of  raising  and  towing  sunken  vessel,  §  3107. 
expenses  of  raising  submerged  vessel:  deductions,  §  3108. 
expenses  of  removal  of  goods  in  case  of  threatened  fire,  §  2811. 
expenses  of  repairs  abroad  over  home  cost,  §  3111. 
expenses  of  saving  ship  in  danger  of  being  hogged,  §  3454. 
expenses  of  storing  goods,   §  3452. 

expenses  of  survey  in  home  port  after  repairs,  §  3109. 
expenses  of  survey  to  ascertain  cause  and  extent  of  loss,  §  3106. 
expenses  of  surveys:  certficates,  protest  and  adjustment,  §  2717. 
expenses  of  temporary  repairs:  general  and  particular  repairs,  § 

3097. 
expenses   reasonably   incurred   in    saving  property:    average,   § 

2717. 
expenses  under  sue  and  labor  clause,  §  2818. 
extraordinary  duties  on  goods  in  port,  §  3456. 
form  of  stipulation  as  to  adjustment:  marine,  §  3082,  note. 
general  average  and  marine  interest.  §  3095. 
general  average:  charges  not  included  in  partial  loss,  §  2714. 
general  average  items  of,  excluded,  §  3077. 
general  average:  law  of  place  of  termination  of  adventure,   % 

3464. 
general  average:  values,  §  3454. 
government  tax  on  goods  in  bond,  §  34.16. 

increased  value  of  building,  new  and  better  materials  used  in  re- 
pairs, etc.,  §  3163. 
increased  value  of  rebuilt  property  over  old:  statute,  §  3163. 
insurer,  delay  of  in  repairing:  injury  to  building  by  weather,  § 

3161. 
insurer  when  not  liable  for  rents  during  repairs,  etc.,  §  3163. 
interest  on  amount  of  loss,  §§  3458,  3459. 
invoice  price:  market  price:  marine,  §  34.",2. 
invoice  price  of  goods:  open  policy:  damages,  §  3454. 
jury  to  consider  age  of  building,  §  3455. 
jury  to  fix  indemnity,  §  3455. 
law  of  place  or  termination  of  adventure  governs  adjustment: 

general  average,   §  3464. 
liability  for  total  loss  of  specific  goods:  marine,   §  2710. 
liability  limited  to  invoice  value,  §  2713. 
liability  of  aszent  neglecting  to  follow  instructions.  §  66".. 
liability  of  agent,  when  directed  to  insure  and  fails,  §  669. 
loss  of  goods  by  jettison:  fifty  per  cent  rule,  §  3101. 
loss  on  several  goods,  §  3452. 
Joyce,  Vol.  IV.  —231 
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"loss  or  average"  under  specified  per  cent:  expense  of  repairs,  § 

2702. 
market  price,  §  3452. 

master  to  cause  average  adjustment  made,  §  3443. 
measure  of  damages  agreed  not  to  exceed  actual  cost  of  pro- 

duciug,  §  3454. 
measure  of  damages:  broker  obtaining  Invalid  insurance,  §  3454. 
measure  of  damages:  building  destroyed,  §  3454. 
measure  of  damages:  cargo  totally  lost:  open  policy,  ?  3454. 
measure  of  damages:  diminution  in  ship's  value:  repairs,  g  3454. 
measure  of  damages:  failure  to  deliver  paid-up  policy.  §  :;454. 
measure  of  damages:  failure  to  effect  settlement,  §  3454. 
measure  of  damages:  insolvency,  §  3595. 
measure  of  damages:  livestock  Injured  by  tornado,  g  3454. 
measure  of  damages:  loss  less  than  aggregate  of  policies,  §  3454. 
measure  of  damages:  market  value  of  goods:  fire,  §  3454. 
measure  of  damages,  mortgagee,  §  3454. 
measure  of  damages:  negligence  of  railroad  company:  recovery, 

§  3454. 
measure  of  damages:  open  policy  on  freight:  total  loss,  §  3454. 
measure  of  damages:  open  policy,  vessel  lost:  damages,  §  3454. 
measure  of  damages:  other  Insurance,  §  3454. 
measure  of  damages:  part  of  property  destroyed,  §  3454. 
measure  of  damages:  partial  loss,  §§  3453,  3454. 
measure  of  damages:  partial  loss  exceeding  amount  specified,  § 

3454. 
measure  of  damages:  patents,  §  3454. 
measure  of  damages:  proportionate  amounts:  limited  liabilities, 

§§  3460-3462. 
measure  of  damages:  recovery  of  larger  amount  than  statement 

in  proofs,  §  3454. 
measure  Of  damages:  refusal  to  issue  paid-up  policy,  §  1195. 
measure  of  damages;  refusal  to  issue  policy.  §  3454. 
measure  of  damages:  refusal  to  pay  policy.   §  3454. 
measure  of  damages:  refusal  to  receive  premiums,  §  3454. 
measure  of  damages:  repairing  and  rebuilding:   value  of  prop- 
erty. §  3163. 
measure  of  damages:  repairing  or  rebuilding,  §  31G3. 
measure  of  damages:  royalties,  §  3454. 

measure  of  damages:   total  loss  of  goods  Shipped,    g    31"  1. 
measure  of  damages:  totally  destroyed:  arbitration  and  award, 

§  ::241. 
measure  of  damages:  valued  policy  laws,  §  3027. 
measure  of  damages:  "wholly  destroyed,"  §  3029. 
member  expelled  when  no  damages,  §  3502. 
mitigation  of  damages:  evidence  of  earning  of  boat.  §  3771. 
neglect  to  repair  or  rebuild:   statute.   §  3163. 
negligence:   recovery   from    railroad    although    insurance    paid,    § 

2810. 
negotiations  for  adjustment:  waiver  of  time  limit  for  suing,  § 

::•_'<  i7. 
new  promise  to  pay  waiver:  time  limit  for  suing,  §  3220. 
partial   loss,  adjustment    as  of  a:  cost  of  repairs   exceeding   half 

vessel's  value:  one-third  new.  8  3077, 
partial  loss:  adjustment  of:  goods  or  profits.  §  3452. 
partial  loss:  adjustment  of.    in  valued   policies,   §   104. 
partial  loss:  aggregation  of  losses  to  make  percentage,  §  2701. 
partial  loss:  sale  of  cargo  in  foreign  port,  §  3452. 
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partial  loss:  value  of  whole  cargo  at  risk  and  not  of  whole  car* 
go  forms  basis  of  percentage,  §  2704. 

particular  average:  adjustment,  §  3452. 

particular  average:  adjustment:  one-third  new,  §  3078. 

payment   damages  on  collision  to  owner  of  other  vessel;  recov- 
ery, §  2703. 

premium  and  fifty  per  cent  rule,  §  3110. 

premium  on  gold,  §  3452. 

premium:  part  of  value  insured,  §  34132. 

prime  cost:  marine,  §  3452. 

policy  valuation:  marine,  §  3452. 

pro  rata  valuation  where  only  part  of  freight  at  risk:  adjust- 
ment, §  2906. 

rebuilt  property  new  and  building  burned  old,  §  3103. 

recalking  and  recoppering  exceeding  vessel's  repaired   value,   § 
3083. 

refusal  to  levy  assessments,  §  3473. 

release  of  company  from  damages:  railroad   relief  association: 
when  beneficiary  may  not  recover,  §  868. 

repairs:  salvage  charges:  adjustment,  §  3096. 

rentals  and  interest:  neglect  to  rebuild  or  repair,  §  3163. 

lie; lit  to  as  affected  by  insolvency  of  some  of  several  insurers: 
rebuilding,  etc.,  §  3106. 

running  down  clause:  damages,  §  2754. 

sale  by  master  who  is  part  owner:  re.covery,  §  3454. 

salvage  and  agent's  expenses:  other  insurers,  §  2718. 

salvage  loss:  policy  value  and  that  of  sale,  §  3452. 

settlement  includes  adjustment:  fifty  per  cent  of  goods  of  sound 
value  delivered,  §  3451. 

settlement  of  adjustment  in  foreign  port.  §  3465. 

ship  only  insured  by  owner  of  ship,  cargo  and  freight,  §  3454. 

ship's  value,  premium,  outfits,  etc.,  §  3452. 

total  loss  by  fire:  new  and  old,  §  3455. 

total  loss:  deductions,  §  3455. 

total  loss  of  part  of.  cargo,  §  2610. 

usage:  effect  of  upon  adjustment.   §  250. 

usage  of  other  places:  adjustment,  §  255. 

unreasonable  delay  in  rebuilding:  failure  to  complete:  defective 
work,  §  3163. 

value:  repairs  by  assured:  deduction  of  from  indemnity,  §  3163. 

valued  policy  on  freight:  damages:  deductions,  §  3455. 

waiver  by  adjustment  of  defenses,  §  3385. 

waiver  by  adjustment  of  fraud  and  false  swearing.  §  3384. 

waiver  of  forfeiture  by  adjustment.  §  1378. 

what  charses  and  expenses  may  be  added:  average,  §  2717. 

when  clerk  has  authority  to  adjust  loss,  §  409. 

where   each   package,    etc.,   separately   valued:    marine   risk,   §§ 
2705-2709. 

where  several  items  insured,  §§  3461.  3462. 

whether  premiums  should  be  deducted:  average,  §  2720. 

whole  cargo  not  shipped:  deductions.  §  3455. 

See  Aggregation    of    Losses;  Apportionment:  General  Avemge: 
Jettison   and     Adjustment,     General     Average:     York-Antwerp 
■Rules:  Injury:  Settlement;  One-third  New.  §§3077-3095 
ADMINISTRATION— letters  of:   evidence,   §   3772. 
ADMINISTRATOR  appointed  in  different  states:  separate  actions: 
jurisdiction,  §  3499. 

as  payee:  assignment  of  policy.  §  233S. 

assurod's  administrator:  payment  to  of  money  due  beneficiary, 
§  S76. 
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i       beneficiary,  g§  778,  882,  note. 

benefll  fund  does  ool  go  to  as  part  of  estate,  §  872. 
description  of  interest,  §  1694. 
Insurable  Interest,  g  913. 

liability  of  surviving  child  as  beneficiary,  §  798. 
m. i  ice  and  proofs  of  death  by,  §  3311. 
pai  i  les  to  action,  S*  3630,  3631. 

proceeds  paid  to:  when  a  trust  for  beneficiary,  §  799. 
recovery   by,  g  3488. 
ADMIRALTY  jurisdiction,  g  3500. 

rules:  disclosure  of  instructions  violating,  §  1S3G. 
sale:  waiver  of  abandonment,  §  3017. 
salvage  Cor  life  from  sinking  ship,  g  3442,  note. 
ADMISSION  FEE:  when  payment  of  creates  uo  contract,  §  54. 
ai  >Missio.\s  by  the  pleadings,  g  3686. 

ADOPTED  CIIILD:  when  "children"  includes:  beneficiaries,  §  770. 
ADVANCEMENTS:  amount  of    policy  and    premiums    may  be,   to 
beneficiary.  S  871. 
for  general  average:  priority  of  payment,  §  3441. 
ADVANCES    advancements  by  charterer  and  master:  advances  on 
freight:  description,  g  1706. 
againsl  bottomry  draft:  risk  not  divisible,  §  2733. 
agent's  lien  on  policy  for,  §  690. 

by  charterer  on  freight:  insurable  interest,  §§  1015,  1016. 
by  insured:  payment  to:  action  against  shipowner,  §  3490. 
do  not  include  "outfits,"  §  185. 
insurable  interest,  §  997. 
rights  of  insurer:  subrogation,  §  3539. 
ship:  double  insurance,   g  2465. 

ship's  general  agent  has  no  insurable  interest  in,  §  90s. 
subject  to  freight  policy:  release  of  liability:  subrogation,  §  3543. 
to  be  paid  out  of  freight  first  received:  risk,   g  2733. 
voluntarily  made  on  vessels:  insurable  interest  in,  §  999. 
ADVANCES  ON  BOARD:  abandonment,  g  2977. 
ADVICES   <>K   LOSS  justifying  abandonment,   §§   2970,   2971. 
"AFFTANCED  WIFE"— beneficiary,   §  764. 
AFFIDAVIT  and  notice  of  loss:  service,  §  3314. 
as  to  cause  of  loss:  statute.  §  3314. 
ex  parte:  read  to  jury,  §  3765. 
for  application  for  pension,  as  evidence,  §  3836. 
of  loss:  overvaluation  in,  g  3320. 
of  veterinary  surgeon:  death  of  cattle.  §  3314. 

See  Notice;  Proofs  of  Loss:  Verification. 
AFFINITY  OR  CONSANGUINITY     insurable  interest,  §  S99. 
AFFREIGHTMENT.     See  Chartered    Freight;    Freight. 
AFTER-ACQUIRED  PROPERTY— fire  risk,  §  17::::. 
A.GE  and  character  oi  building:    representation,  §  1991. 
of  building:  jury  to  consider:  damages,  g  3455. 
of  Insured:  age  of  parents:  life  risk:  warranties,  §  1992. 
of  ship:  one-third  new:  fifty  per  cent  rule,  §  3104. 
AGENCY   of   master.    g§  3115,   3116.     See    .Master. 
of  master:  abandonment,  g3017. 
or  trusteeship  of  insured   where  abandonment  not  accepted,   § 

3117. 
presumption  as  to  continuance  of.   §  3312. 
when  not  coupled  with  an  Interest,  §  721. 
See  Agents. 
AGENT    appraiser  is  not,  of  party  appointing,  §  3242. 
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AGENTS.   DUTIES   AND   LIABILITIES: 
agent  cannot  act  for  both  parties,  §  (561. 
agent  cannot  act  for  botli  parties:  exception  to  rule,  §  GG2. 
agent  cannot  issue  policy  to  himself,   §  660. 
degree  of  skill  required  from  agents*  §  674. 
delay  in  forwarding  premium:  loss.  §  7.;. 
duties  of  agent  of  Insured— generally,  §  657. 
duties  of  agents— generally,   §  655. 
duties  of  insurer's  agents— generally,  §  W,. 
duty  and  liability  as  to  payment  of  loss— agent,  §  677. 
duty  as  to  premium,  §  672. 
duty  as  to  subagent,  §  673. 
duty:  more  advantageous  terms.  §  670. 
duty  of  agent  to  inform  principal.  §  658. 
duty  of  agent  to  settle  loss,  §  676. 
duty  to  effect  other  insurance  in  case  of  insurer's  Insolvency,  § 

duty  to  insure,  §  669. 

effect  on  insured  of  agent's  neglect  of  duty  to  insurer,  §  659. 

failure  to  pay  money  received  for  premium  to  insurer,  §  73. 

liability  for  concealment,  §  6S2. 

liability  for  the  premium,  §§  681,  1150. 

liability— generally,  §  678. 

liability  of  company  for  agent's  frauds,  etc.,  §  684. 

liabilities  of  officers  of  the  company.  §  6S3. 

liability  of  voluntary  or  gratuitous  agent.  §  680. 

money  paid  to:  collection  of:  receiver,  §  3593. 

must  fellow  instructions,  §  665. 

must  follow  instructions:  instruction  to  cancel,  §  666. 

neglect  to  effect  a  valid  policy,   §  679. 

neglect  to  remit  premium  before  loss,  §  60. 

negligence  of,  whereby  application  not  received,  §  57. 

no  defense  that, insurer  has  not  received  premium  from,  §  73. 

recovery  back  of  premium  from,  §  1427. 

should  notify  principal  of  failure  to  effect  insurance,  §  664. 

should  notify  principal  of  refusal  to  accept  order,  §  663. 

when  agent  departs  from  usage  or  usual  form  of  policy,  §  671. 

when  agent  is  excused  for  noncompliance  with  instructions,   § 

668. 
where  agent's  orders  vest  him  with  discretion.  §  667. 
AGENTS  OF  INSURED— adjustment  of  loss.  §  632. 

agency  arising  from  custom  or  course  of  dealing,  §  621. 
agency  arising  from  situation  with  reference  to  the  property,  § 

610. 
agency  may  be  created  by  possession  of  the  policy,  §  611. 
agency:  possession  of  written  application,   §  612. 
agent  or  broker  procuring  insurance  cannot  cancel,  §  636. 
authority  as  to  proof  of  loss.  §  633. 
authority,  how  conferred,   §  60S. 

authority  of  commission   merchants:  consignees,   §  625. 
authority  of  joint  owner,  §  616. 
authority  of  partner,   §  614. 
authority  of  part  owner.  §  615. 
authority  of  prize  agents,  «  »;ii0. 
authority  of  ship's  husband,  §  618. 
authority  of  tenant  in  common,  §  617. 
authority  of  trustees,  §  627. 
authority  to  make  abandonment— master,  §  634. 
bailee  may  effect  insurance:  warehouseman,  §  626. 
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broker  nol  agent  of  Insured  to  receive  notice  of  transfer  policy,  § 

G35. 

common  agent  to  several  owners  effecting  insurance,  §  2i>56. 
cancellation:  agenl  of  both  parties,  §  640. 

cancellation:  condition  that  notice  be  given  party  procuring  In- 
surance, §  038. 
cancellation:  custom,   §  6541. 

cancellation:  when  notice  to  insured's  agent  is  sufficient,  §  G39. 
concealment  by  agent:  false  advices:  loss  by  another  peril.  §  649. 
concealmenl  by  agenl  other  than  one  to  effect  policy,  §  047. 
concealment  by  agent  to  effect  Insurance,  §  0-46. 
concealment  by  assured    general  rule,  §  643. 

concealment  by  principal  from  agent  to  effect  insurance,  §  644. 
concealment  by  principal  from  general  agent,  §  045. 
concealment  where  agency  has  ceased.   §  048. 
degree  of  diligence  required  to  communicate  information,  §  650. 
del  credere  agents,  §  022. 
delivery  of  policy  to,   §   101. 

effecting  insurance  for  whom  it  may  concern,  §  619. 
false  statements  by,  in  proofs  of  loss.  §  :',:',  1.",. 
fraud  of,  rendering  policy  void,  no  return  of  premium.  §  1406. 
general  agent  of  ship  has  no  insurable  interest  in  advances,  § 

998. 
general  power  to  insure:  mutual  company,  §  613. 
husband  acting  as  agent  of  wife,  §  631. 
insurable  interest,   §  929. 
insurance  by  carrier,  §  630. 
insurance  by  factors,  §  623. 

insurance  by  voluntary  agent,  return  of  premium,  §  1426. 
knowledge  of  insured,  §  511. 
loss  by  negligence  of:  marine,  §  2850. 
may  insure  in  own  name,  §  310. 
mistake  of:  equity,  §  3512. 
notice  of  cancellation  to,  §  1655. 
notice  of  cancellation  to  agent  or  broker  procuring    insurance,  § 

637. 
owner's  agent:  misjoinder  of  parties,  §  3047. 
policy  stipulation:  payment  to  agent  of  premium,  §  73. 
ratification  by   insured  of  agent's  acts,  §  042. 
right  of  agent  to  insure  in  cases  of  emergency,  §  020. 
right  of  general  or  special  agent,  §  009. 
stipulation  that  agent  of  insurer  is  such,  §§  508,  509,  513. 
same  subject;  waiver,  §  70. 
same  subject:  mutual  societies,   §  509. 
supercargo:  power  to  insure,  §  024. 
AGENTS   OF   INSURER:   APPOINTMENT,    ETC.— POWERS: 
acts  in  disregard  of  by-laws  may  be  binding,  §  53. 
acts  of:  other  insurance,  §  404. 
adoption  of  mail  as  agent,  §  3300. 
agency  arising  from  necessity  or  emergency,  §  408. 
agenl  delegated  for  special  purpose,  §  409. 
agents  may  employ  clerks,  §  396. 
appointment  of  agents,  $  390. 
appointment  of  agents:  statutes,  §  391. 

appointment  of  agents:  territory:  contract  with  principal,  §  392. 
assured  bound  by  knowledge  of  limitations  on  agent's  authority, 

•    129. 
assured  not  bound  by  private  instructions  to  agent,  §  103. 
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authority:  agent  is  held  out  to  possess,  §  425. 
authority:  agent  represents  himself  to  possess,  §  427. 
authority  and  powers  of  agent:  extent  of,  §  389. 
authority:  coextensive  with  employment,  §  4i_'t;. 
authority:  must  have  assumed  to  act  for  claimed  principal,  §  463. 
authority  of  agent  to  issue  policy  to  himself,  §  59. 
authority  to  employ  sub-agent,  §  390. 
broker  or  agent,  whether  one  is,  §  413. 
broker:  whether  agent  of  insured  or  insurer,  §  414. 
certain  classes  of  agents  derive  authority  from  charter,  §  387. 
charter  provisions  concerning  agents,  §  3S7. 
classification  of  agents.  §  389. 
corporations  act  through  agents,  §  386. 
custom,  etc.:  alteration  of  contract,  §  448. 
custom,  etc.:  cancellation  of  policy,  §  454. 
custom,  etc.:  course  of  business:  similar  acts,  §  445. 
custom,  etc.:  negotiation  of  drafts,  §  453. 
custom,  etc.:  proofs  of  loss,  §  450. 
custom,  etc.:  signing  for  principal,  §  446. 
custom,  etc.:  submission  to  award,  §  449. 
custom,  etc.:  sui'render  of  policy,  §  451. 
custom,  etc.:  transfer  of  insurance,  §  452. 
custom,  etc.:  waiver  of  conditions,  §  447. 
general  agent:  who  is,  §  395. 

how  far  applicant  justified  in  relying  on  agent,  §  472. 
notice  of  agent's  limited  authority:  what  is  not,  §  431. 
obligation  to  inquire  as  to  agent's  authority,  §  430. 
one  may  become  agent  by  his  own  acts,  §  390. 
partnership  as  agent:  joint  agents,  §  415. 
person  referred  to  by  company,  §  410. 

power  to  bind  company  by  contracts  other  than  those  of  insur- 
ance, §  465. 
power  to  delegate  authority,  §  396. 
power  to  effect  renewal  of  loan,  §  465. 
power  to  employ  detective,  §  465. 
power  to  institute  criminal  proceedings,  §  465. 
power  to  make  and  negotiate  drafts,  §  465. 
powers  coextensive  with  business  intrusted,  §  34. 
powers  of  adjuster,  §  416. 
powers  of  agents— generally,  §  424. 
powers  of  assistant  secretary,  §  402. 
powers  of  clerk,  §  411. 
powers  of  directors,  §  404. 
powers  of  general  managers,  §  406 
powers  of  medical  examiner,  §  412. 
powers  of    officers  of    insurance  corporations  and    associations, 

§  397. 
powers  of  officers  of  mutual  benefit  societies,  §  398. 
powers  of  president,  §  399. 
powers  of  secretary,  §  401. 
powers  of  superintendent,  §  405. 
powers  of  treasurer,  §  403. 
powers  of  vice-president,  §  400. 
private  restrictions  upon  agent's  authority,  5  428. 
promise  to  make  proper  indorsement  on  policy:  failure  to  do  so, 

§  443. 
ratification  of  agent's  acts —generally,   §  455. 
ratification  of  agent's  acts  must  be  entire,  §  457. 
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ratification  of  agent's  acts  must  bo  one  which  principal  could 
have  authorized,  §    i"'s. 

ratification  of  agent's  acts:  neglect  to  disaffirm,  g  462. 

ratification  of  agent's  acts  operates  retroactively,  g  r>i>. 

ratification  of  agent's  acts:  retaining  benefits,  g  461. 

ratification  of  agent's  acts:  signing  for  principal,  §  4.10. 

ratification  of  agent's  acts:  the  premium,  §  460. 

ratification,  unauthorized  act,  S  396. 

relative  powers  of  agents  of  stork  and  mutual  companies,  §  393. 

same  subject:  powers  after  completion  of  contract,  g  394. 

restriction  in  application  on  agent's  authority.  §  444. 

restriction  in  policy:  agents:  opinions  of  courts  on  waiver  and 
estoppel,  g   1  k). 

restrictions  In  policy:  agent  may  waive  conditions  notwithstand- 
ing inhibition  in  policy,  g  439. 

restrictions  in   policy  as  to  manner  of  exercising  authority  by 
agent,  §   135. 

restrictions   in   policy  on  agent's  authority:  authorities  holding 
that    they  bind   assured,    §    134. 

restrictions  in  policy  on  agent's  authority:  valid.  §  433. 

restrictions    in    policy  on     agent's    powers:   that    they  are  only 
prima  facie  binding,  S  138. 

restrictions  in   policy   on   agent's  powers:   that   they  only  relate 
to  acls  after  policy  delivered,  §  43G. 

restrictions  in  policy  on  agent's  powers:  that  they  only  relate 
to  acts  before  loss,  g  437. 

restrictions  in  policy:  oral  waiver.  §441. 

restrictions  in  policy:  oral  waiver:  cases  contra,  §  442. 

restrictions  in  policy:  stipulation  that  only  certain  agents  may 
waive,  §  432. 

statute:  noncompliance  with:  as  to  appointment  of  agent,  §2536. 

•subordinate  lodges:  agency  of.  §  407. 

treasurer  of  local  lodjie  may  be  trustee:  §  628. 

who  are  insurance  agents:  §  388. 
AGENTS   OF    INSURER-POWERS   PRIOR  TO  ISSUE  OF  POL- 
ICY: 

agent  sent  to  examine  premises:  his  ignorance  or  inability  no 

defense,    g    :',744. 

applicant  assured  by  agent  that  application  is  correct.  §  49.*>. 
authority  of  subordinate  officers  of  benefit  association  to  waive 

requirements  as  to  application,  s  510. 
broker's    misrepresentations:   agent's   knowledge,   §   495. 
description  of  Interest,  g  1694. 
falsi-  answers  by  clerk  of  agent,  5  478. 
fraud  of  agent  in  preparing  application,  §  491. 
bow   far  insurer  bound   by  agent,   S   387. 
information  from  agenl  .as  .-found  of  representation,  ?  1900. 
Information  obtained  from  others  by  agent:  application,  §  497. 
knowledge  acquired  by  rumor:  §  397. 

knowledge  as  to  existence  of  mortgage:  concealment,  §  2023. 
knowledge  of    agenl   of  falsity  or    incorrectness  of    applicant's 

statements.  §  492. 
knowledge  of  president  is  knowledge  of  company.  §  .°,99. 
knowledge  thai  applicant  a  drunkard:  waiver,  §  2014. 
knowledge,  when  riol  company's  knowledge:  concealment.  §  1836. 
limited  authority:  notice  of  In  application,  §  502. 
misdescription  as  to  location:  personal  property:  application,  § 

473. 
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misrepresentation:  agent's  collusion  with  applicant,  5  504. 

misrepresentations:   application  signed  by  agent  without  appli- 
cant's authority,  §   17(.>. 

misrepresentations  by  agent:  applicant  signs  in  blank.  §  4S5. 

misrepresentations  by  agent:  application  sent  unsigned  to  com- 
pany, §  480. 

misrepresentations  by  agent:  copy  of  application  or  by-laws  an- 
nexed, §  5U3. 

misrepresentations  by  agent    in  application:    statements    made 
warranties,  sec.  474. 

misrepresentations  by  agent:  insured  may  rescind,  §  494. 

misrepresentation  by  agent:  parol  evidence  admissible,  §505. 

same  subject:  the  opposing  view,  g  506. 

same  subject:  when  agent's  authority  is  limited,  §  507. 

misrepresentations  by  agent  with  full  knowledge  of  facts,  §  484. 

misrepresentations  by  agent:  where  applicant  is  illiterate,  §  490, 

misrepresentations  by  agent:  where  applicant  signs  application 
without  reading  or  knowing  contents,  §  4S9. 

misrepresentations  of  agent— continued,  §  473. 

misrepresentations  of  insurer's  agent  to  induce  insurance,  §  514. 

misrepresentations  or  mistakes:  parol  evidence  of,  §  185. 

mistake  as  to  subject  of  insurance,  §  472. 

mistake  in  description:  evidence  of.  §  397. 

mistake  of  agent  in  filling  out  application,  §  4S3. 

notice  to  and  knowledge  of  agent  generally,  §  515. 

omission  or  negligence  of  agent  in  filling  out  application,  §  481. 

oral  application:  agent's  knowledge,  §  496. 

policy  issued  on  agent's  representations  or  recommendation,   § 
501. 

policy  stipulation:  agents  of  assured:  mutual  companies  and  ben- 
efit societies,  §  509. 

policy  stipulation:  agents  of  insured:  knowledge  of    insured,   § 
511. 

policy  stipulation:  agents  of  insured:  when  provision  in  opera- 
tion, §  508. 

policv  stipulation:    cases  holding  that  agent  is  agent  of  insured, 
§  513. 

policy  stipulation:  view  that  not  question  of  waiver  and  estop- 
pel, but  whether  condition  attached,  §  4S2. 

power  to  make  preliminary  contract,  §  34. 

powers  of  agent  concerning  the  application:  misrepresentations, 
§  472. 

presumption  as  to  agent's  knowledge,  §  516. 

reformation  of  policy  to  conform  with  actual  contract,  §  517. 

representations  to  applicant  as  to  contents  of  policy,  §  58. 

secretary,  when  may  waive  by-law  as  to  application,  §  54. 

statutes:  soliciting  agent  is  company's  agent,  §  512. 
.     where  agent  agrees  to  note  facts  in  application,  §  -ISO. 

where  agent  dictates  or  advises  the  answers:  application.  §  499. 

where  agent  tills  out  application  without  inquiry:  or  of  his  own 
knowledge,  §  487. 

where  agent  tells  assured  no  answers  are  necessary.  §  500. 

where  agent  writes  down  such  answers  as  he  deems  material: 
application,  §  498. 

where  answers  are  unintentionally  incorrect:  agent's  knowledge, 
S  477. 

where  applicant  has  no  knowledge  of  facts  and  agent  fills  out 
application,  §  4S8. 
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where   application    gives    ootice   of   agent's    limited    authority,    § 

51 12 
whore  true  answers  are   given   but  agent   inserts   dilterent    ones 

in  application:  cases,  §§  4T."».  476. 
writing  down  only  Buch  answers  in  application  as  agent  deems 
necessary,  g  172. 
AGENTS  OF   [NSURER-POWERS-THE   LOSS: 
abandonment   to  Insurer's  agent,  g  603. 
acts:  acceptance  of  abandonment,  §  2990. 
acts  after  abandonment,  g  2947. 

acts  of  agenl  adjusting  loss:  how  far  binding  on  company,  §  580. 
adjustment  of  loss:  agent,  g  595. 
authority:  arbitration:  appraisement,  §  GOO. 
authority:  subrogation,  §  601. 
authority:  time  limit  for  suing:  waiver,  §  602. 
certification  by  of  proofs  of  loss:  marine,  §  3279. 
custom  of  other  agents:  proofs  of  loss:  waiver,  §  593. 
delivery  of  proofs  of  l<>ss  to    agent,  §  581. 
denial  of  liability  by:  waiver:  proofs  of  loss,  §  3377. 
expenses  of  agent  and  salvage,  when  not  recoverable:  other  In- 
surers: marine,  §  2718. 
fraud   of  agent  inducing  settlement— waiver:   proofs   of   loss,   § 

594. 
fraud  of  agent:  settlement:  award:  assignment,  §  599. 
marine  protest:  waiver:  agent,  §  597. 
misstatements  by  agent  in  proofs  of  loss:  estoppel,  §  577. 
mistake  in  proofs  of  loss,  §  3312. 
notice  and  proofs  of  loss  to,  S  3312. 
notice  of  loss:  agent's  authority,  §§575,  3302. 
notice  of  loss  by,  §  32S8. 

notice  of  loss  to  agent  of  two  companies.  §  3312. 
notice  of  loss:  what  is  not  sufficient,  §  576. 
notice  of  loss  to  agent  of  two  companies,  §  3312. 
notice  to  one  agent  does  not  import  notice  to  another,  §  107. 
particular  account:  loss:  waiver  by  agent,  §  596. 
powers  after  loss— generally,  §  598. 
proofs  of  loss:  delay  caused  by  agent,  §  592. 
proofs  of  loss:  examination  by  agent:  waiver.  §  500. 
proofs  of  loss:  place  of  delivery:  waiver  by  agent.  §  582. 
proofs  of  loss:  waiver— agent's  denial  of  company's  liability  on 

other  grounds,  §  591. 
proofs  of  loss:  what  is  not  a  waiver— agent,  §  5S8. 
retention  of  proofs  of  loss  by  agents- failure  to  object,  §  589. 
waiver  by  act  of  adjuster:  proofs  of  loss,  §  5S4. 
waiver  by  parol  of  proofs  of  loss.  §  3357. 
waiver:  notice  and  proofs  of  loss,  §  32S7. 
waiver  of  proofs  of  loss,  S§  3355,  3357,  3391,  3302. 
waiver  of  proofs  of  loss— condition  conflicting  with  settled  rule 

of  law,  §  579. 
waiver  of  time  limit  for  suing,  gfj  3183,  3207,  3220. 
what  agent  may  not  waive:  proofs  of  loss.  5  587. 
what  agent  may  waive:  proofs  of  loss.  §  583. 
when  formal  proofs  are  waived:  anient,  §  580. 
when  no  waiver  by  adjuster:  proofs  of  loss.  §  585. 
where  agenl  aids  In  preparing  proofs  of  loss:  waiver,  §  578. 
AGENTS  OF   INSURER     POWERS  -THE   POETCY: 
acceptance  by  agent,  of  note  for  premium.  §  73. 
acceptance  by  agent  of  surrender  of  policy  in  effect  a  cancel- 
lation, §  451. 
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acts  of  agent:  acceptance  of  risk  may  arise  from,  §  CO. 

acts  of  agent:  estoppel  by,  §§  34*36. 

acts  of  agent:  waiver:  assignment,  §  2325. 

agent  of  both  parties:  delivery  of  policy  to,  §  101. 

agreement  of  as  to  time  of  policy's  taking  effect,  5  85. 

agreement  of:  liability  not  to  attach  till  approval,  8  59. 

agreement  of:  policy  not  in  conformity  therewith,  §  4. 

agreement  of,  to  give  notice  when  premium  due.  §  552. 

agreement  to  renew:  delivering  renewal  receipt.  §  14H». 

alienation:  assignment:  when  company  not  bound  by  agent's 
acts,  £  501. 

authority  of:  agreement  for  insurance,  §  31. 

authority  of  as  to  parol  contract.  §31. 

authority  of:  estoppel:  ultra  vires.  §§  35,  30. 

authority  of:  in  regard  to  first  and  subsequent  premiums,  §  553. 

authority  of:  to  accept  note  for  first  premium:  §  70. 

authority  of:  to  extend  time:  payment  of  premium,  §  73. 

authority  of:  to  fix  rates  for  premium,  §  551. 

broker:  other  insurance:  waiver,  §  557. 

cancellation  after  notice  that  same  ready  for  delivery,  §  100. 

cancellation:  agent's  authority,  §  507. 

cancellation  by  mistake  of  agent,  §  1050. 

certificate  of:  covering  additional  property,  §  65. 

consent  of,  to  other  insurance,  §  2485. 

contract  of  agent,  when  personal,  §  527. 

contract  with,  binding  though  risk  and  premium  not  forfeited, 
§  47. 

countersigning  policy  by  agent,  §  530. 

course  of  dealings  with,  allowing  credit  for  premium,  §  84. 

credit  for  premium,  §  80. 

death  of  agent  as  excuse  for  nonpayment  premium:  assessment, 
etc..  1351. 

delivery  of  policy  to  agent:  policy  held  by  agent.  §§  101,  102. 

entries  by,  in  binding  book  may  bind  insurer,  §  05. 

entry  by:  in  register  may  bind  insurer,  §  05. 

estoppel  by  acts  of  agent— generally,  §  533. 

failure  to  find  agent  as  excuse  for  nonpayment:  premium,  as- 
sessment, etc..  §  135. 

indebtedness  of,  to  applicant:  credit  for  premium,  §  83. 

instruction  to,  to  cancel:  when  admission  that  contract  exists, 
§  73. 

Instructions  to  cancel  may  constitute  acceptance:  risk,  §  00. 

Issuing  policy  to  himself  as  receiver,  §  2574. 

knowledge  before  and  after  contract  made,  §  535. 

knowledge  not  obtained  in  course  of  agent's  employment,  §  544. 

knowledge  obtained  in  individual  capacity,  §  546. 

knowledge  of  company,  at  whose  instance  another  company  is- 
sues policy,  §  547. 

local  agent:  credit  by  of  premium.  §  73. 

messenger  of  assured:  delivery  of  policy  to:  acts  and  declara- 
tions of,  §  101. 

neglect  or  misrepresentations  of.  as  excuse  for  nonpayment  pre- 
miums, etc.,  §  1351. 

oral  agreement  of,  as  to  attachment  risk.  §  61. 

payment  premium:  custom  of  insurer  to  credit  agent,  §  84 

payment  premium:  mutual  credits,  §§  81,  82. 

payment  premium  to:  when  insurer  liable.  §  73. 

policy  received  by,  but  not  delivered,  §  02. 


3G'J2  index. 

AGENTS  OF  rNSURER-  Continued. 

power  of  agenl  to  accepl  risks  and  make  contracts,  §  526. 

power  hi  :._!  ;it  to  bind  company  by  constru<  tion  of  policy,  §  537. 

power  iif  agent    to  execute  retroactive   policy,  §  u'-J. 

power  of  agenl  to  subscribe  pdlicy,  g  528. 

power  to  alter  policy,  §  549. 

power  to  grant  permits,  g  548. 

power  to  make  oral  contract,  g  525. 

power  tn  renew,  §  538. 

powers  of  in  relation  to  the  premium,  §§  80,  550. 

powers  of:  removal  of  property,  §  568. 

prepayment   premium  to,   g   t:i.  • 

prepayment  of  premium:  frequent  waiver  of  by  agent:  evidence, 
§  84. 

promise  of:  to  see  premium  paid,  §  70. 

rebate  of  premiums:  evidence,  g    M7. 

receipt,  pending  approval:  risk,  g  64. 

renewal:  loose  conversations  with,  §  41. 

renewal:  waiver  prepayment  premium,  §  78. 

revival  of  policy  by  agent,  §  539. 

righl  of  to  rescind  or  cancel,  §  1655. 

silence  of,  not  consent  to  renewal,  §  41. 

subagent  signing  for  agent,  §  531. 

waiver  and  estoppel  by  agent:  conditions  subsequent  and  pre- 
cedent, §  534. 

waiver  by,  §§  397,  l.r'.S2. 

waiver  by:  alienation:  assignment,  §  560. 

waiver  by:  change  of  risk,  §  5.7.>. 

waiver  by:  delivery  of  policy,  §  543. 

waiver  by:  encumbrances,  §§  563.  564. 

waiver  by:  forfeitures— generally,  §  536. 

waiver  by:  keeping  prohibited  articles,  §  562. 

waiver  by:  or:il  waiver,  §  540. 

waiver  by:  other  insurance,  §§  556.  558,  33S6. 

waiver  by:  premium,  §§  79,  542,  555. 

waiver  by:  premium— what  agent  may  waive:  cases,  §  554. 

waiver  by:  prepayment  premium,  sees.  76,  77. 

waiver  by.  signature  of  assured.  §  532. 

waiver  by:  vacant  and  unoccupied.  §g  565,  566. 

waiver:   what  agent  might  have   learned   by  ordinary  diligence, 
§  545. 

waiver:  what  agents  may  waive  conditions,  §  535. 

waiver:  when  agent  fails  to  take  advantage  of  forfeiture,  §  541. 
AGENTS  OF  MUNICIPALITY-  preventing  rebuilding,   §  3170. 
AGENTS  —  RIGHTS     AND     REMEDIES  —  TERMINATION     OF 
AGENCY: 

action  against  agent  by  foreign  company  for  money,  §  3479. 

action   against     agents    of    foreign  companies  acting  without  li- 
cense: statutes,   §  713. 

action  against  company  by  average  adjusters,  §  706. 

action  against  receiver  by  agent,   g  705. 

action  by  agent  for  benefit   of  "whom  it  may  concern,"  §  3009. 

action  on  agent's  bond,   §   708. 

action  on  agent's  bond:  defenses,   g   712. 

action  on  agent's  bond:  laches  of  principal:  notification  of  sure- 
lies,  §  709. 

action  on  agent's  bond:  prior  defaults,  §710. 

act  ion  on   local  agent's  bond,  g   711. 

agency:    change    <>t    without     notice:    excuses   for  nonpayment 
premium,  §  1348. 


index.  3693 

AGENTS:  RIGHTS  AND  REMEDIES— Continued. 

agenl   In  foreign  port:  duty  of  telegraph:  disaster:  concealment, 
§    (i50. 

agent  of  foreign  companies:  penalty,   §   T'.iiS,   note. 

agent  of  foreign  companies.     Set-  Statutes. 

agent  of   foreign   company:  "doing   business,"    etc.,    §   330. 

agenl  of  foreign  company:  service  of  process,  §§512,  note,  3497. 

agent  of  foreign  company:  state  may  prescribe  conditions  as  to, 
§   328. 

agent  of  insurer  advancing  premiums:  subrogation,  §  3580. 

agent's  and  broker's  lien,  when  it  attaches  and  what  it  covers, 
§  690. 

agent's  defenses,   §  717. 

attorney  of  foreign  company,  §  702. 

indictment  of  agent  for  larceny,  §  707. 

indictment  of  agent   for  paying  rebate:  statute,  §  715. 

joinder  of  parties,  §  3641. 

lien:  assignment  of  policy  by  assured,   S  691. 

lien  of  agent:  how  lost  or  waived,  §  093. 

lien  of  subagent  or  broker,  §  G'J2. 

parties  to  action,  §  3632. 

proof  of  agent's  authority,  §  718. 

recovery  back  of  loss  paid  by  company:  agent.  §  704. 

reformation  of  policy  for  agent's  mistakes,  §  710. 

revival  of  agent's  lien,  §  694. 

right  to  commissions,  §  095. 

rights  of  agent  as  to  the  premium,  §  098. 

service  of  papers  or  process:  agents  of  foreign  company,  §  703. 

service  of  process,  §  3706. 

service  on  agent  «of  notice  of  demand  for  arbitration,  §  3243. 

set-off:  agent:  English  and  American  authorities,  §§  699-701. 

subagent's  right  to  commissions,  §  690. 

termination  of  agency  as  to  assured,  §  720. 

termination  of  agency  as  to  assurer:  revocation,  §  721. 

termination  of  agency:  war,  §•  719. 

vested  right  to  hold  agency,  §  721. 

when  agent  not  entitled  to  commissions,  §  697. 

when  agent's  right  may  not  be  abridged,  though  acting  for  un- 
licensed company,  §  714. 
AGENTS:  SALVORS  AS— sue  and  labor  clause,  §  3489. 
AGGREGATION  OF  ENPENSES  of  transshipping,   etc.,  of  cargo, 

§  3099. 
AGGREGATION  OF  LOSSES:  average.  S§  2703,  2711,  2712,  2714. 

general  average  and  net  cost  of  repairs,  §  3070,  note. 

expense  of  repairs  and  depreciation  in  ship's  value,  §  3103. 

expenses  of  saving  ship  and  of  repairs,  §  3107. 

jettison  and  salvage:  expenses,  §  2715. 
AGREEMENT— affecting  insurer's  liability,  §  132, 

of  agenl   as  to  attachment  risk,  §  58. 

completed  before  loss:  delivery  of  policy,  §  103. 

contrary  to  statutory  requirement,  §  176. 
See  Statute. 

for  insurance,  §  31. 

for  insurance:  equity:  conditions  precedent,  §  70. 

for  insurance  merged   in  policy.   S  -lit. 

for  insurance:  mutual  benefit  societies,  §  34. 

secret  agreements  by  member  with  children  as  beneficiaries  not 
binding,  §  862. 

to  cancel  marine  risk  need  UOl  be  in  writing.  §  1G3S. 
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i.)  change  court:  time  limit  for  suing.  §  3219. 

to  deliver  policy:  demand  unnecessary,  §  92. 

to  do  a  thing  in  violation  of  law  and  to  perform  contract  !n  V 

legal  manner,  §  2507. 
to  insure:  common  law,  §  32. 
to  insure:  corporations,  §§  34-3G. 

to  insure  evidenced  by  receipt  for  premium:  equity:  specific  per- 
formance, §  86. 
to  insure:  notice  to  prepny  premium,  §  70. 
to  insure:  policy  not  in  conformity  therewith,  §  40. 
to  insure  statute  of  frauds,  §  39. 
to  renew  by  agent,  delivering  renewal  receipt.  §  1470. 
to  renew  not  within  statute  of  frauds,  §  1467. 
waiver  or  agreement  necessary  to  renewal  or  revival  after  for- 
feiture, §  14G7. 

See  Contract;   Oral  Agreement;   Risk. 
ALEATORY  CONTKACT— insurance  is  an,  §  18. 
ALCOHOLIC  BEVERAGES— inquiries  as  to  use  of,  §  2090.  note. 
ALCOHOLIC  STEM I'LA NTS— nonuse  of,  construed,  §  2612,  note. 

See  Intemperance;  Liquor. 
ALIAS   SUMMONS— §  346S. 
ALIEN  domiciled,  trading  with  enemies  of  mother  country,  §  2G82. 

when  may  be  insured,  §  308. 
ALIEN   ENEMIES: 

change  of  domicile,  §  297. 

commencement  and  cessation  of  hostilities,  §  299. 

defense  of,  §  286. 

insurances  on  enemies'  property  formerly  upheld.  §§  2S2,  284. 

insurances  on  enemies'  property  now  illegal,  §  283. 

life  insurance,  §  2S8. 

residence  with  intent  to  return,  §  290. 

right  of  citizen  to  bring  property  from  enemy's  country,  §  292. 

trading  with  enemy,  mistake  or  ignorance  no  excuse,  §  2S5. 

what  constitutes  domicile,  §  2'.».~>. 

what  is  enemy's  country.  §  298. 

who  are:  domicile,  §  294-296. 

See  Enemy. 
ALIENATION:  accident  insurance  on  lives  of  partners:  dissolution, 
§  2281. 
acts  of  vendor  where  person  holds  under  contract  of  purchase, 

§  2285. 
assignment:  waiver:  agent's  powers  as  to,  §  560. 
bankruptcy  or  insolvency,  §  2288. 
change  by  encumbrances  on  the  property,  §2256. 
change   in   possession.    §   2292. 

chattel  mortgage  by  partner:  change  of  interest,  §  2269. 
chattel  mortgage  under  alienation  clause.  §  220S. 
commencement  foreclosure  proceedings,  §  2270. 
conditions  as  to  alienation— construction  of,   S  2247. 
consent  t<>  assignment:  what  constitutes  a  waiver:  notice  to  com- 
pany, §  2248. 
conveyance  by  deed  of  property  as  collateral.  §  2259. 
death  of  insured:  descent  of  title  to  heirs,  §  2289. 
decree  of  foreclosure    sale  thereunder,  §  2272. 
deed  and  reconveyance  in  trust  to  secure  payment  of  purchase 

money.   §  2262. 
dissolution  of  partnership:  receiver,  §  2280. 
"entry  of  a  foreclosure  of  mortgage"— construction,  §  2271. 
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executory  contract  of  sale:  conditional  sale,  §  2284. 

general  principles  as  to,  §  2240. 

judgment— generally:  mechanic's  Hen:  Judgment  lien,  §  2274. 

of  part:  contract  entire  or  severable,  §  2254. 

of  part:  contract   severable,  §  2253. 

Of  part  of  subject  of  insurance:  conclusion,  §  22."."). 

lease  of  insured  property,  §  L258. 

"levied   on":  "taken   into  possession   or  custody":   construction, 
§  2277. 

levy  of  execution:  sale  on  execution,  §  2278. 

meaning  of  clause,  "incumbrance  in  any  way":  liens  created  by 
operation  of  law,  §  22."»7. 

mortgage  an  "alteration,"   §  22G7. 

mortgage  not  alienation:  sale  or  transfer  title,  §  2204. 

mortgage  under  different  conditions  in  policies,  §  2266. 

mortgage,  when  not  an  incumbrance,  §  ii_<'>.">. 

notice  may  operate  as  consent  to  mortgage,  §  2273. 

partition  of  insured  property,  §  2283. 

sale  and  mortgage  back  where  policy  prohibits  alienation  of  in- 
terest, §  2261. 

sale  between  cotenants,  §  2282. 

sale  by  partner:  alienation,  assignment,  and  change  of  posses- 
sion clauses,  §§  2293-2295. 

sale  not  confirmed  as  required.  §  22S6. 

sale  of  equity  of  redemption  where  policy  assigned  to  mortgagee. 
§  2275. 

sale  of  insured  property  with  mortgage  back:  change  of  interest 
or  title,  §  2260. 

sale  of  part  of  property  insured  where  policy  stipulates  against 
alienation  or  transfer  of  subject  of  insurance,  §  2252. 

sale  of  part  of  subject  of  insurance  where  policy  contains  no 
condition  as  to  alienation,  §  2251. 

suspension  of  risk,  §  1473. 

trustee,  purchaser  at  his  own  sale  under  power  of  sale  in  mort- 
gage: no  alienation,  §  2263. 

void  sale  of  insured  property.  §  2249. 

voidable  and  set-aside  sale  no  alienation,  §  2250. 

writ  of  attachment:  "process."  §  2276. 

waiver  of  forfeiture:  sheriff's  sale,  §  2279. 

waiver:  proofs  of  loss,  §  3373. 

what  amounts  to  an  alienation:  sale:  transfer:  change  of  title: 
instances,  §  2290. 

what  does  not  amount  to  alienation:  sale:  transfer:  change  of  ti- 
tle: Instances,  §  2291. 

where  insurance  on  changing  stock  of  goods,  §  2287. 
"ALL  OTHER  PERILS,"  ETC.,  may  cover  explosion,  §  2769. 
ALTERATION  and  repairs  of  property.  §  1708. 

mortgage  may  be  alteration   in  title,   §   2207. 

of  contract:  agent's  authority:  custom,  §  448. 

of  policy,  if  material,  no  return  of  premium,  §  1407. 

of  policy,  material  facts  known  at  time  of  should  be  disclosed, 
§  1S36. 

of  policy:  power  of  apent  as  to,   §  549. 

of  representation.   §  1933. 

See  Conditions  Voiding  the  Policy;  Policy. 
AMBIGUITIES— evidence,   §   3S02. 

See  Construction. 
AMENDMENT  of  by-law  as  to  payee  does  not  necessitate  change 
of  beneficiary,  §   749. 
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by-law  subsequently  made:  effect  of,  §  748. 
By-laws. 
AMENDMENTS    declarations,  etc.,  g  3687. 

substitution  of  new   parties  after  expiration  of  time  limit  for 
suing,    §   8218. 
••AMERICAN    CLAUSE"— prior    and    subsequent   Insurance:  return 

of  premium,  ¥  M 18. 

s, ,.  Other  or  Double  and  Over  Insurance. 
AMOUNT    INSURED   expressed    in   policy,   §   177. 
may  be  advancements  to  beneficiary,  g  871. 
may  be  understood,  §  49. 
mistake  in:  equity,  g  353 1. 
must  be  fixed  on  oral  renewal  of  policy,  §  1439. 
necessary  to  contract,  §  43. 

rrusi   fund,  where  beneficiary  dies  before  insured.  §728.  note. 
amounl  scaled  down  by  part  of  policy-holders  no  defense. 
§  3600: 
AMOUNT  OF  CERTIFICATE  OR  POLICY— deductions:  damages, 

AMOUNT  OF  CONTRIBUTORY    VALUES  AND  DEDUCTIONS- 

general  average,  §  .".432. 
AMOUNT  OF  LOSS:  evidence,  §§  3769,  3771. 

false  swearing  as  to,  §§  3339-3341. 

from  third  party:  defense,  §  3742. 

mistake  in  proofs  as  to,   §  3320. 

sufficiency  of  statement  as  to:  magistrate's  certificate,  §  3327. 
AMOUNT  OF  RECOVERY  on  note  given  for  entire  premium  and 
I  Mil  icy   forfeited,   but  forfeiture  waived,   §   1210. 

on  premium  note,  g  1239. 
AMOUNT  OF  REINSURANCE— §   127. 
AMOUNT     UNEXPENDED     IN     REBUILDING— future    losses, 

3174. 
ANCHORAGE  GROUND— representations.   §   1993. 
LNCHORAGE  PLACE  may  be  a  "port."  §  1505. 
ANCHORED   VESSEL— collision,  §§  2751,  note,  2752. 
ANCHORS    adjustment,   §  3429,   note. 
hive  of:  general  average,  §  3427. 
one-third  new,  §§  3081,  3082. 
sacrificed:  general  average,   §  3441. 
seaworthiuess,  §§  2100,  note,  2161. 
ANNUAL   RETURNS   FROM   TRADE:  credit  insurance,   §  2786. 
ANNUITY  bequeathed  to  third  parties:  action  by  executors,  §  913. 
ANSWERS    in  application:  warranties,   §§  1957-1960. 
Irresponsive,  8    1928. 
partial:  warranty,  §  1969. 
to  ambiguods  or  doubtful  questions.   §   1930. 
See  Application:  Inquiries:  Particular  Representations  and  War- 
ranties:   Pleadings,    Representations    and     .Misrepresentations: 
Warranto 
ANTHRAX     accident  or  disease.  §  2878. 
ANTICIPATED   LOSSES    assessments,  §  1309. 
ANT1  COMPACT  AND   RETALIATORY  LAWS— §  329. 

See  Statutes. 
APOPLEXY  and  death  caused  by  fall:  proximate  cause,  §  2833. 
VPPAREL  attached  to  person:  contribution,  §3444. 
APPEAL    adjudication   of   claims  on   matured  policies:  joinder  of 
stockholders.   §  3645. 
decision  of  official  body  of  order,  §  355. 
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in  foreign  court:  expenses  of:  general  average,  §  3441. 

Insurable  interest  of  surety  on,  §  y.'JT. 

to  sovereign  lodge  not  taken:  injunction  of  assessment  refused, 

§  1311.    See  Mandamus. 

See  Practice. 
APPLICANT— how  far  justified  in  relying  on  agent,  §  472. 

illiteracy,  etc.,  of  applicant:  agent's  misrepresentations,  §  490. 
when  not  bound  to  accept  policy,  §  58. 

See  Agent;   Application;    Policy;    Statutes. 
APPLICATION— acceptance  for  limited  time  with  right  to  reject, 

§  54 
acceptance  may  be  qualified,   §  50. 
acceptance:  mutual  societies,   §  882,   note, 
acceptance:   whin  condition  precedent,   §   56. 
accepted,  assured  cannot  recede  without  liability,  §  55. 
accepted  is  binding  contract,  §  55. 
admissibility  in  evidence,   §  190. 
agent  writing  down  only  such  answers  as  he  deems  necessary, 

§  472 
agents:  powers  concerning,   §  472. 
agreement  to  notify  applicant  of  rejection,  §  57. 
and  bydaws:  copy  annexed  to  policy,  §  503. 
and   fee:   "receipt   and   acceptance"    of:   attachment   of   risk     § 

1437. 
and  premium  mailed  but  not  received,  §  62. 
approval  and  acceptance,   §   54. 

by  daw  as  to  approval  may  be  affected  by  custom,  §  54. 
completion   contract,    §    54. 
conditional  acceptance,  §  54. 
declaration  complaint,  etc.,  §  3071. 
delay  in  acting  on:  acceptance,  §  57. 
drawn  up  in  lead  pencil  valid,  §  66. 
erroneous    answers    in,    through  agent's  mistake,  neglect,  etc. 

§§  472.  473. 
evidence:  temperance.  §  3792. 

fraud  in:  when  not  a  defense  against  assignee,  §  2308. 
illegally  rejected,  §  3483. 
in  evidence,  §  3759. 
insurer  not  obligated  to  accept,  §  54. 
neglect  to  read  or  have  it  read,  §  1974. 
not  a  contract,  §  54. 
not  received:  ageut's  negligence,  §  57. 
oral   statements  to  alter,    §   54. 

policy  not  conforming  thereto  must  be  accepted  to  bind,  §  56. 
possession  of:  agency,   §  612. 

restrictions  in  on  agent's  authority:   waiver,   §   444. 
signing  by   applicant   without  reading  or   knowing   contents.    & 

4S9. 
statement  in,  untrue:  oral  evidence,  §  472. 
statements  in  as  to  beneficiary,  §  732. 
statements  in:  warranty.  SS  1957-1960: 
statements  in:  when  representations,  §  1891. 
time  or  place  of  acceptance  specified,  §  56. 
valuation  in:  liability  limited:   damages,   §  3461. 
when  and  when  not  part  of  policy,  §S  ISO,  1S7. 
when  part  of  contract:  statutes.  §  190. 
whether  accepted  question  for  jury,  §  55. 

See  Agent;  Evidence;  Oral  Application;   Warranty. 
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APPLICATION  FOR  DISSOLUTION— ex  parte,  §  3G00. 

for  dissolution  pending:  Injunction,  §  3600. 
"APPLICATION    FOR   REVIVAL— misrepresentations   and   warran- 
ties in,  §  1  161. 
APPORTIONMENT— abandonment  to  second  or  different  assurers, 
S  2957. 

collection  of  entire  amount  of  Insurance:  equity,  §  3528. 

of  minis:  tontine  policy;  when  beneficiary  not  bound  by,  §  8G4. 

of  loss:  equity,  §  3519. 

of  loss  is  Incident  of  doctrine  Indemnity,  §  28. 

of  loss:  whether  subject  insured  separately  or  as  entirety,   §§ 
2705-2709. 

of  premium,  none  where  risk  entire.  §  1420. 

ship  and  freight   abandoned,   SS  2917,  2918. 
APPRAISAL— condition  precedent,  §  3232. 
See  §§  3231-3266. 
APPRAISEMENT— arbitration:  agent's  authority,  §  GOO. 

See  §§  3231-3266. 
APPREHENSIONS— as  affecting  concealment,  §§  1796,  1797. 

of  danger:  concealment,  SS  1862,  1863. 
APPROVAL  OF  ItlSKS— goods  to  be  declared  and  valued,  marine, 
§  1736. 

See  Acceptance;  Application. 
APPURTENANCES  OF  VESSEL— seaworthiness,  §  21G0,  note. 
ARBITRATION  AND  AWARD: 

additional  award,  where  prior  award  approved,  §  3251. 

agreement  for  arbitration,  subsequent  to  loss,  §  3250. 

appraisement:  agent's  authority,  §  G00. 

appraisers  may  call  in  experts,  §  32G6. 

arbitration  and  award  clauses— generally,  §  3231. 

arbitration  waives  defects  in  proof  of  loss,  §  3261. 

"at  written  request,"  §  3238. 

averments  in  complaint  as  to  arbitration  clause,  §  32G3. 

.award  binding:  when,  §  3247. 

award  may  be  set  aside:  when.  §  32G2. 

award  not  binding:  when,  §  3248. 

compliance:  condition  precedent:  "at  written  request,"  §  3238. 

compliance:  when  not  condition  precedent,   §  3237. 

death  of  insured  after  submission.   §  32G5. 

demand  for  appraisal:  notice  of.  §  3243. 

demand  where  loss  occurs  by  distinct  fires,  §  3244. 

denial  of  liability  is  waiver  of  provision,  §  3257. 

♦■loot  ion  of  insurer  to  rebuild  or  repair,  §  3252. 

estimate  of  loss:  prerequisite  to  arbitration,  §  3246. 

failure  to  agree  upon  arbitrators,  §  3260. 

general   rule  as   to   validity   of   arbitration  and   award   clauses, 
§  3236. 

Instances  of  waiver  of  arbitration  provision  by  company,  §  3258. 

limitation  of  time  for  bringing  suit.  §  n-2'>\. 

manner  of  obtaining  an  award  should  comply  with  policy  pro- 
visions. §  3240. 

mortgagee  when  bound  by  award,  §  3249. 

mortgagee's  consent  to:  policy  assigned,  §  2314. 

noncompliance:  arbitration   and   award   clauses:  defense.   §   32G4. 

other  provisions  as  to  arbitration  and   award:  Invalidity   of,    § 
3235. 

parol  waiver  of  right  to  rebuild,  §  31G8. 

provision  as  to  arbitration:  where  loss  is  total,  §  3241. 

rebuilding,  etc.:  waiver,  §  3107. 
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ARBITRATION  AND  AWARD— Continued. 

refusal  to  appoint  appraisers  or  comply  with  arbitration  clause, 

§  3255. 
refusal  to  comply  with  provision  except  on  new  terms,  §  3256. 
.repairs  and  rebuilding:  action,  §  3485. 
repairs  to  ship,   §  3252. 
resort  to  courts,  §  882,  note. 

submission  to:  waivers  of  proofs  of  loss,  §  3307. 
validity  of  clauses:  condition  precedent,  §§  2530,  3232-3234. 
waiver  of  proofs  of  loss,  §  3380. 
what  constitutes  proper  request  for,  §  3239. 
when  there  is  no  waiver  of  provision.  §  3259. 
where  arbitrators  exceed  authority,  §  3253. 
where  several  insurers  liable  for  same  loss:  separate  demand, 

§  3245. 
who  is  disinterested  person:  competency  of  appraisers,  §  3242. 
ARGUMENT  OF  COUNSEL— §  3714. 
ARMAMENT  OF  SHIP— warranty,  §  1994. 
ARREARS— death  during,  §  12S3. 

dues  in:  forfeiture,  §  1258. 
ARREST— distinguished  from  capture,  §  2737. 

insured  shot  while  resisting  officer:  "known  violation  of  law," 
§  2610. 
ARRESTS    AND     DETAINMENTS   OF    PRINCES-abandonment, 
§  2996. 
clause  as  to  arrests,  etc.,  §§  2737,  2739. 
distinguished  from  capture,  §  2748. 
See  Danger. 
ARRIVAL— "at":  when  risk  attaches,  §§  1498,  1500,  1504. 
duration  of  risk  after:  not  specified,  §  1528. 
of  goods,  to  a  market  at  final  point  of  discharge:  end  of  risk, 

§  1598. 
of  part  of  cargo  of  fishing  voyage  by  another  ship:  continuance 

risk,  §  1534. 
of  part  of  goods:  fifty  per  cent  rule:  abandonment,  §  3014. 
of    ship   "at"   outward  port  as  a  wreck:  risk    never    attaches, 

§   1504. 
of  ship  not  worth  repairing:  fifty-per-cent    rule:  freight:  aban- 
donment. §  3013. 
of  ship  or  cargo:  fifty-per-cent  rule,  §  3069. 
of   ship,   that   notice   will   be   sent   broker:  disclosure   of   facts, 

§  1836. 
on  voyage  insured:  time  specified  for  continuance  of  risk  after, 

§  1492. 
port  of,  and  port  of  discharge  not  synonymous,  §  1547.  note. 
risk  to  continue  specified  number  of  days  after,  §  1537. 
usage  may  suspend  attachment  of  risk  "at  and  from"  beyond 

ship's  first  arrival,   §  1502. 
usage  to  keep  cargo  on  board  after:  risk  to  port  or  ports    dis- 
charge, §  1550. 
when  vessel  has  arrived,  §  1540. 
ARRIVE  in  safety  in  any  port  or  harbor  of  a  particular  place:  risk 

to  continue,  •§  1548. 
ARRIVED,   ship   may   have,  and   yet  never  have  been   moored   in 

safety.   §  1541. 
"ARRIVING  in  port"  does  not  cover  arrival  in  cove,  §  2738. 
ARSON— prosecution  for  as  excuse  for  failing  to  sue  in  time  stipu- 
lated, §  3200. 
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AT5SON—  Continued. 

threatened   prosecution   for    to    induce    settlement:  damages,   § 

345  !. 

See  Incendiarism. 
ARTICLES     OF     ASSOCIATION— designation  of  beneficiaries,    §§ 
728,   729. 

See  Parties;  Mutual,  etc.,  Companies. 
ARTISANS-   Ire  used  by,  §  2796. 
"AS  hi:  ma\    DIRECT"— beneficiary,  §  765. 
ASHES    Statement  as  to  keeping,  §  1995. 
ASPHYXIATION— By  action  of  water  or  gas,  §  2SS1. 
by  gas.  §§  2620,  2621. 
proximate   cause,   §  2833. 
ASSAILANTS'   ACTS    causing  death.   §  2SS2. 
ASSASSINATION— accidental  death,  §  2882. 
ASSESSMENTS  AND  DUES: 

action  for  assessments,  §  3487. 

advanced  by  wife,  gives  her  equitable  lien,  §  1148. 

advanced  by  wife  under  agreement  with  husband,  §  1148. 

anticipated  losses,  §  1309. 

application  or  appropriation  of  fund  by  society  or  lodge,  §  1289. 

assessment  no  evidence  of  amount  realized:  verdict  set  aside, 

g  3463. 
assessments:  generally,   §  124G. 
Check  mailed  for,  §  114,". 

death  before  time  specified  for  payment  expires:  loss  after  sus- 
pension: assessments  and  dues.   §  1281. 
death  of  member  during  suspension  of  lodge,  §  12S2. 
death  while  dues  in  arrears,  §  1283. 
deduction:  damages,   §  3456. 
defenses,  §  37:;.",. 
defenses  to   action   for:  fraudulent   representations  of   agent,    § 

514. 
defenses  to  actions:  assessments:  premium  notes,   §  1311. 
definition  of  assessment:  consideration,   §  1245. 
delay  in  levying  assessment:  when  excusable,  §  1300. 
directors:  assessment  by,  after  assignment  in  insolvency,  is  void, 

§  1300. 
directors:  assessment    by,    of    premium   note:  whether   act   ju- 
dicial. §  404. 
distinction  between  premiums  and  assessments,   §  1247. 
domicile  of:  receiver:  promissory  notes  in  other  states,  §  3593. 
dues  and   assessments:  death,    §    1281. 

dues  and  assessments:  effect  of  insolvency  upon  liability,  §  1272. 
dues,  when  payable:  dues  in  arrears:  forfeiture,  §  1258. 
evidence  of  levy  of,  at  illegal  meeting  of  directors,  §  404. 
examination  and  allowance  of  claims.  §  1306. 
extension  by  agent  of  time  of  payment  of,  §  447. 
failure  or  refusal  to  levy:  action,  §§  3473,  3474. 
failure  to  pay:  suspension  member:  self-executing  laws,  §  407. 
first  assessment  not  paid,  second  one  may  nevertheless  be  im- 
posed, §  7(i. 
forfeit uro:  evidence,  §  3826. 
forfeiture  or  suspension:    whether    affirmative    act  of     society 

necessary,  §   120  1. 
Illegal  claims:  assessments  to  meet  are  under  control  of  society, 

S   1288. 
illegally  elected  hoard:  assessments  by,  §  1296. 
intentional  omission  of  members,  §  1297. 
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ASSESSMENTS  AND  DUES— Continued. 

levying  assessment:  ministerial  or  judicial  act,  §§404,  1294,  1310. 

levying  assessment:  the  amount:  Inequality,   §  13U5. 

liability  of  member:  generally,    §  1253. 

liability  on  note  after  default  in  paying.  §  1230, 

liability:  prior  and  subsequent  losses:  liability  after  loss,  for- 
feiture or  suspension,  §  1250. 

liability  to  assessment:  agreement  or  provisions  contrary  to 
statutes,   §  1255. 

liability  to  assessments:  cancellation:  surrender:  withdrawal,  § 
126S. 

liability:  who  liable  to  assessments:  members,  §  1251. 

liability:  who  liable  to  assessments:  mortgagee:  assignee,  § 
1252. 

member  joining  between  loss  and  rendition  of  judgment  against 
company,   §  1257. 

member  may  be  obligated  to  see  that  money  actually  received, 
§  1278. 

member  when  in  good  standing:  when  not,  §  12G5. 

membership  fees  and  dues  generally.  §  1248. 

mode  of  remittance,  §   1279. 

must  be  validly  levied.   §  1292. 

necessity  for  assessment  must  exist,  §  1290. 

new  policy  substituted  for  old  one  through  fraud,  §  1304. 

no  authority  to  receive  less  than  amount  of  assessment  due,  § 
12SG. 

no  forfeiture:  assessments  in  advance  of  death  losses,  §  1263. 

no  obligation  after  each  loss  to  compute  at  once,  §  1300. 

nonpayment  dues  and  assessments:  when  forfeits  or  suspends, 
§  1261. 

nonpayment  of  assessment  due  after  date  of  accident  insured 
against,  §  1254. 

nonpayment  of  assessments:  when  no  forfeiture,  §  1266. 

not  paid:  waiver:  proofs  of  loss.  §  3380. 

notes,  assessment  of:  action  for  by  assignee,  §  3592. 

notes,  assessment  of:  when  liability  continues  until  all  paid,  ? 
1225. 

notice  of  intention  to  assess  not  necessary  for  directors'  regular 
meeting,  §  1293. 

overpaid  assessment:  when  no  return,   §  1408. 

payment  assessment  after  loss,   §  1284. 

payment  assessment  complete  contract,  §  71. 

payment  assessments  by  beneficiary  gratuitous,  §  S70. 

payment  assessments  by  mail,  §  ll(i3. 

payment  assessments  by  wife:  recovery,  §  2343. 

payment  assessments  in  advance  in  excess  of  mortuary  assess- 
ments, §  1262. 

payment:  to  whom  dues  and  assessments  payable,  §  1278. 

plan  of  insurance:  powers  of  company:  assessments,  §  350. 

power  of  directors  to  assess  cannot  be  delegated,  §  1294. 

power  of  receiver,  §  3592. 

power  to  assess,  when  may  be  delegated:  exceptions  to  rule  § 
1295. 

premium,  etc.,  notes:  assessment:  generally,  §  1250. 

premium,  etc.,  notes:  assessment:  no  action  where  contract  in- 
complete, §  53. 

prescribed  mode  must  bo  followed  in  levying  assessment,  §  1291. 

receiver:  assessments  by,  §  127.".. 

receiver:  what  he  may  include  in  assessment  premium  note.  § 
1274. 


3702  INDEX. 

ASSESSMENTS  AND  DUES— Continued. 

refusal  to  levy:  damages,  §  3-b',:;. 

isal  to  levy:  form  of  action,  §  ::iti>. 
refusal  to  levy:  specific  performance,  §  3516. 
refusal  to  pay  assessments:  right  to  have  fund  distributed,  § 

1288. 
regularity  of  assessment  must  be    affirmatively    shown— allega- 
tion ami  proof:  evidence,  §  1310. 
reinstatement  by  way  of  waiver  and  not  as  new  contract:  cred- 
itors' right,  g  1277. 
requirement  as  to  levy  of,  "forthwith,"  §  1300. 
n    toratloo  to  membership:  reinstatement:  revival,   §  127G. 
rlghl   of  members  to  withdraw  and    avoid  liability    for  assess- 
ments, §  L269. 
riudit  to  have  assessment  made,  §  1285. 
ris.rht  to  deny  liability  for  losses  on  policies  to  non-members,   § 

1271. 
risks  classified:  assessments,  §  1298. 

safety   fund:   reserve  fund:  assessments  and   dues,  §   12S7. 
second  assessment  of  note,  §  1303. 
sliuht  errors  do  not  invalidate,  material  errors  or  omissions  do, 

L302. 
stature  of  limitations:  assessments.  §  1312. 
Sunday:  assessment  falling  due  on.  §  1259. 
suspension  of  member:  assessments.  §  1260. 
tender  of  assessments:  frequency  of  tender,  §  1280. 
trustee  of  unauthorized  company:  assessments  by,  §  1275. 
unauthorized  company:  assessments  by,  §  1267. 
unearned  premium:  assessment  to  repay,  §  1301. 
validity:  assessment  Invalid  of  certificate  changed  to  life  policy 

with  regular  premiums,  §  1299. 
validity  of  provisions  as  to  assessments,  §  1249. 
waiver  of  nonpayment  by  subsequent  assent  to  assignment,    § 

2325. 
what  may  be  Included  In  assessment,  §  1307. 
what  Deed  not  and  may  not  be  included  in  assessment,  §  1308. 
when  assessment  legitimate:  statute,  §  1290,  note, 
when  assessment  may  be  made,  §  1300. 

where  claim  invalid:  member  cannot  control  disposition  of  fund, 
§  1288. 

Whether  contract  to  pay  assessments  unilateral,  §  1270. 

who  empowered  to  levy  assessments,  §  1292. 

See  Premiums,  etc.;  Notes  for  Premiums,  etc.;  Notice;  Taxation; 
and  see  §  882,  note. 
ASSETS— assessments  to  meet  death  claim  not  assets  In  receiver's 
hands,  §  1288. 

assigned  to  another  company:  application  for  receiver,  §  3592. 

collection  of:  receivers,  §  3593. 
tribution  of,  §§  3600,  3601. 

distribution  of,  proceedings  for,   §  3590. 

equitable:  premiums  paid  in  fraud  of  creditors  are,  §  1147. 

foreign  company's  assets:  receiver  in  state  of  domicile:  reinsur- 
ance, §  3600. 

funds  received  under  reinsurance:  Insolvency,  §  3597. 

goodwill  of  company,   §  3«",< »i . 

In  another  state  than  domicile  of  assigning  company,  §  3593. 

jurisdiction  of,  §  3496. 

possession  of  by  foreign  corporations:  statutes.  §  328. 

receiver:  funds  deposited  with  state  treasurer,  §  3593. 
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ASSETS— Continued.  , 

release  of  stockholder  In  violation  of  creditors'  rights,  §  3o94. 

share  in  of  policy-holders,  §  3593. 

surplus  funds  from  profits:  creditors'  claims:  insolvency,  §  d5J7. 

transfer  of:  rescission  and  cancellation,  §  1G44. 

transferred   by  assurer,  assured  may  rescind  and  recover  back 

premiums,  §  1408. 
transferred  by  life  company,  reinsurance:  ultra  vires,  §  115. 
transferred  by  solvent  to  insolvent,  §  115. 
ASSIGNED  POLICY— cancellation  of,  §  1041. 

See  Assignment. 
ASSIGNEE— action  against  assignor  of  void  policy,  §  3485. 

agent's  agreement  with,  that  assigned  policy  of  same  force  as 

new  policy:  estoppel,  §  533. 
creditor  as:  insurable  interest  of,  §  949. 
creditor  as:  recovery,  §  34S8. 
description  of  interest,  §  1692. 

holding  as  collateral:  defenses  same  as  against  assignor,  §  2315. 
in  insolvency:  power's  of,  §  3592. 
insolvency:  right  to  in  life  policy  surviving  specified  period,   § 

3599. 
insurable  interest  of,  §  934. 
insurable  interest  prima  facie  none  in  property  burnt,   §  2305, 

note, 
joinder  of  parties:  statute,   §  3646. 
killing  insured  by  sane  assignee,  §  836. 
liability  to  assessment,   §   1252. 
lien  on  paid-up  policy,   §  842. 
life  policy:  benefit,  etc..  societies:  necessity  of  insurable  Interest, 

§  917. 
of  claim  may  sue,  §  3485. 

of  corporation  not  insolvent:  levy  of  by,  invalid,  §  1273. 
of  life  policy:  insurable  interest  of:  consent  of  assurers  to  as- 
signment,  §  916. 
of  life  policy:  necessity  of  insurable  interest:  payment  of  pre- 
mium as  a  factor,  §  915. 
of  life  policy:  right  to  recover,  §  2326. 
of  life  policy,  subject  to  same  defenses  as  assignor,  §  2326. 
of  life  policy:  whether  insurable  interest  necessary,  §  914. 
of  mortgagee:  insurable  interest,  §  1044. 
of  mortgagee,  payment  of  premiums  by,  §  1157. 
of  owner  of  cargo:  liability  for  freight  money,  §  2920. 
policy  to:  disclosure,  interest  and  title,  §  2030. 
possession  of  life  policy:  delivery  of  policy,  §  94. 
possession  of  policy:  beneficiary's  rights  endangered:  equity,   J 

352S. 
reduction  of  bottomry  bond  from  loss  due  to:  damages,  §  3455. 
return  of  premium,  §  1429. 
right  to  recover  on  life  policy,  §  914. 
rights  under  Massachusetts  fire  policy,   §  2306. 
when  person  designated  as  beneficiary  treated  as  assignee,  §  729. 
when  subject  to  same  defenses  as  assignor,  §  2308 
who  may  sue,  §§  3615-3621. 

See  Assignment;  Trustee:  Receiver. 
ASSIGNMENT  AND  TRANSFER— abandonment,  §  2904. 

absolute  assignment:  life  policy  to  creditor:  agreement  to  retain 

only  amount  due.  §  2336. 
after  loss  does  not  defeat  recovery,   §  904. 
after  loss:  parties,  §  3620. 
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ASSIGNMENT  AND  TRANSFBB    Continued, 
agenl  signing  for  principal:  ratification,  §  459. 
alienation:  waiver:  agent's  powers  as  to,  §§  560,  561. 
assignor's  arts:  effect  of  upon  rights  of  assignee— generally,   § 

-:\'.K 
assignor's  acts:  effect  of  upon  rights  of  assignee  who  is  mort- 

ee,  §  2320. 
assured  may  insure  own  life  and  transfer  policy,  §  914. 
bankruptcj  :  effect  of  upon  policy  on  life  of  bankrupt,  §  2341. 
before  loss,  §  2306. 
by  beneficiary,  §  837. 

by  beneficiary  to  one  having  no  insurable  interest,  §  841. 
bv-laws  of  mutual  company  as  affecting  assignment  of  policy,  § 

'2:;  IT. 
by  one  of  policy  on  his  own  life  to  cousin  void,  §  1070. 
clauses  as  to  assignment:  waiver  of  breach  thereof:  forfeiture, 

§  2325. 
conditions  as  to  reinsurance,  §  124. 
condition  prohibiting,   after  loss,   void,   §   904. 
condition  that  loss  payable  to  mortgagee  is  not  an  assignment,  § 

2305. 

consent  to:  waiver:  notice  to  insurer,  §  2248. 

creditor  of  assignor  attaching  subsequently  to  assignment  of  fire 

policy:  rights  of.  §  2318. 
del  credere  agent,  when  should  take  assignment,  §  622,  note. 
delivery  of  assignment  of  life  policy,  §  2332. 
effect  of  on  mortgagee's  insurable  interest.  §  1042. 
effect  of  provision  in  certificate  permitting:  beneficiaries,  §  847. 
equitable  assignment  of  fire  policy,  §  2311. 
evidence,   §  3831. 
for  benefit  of  creditors,  §  2341. 
fraud  in  making  assignment:    in  procuring    assent    thereto,   §§ 

2.°.13.  2335. 
fraud  of  agent,  §  599. 
guardian:  right  of  to  assign  policy  issued  for  benefit  of  ward,  § 

2346. 
husband  to  wife  of  life  policy.  §  2343. 
husband's  right  to  assign  policy  issued  for  benefit  of  wife  or 

children,  k;  2345. 
in  Insolvency:  effect  as  to  cancellation,  §  1644. 
in  trust  for  payment  debts:  when  insurable  interest  remains,  § 

904. 
indorsements  upon  policy.   §  2312. 
Insurer's  right  to  set-off  acainst  assignee,  §  2356. 
insurer's  rights  where  policy  assigned,  S  2342. 
Interest  divested,   partial   interest   remaining,    §   904. 
joint  assignment  by  husband  and  wife  of  policy  on  husband's 

life.  §§  si::,  si  1.  2349. 
joint  assignment  by  husband,  wife,  and  children,  §  2349. 
legal  effect  of  assent  to  in  fire  policy.  §  2308. 
legal  effect  of  assignment  after  loss,  §  2322. 
lex  loci  contractus.  §  232. 
limitation  clauses— assignment,  §  2324. 

manner  of  procuring  assent  to  assignment  of  policy.  §  2309. 
member  cannot  assign  assessment  paid  by  him,  §  1288. 
mortgagor  to  third  party:  alienation.   S  2290. 
mortgagor's  acts:  loss  after:  effect  of,  upon  rights  of  assignee, 

§   2321. 
mutual  society,  §  S82,  note. 
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no  assignment  by  insured  where  interest  in  policy  has  vested  In 

beneficiary,   §   2327. 
no  assignment  if  policy  forbids,   §  2328. 
notice  not  necessary  to  preserve  validity  of  life  policy:  statute, 

§  914,  note, 
notice  of  assignment:  fire:  marine.  §  2310. 
notice  of  assignment:  life  policy,  §  2329. 
notice  of  assignment  of  marine  policy,  §  2354. 
notice  of  assignment:  what  is  sufficient  notice:  life,  §  2330. 
of  certificate:  who  entitled  to  benefit  fund:  classes,  §  846. 
of  endowment  policy:  wife  as  beneficiary,  §  840. 
of  fire  policies— generally,  §§  2304.  2306. 
of  fire  policies:  "Loss,  if  any,  payable  to,"  §  2305. 
of  life  policies— generally,  §  2326. 
of  fire  policy  as  collateral.   §  2315. 
of  life  policy  as  collateral,  §  2337. 
of  life  policy:  consent,  §  2331. 

of  life  policy  may  be  by  agreement  outside  of  policy,  §  2333. 
of  life  policy:  notice  of,  when  necessary,  §  914. 
of  life  policy  or  certificate:  insurable  interest  of  assignee,  §§  918, 

919. 
of  life  policy  to  wife,  by  insolvent,  §  2344. 
of  loss  and  right  to  rebuild.  §  3156. 
of  marine  policies— generally,  §  2350. 

of  marine  policies  where  assignor  has  parted  with  entire  inter- 
est in  property  insured,  §  2351. 
of  marine  policy:  delivery  to  assignee,  §  2353. 
of  marine  policy  subsequent  to  absolute  sale    and  transfer  of 

subject  of  insurance,   §  2352. 
of  mutual  benefit  certificates,  §§918,  919,  2334. 
of  policy:  agent's  lien,  §  691. 

of  policy  as  collateral,  carries  only  defeasible  right,  §  904. 
of  policy  as  collateral  to  mortgagee:  right  to  deposit  premium,  § 

1161. 
of  policy  of  reinsurance,  §  122. 
of  policy  passes  dividends.  §  1166. 

of  policy  payable  to  executors,  administrators,  or  assigns,  §  2338. 
of  policy  pro  tanto,  §  2340. 
of  policy  to  trustee,  §  2339. 
of  void  policy.  §  2323. 
pleading,  §  3666. 

possession  of  policy:  life.  §  2333. 

prohibition  in  marine  policy  as  to  assignment.  §  2355. 
ratification:  neglect  to  disaffirm  agent's  acts,  §  462. 
ratification  of  by  beneficiary,   §  838. 

sale  of  property  does  not  transfer  policy  to  purchaser,  §  2307. 
subsequent  assent  to:  waiver,  §  2308. 
suspension  of  risk,  §  1473. 
to  assured  by  underwriter  on  vessel:  recovery  of  freight  loss  pro 

rata.  §  2919. 
to  creditor:  beneficiary,  §  839. 
to  mortgagee,  §  2314. 
to  mortgagee:  alienation,   §  2275. 
to  partner,  §  2316. 

what  constitutes  assignment— cases  generally.   §  2357. 
what  will  not  amount  to  an  assignment— cases  generally,  §  2358. 
wife:  assignment  by,  of  policy  on  husband's  life,  §§  845,  2347, 

234S. 
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wife's  rights  whin  induced  to  join  in  by  husband's  misrepresen- 
tation,  §  813. 
wrongful  refusal  to  assign,  §  34S4. 

Equitable  Assignment;   Evidence;   Insolvency;   Subrogation. 
ASSIGNOR— intoxicated    when   policy   assigned:    right   of   action,    § 
2306. 
may  sue  for  premium  in  li is  own  name,  §  1428. 
who  may  sue,  §§  3615-3621. 

Pee  Assignment. 
ASSIGNS-as  beneficiaries.   §   784. 

as  payees:  assignment  of  policy,  §  2338. 
ASSISTANT  SECRETARY.     See  Agents. 

ASSOCIATION— debt  of:  when  policy  must  mature  to  create  in  fa- 
vor of  beneficiary.  §  852. 
See  Lodge;  Mutual  Benefit  Society;  Towers;  Railroad  Relief  As- 
sociation. 
ASSOCIATIONS— for  mutual  insurance:  termination  of    risk:    non- 
payment of  contribution,  §  1554. 
See  Clubs;  Lloyds;   Powers;  Shipping  Association;  Ship-owners' 
Protective  Associations. 
ASSUMPSIT— 8   3470. 

on  sealed  policy,  §  3G08.  note. 

See  Action;  Rights  and  Remedies. 
ASSURED— acceptance  by,   of  goods    at  intermediate  port    termi- 
nates risk  on  freight,  §  1618. 
action  in  name  of,   §  3610. 

bound  by  knowledge  of  agent's  limited  authority,  §  429. 
cannot  surrender  policy  at  pleasure  and  obtain  return  of  pre- 
mium. §  1420. 
criminal  acts  of,  §  2851. 

duty  to  protect  property  from  approaching  conflagration,  §  1662. 
fraud  rendering  policy  void,  no  return  of  premium,  §  1406. 
illegal  acts  of,  §  2851. 
in  mutual  fire  company  not  entitled  to  return  premium  because 

of  membership,  §  1430. 
"Insured"  and  "assured"  synonymous,  §  1. 
mortgagee  one  of  the  parties,  §  3304. 
neglect  of,  to  read  policy  does  not  aid  him,  §  1182. 
negligence  of:  marine,  §  2850. 
not  a  member  under  tontine  plan,  §  11. 
obligation  to  exert  himself  to  save  property  endangered,  §§  2812, 

2813. 
repairs  of  ship  and  abandonment,  §  3042. 

rights  where  contract  wrongfully  canceled  or  terminated,  §  1659. 
termination  of  agency  as  to,  §  720. 

See  Insured;  Knowledge. 
ASSURER— breach  of  contract  by:  return  of  premium,  §  1408. 

violates  contract  by  transferring  assets,  premium  is  returnable, 

§  1408. 
wrongful  cancellation  or  termination  of  contract  by,  §  1659. 
See  Insurer. 
"AS   THEIR    INTEREST   MAY   APPEAR":    JOINDER   OF   PAR- 

TIES-5  3641. 
"AT  AND  FROM"— a  port  named  and  "a  market,"  §  1515. 

B   port  named:  ship  undergoing  repairs,  risk  attaches.  §  1494. 
a  port:  several  ports  within  one  classification,  §  1">29. 
any  one  of  several  ports:  voyage  from  one  port  to  another  before 
risk  attaches,  §  1511. 
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apportionment  of  premium,  §  1421. 

"at"  when  not  necessary  to  cover  risk  at  Intermediate  ports,  § 
1514. 

"at":  whether  risk  attaches  on  first  arrival  or  after  vessel  moor- 
ed tweuty-four  hours,  etc.,  §§  149S,  1500,  1504. 

attachment  of  risk:  home  port,  §  1480. 

attachment  of  risk  on  goods,   §   1581. 

attachment  risk,  vessel  lying  long  in  foreign  port  or  stated  to  be 
there  in  safety,   §  1507. 

broker  instructed  to  effect  such  policy:  liability,  §  G71. 

change  of  voyage:  attachment  of  risk,  §  1585. 

delay  in  port  preparing  for  different  voyage,  §  2375. 

delay  in  port  should  not  be  unreasonable,  §  1494. 

delay  in  voyage,   §   2760. 

"either  of"  two  ports,  risk  attaches  in  alternative,  §  1508. 

for  a  certain  period,  §  1493. 

foreign  port,  §  1490. 

foreign  port:  ownership  acquired  while  vessel  lying  in  port:  at- 
tachment of  risk,  §  1510. 

her  port  of  lading;  excludes  lading  at  different  places  in  same 
bay,  §  1505. 

homeward   policy  from  island  or  district;    attachment   risk   on 
goods,  §  1586. 

homeward  policy:  general  designation  of  ports,   island  or  dis- 
trict, §  .1508. 

homeward  policy:  specific  designation  as  to  port  or  place,  §  1509. 

homeward  voyage,  risk    on  freight,  §  1614. 

illegality  after  risk  attaches,  §  2549. 

instructions  to  deviate:  concealment,   §   2414. 

intermediate  voyage:  attachment  risk,  §  1504. 

island,  etc.,  attachment,  etc.,  of  risk,  §  1501. 

loading  elsewhere  than  "at"  designated  place,  §  1580. 

on  goods:  several  ports  within  one  legal  classification:  attach- 
ment, etc.:  risk,  §  1582. 

outward  cargo,  discharged:  attachment  of  risk  on  freight,  §  1612. 

outward  cargo  to  be  considered  homeward:  interest,  etc.:  loading 
"at,"  §  1574. 

port  or  ports  in  alternative.  §  2381. 

port  or  ports:  liberty  of  ports,  §  2379. 

ports  in  Newfoundland:  usage.  §  1502. 

preliminary  trial  trip:  deviation.  §  2380. 

repairs  in  port:  attachment  risk,  §  1497. 

risk  divisible:  return  of  premium.  §  1421. 

risk  entire:  premium  not  returnable,  §  1420. 

risk  on  freight  of  goods  for  each  passage,  §  1616. 

risk  to  commence  at  time  specified.  §  1491. 

risk  to  continue  after  arrival,  §  1492. 

seaworthiness  referred  to  commencement  of  risk,  §  2180. 

second  charter-party:  right  to  charter  freight.   §   1626. 

till  "moored  twenty-four  hours."  etc.:  duration  of  risk,  §  1501. 

time  policy:  duration  of  risk,  §  1506. 

undisposed   of   outward    cargo    may   be    protected    by   words, 
"wheresoever  loaded,"  §  1573. 

usage   may  suspend   attachment  of  risk   beyond  time  of  ship's 
first  arrival.   §   1502. 

what  is  a  port  of  loading:  commencement  of  risk,  §§  157S,  1579. 

with  Liberty  to  touch  at  islands,  §  2383. 
ATLANTIC  CABLE— loss,  §  2S19. 


3708  INDEX. 

ATTACHING  CREDITOR— Insurable  interest  of,  §  950. 

must  insure  his  Interest,  S  951. 
ATTACHING    OFFICERS— Insurable    interest,    §    939. 
ATTACHMENT— against   company   void   after  bill   for   receiver,   9 
3592. 
dissolution  of:  appointment  receiver  no  ground  for,  §  3592. 
Insurable  Interest:  of  receiptor  Cor  goods  under.  §  937. 
of  property  and  bond  given  for  delivery  gives  insurable  Interest, 

§  893. 
writ  of:  "process":  alienation,  §  227(5. 

See  Rights  and  Remedies. 
ATTACHMENT  OF  RISK— necessary  to  make  premium  due,  §  10S7. 
representation  as  to  time  of,  §  1909. 
in  urn  of  premium,  §§  1390,  1397. 
sailing  on  a  different  voyage,   §  2:575. 
See  Risk. 
ATTENDING   PHYSICIAN     proofs  of  death,  §3329. 
ATTESTATION  OF  POLICY— power  of  agent,  §  530. 
ATTORNEY  entitled  to  be  preseut  at  "examination  under  oath."  9 
3330. 
of  foreign  company:  agent:  statute,  §  702. 
ATTORNEY    GENERAL— dissolution  and   distribution  of  assets,   § 
3590. 
may  refuse  to  certify  approval  of  charter:  unlawful  business,  § 

•s><  IS. 
parties  to  suit  for  dissolution,  §  3G53. 
ATTORNEY  IN  FACT,  condition  in  Lloyds  policy  as  to  action  against, 
§  335,  note, 
condition  in  Lloyds  policy  that  suit  be  brought  against,  §  335,  note. 
service  of  notice  and  proof  upon:  condition  in  Lloyds,  <  335,  note. 
AUCTION— sale  of  goods  at,  cost  of:  damages,  §  3452. 
AUDITOR— injunction  to  restrain  carrying  on  business,  §  3590. 

order  of  reference  of  case,  §  3709. 
A  TNT  AND  NEPHEW— life:  insurable  interest,  §  1069. 
AUTOPSY.     See  Exhumation;  Post-mortem. 

AVE  RACE— free   from  particular,   except  vessel   be  in   collision,   9 
2752. 
"free  of:  abandonment,   §  2938-2941. 

Bee   Adjustment:  Excepted  Pisks  and  Losses;  General  Average; 
Partial  Loss;  Particular  Average. 
AVERAGE  ADJUSTERS— action   against  company  by,   §   70G. 
AVERAGE  LOSS  and  total  loss.  §  301G. 

pleadings:  averment  that  interest  not  acquired  till  after  loss,  § 

'.tor,. 
till  after  loss.  §  905. 
AWAPP- condition  as  to:  reinsurance,  §  12G. 
fraud  of  agent,  §  599. 

submission  to:  agent's  authority:  custom,  etc.,  §  449. 
See  Arbitration  and   Award. 
"RACILLT"— poisoning  from   contact   with,   §  2S78. 
BAGGAGE    descriptive,   §   1758. 
general  average,  §  3432. 
of  passengers:  contribution,  §  3444. 
BAILEE— breach   by  of:   contract   to   insure   goods:   subrogation,   § 
3581. 
insurable  Interest.   §  922. 
may  effect  Insurance,  S  <>2fi. 

third   party   collecting  premiums   becomes   bailee   for   insurer,   9 
390. 
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BAILOR    insurable  Interest,   §   022. 

BALES— breaking  open:  confounding  of  poods:  marine  risk.  §  27.",o. 

separate   valuation  of:   marine  risk.   g§    2705*2709. 
BALLAST— insufficient:  putting  into  port  to  remedy  defect:  devia- 
tion, §  2390. 

seaworthiness,  §§  21G0,  note,  21G1. 

ship  will  sail  in:  representation.  §  1924. 
BANK  BIL1  S  are  "property"  under  policy,  §  939. 

of  individuals:  general  average,  §  3432. 
BANK  NOTES— description,   §  1709. 
BANKRUPTCY,  INSOLVENCY,  DISSOLUTION— alienation,  §  2288. 

assignment  in  insolvency:  assessment  by  directors  after  is  void, 
§   1300. 

attachment  and  termination  risk:  dissolution,  §   1454. 

attachment  and  termination  risk:  insolvency,  §  1454. 

benefit  society:  dissolution  of,   §  3598. 

debtors,  insolvency  of:    credit  insurance:    excepted    liability,   § 
2599. 

decree  of  dissolution:  when  necessary  to  effect  cancellation,   § 
1G44. 

delay  in  proofs  of  loss:  bankruptcy,  §  3289. 

distribution  of  assets,  §  3G01. 

effect  of  bankruptcy  on  policy  on  life  of  bankrupt:  assignment, 
§  2341. 

effect  of  insolvency,  §  3591. 

effect  of  insolvency  as  to  alienation,  §  22S8. 

effect  of  insolvency  as  to  recovery  against  other  insurers:  re- 
building, etc,  §  31GG. 

effect  of  insolvency  upon  liability  for  dues  and  assessments,  § 
1272. 

effect  of  insolvency  upon  time  limit  for  suing.  §  3217. 

ex  parte  application  of  stockholders  for  dissolution.  §  3G00. 

excuse  for  nonpayment  premium,  etc.:  insolvency,  §  1349. 

expiration  policy  before  insolvency  no  defense  to  action  on  note, 
§  1311. 

general  matters  in  bankruptcy  and  insolvency,  §§  3590,  3600. 

general  powers  of  receiver:  assignee,  §  3592. 

insurer's  insolvency:  compromise:  liability  of  reinsurer,  §  134. 

insurer's  insolvency:  del  credere  agent's  right  of  action  on  pay- 
ment of  loss,  §  G77. 

insurer's  insolvency:  duty  of  agent  to  effect  other  insurance  in 
case  of,   §  G75. 

insurer's  insolvency:  liability  of  reinsurer.   §  134. 

insurer's  insolvency:  when  entitles  to  return  of  premium,  §  1408. 

liability  on  note  in  case  of  insolvency,  §  1231. 

liability  reinsurer:  insolvency.  §  117. 

liability  to  assessments:  insolvency.   §   12G8. 

"loss":  meaning  of:  Insolvency  of  debtors.   §  27S7. 

maker  of  note:  insolvency  of:  effect  of,  §  1232. 

maker  of  premium  note,  insolvency  of:  return  of  premiums    § 
1409. 

maker  of  premium  note  of  debtor  holding  life  policv:  insolvency 
of.  §  3599. 

manner  of  distribution  of  reserve  fund:  dissolution.  §  1455. 

measure  of  damages:  bankruptcy  and  insolvency,  S  3595. 

parties  to  action:   dissolution,    s   3653. 

partnership:  dissolution   of:  effect  on   risk.   §§   2->so    228J     °°93- 
2295. 

payment  and  priority  of  claims:  check  given  before  insolvency: 
dividend  declared  before— generally,  §  3597. 
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powers  of  receiver:  collection  of  assets:  receiver  in  state  of  domi- 
cile of  company,  g  3593. 
principal's  Insolvency  revokes  agent's  authority,  §  720. 
priority  of  claim:  United  States  as  creditor,  g  3597. 
priority  of  claims:  when  death  of  Insured  or  loss  occurs  before 

Insolvency  of  company— after   insolvency,   §  3596. 
proceedings  for  dissolution:  statute.  §  :',-'. 
purchasers  of  soods:  insolvency  of:  auuual  returns  from  trade: 

credit  insurance,  g  27S0. 
receiver:  costs  to  Intervening  policy  holders:  dissolution,   §  3G00. 
rescission  and  cancellation:  insolvency,  §  H!44. 
rights  of  members  to  share  in  safety  or  reserve  fund:  dissolu- 
tion, §§  12S7.    1288. 
rights  of  policy-holders  after  dissolution— generally,  §  3595. 
rights  to  reserve  fund  should  be  referred  to  date  of  proceedings 

Cor  dissolution,  §  12SS. 
trustee   in   insolvency  may  recover  where  company  has  released 
stockholder  in  violation  of  creditor's  rights,  §  3591. 
BANK'S  DEFAULT -indemnity  for,  §  3, 

money  deposited  in  bank:  vested  rights  upon  default,  §  2740. 
BAR:  PLEA  IN— §  3092. 

BARRATRY— act  of  deviation  is  not,  though  deviation  through  mas- 
ter's gross  ignorance,  §  2415. 
as  affecting  neutrality,  §  21 2d. 
barratrous  acts  forcing  deviation,  §  2-ilC. 
covers  what,  §  2415. 
covered  by  general  clause,  §  2736. 
covered  by  policy  on  all  risks,  §  2734. 
deviation  by  direction  of  ship-owners,   §  2415. 
excepted  risk,  §  2G77. 
negligence,  §  2S3S. 

no  recovery  under  averment  of  loss  l>y  capture,  §  3079. 
proximate  cause.  §  2S33. 

whether  an  act  be  deviation  or  barratrous,  §  2415. 
usage  to  except,  §  255. 

See  Bisks  and  Losses. 
BEACHING  BURNING  SHIP— general  average,  §  3421. 
BELIEF— of  assured  as  to  truth  of  facts  warranted,  §   19G4. 
of  assured:  concealment.  §§  1S62,  1S63. 
representations  of,  §  1904. 

that  property  has  been  destroyed:  concealment.  §  1865. 
BELLIGERENT —and  neutral  property:  description,  §  1714. 
decrees:  exceptions  of  loss,  g  2692. 
goods  shipped  from  to  neutral,  g  2131. 

g Is  shipped  to  from  neutral.  §  2130. 

nations:  binding  force  here  of  laws  of,  §  2S7. 
rights,   §  299,   note. 
risks:  concealment,   §   ISIS. 

risks  covered  when  so  evident  from  order.  §  2730. 
service:  neutral  vessel  employed  in,   §  21o.'5. 
BENEFICIARIES. 
1.  Beneficiaries,  Generally:  Who    May    Be:    Interest,  Designation 
and  Change  of. 
amendment  as  to  payees  does  not    necessitate    changing  bene- 
ficiary, §  749. 
amount    exempted    unreasonable— unconstitutionality   of  law,  § 

880. 
amount  of  policy  and  premiums  may  be  advancement  to  benefi- 
ciary. §  S71. 
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articles  of  separation,  §  819. 
assignment  by  beneficiary,  §  S37. 

assignment  by  beneficiary  of  life  policy  to  one  having  no  Insur- 
.  able  interest,  §  841. 

assignment  by  wife  of  policy  on  husband's  life,  §  845. 
assignment:  effect  of  provision  in  certificate  permitting,  §  S47. 
assignment:  endowment  policy:  wife  as  beneficiary,  §  840. 
assignment  of  certificate,  §  2334. 
assignment  to  creditor.  §  839. 
association:    when   endowment    insurance   by,   is   ultra   vires     8 

2518. 
benefits  payable  in   case  of  sickness  or  disability:   insanity   of 

member.  §  867. 
Change  of  beneficiary:  exceptions  to  rule  that  by-laws,  etc.,  must 

be  followed,  §  74G. 
change  of:  interpleader,   §  3521. 

consent  necessary  to  surrender  of  life  policy,  §  1651. 
co-operative  life  societies:  right  to  change:  statute,  §  742,  note, 
creditor  as  payee  in  policy  on  debtor's  life,  §  861. 
-creditor  as:  recovery,  §  3488. 

creditors  of  insured:  rights  of:  regular  life  policy,  §  858. 
creditors  of  members:  rights  of:  benefit  societies,  §  S59. 
creditors  of  wife,  when  beneficiary:  rights  of,  §  860. 
death  of,  before  insured:  trusteeship,  §  728,  note, 
death  of  beneficiary  and  insured:  common  disaster,  §  832. 
death  of  beneficiary  occurs  after  that  of  insured  before  payment 

of  fund,  §  831. 
death  of  insured  without  knowledge    of  beneficiary:    proofs  of 

loss,   §   3372. 
death  of  member  before  change  of  beneficiary  complete,  §  751. 
death  of  under  life  policy,  before  assured,  §§*72S,  note;  828,  829 
death  of.  under  mutual  benefit  certificate  before  assured,  '§§728 

note;  827. 
death  of  wife:  subsequent  marriage  of  member:  effect,  where 

wife  designated  as  beneficiary,  §  830. 
delivery  of  policy  to,  after  insured's  death,  §  98. 
designation,  §  882,  note, 
designation— how  construed,  §  738. 
designation:  when  invalid,  §  752. 

disposition  by  residuary  clause— widow's  will,   §  734. 
•effect  of  invalid  or  inoperative  change  of  beneficiary,  §  753. 
effect  on  of  non-payment  of  note,  §  1236. 
evidence,  §  3S01. 
friend  as,  §§  729,  730. 

fund  cannot  be  garnished:  beneficiary  entitled  to  fund,  §  873. 
fund  of  lodge:  payment  of  assessment  into,  §  1278. 
funeral  benefit,  who  entitled,  §  866. 
general    matters:    designation    of:    specified     classes— eouities     $ 

728.  '    8 

induced  by  undue  influence  to  assign  certificate,  §  2335. 
infants:  time  limit  for  suing.  §  3196. 
interest  of  beneficiary  in  regular  life  policy-vested— cannot  be 

defeated  without  consent,  §  730. 
insurable  interest:  beneficiary— necessity  of,   8   729. 
invalid  designation  of  beneficiary,   §  752. 
killing  assured,  §  833. 

killing  assured  by  insane  beneficiary,  §  834. 
killing  by  sane  assignee,  §  836. 
killing  involuntary,  §  S35. 
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lapse  to  society:  where  no  beneficiary  designated,  §  <39. 

lien  of  assignee  ou  paid-up  policy.  §  842. 

maturity  of  policy   when  beneficiary   reaches  certain  age— debt 

of  association,  §  S52. 
may  be  entitled  to  return  of  premium,  §  1428. 
beneficiary  may  be  trustee  of  fund,  though  not  so  designated,  § 

850. 
beneficiary  may  sue  on  policy,  §  ST.). 
mere  regulation  or  matter  of  practice  not  binding  as  to  change 

,,i   beneficiaiTi  §  747. 
misjoinder  of  parties,  g  3G47. 
murder  as  a  defense  against,  §  2S51. 
name  omitted:  equity,  §  3500. 

no  assignment  where  interest  in  is  vested,  §  2327. 
not  designated:  recovery,  §  34. 
not  liable  for  premiums  paid  by  stranger,  §  869. 
notice  of  contents  of  policy:  beneficiary  charged  with,  §  848. 
payment  assessments  by  beneficiary  gratuitous,  §  870. 
payment  of  benefit  fund,  §  bl-. 
payment  of  premium  by,  §  1148. 

possession  by  beneficiary  of  mutual  benefit  certificate,  §  849. 
premiums  paid  with  misappropriated  money  of  funds:  rights  of 

beneficiary,  §  877. 
provisions  as  to  classes  entitled  to  benefit  fund,  control  in  case 

of  assignment:  benefit  certificate,  §  846. 
provisions  as  to  designation  or  change  of  beneficiary  in  charter, 

by-laws,  etc.,  must  be  complied  with  if  possible,  §  744. 
railroad  relief  associations:  provisions   for  release   of   company 

for  damages:  when  beneficiary  may  not  recover.  §  868. 
ratification  by  beneficiary  of  assignment,  §  838. 
right  to  change  beneficiary   under    mutual    benefit    certificate: 

whether  interest  of  beneficiary  vested,  §  741. 
rights    endangered:    assignee's  possession    of    policy:    equity,  § 

3528. 

rights  of  beneficiary  who  is  to  recover  on  reinstatement  of  bene- 
ficiary, §  1277. 

rights:  policy  obtained  with  intent  to  commit  suicide,  §  2652. 

rights  to  reinstatement  may  pass  to,  §  1471. 

rights  where  certificate  assigned  as  collateral,  §  2334. 

society  not  bound  by  secret  agreement  by  member  with  children 
as  beneficiaries,   §  862. 

society  only  can  set  up  noncompliance  with  by-law.  §  754. 

specified  in  charter:  rights  of  cannot  be  defeated  by  stipulation 
in  policy,  §  742. 

Statements  as  to  beneficiary  in  application,  §  732. 

statements  as  to  relationship  of,  §  2081. 

statute:  insurance  of  husband's  life:  sole  benefit  of  wife:  mutual 
benefit  society:  vested  interest  in  wife,  §  SSI. 

statutes  relative  to  change  of  beneficiary,  §  756. 

statutes  relative  to  designation  of  beneficiary,   §  7.".". 

statutes:  rights  of  children:  declaration  of  new  trust,   §  882. 

statutory  provisions  limiting  beneficiary  of  benefit  certificate  to 
certain  classes.  §  878. 

Subsequent    cliailLTe   (if   by-laws.    §   748. 

subsequent  marriage  of  insured,    S   825. 

surrender  cannot  be  made  without  consent  of  beneficiary  in  life 
policy,  §  853. 
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surrender  of  policy  avoided  for  mental  incapacity,  §  854. 

suspension  of  member:  right  of  iMiniiri.irv  to  recover,  §  865. 

tontine  policy:  where  beneficiary  not  bound  by  action  of  com- 
pany's officers,  §  804." 

two  or  more  beneficiaries— joint  tenancy,  §  ST4. 

vested  interest  defeated  by  contract,  §  731. 

vested  interest  may  be  acquired  by  beneficiary  under  contract 
with  member,  §  742. 

vested  right:  none,  though  beneficiary  has  possession  of  certifi- 
cate, §  743. 

when  bequest  by  wife  will  not  pass  interest  in  policy  on  hus- 
band's life,  §  803. 

When  insured  in  regular  life  policy,  may  change  beneficiary,  § 
740. 

when  member  may  designate  beneficiary  by  will,  §  73.->.. 

when  mode  prescribed  by  charter  differs  from  general  rule  of 
law,  §  745. 

where  money  due  beneficiary  has  been  paid  administrator  of  as- 
sured, §  870. 

where  policy  provides  payment  to  insured  if  he  lives  to  a  cer- 
tain date — if  not,  to  beneficiary  designated,  §  851. 

where  provision  as  to  mode  of  change  of  beneficiary  cannot  bo 
complied  with— loss  of  certificate,  §  750. 

who  may  be  beneficiary:  Order  of  Knights  of  Pythias,  §  737. 

who  may  sue,  §§  3024-3027. 

wife  joining  in  assignment  of  policy  on  husband's  life:  same: 
statute  forbidding  married  women  becoming  surety,  §§  843, 
844. 

will:  designation  by:  when  member  may  not  designate  benefi- 
ciary by  will,  §  735. 

will:  right  of  insured  under  regular  life  policy  to  dispose  of  same 
by  will,  §  730. 
2.  Particular  Designations  and  Effect  of  Same. 

"absent  brother"  as  beneficiary,  §  703. 

"affianced  wife"  or  betrothed  as  beneficiary,  §  764. 

"as  he  may  direct,"  §  705. 

"children'':  does  not  generally  include  grandchildren,  §  707. 

"children":  docs  not  include  children  of  wife  by  former  mar- 
riage,  §  708. 

"children":  "his  children"— includes  child  by  former  wife— who 
included  generally,  §  771. 

"children":  "their  children,"  §  72. 

"children":  when  includes  adopted  child— release  of  rights,  § 
770. 

"children":  where  children  are  born  subsequent  to  issuance  of 
certificate  or  policy,  §  709. 

"children":  where  no  children  survive,  §  706. 

"dependents,"  §  773. 

"devisees,"  §  774. 

"devisees"  or  in  case  of  their  prior  death  to  "legal  heirs  or  de- 
visees of  certificate  holder."  §  775. 

"estate"— "my  estate,"    §    770. 

"executor,"  §  777. 

"executors  and  administrators."  §  778. 

"families,  widows,  orphans,  or  other  dependents,"   §  780. 
'family"   as   beneficiary,    §   779. 
"friends,"  §  781. 

"guardian,"  §  7S2. 
Joyce,  Vol.  IV.— 233 


3714  INDEX. 

BENEFICIARIES— Continued. 

"heirs  aud  legal  representatives"— "heirs  or  representatives,"  § 

786. 
"heirs"— "lawful  heirs"— "legal  heirs",— "heirs  at  law,"  §  7S3. 
"heirs  or  assigns,"  §  7S4. 
"himself,  executors,"  etc.,  §  7S7. 
husband  as  "heir,"  §  785. 
infant  as  beneficiary,  §  7SS. 

minor  children  beneficiaries:  their  consent  to  surrender  of  pol- 
icy by  insured  not  binding  upon  them,  §  855. 
minors:  proofs  of  death,  §3300. 
"natural  heir."  §  7S9. 
"orphans,"  §  790. 
partnership  as  beneficiary,  §  701. 
"relatives":  "related  to,"  §  702. 
"representatives":   "legal  representatives,"  §  703. 
"resident  brother"  as  beneficiary,  §  704. 
son  as  beneficiary,  §  705. 
survivor,  §  796. 
"trustee":  "in  trust,"   §  707. 
ward  as:  assignment  of  policy,  §  2346. 
"widow  and  children":  afterward  in  order  named,  §  800. 
"widow   and   children":   proceeds  paid   to  administrator— extent 

of  his  liability:  §  708. 
"widow  and  children":  proceeds  paid  to  administrator  of  insur- 
ed a  trust  for  widow  and  children,  §  700. 
widow  and  surviving  children:  second  marriage,  §  826. 
"widow  or  relatives" — funeral  benefit,  §  803. 
"widow,  orphans,  and  heirs  or  devisees,"  §  802. 
"widow,  orphans,  or  heirs,"  §  801. 
wife  and  children  as:  assignment  of  policy,  §  2345. 
wife  and  children:  construction  of  contract  by  parties  and  bene- 
ficiaries, §  805. 
wife  and  children:  death  of  wife — her  executor  no  power  to  sur- 
render policy,  §  856. 
wife  and  children:  statutes,  §  870. 
"wife  and  children"— "widow  and  children"— how  they  take,   § 

804. 
"wife  and  children":  wife  deceased  at  time  of  issuance  of  paid- 
up  policy,  §  857. 
wife  and   daughters— survivor— who   entitled   to   fund.    §  S06. 
wife  as  beneficiary:  no  marriage  ceremony  performed,  §  815. 

wife:  effect  of  payment  to  woman  designated  as  wife  of  mem- 
ber when   lawful  wife  living,  §  814. 

wife,  "if  living,"  and  "if  not  living"  to  children,  §  S07. 

wife  or  any  wife  thai  may  survive  and  minor  children,  §  SOS. 

"wife"    or    "widow"    as   beneficiary.    §    809. 

wife  or  "widow"  as  beneficiary:  mutual  benefit  certificate:  effect 
of  divorce,  §  818. 

Wife  or  "widow"  as  beneficiary:  regular  life  policy:  effect  of  di- 
vorce, §  817. 

wife   or   "widow"   as   beneficiary,   where   insured    has    married 
when   lawful  wife  living,   §  816. 

wife:   when   entitled  against  husband   to  proceeds  of  surrender 
policy,  5  810. 

wife:  when  has  only  equitable  lien,  §  S12. 

wife's  rights:  delivery  of  policy  as  security,  §  811. 

wife's   rights   where   husband's    misrepresentations   Induce    her 
to  join  assignment,  §  813. 

See  Classes. 
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BENEFIT  ASSOCIATION— authority  of  officers  to  waive  require- 

mem   as  to  application,  §  510. 
BENEFIT  FUND— classes:  who  entitled  to  control  of  in  case  of  as- 
signment of  certificate,   §  845. 

not  part  of  estate,  §  872. 

payment  of,  §  872. 
BENEFIT  INSURANCE— "total  disability,"  etc.,   §§  3031-3035. 

See  Agents:  Assessments,  etc.:  Beneficiaries:  Benevolent  Associa- 
tion, etc.:    Certificate:    Conditions:  Construction:  Contract. 
BENEFIT  SOCIETIES— construction  policy,  §  207. 

creditors'  rights  against,  §  859. 

damages,  §  3462. 

declaration,  etc.,  §  3667. 

insurable  interest,  §  1073. 

stipulation  that  agent  of.  is  agent  of  Insured,  §  509. 

wrongful  refusal  of  application,   §  3483. 

See  Mutual  Benefit  Societies. 
BENEFITS.     See  Beneficiary. 
BENEVOLENT   ASSOCIATION,    ORDERS,    SOCIETIES,    ETC.: 

member  cannot  be  expelled  without  hearing,  §  35S. 

membership,  corporation  includes,  §  340,  note. 

subject  to  laws  of  state  and  jurisdiction  of  court,  §  352. 

where  and  when  not  insurance  companies,  §§  345,  346. 

See  Agents;  Benefit  Societies;  Jurisdiction;  Partnership;  Powers: 
Waiver. 
BENZINE— prohibited  articles,  §  2202. 

See  Conditions  AToiding  the  Policy. 
BEQUEST.    See  Will. 
BETROTHED  as  beneficiary.  §  764. 

insurable  interest  in  life  of,  §  1057. 

not  a  "dependent":  beneficiaries,  §  773. 
BILGING— marine  risk,  §  2745. 

not  peril  of  the  sea,  §  2799. 
BILL  IN  EQUITY— by  creditors,  §  3526. 

for  accounting,  §  3694. 

for  satisfaction  out  of  state  deposit  bonds:  parties  defendant,  § 
3651. 

of  discovery,  §  3694. 

to  restrain  action  at  law  on  policies  will  not  lie  where  no  recov- 
ery can  be  had,  §  1148. 

to  terminate  contract,  §  3528. 

See  Reformation. 
BILL  OF  EXCHANGE— insurable  interest,  §  939. 

by  master  when  collateral  to  bottomry  bond,  §  3119,  note. 

description,  §  1709. 
BILL  OF  INTERPLEADER—?  3695. 

change  of  beneficiary.  §  3521. 
BILL  OF  LADING— assigned  for  benefit  of  carrier:  subrogation,  § 
3541. 

cargo  without:  general  average,  §  3432. 

carrier's  contract:  subrogation,   §§  3545-3549,  3551-3555. 

exceptions  in:  negligence  in  stowage,  §  2673. 

indorser  or  indorsee  of:  insurable  interest  of,  §  940. 

insurable  interest:  evidence.   §  3763. 

liability  limited  to  invoice  value.   £  2713. 

negligence  in  unloading  cargo,  §  2073. 

particular  language  of,  when  need  not  be  disclosed,  §  1S30. 

proofs  of  marine  loss,  5  3279. 

security  for  money  borrowed:  insurable  interest  and  recovery,  § 
904. 
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sweating,  beat,  steam,  etc.:  excepted  liability,  §  2GTS. 
transferred  to  creditor:  Insurable  Interest,  §  904. 
BILL  OF  PARCELS  as  evidence  of  interest,  §  3703. 
BILL  OF  PARTICULARS    |  3694. 

BILL  OF  SALE    evidenc '  Interest,  §  3703. 

Interest  and  tith>:  disclosure,  g  2031. 

of  ship  to  stand  us  security:  when  insurable  interest  preserved,  § 
904. 
BILLS,  ETC.— copies  of:  proofs  of  loss,  §§  3331,  3332. 
BINDING  BOOK— agent's  entry  therein  may  bind  insurer,  §  65. 

See  Receipt. 
"BINDING"  MEMORANDUM— expiring  by  limitation,  §  1555. 
BINDING   RECEIPT— §  G4. 

See  Receipt. 
BINDING  SLIP— completion  of  contract,  §  66. 

See  Receipt;  Slip. 
BIRTH  OF  ISSUE— §  2746. 

BIRTHPLACE   AND   RESIDENCE— answers  as  to,   §  2079. 
BLANK  BOOK-  entries  thereon  of  shipments  valid,  §  05. 
BLANKET    POLICY— defined.    §    157. 
BLANKS— for  proofs  of  loss:  refusal  to  furnish,  $  3380. 
BLOCKADE  -abandonment,   §§  2997,   2998. 
arrests,  etc..  §§  2737.  2739. 
breach  of.  barratry.  §g  274.*'.,  2744. 
fear  of  danger,  §§  2770,  2778. 
turned  away:  deviation.  §2423. 
vessel  laden  before  institution,   §§  2776-2777. 

See  Neutrality  and  National  Character. 
BLOCKADED  PORT— fraudulently  sailing  to:  barratry,  §  2742. 
free  of  loss  if  not  permitted  entry,  etc.,  §  2694. 
turned  away,  etc.,  excepted  risk,  §  2094. 
BLOOD  OR  MARRIAGE  TIES— insurable  interest,  §  899. 
BLOOD  POISONING— malignant  pustule,  §  2878. 

proximate  cause,   §  2833. 
BOARD   OF    UNDERWRITERS— certificate    of:     seaworthiness,    $ 

2170. 
BOAH  DING-HOUSE— use  and  occupation,  §  2103. 
BOAT— hire  of:  general  average.  §  3427. 
of  vessel:  seaworthiness,  §  2101. 
or  launch  of  ship:  description,  §   1765. 

or  lighters:  goods  In  transit  on:  usage:  attachment  and  termina- 
tion of  note,  §  1567. 
or  lighters:  landing  of  goods  in:  continuance  of  risk,  §  1591. 
See  Ship's  Boat. 
BODILY  ANT)  MENTAL    INFIRMITIES— life    and    accident:  war- 
rnnty,  g  1996. 
BOILERS— bursting:  excepted  risk:  marine,  §  2079. 
casualty  insurance,  §  9. 

damage  to  interior  from  overheating,  §  2790,  note, 
explosion,   g  2633. 
explosion:  marine  risk,  §  2799. 
in  manufactory:  explosion  of,  §  2584. 

of  ship  damaged  by  forcing  ship  on  ground  or  refloating:  gen- 
end  average,  §  3421. 
BOND— average  bond:  master's  duty,  §  3443. 
(or  deed:  disclosure,  §  2058. 
for  faithful  performance  of  obligations,  §  2706. 
poods  in:  government   tax   Included:  damages,  §  3456. 
of  agent:  action  on,  §§  708,  709,  711. 
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of  agent:  action  on:  laches  of  principal:  notification  of  sureties, 

§  709. 
of  agent:  action  on:  prior  defaults,  §  710. 
of  agent:  defenses  to  action  on,  §  712. 
with    stale    treasurer:    latter  not   party    in   garnishee  process,   5 

3651. 
with  state  treasurer:  parties  defendant,  §  3651. 

See  Funds  Deposited  with  State;  Taxation. 
BONDHOLDER— may  pay  premiums  to  preserve  security,  §  1148. 
BOOKS— keeping  in  iron  safe,   §  2063. 

of  account:  keeping  hooks  in  safe,  §  1097. 
of  account:  proofs  of  loss,  §§  3331,  3332. 
of  insured:  evidence  of  value,  §  3769. 
of  insurer:  evidence,  §  3S24. 
BOTTOMRY— an  insurable  interest,  §  897. 

and  respondentia  money  for  repairs:  one-third  new,  §  3095. 

bond  and  sale:  assurer's  refusal  to  pay  bond,  §  3132. 

bond:  insurer's  obligation  as  to  payment:  one-third  new,  §  3095, 

note, 
bond:  value  of  to  be  deducted:  damages,  §  3455. 
communication  by  master  with  owner,  §  3119,  note, 
description,  §  1710. 

draft:  advances  against:  risk  not  divisible,  §  2733. 
funds  raised  on,  for  repairs,  §  3059. 
Insurable  interest  of  owner,  §  1017. 
lender:  when  entitled  to  salvage,  §  2733. 
lender's  risk  on  advances:  payment  out  of  freight,  §  2733. 
lien:  abandonment,  §  2980. 
lien:  priority  over  mortgage,  §  3119,  note, 
liens  for  repairs,  etc.:  3060. 
master's  authority,  §  3119,  note. 

priority  over,  of  advancements  for  general  average,  §  3441. 
sale  to  pay:  general  average,  §  3442. 

to  amount  exceeding  vessel's    value  no    insurable    interest  re- 
mains, §  904. 
to  certain  amount:  insurable  Interest  ceases  to  that   extent,   § 
904. 

See  Respondentia. 
BOXES.  ETC.— breaking  open:  confounding  of  goods:  marine  risk,  § 
2756. 
separate  valuation  of:  marine  risks.  §§2705-2709. 
See  Packing  Cases. 
BREACH  OF  CONTRACT— by  assurer,  return  of  premium,  §  1408. 
BREAKAGE  and  leakage:  marine  risk,  §  2789. 

excepted  risk:  marine.  §  2710. 
BREAKING  of  machinery:  excepted  risk:  marine.  §  2679. 
BREAKWATER— vessel  wrecked    on  "toe"  of:    collision    and   not 

stranding,  §  2753. 
BRIDGE  erected  by  voluntary  contributions— general  public  no  in- 
surable interest  in,  §  921. 

See  Railway  Bridge. 
RRIHTIT'S  DISEASE— sound   health.    §2004. 
BRITISH  CUSTOM— agreement  to  adjust  by,   §  3421. 
BROKER— cancellation   not   effected   bv   notice   to    broker— custom. 
§  454. 
course  of  dealing    between    and    agent:    prepayment  premium: 

§  73. 
custom  as  to.  and  premium  In  England,  §  84. 
degree  of  skill  required  of.  §  H74. 
English   system  of  credits   between   and   assurer.   §  (iTT. 
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Instructed  to  effed  jiolicy  "at  and  from":  liability  of,  §  G71. 
Instructions  to,  g  668. 

liability  for  premium,  §  1150. 

lien,   SS  690,   692. 

misrepresentations,  application,  §49.". 

negligence  or  unskillfulness— amount  of  recovery  for,  §  717. 

n«  i  agent  of  insurer  to  receive  notice  of  transfer  of  policy,  §  635. 

notice  of  cancellation  to,  §§  637,  1655. 

notice  to:  when  not  notice  to  company.   §  515. 

obligation  to  Insure  with  underwriters  of  responsibility,  §  669. 

obtaining  invalid  insurance:  damages,  §3454. 

other  insurance:    waiver,  §557. 

payment  premium:  custom  of  insurer  to  credit  broker,  §84. 

prepayment  premium  to,  §73, 

procuring   insurance  cannot  cancel:    §  636. 

sent  for  information  as  to  ownership:  company  responsible  where 
false   information   returned,    §409. 

set-off :  payment  of  loss,  §  <;77. 

stipulation  that  agent  of  assured:    payment  of  premium,  §73. 

termination  of  agency,  §  720. 

to  effect  insurance— concealment,   §  648. 

Whether  agent  of  insurer  or  insured,  §  73. 

See  Agent;  Instructions;  Lien. 
BROTHER  AND  SISTER— life:  insurable  interest,  §1068. 
BROTHER-IN-LAW— life:  insurable  interest,  §1068. 
BUILDERS— insurable  interest,  §  996. 

not  liable  on  covenant  insurance  in  lease,  §  23. 
"BUILDER'S  RISK,"  notice  of  increase  of  risk,  §  2208. 

repairs  upon  premises,  §2197. 
BUILDINGS— age  and  character  of:    representation,  §  1991. 

blown  down:  air  and  escaping  gas  in  contact  with  fire,  §  2772. 

blown  up  to  prevent  spread  of  conflagration,  §  2585. 

contract:  whether  election  to  rebuild  constitutes  a,  §§  3150,  3163. 

contractor:    action  by  assurer  against,  §  3173. 

constructing  under  contract:  owner  of  land:  insurable  interest 
of.  §  996. 

demolished  so  as  to  become  mere  mass  materials  not  a  building, 
§§  2773-2774. 

destroyed  after  rebuilding  and  within  term  of  policy,   §  3174. 

destroyed:  measure  of  damages,  §  3454. 

erected  adjacent  to  insured  premises.  §§  2205,  2206. 

falling- as  result  of  explosion,  §2583. 

falling  except  as  result  of  fire,  §2583. 

falling:  fire:  proximate  cause,  2833. 

goods  in  separate,  proofs  of  loss:  §3316. 

insurance  on  "all  or  either"  of,  §  1707. 

is  insured  and  not  materials,   §  3025. 

Jury  to  consider  age  and  condition  of:  damages,  §  3455. 

location  of:    warranty,  §1966. 

materials  not  included  in,   §  1752. 

materials  of  which  constructed:    warranty,  §1966. 

new  and  old:  damages,  §3455. 

of   hazardous   nature  undisclosed,    §2080. 

of  vessel,  attachment  of  risk,  §  1485. 

on  leased  ground:  warranty  of  title,  §2044. 

other  buildings,  §  2080. 

relative  Situation  and  distance:   statements  as  to,   §  20S0. 

sanitary  inspection  of,  §§    i,  2508. 
See  Burning;  Fallen  Building;  Houses  and  Buildings;  Total  Loss. 
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BULK— cargo  In,  average  loss  on  whole,  §2710. 

goods  shipped  in,  or  in  packages,  etc.:  whether  separate  insur- 
ance,  §§  2705-2710. 
BULKHEADS  of  slap  cut  away:   general  average,   §3441. 
BULLION— description,    §  1754. 

BULWARKS  of  ship  cut  away:  general  average,  §  3441. 
BURDEN   OF  PROOF.    See  Evidence. 
BURNING  buildings  falling:  fire,  §2779. 

fluids:  prohibited  articles,  §§  2202,  2203. 

of  ship:  capture:  proximate  cause,  §   2833. 

of  stranded  ship:  proximate  cause,  §  2833. 

one's  own  property,  §  2351. 

ship  beached  or  scuttled:  general  average,  §3421. 

vessel:   conspiracy,    §2851. 

vessel  to  save  it  from  enemy,  §  2851. 

willful  burning:   evidence,   §   3782. 
"BURNT"'— when  ship  is  not,  within  meaning  of  memorandum,   § 

2699. 
BUSHELS,  ETC.— separate  valuation  of:  marine  risk.  §§  2705-2709. 
BUSINESS  of  company  terminated:  rescission  and  cancellation,   § 
1044. 

See  Statute;    Usage. 
BY-LAWS— a  mere  regulation  or  matter  of  practice  as  to  change  of 
beneficiary  not  binding,  §  747. 

against  suicide:  adoption  of  after  policy  issued,  §  2647. 

agent's  acts  in  disregard  of  may  be  binding,  §  53. 

as  affecting  assignment,  §  2317. 

as  part  of  contract:  suicide,  §  2645. 

as  to  approval,  application  may  be  affected  by  custom,  §  54. 

as  to  beneficiary  and  disposition  fund:  society  only  can  set  up 
noncompliance,  §  754. 

as  to  other  insurance,  §  24S2. 

attestation  of  certificate  as  required  under,  §  530. 

completion  of  contract,  §  50. 

compliance  with  as    to   designation    or   change    of    beneficiary, 
§744. 

compliance  with  in  levying  assessment.  §  1291. 

construction  of  as  to  designation  beneficiaries.  §  728. 

copy  of  application  or  by-laws  annexed  to  policy,  §  503. 

countersigning  policy  by  agent,  §  530. 

death:  intemperance,  §2615. 

defined.  §  364. 

designation  of  beneficiaries.  §§  728,  729. 

effect  enactment  of  new  by-laws,  §  189. 

effect  of  subsequent  change  of,  §  74S. 

evidence,    §3824. 

exceptions  to  rule  that  by-laws  must  be  followed:    beneficiary, 
£  746. 

noncompliance  with  as  defense,   §  3740. 

not  attached  to  policy:  effect  of  as  to  assessment,   §  1311. 

notice  and  proofs  of  loss,  §  329S. 

notice  of  loss:  waiver,  §  3373.  note. 

persons  dealing  with  corporations  not  bound  to  know  by-laws, 
§  393,  note. 

proofs  of  death  by  subordinate  lodge  or  secretary.  §  3310. 

providing  for  annual  deposit  in  lieu  of  assessments  ultra  vires, 
§  1247. 

providing  that  directors  may  cancel,  effect  of,  §  1643. 

pules,  §  882,  Qote. 

subsequent  ameudment  of,  §  1S9. 
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swearing  to  proofs  of  loss,  §  ."307. 

taking  own   life  by   unlawful  act,  §2040. 

tiiat  agent  is  agent  of  Insured,  §509. 

void    which  authorizes  expulsion   of    member   without    hearing, 
358. 

waiver,  §  34. 

waiver  as  to  designation  beneficiaries,  §728. 

waiver  by  agent,  §  394. 

when  does  not  affect  right  to  have  assessment  made.  §  1285. 

when  part  of  contract:  statutes,   §  190. 

when  unable  to  comply  with  as  to  change  of  beneficiary,  §  750. 

whether  applicant  is  stranger  to.  §393. 

See  Parties;  Mutual  Companies. 
CABLE    Atlantic  telegraph  cable:  loss,  §  2S19. 

seaworthiness,  §  2161. 
CABLES    adjustment,  s^  8429,  note. 

adjustment:  one-third  now,  §  3082. 

hire  of:  general  average,  §3427. 

sacrificed:  general  average,  §  3441. 

seaworthiness,  §§  2160,  note.  2161. 
CALAMITIES   by-gone— previous    condition    of   ship,    latest    Intelli- 
gence: concealment,   §  1828. 
CALKINC— adjustment;  one-third  new,  §  30S2. 

deck:    seaworthiness,  §  2161. 

See  Recalklng. 
CALLS   IX   MUTUAL  ASSOCIATION  for  Insuring  ships— nonpay- 
ment of:  forfeiture,  §  1554. 
CAMPHENE— prohibited  article,  §  2202. 

See  Conditions  Voiding  the  Policy. 
CANAL  NAVIGATION— when  within  perils  of  "seas,  rivers,"  etc., 

§  2730. 
CANCELLATION  AND  RESCISSION: 
1.  Cancellation- 

alter  nonpayment  of  premium  note,  §76. 

agent  of  both  parties,  §  640. 

agent  or  broker  procuring  insurance  cannot  cancel,  §  636. 

agent's  acceptance  of  surrender  of  policy  is,  §  451. 

agent's  authority  as  to,  §  567. 

agreement  to  cancel  marine  risk  need  not  be  in  writing,  §  1638. 

and  discharge  of  contract  by  receiver -statute,  §1273,  note. 

appointment  of  receiver  operates  as,  §  1454. 

as  defense:  burden  of  proof,  §  3776. 

by  agent   after  notice  that  same  ready   for  delivery.   §100. 

by  authority  of  directors  of  mutual  company,  §  1643. 

by  mistake  of  agent,  §  1656. 

by   receiver:    statutory   provision:     certificates   of    indebtedness, 
§  1045. 

by  request  of  assured  under  terms  of  policy,  §  1648. 

company  cannot  cancel  when  loss  is  imminent,  §  1662. 

company   must    give  notice:    sufficiency  and    service    of    same, 

§  1670. 

company  must   return  or  tender  unearned   premium,   §1671. 
condition  that  notice  be  given  party  effecting  insurance,  §638. 
custom— agents  of  insured,   §  641. 
equity  may  compel.  §  3529. 

evidence  of  custom  of  agents  to  cancel.   5  454. 
for  nonpayment  of  premium  or  other  breach  of  condition.  5  1040. 
in  equity  after  policy  lms  become  void  or  Inoperative,  §  1004. 
instruction  to  agent  to  cancel:  when  admission  that  contract  ex- 
ists,  §  73. 
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Cancellation  AND  rescissiox    Continued. 
instructions  to  agent,  §  tit  it',. 

Instructions  to  cancel  may  constitute  approval  of  risk,  §  60. 
liability  to  assessments  after,  §  1208. 
may  the  policy  be  terminated  eo  instantl  on  notice:  Reasonable 

time,  §  ltit;r>. 
neglect  of  local  agent  to  comply  with  order:  liability  of  state 

agent,  §  673. 
none  where  surplus  over  cost  of  rebuilding,  §3150. 
nonpayment  premium  after  delivery  of  policy,  §  79. 
notice  by  mail  must  be  received,  §  1009. 
notice  to  assured:  to  agent:    to  mortgagee:  to  one  of  several, 

S  1668. 
notice  to  insured's  a?ent  when  sufficient,  §  639. 
notice  to  insurer,   §  1007. 
of  parol  contract:  notice,  §  1066. 
option  reserved  by  company  to  cancel,  §  1639. 
premium  note:  notice,  §  70. 
proposition  to  cancel  must  be  accepted  or  declined  as  a  whole, 

§  1652. 
receipt  may  not  be  conclusive,  §  1003. 

return  of  unearned  or  proportionate  premium,  §§  1392,  1393. 
what  acts  do  not  effect  a,  §  1040. 

what  is  not  a  sufficient  payment  or  tender  of  the  unearned  pre- 
mium,  §  1072. 
when  actual  payment  or  tender  of  unearned  premium  unneces- 
sary, §  1073. 
when  equity  will  and  will  not  cancel  after  loss  or  death,  §§  1678- 

1080. 
where  policy  assigned,  §  1641. 
wrongful  cancellation  or  termination  of    contract    by    assurer, 

§  1659. 
wrongfully  made:  equity,  §  3528. 
wrongfully  made,  return  of  premium,  §  1408. 
2.  Cancellation  and  Rescission— generally — 
after  loss  or  forfeiture,  §  1663. 

before  contract  delivered  or  finally  completed,  §  1636. 
by  consent,   §  1037. 

cancellation  of  charter:  exception  of  claim  arising  from,  §  2722. 
effect  as  to  cancellation  or  repeal  of  charter,   §  1642. 
equity  may  rescind  cancellation  made  by  mistake,  §  1677. 
general  matters,  §    1634. 
insolvency:  appointment  of  receiver:  termination  of  business  by 

transfer  of  assets,  etc.,  §  1644. 
partner's  consent  to   cancellation  or  substitution   binds   firm,  § 

1657. 
proof:  evidence  as  to.  §  16S1. 

rescission  or  avoidance  of  compromise  or  release,   §  1054. 
release  by  part  of   the   insured   parties,    §  1058. 
light  of  agent  to  rescind  or  cancel:  notice  of  cancellation  to  agent 

or  broker,  §  1055. 
right  to  reject  policy   not  of  class  ordered,    §   1649. 
risrhts  relating  to,  must  be  exercised  within  a  reasonable  time, 

§  1001. 
Statutory  provisions  relating  to,   §1035. 
strict  compliance  with  stipulation  as  to,  required  unless  waived: 

when  stipulation  not  binding,  §  1660. 
want  of  insurable  Interest  as  a  ground  of,  §  1653. 
when  equity  will  and  will  not  rescind  or  cancel.   §§  1074-1G7G. 
whether  question  is  one  of  law  or  fact,  §  10S2. 
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3.  Rescission— 

ami  recovery  back  by  assured  where  assurer  transfers  assets, 
§  1408. 

and  surrender:  mutual  company— withdrawal  of  member:  §  1650. 

bill  in  equity  for,  §  3528. 

by  assured— agent's  false  representations,  §  514. 

by  assured  and  surrender  of  policy,  §  1(547. 

by  insured  for  agent's  misrepresentations,  §494. 

in  case  of  concealment,  statute,  §  17S9,  note. 

of  sale:  stoppage  in  transitu,  §  904. 

return  of  unearned  or  proportionate  premium,  §§  1392,  1393. 

when   directors   have  power   to  rescind,   §  404. 
CAM  >LES— vessel— seaworthiness,   §  2101. 
CANNON— one-third  new,  §3081. 

CAPITAL  as  prerequisite  to  doing    business— Insurance    company, 
§327. 

of  company   impaired,    §3590. 
CAPITAL  STOCK— funds  for  payment  losses:  mutual  companies, 
§  341. 

mutual  companies:  fund  for  payment  losses:    §  341. 

premium  uote,  §  341. 

See  Taxation. 
CAPTOR'S  insurable  interest.  §  1025. 

interest:    description,  §  1711. 
CAPTURE— §§  2737,  2739. 

abandonment,  §§  3003,  3005. 

after  right  to  abandon  arises.   §  3001. 

and  burning  of  ship:  proximate  cause,  §  2833. 

and  condemnation;  expenses  to  recover  vessel  general  average, 
§  3441. 

by  authority  of  de  facto  government,  §  2684. 

denned,  §2748. 

departure  from  route  to  avoid,  §  2429. 

distinguished  from  "arrests."  etc.,  §§  2737,  2748. 

fear  of:  abandonment,  §  2999. 

freight:  damages,  §  3453. 

illegal,  does  not  devest  insurable  interest,  §  904. 

instructions  to  agent  to  insure  against,  §  668,  note. 

liberty  clause  to:  right  to  convoy  prize,  §  2433. 

loss  incidental  to,  covered  by  general  clause,  §  2736. 

money  payment  for  release:  general  average,  §  3441. 

of  ship  and  carrying  her  out  of  course:  deviation,   §  2389. 

of  ship  by  fraudulent  collusion:  barratry,  §  2742. 

or  seizure:  excepted  risks,  §§  2684-2686.  2688-2090. 

risrht  to  abandon  for.  restrained  by  stipulations,  §  3002. 

risks  and  losses,  §  2748. 

Bale  of  part  of  to  obtain  release:  general  average,  §3442. 

ship  run  ashore  to  prevent:  general  average,  §  3442. 

wages  etc.  of  crew  during  detention:  general  average,  §3441. 

warranted  free  from,  §2684. 
See  Change  of  Voyage,  Deviation,  and  Liberty  Clauses;  Neutrality 

and  National  Character. 
CAROO-  abandonment,  §  2001. 

actually  delivered,  as  affecting  liability  for  loss  of  freight,  §  1617. 

additions  to  on  river  boats  on  voyage.  §  258. 

nil    ou    board   to   which    policy   attaches    included   in   warranty, 
§2(i  is. 

"all  other  goods":  loss:  recovery,  §2710. 

and  freight  covers  what,   §  1712. 
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and  freight:    insurance  on  "both  or  either,"  §  1707. 
arrival  in  specie:  freight,  §  2923. 

"average   recoverable   on   each   package   separately   or  on      the 
whole,"  §2706. 

bulk  of  discharged:  at    first  port  of   discharge,  risk    terminates, 

§  1532. 
burned  in  stranded  ship;  proximate  cause,  §  2833. 

cannot  be  abandoned  to  shipper  free  of  freight,  §2922. 

conspiracy  to  burn  or  destroy,   §  2851. 

contribution  by,  §  3108. 

course  of  trade  in  unloading  and  reshipping,  §  258. 

covers  what,  §  1712. 

damage  to  particular  goods:  general  average,  §  3441. 

discharge  of:  termination  of  risk,   §  1524. 

discharging  small  part  of  at   port  other  than   of  original  des- 
tination, §  1536. 

"each  package  subject  to  its  own  average":    §2705. 

expenses  of  discharging  at  port  of  refuge:   general  average,   § 
3427. 

expenses  of  Insuring  from  wreck  to  destination,  §  3100.  , 

fishing  voyage:  part  of  arriving  by  another  ship;  continuance 
risk,  §  1534. 

for  homeward   voyage    purchased  with    proceeds    of    outward 
freight,  §  2934. 

fraudulently  converted  by  master:  barratry,  §  2742. 

goods  lost  in  transportation  from  shore  to  ship:  usage,  §  258. 

goods  of  distinct  kinds  under  one  general  designation,  §  2710. 

goods,  wares  and  merchandises:  description,  §  1725. 

in  part  reaching  abandonee  on   freight  equivalent  to  reaching 
owner,  §2926. 

inherent  vice  of  goods:  spontaneous  combustion,  §  2770. 

insured  as  integral  subject:  no  recovery    for    separate    articles, 
§  3454. 

Insured  for  voyage,  suspension  of  risk,  §  1473,  note. 

Insurer  of:  liability  to  shipowner  for  freight  money,  §  2920. 

jettisoned  and  saved:  sale  of:  total  loss:  diligence  to  avoid  sale, 
§  3052. 

liberty  to  sell  outward  and  procure  homeward,  §  2397. 

loading  from  lighter:  collision,  §  2751,  note. 

loss  bv  wetting  by  rains  during  transshipment,  §  2798. 

loss  is  by  peril  of*  the  sea,  §§2798,  2799. 

loss  of  by  jettison:  fifty  per  cent  rule,  §3101. 

loss  of  voyage  as  to  is  not  loss  of  as  to  ship,  §  2730. 

loss  or  retardation  of  voyage,  §  3015. 

made  up  in  bulk  or  in  separate  packages  etc.:  whether  separate 
insurance,    §§2705-2710. 

muster's  lien  on  till  average  paid,  §3443. 

nature,  state,  and  conditions  of  need  not  be  disclosed,  §  1816. 

negligence  in  unloading.  §  2673. 

not  at  risk  under  insurance  on  ship  and  cargo  no  return  of  pre- 
mium. §  1430. 

not  wholly  shipped:  deductions:  damages,  §3455. 

of  distinct  species  or  kinds  of  articles:  average.  §  2709. 

of  provisions:  sale:  loss  not  within  general  clause,  §  2736. 

of  several  kinds  of  merchandise:  abandonment,  §§  2913,  2914. 

of  ship:  warranty,   §  1998. 

only  that  jettisoned  made  good.  §3441. 

owner's  interest:  statement  of  proofs  of  loss.  §  3301. 

owners  not  responsible  for  fault  of  vessel  colliding,  §  2751,  note. 
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lien  on  ship:  general  average,  5  3441. 

[tartly  discharged:  Interesl  on  board:  abandonment,  §2906. 

partly  laden:  freight  valued,  §  2034. 

partly  loaded:  contract  for  freight:  cargo  ready,  etc.,  5  2934. 

perishable  goods:   free  of  average:  abandonment,   §§2938-2941. 

port  of  refuge  expenses,  §3112. 

procured  with  proceeds  of  former  illegal  cargo,  §2346. 

proofs  of  loss,  §  3279. 
ready  to  be  shipped;  freight  valued,  5  2934. 

reshipnienl  of,  on  voyage:  deviation.  §  2391. 

reshipped  at  port  of  refuge:  general  average,  §3427. 
iriftced  for  fuel:  general  average,  §3425. 

sale  of:    See  repairs,  etc..  §§3120-3136. 

sale  of  to  defray  expenses  of  repairs.  §3095. 

sale  of:  waiver  of  abandonment,  §3017. 

saved:   contribul ion,   §344  l. 

separate  valuation  of  packages:  average,  §§2706-2709. 

shifting  and  successive  cargoes,  §  1732. 

special  cargo:    owner  of  ship  transporting  has  insurable  Inter- 
est  In,  §  L005. 

stowage  of:   warranty.   §  2094. 

successive  cargoes:  time  policy,    §  172. 

surrender  of  or  voluntary   abandonment  of  voyage;   freight,    § 
2922. 

taking   on   board    additional   cargo,    §  2749. 

term  "cargo"  may  cover  household  furniture,  §  1740. 

though  ship  may  proceed  with  lighter  cargo,  voyage  list,  §  2730. 

totally  lost:  open  policy:  damages,  §  3454. 

trading,  discharging  and  taking  in:    liberty  of  ports,  §2397. 

transshipment:  master's  duty,  §  3136. 

transshipping,  etc.:  aggregating  of  losses,  etc.,  §3099. 

usage  to  keep  on  board  after  arrival;  risk  to  port  or  ports  of  dis- 
charge, §  1550. 

vessel's  competency  to  carry:  seaworthiness.  §  2161. 

without  bill  of  lading:   general  average,   §  3432. 

See  Adjustment  and   Damages;    Keck    Cargo;  Deck   Load;  De- 
scription;  Excepted   Risks   and   Losses:     Freight;   Owner:     Re- 
pairs, etc.;  Risk,  Attachment  of.  etc.;  Sale:  Transshipment. 
"CARPENTER'S  SHOP"— prohibited  use,  §2213. 
CARRIED  OR  NOT  CARRIED— freight  valued.  §2934. 
CARRIER— COMMON  CARRIER— action  against:  negligence:  dam- 
ages,  §  3454. 

agreement  for  benefit  of  insurance:  subrogation,   §§3546-3555. 

agreement  to  release  from  damages:    §  868. 

and  insurer  distinguished,  §  2862. 

by  water:  liability  of:  act  of  God,  §2815. 

collecting  entire  amount  of  policy:  equity,  §  3528. 

contract:   subrogation.    §§  3545-3555. 

description  of  Insurable   interest,   §  1692. 

goods  shipped  by:  when  owner's  interest  covered,  §1696: 

insurable  interest.   §§898,  925. 

Insurance  by.   §  630. 

insurance  by,   against  losses  by  negligence,   etc.,   public  policy, 
§  2533. 

liability  for  nondelivery  of  goods:  jettison  necessitated  by  unsea- 
worl  biness,  §  2683. 

liability:    insurer's    liability    contingent:    construction,    §  27."7. 

liability   of   warehousemen    under   agreement   with   to    insure,    § 
2750. 


index.  3725 

CARRIER-  Continued. 

liability  to  of  warehouseman,  $  2824. 

master's  responsibility  as,  §  2815. 

may  be  required  to  be  sued  first,  §3490. 

negligence  of,  §  2815. 

negligence  under  accident  risk,  §2846. 

not  liable  for  injury  where  goods  improperly  stowed,  §  2815. 

parties  to  action,   §  3023. 

railroad  relief  association:  agreement  to  release  company  from 
damages  not  against  public  policy,  §868. 

railroad  relief  association:  agreement  to  release  company  from 
damages  not  against  rule  that  carrier  cannot  contract  against 
own  negligence,  §  SOS. 

rights  and  remedies,  §  34S2. 

rules  and  regulations  of:  rule  of  corporation,  §§  2023,  2846. 

subrogation,  §  3575. 
CARRYING   CAPACITY  OP  SHIP.    See  Registered  Tonnage. 
CARS.     See  Railroad. 

CARTEL  SHIP— insurance  on  while  employed  as  such,  §  2561. 
CASE— LAW  OF  THE  CASE— §  3721. 
(ASH  BOOKS  of  insured:  evidence  of  value,  §3769. 
CASH   PREMIUMS— acceptance  by  mutual  company,   §  1138. 

plan  of  organization  of  companies,  §  343. 
CASUALTY    INSURANCE— covers    boilers,     plate-glass,     domestic 
animals,  etc.,  §  9. 

defined,   §  9. 

distinguished  from  "accident,"  §§9,  2862. 

sanitary  inspection  of  buildings  not  lawful,  §  2508. 
See  Excepted  Risks  and  Losses. 
CATCHINGS— part  arriving  by  another  ship:  continuance  risk,   § 
1534. 

prospective  catchings  an  insurable  interest,   §  879. 

when  covered:  description,  §  1778. 
CATTLE- -certificate  of  veterinary  surgeon  as  to  cause  of  death,  5 
3314. 

death  of  horse:  waiver  of  proofs  of  loss,  §  3356. 

includes  hogs,  §  1698.  note. 

injured  by  tornado:  damages.  §  3454. 

Insurance  an  insurance  on  life,  §  8. 

jettisoned:  part  saved  not  absolute  total  loss,  §  3441. 

live  stock.  §  2791. 

put  on  lighters  to  be  landed,  §  2798. 
See  Horse. 
CERTIFICATE— action  on:  benefits  accruing  after  suit  brought,  § 

3485. 

ascertaining  loss:  expenses  of:  marine,   §  2 (17. 
assignment  of,  §  2334. 

attestation  as  required  by  by-laws  or  charter.  §  530. 
by  agent  may  cover  property  not  in  policy.  §  05. 
chanced  to  life   policy   with   regular  premiums,   assessment   In- 
valid. §  1299. 
"children"  born  subsequently  to  issuance  of:  beneficiaries,  §  709. 
construed  as  will,   §  738. 
contract  in  lodge  complete  without,  §  53. 
defined,  §  146. 

delivery  of:  agreement  completed  before  loss.   !$  ms. 
designation  and  change  of  beneficiary.    See  Beneficiaries, 
designation  beneficiaries:  statutes  limiting:  classes,  §  878. 
holders  of:  endowment   fund,    g  :'.-">97. 
husband  signing  for  wife,  §  532. 
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in  si  or  associations,  §  146. 

in  Bociety  not  necessary  to  complete  contract,  §  90. 

in  Bociety  or  association:  form  of,  §  176. 

in  society:  production  of  note  necessary  to  recover,  §  90. 

Loss  of:   where  provision  as  to  change  of  beneficiary  cannot  be 
complied  with,  8  750. 

measure  of  damages,  §  3463. 

mutual  benefit,  etc.:  right  to  chancre  beneficiary,  §  741. 

mutual  benefit,  etc.:  whether  interest  of  beneficiary  vested  one, 
§  741. 

not  taken   out  by  insured:  insurance  valid,    §   34. 

of  approval:  refusal  of  attorney   general:   unlawful  business,   § 
251  'V 

of  assured:  advances  made  on,  to  contractor:  rebuilding,  §  3153. 

of  authority:  foreign  corporations.   §  328. 

of  board  of  underwriters:  seaworthiness,  §  2170. 

of  indebtedness  under  statute:  issued  by  receiver  on  cancella- 
tion,  §   1G45. 

of  loss  need  not  be  in  precise  words  of  policy,  §  3275. 

of  magistrate.    See  Notice  and  Proofs  of  Loss,  §§  3322-3328. 

of  master:  warranty,  §  20G9. 

of  medical  examiner:  when  concludes  company,  §  412. 

of  membership,  §  8S2,  note. 

of  notary  public,  §§  3322,  3323. 

of  physician:  evidence  of  death,  §  3772. 

of  physician:  proofs  of  death,  §  3329. 

of  seaworthiness,  §  2158. 

of  supercargo  to  show  interest  in  cargo,  §  37G3. 

of  veterinary  surgeon:  death  of  cattle.  §  3314. 

possession  of  by  beneficiary:  designation  of  and  change  in  bene- 
ficiary,  §  849. 

possession  of  gives  beneficiary  no  vested  rights,  §  743. 

provision  in  permitting  assignment:  beneficiaries,   §  847. 

signing  by  assured  as  condition  precedent,  §  532. 

stipulation  cannot  defeat  rights  of  beneficiaries  classed   under 
charter,   §  742. 

stipulation  that  directors  not  liable:  when  void.  §  2531. 

to  cover  shipments:  when  open  continuous  policy,  §  50. 

See  Policy. 
CESTUI  QUE  TRUST— assent  of:  trustees  as  petitioning  creditors, 
§  3055. 

Insurable  interest,  §  933. 

not  a  joint  owner:  warranty  of  title,  §  2052. 

relation  of  parties:  tontine  plan,  §309. 

trustee:  parties,   §  3621. 
CHAIN  CABLES— adjustment:  one-third  new,  §  30S2. 
CHANGE  OF  INTEREST.    See  Continuity  of  Interest. 
CHANGE  OF  RISK— terminates   Insurance,  §  1449. 

when  a  suspension  of  risk,  §  1473. 

See   Conditions   Avoiding   the   Policy. 
CHANGE  OF  SHIP  or  master  or  name  of  ship,  §  1769. 
CHANGE  OF  TITLE.     See  Alienation. 
CHANGE  OF  VOYAGE— DEVIATION— LIBERTY  CLAUSES: 

abandonment  of  voyage:  peril  not  insured  against,  §  2376. 

alternative  ports  of  destination,  §  2381. 

carrying  letter  of  marque  no  deviation  of  Itself.  §  2349. 

change  of  voyage:  attachment,  etc.,  of  risk,  §  14S8. 

change  of  voyage  Insured:  attachment  and  duration  of  risk  on 
goods,   §   15S5. 
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change  of  voyage  terminates  risk,  §   L531. 

compulsory  delay  or  deviation  by  acts  of  crew,  §  2424. 

compulsory  delay  or  deviation  by  superior  authority,   §  2422. 

delay  at  port  or  place  or  in  prosecuting  voyage,  §  2426. 

delay  for  towing  vessels,  §  2427. 

delay  or  departure  from   route  to  obtain  political   information, 

delay  to  await  orders  as  to  port  of  discharge  under  permission 

in  policy,  §  2413. 
departure  from  course  or  delay  to  seek  protection  of  convoy,  § 

2432. 
departure  from  course  through  ignorance  of  master,  §  2406. 
departure  from  route  or  delay  to  avoid  danger,  cruisers,  or  cap- 
ture, §  2429. 
departure  from  route  or  delay  to  save  life  or  property,  §  242.". 
departure  from  route  to  avoid  seizure  in  pursuance  of  instruc- 
tions,  §  2409. 
description  of  the  voyage,  §  2365. 
determination  as  to  which  of  two  routes  is  the  usual  one:  case 

of  several  routes,  §  2368. 
deviation:  acts  of  third  person,  §  2445. 
deviation  as  connected  with  liberty  to  navigate,  §  2374. 
deviation:  contract  healing:  countersigning  of  by  agent,  §  530. 
deviation  defined,    §   2369. 

deviation  does  not  avoid  because  risk  is  increased,  §  2370. 
deviation:  exception  of    liability   under  specified   percentage,   § 

2721. 
deviation:  Intention  to  and  change  of  voyage,  §  1488. 
deviation:  intermediate  voyage,  §  1504. 
deviation  necessitating  stranding:  general  average,  §  3442. 
deviation:  negligence:  proximate  cause,  §  2838. 
deviation  to  comply  with   warranty,   §   2431. 
deviation  to  recapture  vessel.  §  2434. 

deviation  to  supply  or  repair  defect  in  fitting  for  original  voy- 
age, §  2390. 
deviation:  whether  barratrous,   §   2744. 
distinction  between  purposes  of  voyage  and  acts  done  to  insure 

success  of  adventure,  §  2394. 
distinction  between  voyage  of  the  ship  and  voyage  insured.   § 

2366. 
effect  of  deviation:  basis  of  underwriter's  discharge,  §  2370. 
effect  of  intention  fixed  at  or  after  sailing  to  change  destina- 
tion, §  2377. 
■effect  of  usage  and  exigencies  of  trade,  §  2418. 
election  of  ports:  specified  or  geographical  order  of  visiting  ports 

of  discharge,  §  2383. 
instructions  as  to  cruising,  §  2436. 

instructions  to  deviate:  whether  must  be  disclosed,  §  2414. 
instructions  to  master— generally.  §  2408. 
insurer  liable  for  prior  loss,  §  2371. 
intention  to  deviate:  change  of  voyage,  §  2375. 
letter  of  marque:  cruising  and  making  prize.  §  2435. 
liberty  of  ports  and  places:  purposes  of  voyage,  §  2393. 
liberty  of  ports  and  to  tow  and  assist  vessels,  §  2398. 
liberty  of  ports:  course  of  voyage:  change  of  voyage,  §  2396. 
liberty  of  ports  for  orders:  revisiting  port,  §  2410. 
liberty  of  ports:  trading,  discharging,  or  taking  in  cargo,  §  2397. 
liberty  of  ports:  where  employment  of  the  ship  is  limited  by  the 

policy.  §  2401. 
liberty  to  call  at,  etc.,  under  insurance  to  specified  port,  §  1516. 
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liberty  to  make  port  or  ports:  Insurance  to  several  ports,  Island 

or  district:  duration  of  risks  on  g Is,  §  1587. 

liberty  to  navigate  certain  waters.  §  2.">74. 
liberty  to  reship:  deviation,  g  2391. 
liberty  to  sail  backward  and   forward,   §  2397. 
liberty  "to  toucb  and  stay."  etc.:  continuance  of  risk,  ?  1523. 
liberty  to  touch  and  stay,  or  of  port  or  ports,  may  be  limited  by 
other  words   in  policy,   §   2399. 

liberty  to  touch  gives  liberty  to  trade,  §  2397. 

liberty  to  touch,  stay  and  trade.     See  Liberty  Clauses. 

liberty  clauses  to  cruise,  capture,  ete.:  construction,  §  2348. 

liberty  clauses  to  cruise,  capture,  etc.,  for  designated  time.  § 
2  1  10. 

loss  need  not  be  connected  with  deviation:  whether  any  excep- 
tion exists  to  last  rule,  §§  2442,  2443. 

master  and  mariners:  negligence  or  mismanagement:  Froxiniate 
and   remote  cause,   §   2405. 

master's  judgment  and  discretion,  §  2407. 

"near  open  port"  refers  to  geographical  order,  §  2386. 

necessity  for  repairs,    g   2419. 

not  touching  at  privileged  port,  §  2402. 

ports  of  discharge:  revisiting  or  returning  to  a  port,  §  2384. 

preliminary  voyage:  completing  loading  at  different  ports,  §  2380. 

prohibited  ports,  §  2400. 

reshipment  of  goods  on  the  voyage  not  of  itself  a  deviation 
under  liberty  to  reship,  §  2391. 

revisiting  port  for  information  or  orders,  §  2411. 

returning  to  terminus  a  quo  for  clearance,   §  2385. 

right  to  convoy  prize  under  liberty  clauses  to  cruise,  capture, 
etc.,   §   2433. 

river  navigation:  departure  from  river  channel,   §  2403. 

river  navigation:  vessel  may  make  usual  stops  for  landing  and 
loading  goods,  etc.,  §  2404. 

stress  of  weather:  port  of  necessity,  §  2420. 

stress  of  weather:  vessel  need  not  return  to  point  whence  driven, 
g  2421. 

temporary  deviation  and  return  to  course:  prior  loss:  same  sub- 
ject: certain   classes  of  cases  distinguishable,   §§  2372,  237."., 

the  word  '•thence''  from  port  or  ports  of  discharge  in  two  spec'- 
lied   localities  will  cover  either  locality,   §   2382. 

time  policy:  navigation  limited,   §  2374. 

to  a  port  in  an  island  or  district,  thence  to  a  port  of  advice  or 
discharge,  §  2388. 

to  an  island  and  a  market,  §  2387. 

transshipment,  §  2302. 

turned  away:  blockade,  §  2123. 

understood  purpose  for  which  letters  of  marque  taken  Import- 
ant. §  2437. 

vessel  captured  or  carried  out  of  her  course:  false  papers,  §  2389. 

vess.i  delayed  by  Ice,  §  2430. 

vessel  forced  to  deviate  by  barratrous  act.  §  2410. 

vessel  turned  away  and  delay  in  port  which  she  has  entered,  § 
2428. 

voyage  at  and  from  port  or  ports,  §  2379. 

voyage  shortened,  §  2378. 

waiver  of  deviation,   g   2444. 

what  justifies  deviation  generally:  code  provisions,   §  2117. 

when  trading,  etc.,  at  porl  may  be  allowed  although  not  In  fur- 
therance of  adventure,  §  2395. 
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where  course  of  voyage  insured  Is  doI  fixed  by  mercantile  usage 
§  2367. 

whether  act  be  deviation,  change  of  voyage,  or  barratry,  §  2415. 

whether  the  peril  which  will  justify  deviation  must  be  one  in- 
sured against.  §  2441. 
CHANNEL  OF  RIVER—departure  from:  deviation,  §  2403. 
CHARACTER— evidence,  §  377G. 
"CHARBON"— accident  or  disease.  §  2878. 

CHARGES  and  expenses  in  ascertaining  loss:  marine:  damages,   § 
2717. 

See  Damages;   Expenses. 
CHARRED    GOODS— damage   occasioned   by   escaping   steam:   not 

are,  §  2799. 
CHARTER— absolute  right  to  become  member,  mutual  company,  § 
353. 

acts  violating:  injunction,  §  3600. 

as  to  beneficiaries:  strict  compliance  not  required  In  all  cases,  § 
728. 

attestation  of  certificate  as  required  under,  §  530. 

beneficiaries  specified  in:  stipulation  in  certificate  cannot  defeat 
rights  of,  §  742. 

beneficiaries:   where  mode  prescribed  differs  from   general   rule 
of  law,  §  745. 

by-laws,  etc.,  of  society:  completion  contract.  §  50. 

by-laws,  etc.,  provisions  must  be  complied  with  as  to  designation 
or  change  of  beneficiary,   §  744. 

by-laws,  etc.,  when  and  wdien  not  part  of  policy,  §  188. 

certain  agents  derive  authority  from,  §  387. 

compliance  with  in  levying  assessment,  §  1291 

corporate  powers:  ultra  vires,  §  334. 

constitution:  by-laws:  rules.  §  882.  note. 

construction  of  as  to  designation  beneficiaries,  §  728. 

construction  of  word,  §  128. 

countersigning  policy  by  agent,  §  530. 

deposit  by  agent  of  foreign  company  of,  §  328,  note. 

exception  of  claim  arising  from  canceling,   §  2722. 

exception  to  rule  flint  it  must  be  followed:  beneficiaries,  §  746. 

expiring  during  life  of  policy:  duration  of  risk,  §  1453. 

freight  a  lump  sum  and  not  a  tonnage  rate:  need  not  be  dis- 
closed. §  183".. 

forfeiture  of,   §  335. 

limiting  beneficiaries  to  certain  classes  cannot  be  waived,  §  878. 

limiting  time  for  issuing  execution:  validity  of,  §  3201. 

noncompliance  with  no  defense  to  action  for  assessment  on  note, 
§  1311. 

nonuser  or  violation  or  misuse:  dissolution  in  equity,  §  3f>98. 

or  articles  of  association:  measure  of  powers  of  society,  §  350. 

power  to  repeal  or  change  by-laws,  §  379. 

powers  in  excess  of:  agents,   §  394. 

powers  mutual  benefit  societies:  parol  contracts,  §  "4. 

provisions  as  to  change  of  beneficiary:  when  canyot  be  complied 
with,  §  750. 

provisions  as  to  other  insurance.  §  2482. 

provisions  as  to  specified  classes:  beneficiaries,  §  728. 

provisions  concerning  agents,   §  387. 

provisions  concerning  by-laws.   §  366. 

provisions:  corporations:  parol  contracts,  §§  34-36. 

provisions  limiting  action  to  particular  forum.  §  3195. 

provisions  must  not  be  contravened  by  by-laws,  §  375. 
Joyce,  Vol.  IV.— 231 
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repeal  of  as  affecting  cancellation,   5  1642. 

requiring  Indorsement   of  other  Insurance,   §  2!S">. 

subordinate  association  canuot  be  deprived  of  without  hearing, 

*  :;.~>i ;. 
CHARTERED   FREIGHT— accidenl  disabling  ship:  loss,  §  2732. 
attachment  of  risk,  S§  1621,  1622. 
distinguished    from    freight    as    compensation    for    carriage  of 

goods,  §  1606. 
loss  of  hire:  engines  and  machinery  breaking  down,  §  2783. 
loss  of  hire:  want  of  repairs,  §  2783. 

See  I Teighl :  Risk,  etc. 
CHARTERED   SHIP— freight  prepaid,   §   2933. 

loss  of  voyage,  j  3015. 
CHARTERER— advances  by  on  freight:  insurable  Interest,  §§  1015, 
1016. 
advancements  by:  description,  §  1706. 

and  shipowners,  insurable  interests:  separate  risks,  §  1013. 
description  of  interest,  §  1694. 

expenses  to  liberate  ship:  general  average,  §  3441. 
Insuring  against  special   peril,  §  1014. 
insurable   interest,    §    1006. 

insurable   interest    iu   expected   freight,    §    1012. 
liable  to  contribution,  §  3443. 
owners  pro  liac  vice:  barratry,  §  2744. 
parties  plaintiff,  §  3650. 

whether  must  insure  freight  eo  nomine.  §§  1710-1722. 
who  is  part  owner:  insurable  interest  of,  §  1011. 
CHARTER-PARTY— expectation  of  earning  freight:  goods  not  pur- 
chased or  contracted  for,  §  1600. 
See  Freight. 
CHATTEL   MORTGAGE— nondisclosure,    §   2047. 

See  Alienation. 
CHECK  given  before  insolvency:  payment:  lien  on  funds,  §  3597. 

payment  premium  by,  §  1144. 
CHEMICAL   IMUroSKS— lire  used  for,  §  2796. 
< 'I I  ILL  as  beneficiary:  trust    created,  new    trust    may  not    be  de- 
clared:  statute,   §  882. 
insurable  interest  in  life.  §  1063. 
parent  Insuring  for  benefit  of.  §  lo."2. 
surviving:  beneficiary:  administrator's  liability,  §  798 
unborn:  insurable  interest,  §  1064. 

See  Beneficiary. 
CHILDREN— as   beneficiaries:   how   they  take,    §   804. 
as  beneficiaries  if  wife  "not  living,"  §  807. 
as  beneficiaries:  parties  to  action,  §§  3626,  3027. 
as  beneficiaries:  secret  agreement  of  member  with  not  binding 

on  society.  §  S62. 
construction  of  contract  by  parties  and  beneficiaries:  how  they 

take.   §   805. 
of  former  marriage:  child  of  widow:  joinder  of  parties.  §  3643. 
surviving:   beneficiaries:  second   marriage,   §  820. 

See  Beneficiaries;  Minor:  Statutes:  "Wife  and  Children. 
CHIMNEY— soot  in.  Ignited:  tire.  §  2779. 
CHOSE  IN  ACTION— policy  is  and  assignable  only  in  equity,  §  914. 

note. 
<   INDERS  falling:  fire.   5  2770. 
CITIZEN— foreign  corporation  not:  federal  constitution,   5  328. 

privileges  and   Immunities  to  in  several  states:  foreign  corpora- 
tions, §  32S. 
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right  of  to  bring  property  from  enemy's  country,  §  202. 
See  Statutes. 
CITIZENSIIIP— corporation:  jurisdiction,   §  3495. 
diverse:  jurisdiction,   §  3-4'. >".. 
diverse:  removal  suits,   §  3498. 
residence:  corporation,  §  3497,  note. 
CIVIL  COMMOTION.     See  Excepted  Risks  and  Losses. 
CIVIL  LAW— "death  in  known  violation  of  law,"  §§  2000-2009. 
CIVIL  WAR— commencement  and  cessation  hostilities,  §  299. 

See  War. 
CLAIM  of  right:  one  in  possession  under:  insurable  interest  of,  § 
987. 
of  United  States:  priority:  insolvency,  §  3597. 
CLAIMS— examination  and  allowance  of:  assessments,  §1306. 
expenses  of  carrying  out  vote  of  dissolution,  §  3598. 
for  deatli  losses:  priority  of:  insolvency,  §3590. 
payment  and  priority  of.  §  3597. 
payment  and  priority  of:  insolvency,   §  3597. 
reasonable    time    for  filing    prescribed  by    court,   insolvency,   § 

3001. 
settlement  of:  evidence  admissible  that  agent's  drafts  honored 
by  company,  §  453. 

See  Adjustment;  Death  Claims;  Preferred  Claims. 
CLASS— right  to  reject  policy  not  of  class  ordered,  §  1049. 
CLASSES— assessment  where  risks  are  divided  into,  §  1298. 
of  beneficiaries,  §  728. 

shipping  clubs:  liability  of  members.  §  178. 
specified:  statutes:  beneficiaries,   §  878. 

who  entitled  to  benefit  fund:  control  of  in  case  of  assignment  of 
certificate,  §  845. 

See  Beneficiaries. 
CLAUSES— general  and  special:  construction  of,  §  214. 

premium  notes  in  one  class  not  assessable,  pay  loss  in  another 

.lass.  §  1208.  note. 
rejection  of:  construction,  §  213. 
written  and  printed:  construction.   §§  223,  224. 
See  Construction. 
CLEARANCE— false:   concealment,    §    1832. 

papers:   evidence,   §   3825. 
CLEOPATRA'S  NEEDLE— owner  of  ship  transporting  had  insura- 
ble interest  in  as  special  cargo,  §  1005. 
CLERKS— agents  may  employ,  §  396. 
of  broker:  representations  of,  §  l!i.°2. 
power  to  make  oral  contract.  §  .".2.". 
when  has  authority  to  adjust  loss,  §  409. 
See  Agents. 
CLOTHES— description,  §  1758. 
CLUBS— for  insurance.  S  178. 

for  insurance  of  members:  who  may  sue,  §  3630. 
for  insurance:  parties  to  action.  §  3629. 
for  insurance:  validity  of  policy  in,  §  178. 
mutual  insurance.  §  v. 

unregistered  association:  legal  existence  of,  §  178. 
See  Shipping  Association;  Shipping  Club;  Shipowner's  Associa- 
tion. 
COAL  consumed  in  refloating  ship:  general  average,  §  3424. 

for  voyage:  seaworthiness,  §  2101. 
COAL-GA'S— death   from    inhaling.    §   2020. 
See  Asphyxiation. 
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COASTING   VOYAGE— deck-load,  §  3419. 
COASTWISE  TRADE— deck  cargo,  §  3419.  note. 
CODE    German  code,  art.  452:  master's  contracts:  owner's  liability, 
§  2733. 
Insurance  defined,  §  2. 
life  insurance  defined,  §  7. 
marine  insurance  defined,   §  5. 

See  Statutes. 
COIN— description,   §  1754. 

CO  [NSURANCE  CLAUSE— description  risk:  reinsurance,  §  119. 
CO-LIBELANT    Insurer  joined  with  owner,  §  3G44. 
COLLATERAL— assignment  of  certificate  as,  §  2334. 
assignment  of  fire  policy  as,  §  2:'>ir>. 
assignment  of  life  policy  as,  §  2337. 

assignment  of  policy  as,  carries  only  defeasible  right,  §  904. 
assignment  to  mortgagee,  §  2314. 
assignor  and  assignee:  parties,  §  3(119. 
conveyance  by  deed  of  property  as:  alienation,  §  2259. 
holder  of  policy  as:  joinder  with  executor  and  legatee,  §  3645. 
holder's  right  defeasible,  §  2315. 
interest  and   title  disclosure.   §  2032. 
policy  assigned  as:  cancellation  of,  §  1641. 
policy  assigned  as  to  mortgagee:  right  to    deposit    premium,   § 

1161. 
policy  effected  as,  for  a  loan  invalid,  §  1148. 
policy  held  as:  proofs  of  loss,  §  3308. 

written  consent  does  not  apply  to  deposit  of  policy  as  pledge, 
§  2324. 

See  Assignment;    Tledge. 
COLLISION-§§  2751-2755. 

absence  of  green  light,  §  2751,  note. 

anchored  vessel,  §§  2751,  note.  2752. 

between  sailing  vessels,  §  2751,  note. 

cargo  owners  not  responsible.  §  2751,  note. 

causing  fire:  marine  risk,  §  2780. 

covered  by  general  clause.  §  2736. 

damages  paid  to  owner  of  other  vessel:  recovery,  §  2703. 

degree  of  skill  towing  vessel,  §  2751.  note. 

failure  to  show  torchlight.   §  2751,  note. 

fault  of  vessels,  §  2751,  note. 

ferryboat  and  tug:  former  in  fault,  §  2751,  note. 

fire  caused   by,   §  2752. 

fire:  proximate  cause,  §  2837. 

followed  by  fire  and  sinking  of  vessel:  proximate  cause,  §  2833. 

tree  from  particular  average  except  vessel  be  in  collision,  §  2752. 

general  owner's  liability,  §  2815. 

gross  negligence,  §  27.V_>. 

injury  by:  shipowner's  liability.  §2815.  note. 

leakage  breakage,  etc.,  excepted,  unless  occasioned  by,  §  2719. 

loading' cargo  from  lighter,  §  2751,  note. 

negligence,    §   2839. 

obligation  of  steamer  to  reduce  speed  on  entering  fog  bank,   § 

27.">1.  note, 
of  foreign  powers  or  of  our  government  with  others,  §  2691. 
partial  Toss:  percentage:  aggregation  of  losses,  §  2703. 
nroneller  and  tug:  keeping  too  near  piers.  §  2751,  note. 
proximate  ami  remote  pause,   §§  2832;  2S33. 
running  against  a  snag,  §  27r>,_>. 
sailing  vessel  changing  course,  §  2751,  note. 
Steamboat   ami   tug:  whistle,  §  2752: 
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COLLISION- Continued. 

steamer  keeping  to  starboard  side,  §  2751,  note. 

Steamer's  tiller  rope  breaking,  §  2751,  note. 

subrogation,  §§  3575,  3576. 

sufficiency  of  crew  on  deck,  §  2751,  note. 

tug  with  ferryboat:   incompetent    wheelman,   §  2751,  note. 

vessel  moored  at  wharf:  lights:  collision,  §  2751,  note. 

vessels  keeping  too  near  piers,  §  2751,  note. 

vessels  navigating  Hudson:  rights  of  ferryboats,  §  2751,  note. 

when  destroys  exception  in  average  clause,  §  2699. 
COLLUSION  of  agent  with  applicant— misrepresentations,   §  504. 

See   Fraud. 
COMBUSTION  and  explosion  inseparably  connected:  fire,  §  2771. 

not  synonym  of  explosion,  §  2708. 

overheating  without,  §  L'790. 

See  Spontaneous   Combustion. 
COMITY— recognition  of  corporation  in  other  states,  §  328. 
COMMENCEMENT  OF  ACTION.    See  Action. 
COMMENCEMENT  OF  RISK.    See  Risk. 
COMMERCE— foreign  regulations  as  affecting  concealment,  §  1807. 

interstate:  foreign  corporations,   §  328. 

marine  insurance  is  not,  §  328. 

power  of  Congress  to  regulate,  §  2571. 

restrictions  on:  concealment,  §  1S07. 

statutes  as  to  foreign  corporations.  §  328. 
COMMERCIAL  REGULATIONS  as  affecting  concealment,  §  1807. 
COMMERCIAL  TREATIES.    See  Treaties. 
COMMINGLED  GOODS— breaking  open  of  packages,  etc.:  marine, 

§  2756. 
COMMISSION— In  trust  or  on  commission,  §§  925,  92G,  1727,  1728, 

1730,  1731,  2053. 
COMMISSION  MERCHANT— authority,  §  625. 

insurable  interest,  §§  926,  972. 
COMMISSIONER  OF  INSURANCE-act  in  granting  certificate  of 
authority  whether  judicial,  §  32S.  note. 

acts  revoking  authority,  etc.:  finality  of,  §  3600. 

bill  for  receiver:  attachment  for  property,  §  3592. 

defense  to  application  for  receiver,  §  3592. 

returns  to,  §  327. 

right  to  enforce  payment  of  assessments,  *  1270,  note. 
See  License:  Mandamus. 
COMMISSIONS— abandonment,   §§  2901,  2912. 

agent's  right  to,   §§   695-697. 

agent's  right  to  as  affecting  revocation  of  agency,  §  721. 

and  disbursements:  repairs,  §  3109. 

description,  §  1700. 

expectation  of  to  arise  out  of  sale  of  homeward  cargo:  insurable 
interest,  §  897,  note. 

expected:  insurable  interest,  §§  897,  931. 

of  assured:  open  policy:  damages,  §  3450. 

of  master:  general  average.  §  3442. 

on  repairs:  general  average,  §  3427. 
COMMITTEES  of  mutual  benefit  societies:  powers,  §  39S. 
COMMON  CARRIER.    See  Carrier. 
COMMON  LAW— custom  or  usage  contrary  to,  §§  249,  250. 

part   of  contract,   §   2506. 

usage  part  of,  §  238. 

whether  part  of  contract,  §  194. 
COMMUNITY  PROPERTY— personal:  husband's  insurable  interest 

iu.  §'104S. 
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COMPANIES   ACT.    See  Statutes. 

COMPASS  defective:  seaworthiness,  §  2161. 

COMPLAINT  <ni  premium  uote  by  receiver  must  show  what,  §  3592. 

See  Pleadings. 
COMPLETION  OF  CONTRACT— certificate  not  taken  out,  §  34. 
oral  agreement  for  renewal  must  fix  amount,  §  1459. 
See  Contract. 
COMPOSITE  SHIPS    repairs:  adjustment,  §  3429,  note. 
COMPOUND   POLICIES    prorating  loss,   §  3456. 
COMPROMISE  or  release,  rescission  or  avoidance  of,  §  lRr>4. 

with  some  insurers:  recovery  against  others:  rebuilding,  etc.,  § 
31CG. 

See  Settlement. 
COMPTROLLER— reports  to,  §  .•'.•_,7. 

COMPUTATION  OF  ASSESSMENT  at  once  after  loss,  not  neces- 
sary.  §   1300. 
COMPUTATION    OF   TIME.    See  Time. 
CONCEALED  WEAPONS— carrying  same  is  not  "violation  of  law," 

§  2G10. 
CONCEALMENT— apprehensions  that   property  Is  exposed  to  dan- 
ger, suspicions,  rumors,  opinions,  and  speculations,  §  1802. 
belief  that  property  has  been  destroyed,  §  1805. 
by  assured:  general  rule,  §  043. 
disclosure  of  assured's  interest  and  exceptions  to  rule,  §§  1S57, 

1858. 
disclosure  of  insurable  interest  by  mortgagee,  §  1043. 
disclosure  of  insurable  interest  in  wife's  property,  §  1050. 
English  decisions,  §  1845. 
facts   implied   from,  or  assured  put  on  inquiry  by  information 

given,   §   1800. 
failure  to  disclose  loss  after  risk  attaches  but  policy  not  deliv- 
ered, §  108. 
In  other  than  marine  risks— generally,  §  1844. 
inquiries,  §  1809. 
inquiries:   questions  in  application   unanswered  or  Incompletely 

answered:  waiver.   §§   1870-1872. 
insured's  belief,   apprehension,  or  fear  of  danger  when  moving 

cause  in  effecting  insurance,  §  1803. 
insured's  knowledge,  §  1846. 

Insured's  knowledge:  concealment  arising  from  negligence,  acci- 
dent, or  mistake,  §  1847. 
insured's  knowledge:   his   belief  as   to   materiality   of   facts,    §§ 

1848,  1849. 
insurer's  knowledge,  §  1850. 
insurer's  knowledge:  constructive  knowledge  from  examination 

by  surveyor,  §  1851. 
insurer's  knowledge:  political  perils.  §  1854. 
insurer's  knowledge:  public  records  of  title,  §  1853. 
insurer's  knowledge:  use  of  insurance  maps  In  fire  risks,  §  1852. 
moral  character  of  the  assured  may  become  material:   reinsur- 
ance, §  1804. 
must  an  equitable  title  be  disclosed,  §  1859. 

must  be  referred  to  the  time  of  the  contract,  and  not  to  subse- 
quent   events,    §    1856. 
nature  of  interest:  assignmenl  of  policies,  $  2306. 
of  assured  wlthoul  fraud,  return  of  premium,  §  1404. 
of  loss   when   policy  effected.    §    107. 
of  same  facts  from  other  insurers.  §  1874. 

Other  matters:  code  provisions,  etc.:  general  statement.  §  1S75. 
rule  as  to  disclosure  must  not  be  unreasonable,  §  1845. 
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specific   and    lull   disclosure   is   required,   not   an    evasive   one,    § 
1855. 

unusual  or  extraordinary  circumstances  of  peril  to  which  prop- 
erty is  exposed,  SS  L860,  L861. 

whal  constitutes  a  material  fact:  oiusl  11  be  material  to  the  risk, 
§  1868. 

whatever  affects  the  state  or  condition  of  the  property  at  time: 
materiality,  §  1n<->7. 

when   subsequent  reception  of  premium   no  waiver  of  conceal- 
ment,  §    1st:;. 

whether  insurable  interest  need  be  stated,  §  900. 

where  no  fraud  or  design  enters,  g   1845. 

whieh  is  effect  of  accident,  mistake,  etc.,  §  120,  note. 
CONCEALMENT— MARINE  RISKS: 

a  specific  and  full  disclosure  is  required,  not  an  evasive  one  or 
*>ne  in  general  terms,  §  1789. 

arising  from  negligence,  accident,  mistake,  etc.,  avoids,  §  1787. 

by  agent.  §§  643-050. 

by  agent:  false  advices:  loss  by  another  peril,  §  649. 

by  agent  other  than  one  to  effect  policy,  §  647. 

by  agent  to  effect  insurance,  §  646. 

by-gone  calamities:  previous  condition  of  ship,  §  1828. 

by  principal  from  agent  to  effect  insurance,  §  644. 

by  principal  from  general  agent,  §  645. 

degree  of  diligence  required  to  communicate  information:  agent, 
8  650. 

destination  of  vessel:  port  or  ports,  §  1S27. 

diligence  required  of  agent  to  communicate  information,  §  647. 

disclosure  of  interest  in  ship  or  goods,  §  1821. 

equitable  title:  must  it  be  disclosed,  §  1822. 

excepted  risks,  §  1831. 

entire  contract  not  vitiated  but  only  that  part  relating  to  risk 
concealed:  cases,  §  1817. 

facts  and  circumstances  affecting  the  condition  of  the  ship  on 
her  voyage.  §  1795. 

facts  implied  from  or  underwriter  put  on  inquiry  by  informa- 
tion given:  waiver,  §  1798. 

facts   not  within   assured's  knowledge:   degree   of  diligence  re- 
quired of  assured,  §  1S23. 

failure  to  communicate  a  fact  which   would   show  information 
material.   §   1800. 

general  matters  as  to,  §  1786. 

general  topics  of  speculation  need  not  be  disclosed,  §  1S4.".  note. 

Information,  belief,  or  expectation  of  third  person.  §  1799. 

instructions  to  deviate,  §  2414. 

intelligence,  reports,  or  rumors  of  loss,  §  1802. 

is  referred  to  the  time  of  making  the  contract.  §  1790. 

liability  of  agent.   §  682. 

letters  of  marque  are  on  board:  whether  fact  must  be  disclosed, 
§   1833. 

"material  fact":  what  constitutes:  must  it  be  a  fact  material  to 
the   risk.    §§    1701-1793. 

mode  of  construction  of  vessel.  §  1S20. 

nature  and  condition  of  cargo.  §  1S10. 

other  matters  necessary  to  be  disclosed.   §   183B. 

other  matters  nor  necessary  to  be  disclosed,  g   1835. 

ownership  of  vessel  need  not  be  stated  when  not  material  and 
Insurance  is  on  cargo.  §  1815. 

particular  language  of  bill  of  lading,  §  1830. 
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presumption  concerning  underwriter's  knowledge  of  ports  and 

places,  §  1S1U. 
repairs  consequent  upon  outward  voyage,  §  1820. 
restrictions  cm  commerce:  commercial  and  foreign  regulations, 

§  1807. 

sailing:  whether  time  of  must  be  disclosed,  §§  1S03-1805. 

ship's  papers:   false  clearance,  etc.,   §  lb:;2. 

.ship's   true   port   of   loading,    §    1834. 

suspicions,  rumors,  reports,  apprehensions,  opinions,  general  in- 
telligence,  §§  1790,  1797. 

that  goods  are  to  be  stowed  on  deck  need  not  be  disclosed,  §  1S29. 

underwriter  bound  to  know  causes  which  occasion  natural  or 
political  perils,  §  1845,  note. 

underwriter  presumed  to  know  causes  which  occasion  natural 
perils,  §  1806. 

underwriter  presumed  to  know  causes  which  occasion  political 
perils,  §  1S08. 

underwriter's  presumed  knowledge:  degree  of  publicity  which 
will  bind  underwriter  with  knowledge  of  material  fact,  §§ 
1809-1812. 

usage  need  not  be  disclosed:  exception  to  rule,  §§  1S13,  1814. 

voluntary  ignorance  will  not  excuse,  §  178S. 

warranty:  need  not  disclose  matters  of  express  or  implied  war- 
ranty, §   1824. 

what  lessens  the  risk  need  not  be  disclosed,  §  1845,  note. 

what  the  underwriter  waives  being  informed  of  need  not  be  dis- 
closed, §  1845,  note. 

what  underwriter  knows  or  ought  to  know  need  not  be  disclosed, 
§  1S45,  note. 

whatever  affects  the  state  and  condition  of  the  ship  at  the  time 
is  material,  §  1794. 

where  agency  has  ceased,  §  648. 

where  inquiries  are  made,  §  1837. 

where  intelligence  or  report  proves  untrue.  §  1801. 

whether  information,  which  falsifies  a  warranty  must  be  dis- 
closed, §  1825. 

whether  it  need  be  disclosed  that  goods  are  contraband:  belliger- 
ent risks:  neutral:  national  character,  §  181S. 
CONCUR  KENT   INSURANCE— damages,   §  3460. 

simultaneous  insurance,  §§  24S0,  2-lsi. 

See  Other  Insurance. 
CONDEMNATION— forfeiture  to  government  under  statute:   when 
interest  devested,  §  904. 

Insurable  interest  not  divested  until,  §994. 

jure  belli:  falsities  warranty  of  illicit  trade,  §  2GS2. 

seizure:  barratry,  §  2743. 

when  loss  by  not  within  policy  on  usual  risks,  §  2734. 
See  Capture. 
CONDITIONAL   CONTRACT— insurance    is   a,    §    22. 
CONDITIONAL    INTEREST   and   title:   warranty,    §   2034. 

insurable  interest.  §  897. 
CONDITIONAL  RENEWAL  OR  REVIVAL,  §  14GG. 
CONDITIONAL  SALE— alienation,  §  2284. 
CONDITIONAL  TITLE  an  Insurable  interest,  897. 
CONDITIONS— annexed  to  policy:  when  and  when  not  part  of,  § 
196. 

as  considerations,  §  1085. 

as  to  premium,  etc.,  notes:  validity  of.  §  1220. 

as  to  prepayment  premium  valid,   §  70. 
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CONDITIONS— Continued. 

assessments:  validity  of,  §  1249. 
assignment:  reinsurance,  §  124. 
award:  reinsurance,  §  12(i. 
"  breach  of,  as  ground  for  cancellation,   §   1640. 
breach  of:  evidence,  §  ;;T77. 
breach  of:  termination  of  risk.  §  1449. 
breach  of:  waiver  by  agent,  §  397. 
broach  of:  waiver  by  promise  to  pay,  §§  3385,  33S6. 
compliance  with:  burden  of  proof,  g  3784. 
declaration,  etc:  notice  and  proofs  of  loss,  §§  :;<;7<;,  3077. 
estoppel  of  insurer  to  set  up  in  defense:  knowledge  of  insurer, 

S  472. 
expressed  in  policy,  §  177. 
for  forfeiture  in  nolo  only.  §  1211. 
forfeiture  for  nonpayment  of  premium  note,  §  1204. 
forfeiture  for  nonpayment  of  premium  note:  validity  of,  §  1205. 
in   fine  print   limiting   liability,    §   34G1. 
in  original  policy:  whether  affect  paid-up  policy,  §  1190. 
in  policy:   generally,    §   2190. 

in  premium  note,  whether  part  of  contract,  §  197. 
limiting  liability:  damages,  §§  3460-3462. 
limiting  time  of  bringing  suit   are  valid,   §  3181. 
not  to  insure  beyond  specified  amount,  §  2062. 
on  which  return  of  proportionate  premium  based  but  underwriter 

discharged  from  loss.  §§  1394,  1396. 
other  insurance:  reinsurance,  §  125. 
payment  of  premium  valid,  §  1100. 
precedent:  acceptance  of  risk,   §  56. 
precedent:  appraisal,  §  3232. 
precedent:  arbitration  and  award,  §§  3232-3234,  3230-3238,  3255, 

3256,  3258,  3263. 
precedent:  averment  of  performance,  §§  3674,  3675. 
precedent:  burden  of  proof,  §  3790. 
precedent:  certificate  of  magistrate  or  notary,  §  3325. 

precedent:  delivery  of  policy,   §   70. 

precedent:  demand  for  payment  unearned  premium  before  sur- 
render policy.   §   1393. 

precedent:  evidence,   §   3784. 

precedent  in  Lloyd's  policy  as  to  suits,  when  void,  §  335,  note. 

precedent:   magistrate's   certificate.    §    3322. 

precedent:  notice  and  proofs  of  death,  §  32S6. 

precedent:  notice  and  proofs  of  loss,  §§  3275,  3281,  32S2. 

precedent:  notice  and  proofs  of    loss  may  be,  to  garnishment,  § 
3321. 

precedent:  notice  of  death.  §  327S. 

precedent:   "particular  account":  "full  and  detailed  statement," 
§  3333. 

precedent:  particular  account  on  oath.   §  3330. 

precedent:  payment  of  membership  fee,  g   1248. 

precedent:  performance  necessary  to  complete  contract:  equity, 
g  70. 

precedent:  premium  payable  on  demand,  §  1107. 

precedent:  prepayment    of   premium   is.    §   70. 

precedent:  production  of  bills,  invoices,  etc.:  loss,  §  3331. 

precedent:  proof  of  death.  §  ::290. 

precedent:  proofs  of  loss  to  state  other  insurance.  §  3313. 

precedent:  refusal  to  grant   postmortem,    g   3491. 

precedent:  signing  certificate  by  assured  may  be,  §  532. 

precedent:  surgeon's  opinion  that  death  not  due  to  intemperance, 
§  2614. 
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precedent:  time  limit  for  furnishing  proofs  of  loss,  §  3367. 

precedent  to  action:  surrender  of  policy,  §  3485. 

precedent:  waiver  and  estoppel  by  agent,  §  534. 

precedent:  warranty,   §S    L951-1955,  I'JUC. 

precedent:  whether  payinenl  of  premium  is  a,  §  1099. 

precedent:  written  acceptance  on  books,  §  70. 

prior  breaches  of:  waiver  by  consent  to  assignment,  §  2308. 

reinstatement:  literal  performance  required,  §  127<;. 

repugnant  conditions:  excepted  risks  and  losses,  §  2671. 

reserving  right  to  cancel  on  notice  valid,   §   1671. 

restrictions  on  Insurance:  Lloyd's  associations,  §335,  note. 

return  of  premium,  §  1391. 

subsequent:  noncompliance  with:  defenses,  §  3740. 

subsequent:  pleadings:   declaration,   §   ."><isi. 

subsequent:  right  to  repair,  rebuild,  and  replace  is,  §  3150. 

subsequent:  waiver  and  estoppel  by  agent,  §  534. 

temporary  violation  of,   §  2L!:;1.). 

that  agent  is  agent  of  insured,  §  509. 

that  promissory  note  with  indorser  be  given  for  premium,  §  70. 

time  limit  for  suing:  agent's  authority:  waiver,  §  602. 

time  limit  for  suing:  reinsurance,  §  126. 

time  limit  for  suing:  validity  of,  §  3201. 

to  be  printed  in  policies:  constitutionality  of  statute,  §  2514. 

upholding  suicide,  whether  void,   §§  2532,  2641,  2643,  2644. 

valid  that  notice  and  proofs  of  loss  be  furnished  in  certain  time, 
§  3280. 

validity  of  as  to  arbitration  and  award,  §§  3232-3236,  3238,  3241. 

validity  of:    making  time  for    suing  dependent  on  insurer's  act, 
§  3185. 

void  prohibiting  assignment,  etc.,  after  loss.   §  904. 

waiver  of,  by  acts  in  connection  of  proofs  of  loss,  §  582  et  seq. 

what  agents  may  waive:  knowledge  before  and  after  contract 
made,   §  535. 

when  there  is  none  as  to  forfeiture  for  nonpayment  note,  §  1212. 

when  valid  as  to  examination  under  oath,  §  3330. 

whether  control  statute,  §  1163. 

written  consent:  waiver.    See  Waiver. 
CONDITIONS  VOIDING  THE  POLICY:  acts  of  tenant  of  insured 
property,  §  2222. 

alteration  by  act  of  proprietors,  §  2195. 

alteration  conditioned  to  be  at  risk  of  insured,  §  2196. 

alteration:  materiality  of,   §  2194. 

alterations  and  repairs:  generally.  §  2191. 

alterations  or  repairs:  permit  to  make.  §  2192. 

ceasing  to  operate  factory:  operating  fact  dry  at  night,  §  2216. 

change  in  possession,  title,  or  interest,  §  2238. 

change  in  "situation"  or  circumstances  affecting  the  risk,  §  2214. 

change  of  occupancy:  tenancy,  §  222.".. 

clause  prohibiting  change  of  occupation:  construction  of,  §  2236. 

entering  military  or  naval  service.  §  2237. 

erection  of  adjacent  buildings  to  which  insured  was  not  a  party, 
§  2206. 

erection  of  buildings   adjacent  to  insured   premises,    §   2205. 

hazardous  and   extra  hazardous.   §§   2201,   2211. 
increase  or  change  of  risk,   §  2207. 

meaning  of  "premises"  as  used  in  the  condition.  §  2210. 
non-occupation   of   insured   premises   where  policy  prohibits  in- 
crease of  risk.  §  2221. 
notice  in  case  of  change  of  use,  §  2221. 
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notice  in  case  premises  become  racani  or  unoccupied,  §  222G. 
DOfice  of  increase  of  risk:  waiver,  g  2208. 
repairs  upon  the  insured  premises:  builder's  risk,  §  2197. 
rendering  policy  void  from  inception:  waiver,  §  2511. 
restrictions  as  to  travel:   construction  of  permit  to  go  beyond 

prescribed  limits.  §  2234. 
restrictions   in  life  policy  as  to  residence,  travel,  etc:  waiver, 

§§   2232-2235. 
"settled   limits  of  the  United   States":  construction,   §   2233. 
smoking  upon  the  premises,  §  2215. 
specially  prohibited  articles:  benzine:  burning  fluid:  camphene: 

Qreworks:  gasoline,  §  2202. 
specially  prohibited  articles:  gunpowder:  hay:  kerosene:  lights: 

naphtha,  §  2203. 
specially    prohibited     articles:     petroleum— saltpeter— spirituous 

liquors— turpentine,  §  2204. 
specially   prohibited   articles:  policy   on   stock  of  goods,   etc.,    § 

219S. 
"stock  in  trade":  "goods  usually  kept,"  §  2199. 
storing  of  prohibited  articles,   §  2200. 
temporary  increase  of  risk:  temporary  violation  of  condition,  § 

2212,  2239. 
"unoccupied"  premises,  §  2227. 
use  of  premises  for  unlawful  purposes,  §  2218. 
use  of  premises,  prohibited,  §  2209. 
use  of  stoves  on  premises:  fires,  §  2217. 
use  which  will  avoid  the  policy,  §  2219. 

uses  not  a  violation  of  condition  as  to  prohibited  use,  §  2213. 
"vacant"  premises,  §  2228. 
"vacant  and  unoccupied,"  §  2229. 
"vacant  or  unoccupied,"   §§  2225,  2230. 
waiver  of  condition  as  to  premises  being  vacated,  §  2231. 
waiver  or  forfeiture  on  account  of  prohibited  use,  §  2220. 
when  policy  is  only  suspended  during  a  temporary  prohibited 

use,  §  2212. 
where  insured  is  prevented  by  sickness  from  returning  within 

time  limited  by  permit.  §  2235. 
whether  loss  occasioned  by  the  alteration  cannot  be  inquired  in- 
to: materiality  of  alteration.  §  2193. 
CONFEDERATE  GOVERNMENT.     See  De  Facto  Government. 
CONFEDERATE    MONEY— depreciated   funds:   payment   premium, 

§  1139. 
CONFISCATION— acts  of  assured  to  avoid:  usage,  §  258. 
CONFLAGRATION  approaching,  and  loss  imminent,   assurer  can- 
not cancel,   §  1G02. 
building  blown  up  to  prevent  spread  of,  §  2585. 
CONFLICT  OF  LAWS:  carrier— liability  of  warehousemen,  §  2750. 

wager  policy,  §  150. 
CONFLICTING   JURISDICTION,   §   3490. 
CONFOUNDING  OF  GOODS  by  breaking  open  packages:  marine, 

§  2756. 
CONGRESS— power  of  to  regulate  commerce,  §  2571. 

power  lo  exclude  as  evidence,  unstamped  papers  in  state  courts, 
§  2525. 

See  Statute. 
CONNECTED     STRUCTURES     AND    ADDITIONS— description,    $ 

173-.). 
CONSANGUINITY   OR   AFFINITY- insurable  interest,  §  S99. 
CONSEQUENTIAL  EXPENSE  upon  loss,  §  1553. 
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CONSIDERATION— conditions  in  policy  as,  §  1085. 
in  policy,  §  177. 
necessary  to  valid  contract,  §  43. 

See  Assessments;  Premium. 
CONSIGNEE— abandonment,    §    2911. 

acceptance  of  cargo  at  another  port:  fear  of  danger:  abandon- 
ment, §  3000. 
accepts  goods  at  destination  freight  is  earned,  §  1G17. 
authority  of,  §  625. 

description  of  insurable  interest,  §  1G92. 
duty  to  insure:  usage,  §  G2.*>. 
fact  that   he  is   unable   to   take   immediate  possession  of  goods 

does  not  prevent  being  "safely  landed,"  §  1590. 
goods  need  not  be  delivered  to,  to  be  "safely  landed,"  §  1590. 
insurable  interest,   §§   927,  931. 
liable  to  contribution,  §  3443. 

master  who  is,  fraudulently  converts  cargo:  barratry,  §  2742. 
mere  naked  consignee:  authority  of.  §  625. 
Obligation  to  obtain  permission  to  land  cargo:  freight  earned,  § 

2932. 
or  owner  taking  charge  of  goods  in  lighters:  end  of  risk,  §  1599. 
parties  to  action,  §  3(i22. 
right  to  inspect  goods  left  on  wharf,  §  2815. 
taking  possession  of  goods:  termination  of  risk,  §  1599. 
when  may  insure  in  his  own  name,  §  G25. 
See  Correspondent. 
CONSIGNMENT— goods,  etc.,  on:  description,  §  1727. 
CONSIGNOR— insurable  interest,  §  930. 
parties  to  action.  §  3622. 
policy  to  coVer  interest  of:  defenses,  §  3739. 
CONSOLIDATION  OF  ACTIONS.  §  3707. 
CONSOLIDATION  OP  INSURER  with  another  company:  liability 

reinsurer,  §  117. 
CONSPIRACY— refusal  to  insure,  §§  2852,  3471. 

to  burn,  etc.,  ship  or  cargo.  §  2851. 
CONSTITUTION,  charter,   by-laws,   rules,   §  882,   note 
of  order.     See  Parties;  Mutual  etc.  Companies. 
of  United  States  supreme    law,  §  2540,  note, 
proofs  of  death  by  subordinate  lodge  or  its  secretary,  §  3C10. 
See  Charter;  Lodge;  Statute. 
CONSTITUTIONAL   provision  as  to  interstate  commerce:    foreign 

corporations,  §  328. 
CONSTITUTIONALITY  of  law  for  dissolution,  §  327,  note. 
of  statute  requiring  losses  to  be  paid  in  full,  §  2515. 
statute  as  to  printing  conditions  in  policies,  §  2514. 
See  Statute;  Taxation. 
CONSTRUCTION— accident  ticket  to  travelers,  §  2SG7. 
of  bonds  for  faithful  performance  of  obligations,  §  27G6. 
of  by-laws,  §  381. 

goods  "sold  but  not  delivered,"  §  1720. 
goods  "sold  but  uot  removed,"  §  1729. 
"held  in  trust":  "held  by  them  in  trust."  S  1727. 
proximate  etc.  cause:  qualifying  or  enlarging  words,  §  2S37. 
ratification  of  agent's  acts,  §  45S,  note. 
whether  risk  divisible,  §  1421. 

words  "in  trust  or  on  commission."  §§  1727,  172S.  1730.  1731. 
CONSTRUCTION  OP  POLICY— Addition  of  words  by  construction, 
§  218. 
againsl  warranty  in  cases  of  doubt,  §1950. 
as  will:  mutual  society,  §  309. 
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CONSTRUCTION  OF  POLICY— Continued, 
assignment:  lex  loci  contractus,  8  232. 
clause  as  to  proofs  of  loss:  marine:  §3279. 

clauses  as  to  notice  arid  prod's  of  loss,  §  327.".. 

clauses  to  rebuild  aud  those  specifying  time  of  payment,  §3155. 

contract  should  be  given  effed   If  possible,  §  212. 

courts  cannot  extend  or  enlarge  by  construction,  §  219. 

"entry  of  a  foreclosure  of  a  mortgage,"  §  2271. 

forfeitures  and  exceptions  not  favored  by  construction,  §220. 

•'forthwith" :  proofs  of  loss,  §  3291. 

general  and  special  clauses,  §  214. 

general  exception  limited  by  specific  one,  §  2G75. 

genera]  matters,  §  205. 

in  lent  ion  of  parties  governs,  §  209. 

judicial  construction  a  part  of  obligation  of  contract,  §  194. 

law:  reinsurance  in  favor  policy-holder,  §  115. 

lex  loci  contractus,  §§  225-229. 

liberal  in  favor  of  assured  and  for  benefit  of  trade,  §§  221,  222. 

liberty  clauses  limited  by  other  words  of  policy,  §  2399. 

must  be  reasonable,  §  211. 

mutual  companies:  benefit  societies,  §  207. 

of  certificates  analogous  to  wills,  §  73S. 

of  clause  "nearest"  magistrate,  etc.,  §  3325. 

of  clause  prohibiting  change  of  occupation,  §  2236. 

of  condition  as  to  alienation,  §  2247. 

of  condition  as  to  magistrate's  certificate,  §  3322. 

of  conditions  as  to  other  insurance,  §  2458. 

of  conditions  limiting  time  of  suing,  §  3181. 

of     contract    by   parties    and    beneficiaries    as   to    how    "wife 

and  children"  take,  §  805. 
of  designation  of  beneficiary:  analogous  to  testamentary  disposi- 
tion, §  738. 
of  representation,  §  1934. 

of  "unless"  in  "free  from  average  unless  general,"  §  2G9S,  note, 
of  warranty,  §  1949. 

policies  are  construed  like  other  written  contracts,  §  208. 

power  of  agent  to  bind  insurer  by,  §  537. 

powers  of  mutual  benefit  societies,  §  34.  • 

proofs  of  loss:  fidelity,  §  3336. 

reference  must  be  had  to  nature  of  risk  and  subject  matter,  § 
210. 

rejection  of  words  and  clauses,  §  213. 

repugnant  stipulations:  deck  cargo,  §  2G95. 

"safely  landed,"  8  1566. 

technical,  etc.,   words,  217. 

the  rule  contra  preferentem,  §  222. 

warranty  qualified  by  other  words,   §  1965. 

when  place  of  acceptance  and  mailing  is  place  of  contract,  §  231. 

when  place  of  delivery  is  place  of  contract,  §  230. 

when  place  where  policy  is  countersigned  is  place  of  contract, 
§  229. 

whether  same  rules  govern  marine,  fire,  and  life  policies,  §  206. 

will  be  given  to  uphold  the  law,  S  215. 

words  are  to  be  construed  in  ordinary  and  popular  sense,  §  216. 

written  and  printed  clauses:  repugnant  conditions.  §  2671. 

written  controls  printed  part  of  policy,  §§223,  224. 
CONSTRUCTION— USA< I  E: 

admissible  where  contract  ambiguous  or  obscure,  §  246. 

cannol  legalize  an  Illegal  act,  §  252. 

controls  implied  limitations,   §  254. 
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CONSTRUCTION—  USAGE:—  Continued, 
evidence  of,  s*  208,  2 
evidence  of:  liberal  construction,  §  256. 
genera]  matters,  §  2:\1. 
inadmissible  to  coin  indict  or  substantially  vary  the  plain  terms 

of  policy,  SS  247,  -J is. 
may  be  of  recent  origin,  §  242. 
must  be  general,  §  240. 
must  be  reasonable,  $  243. 
miisi  be  uniform,  $  2 1 1. 

must  be  well  established  and  notorious,  §  241. 
ol   another  similar  trade  or  place  or  of  another  company,  §  2.",". 
part  of  the  common  law,  §  238. 
particular  usage  may  control  .uener.nl  usage,  §  253. 
parties  may  by  express  contracl  Include  or  waive  usage,  §  245. 
presumption  as  to  knowledge  of  usage,  §  239. 
what  is  suflicient  evidence  of  usage,  §  2-~>7. 

whether  usage  controls  the  plain  legal  import  of  words  of  pol- 
icy, §§  249-251. 

Pee  Custom:  Fsncre. 
CONSTRUCTION— WHAT  IS  PART  OF  THE  TOLICY: 

application  and  by-laws,  when  part  of  contract:  statutory  provis- 
ions.   §    190. 
conditions  annexed  to  policv -when  and  where  not  part  of  same, 

§  190. 
effeel  of  subsequent  amendment  of  by-laws  or  enactment  of  new 

by-laws.  §  1S9. 
Indorsements:       marginal       references— when    part    of    policy— 

when   not,   §   195. 
usage— how   far  part  of  policy,    §   198. 

What  is  part  of  the  policy:  general  rule:  parol  evidence,  §  1S5. 
when  application  is  part  of  the  policy,   §  180. 
when  application  is  not  part  of  the  policy,  §  187. 
when  charter  and  by-laws  are  and  are  not  part  of  contract,   § 

188. 
when  other  papers  are  and  are  not  part  of  policy,  §  191. 
Whether  common  and  statutory  law  part  of  contract,  §  194. 
whether  premium  note  part  of  policy,  §  197. 
whether  prospectus  or  pamphlet  part  of  policy,  §§  192,  193. 
CONSTRUCTIVE   TOTAL   LOSS— allowance    for  custody    of  ship 
during  repairs,  §  3102, 
deductions  in  ascertaining:  contribution  by  cargo,  §  3108. 
duty  of  master  to  earn  freight,   §   1617. 

See  Abandonment  and  Total  Loss. 
CONSUL'S  ACTS  in  changing  and  adding  cargo  not  acts  of  assured, 

§  2445. 
CONSUMPTION— §  2008. 
"CONTAINED  IN."     See  Locality. 

CONTINGENT    INTEREST— insurable  Interest.    §  897. 
CONTINGENT    LIABILITY     CLAUSE— trustees     for     winding    up 

may  recover  assessments  under,  §  1273. 
CONTINGENT  OR  SPECIAL  INTEREST  in  property  of  others:  de- 
scription,  §   1713. 
CONTINUING   WARRANTY.     See  Particular  Warranties  and  Rep- 
resentations. 
CONTINUITY  OF  INTEREST— §§  901-903. 
CONTRA   PROFERENTUM  RULE— construction,  §  222. 
CONTRABAND— goods:  neutrality.   §  2143. 

goods  on  board:  insurance  on  lawful  coods,  §  20S2. 
K1"  ds  secretly  carried:  barratry,  §  2742. 
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of  war:  belligerent  and  neutral  property:  description,  §  1714. 
of  war:  prior  separate  voyage  Illegal,  §  2546. 
of  war:  what  are:  Insurance  on,  §§2568,  !:.">•;!>. 
trade:  warranty  against,    §   -(\S2. 
whether  need  be  disclosed  thai  goods  are,  §  1818. 
CONTRACT— ab  initio  void:  recovery  hack  of  premiums:  time  limit 

for  suing,  §  3 11)7. 
actually  made:  reformation  of  policy  to  conform  thereto,  §  517. 
agent  with  principal:  territory,  §  392. 

agent's  authority  may  be  revoked  prior  to  completion  of,  §  720. 
agent's  power  to  make,  §  520. 
alteration  and  modification.     See  policy, 
alteration  of:  agents:  authority:  custom,  §  448. 
ambiguous  or  obscure,   usage  admissible,   §  246. 
as  affected  by  statutory  provisions,  §  31 S4. 
as  effecting  attachment  of  risk  on  freight,  §  1609. 
between  insurers  to  share  expenses  of  defense.  §  2494. 
breach  of  by  assurer:  return  of  premium,  §  1408. 
breach  of,  by  insolvency:  damages,  §  3595. 
breach  of  promise  of  third  party,  §  2747. 
buildings  constructing  under:  owner  of  land:  insurable  Interest 

Of,   §  995. 
bj'-laws,  when  part  of,  §  190. 
cargo  purchased  or  contracted   for:  ship  and  cargo  ready,  risk 

attaches  on  freight,   §  1612. 
completion:  agent's  powers  after,  §  394. 
consent  to  rescission  or  cancellation,  §  1637. 
date  of,  reinsurance:  attachment  of  risk,  §  1442. 
effect  to  should  be  given  if  possible:  construction,  §  212. 
effect  upon  of  subsequent  law  making  unlawful,  §  2523,  note, 
entire  or  severable:  representations  false  as  to  part  of  property, 

§  1931. 
entirety  and  divisibility  of:  abandonment,  §  2915. 
entirety  of:  advances  against  bottomry  draft,  §  2733. 
established  import  of  terms  of,  presumed  known  to  insurer,   § 

1835. 
estoppel  foreign     company  to  avoid,  by  setting     noncompliance 

with  statute,  §  331. 
executory,  for  sale:  alienation,  §§  22S4-22S6. 
express  warranty  part  of,  §  1956. 
fire  risk  is  personal  contract,  §  3152. 

for  deed:  one  holding  and  owner  may  each  insure,  §  2469. 
for  purchase  or  for  deed  of  tenancy:  vendee's  insurable  interest, 

§§970,  977. 
for  purchase:  statement  of  interest  and  title,  §  2033. 
foreign  company,  when  valid  and  when     not,  though     statutory 

prerequisites   for  doing     business  not     complied   with,   §§332, 

333. 
founded  on  transactions  malum  in  se,  §  2507. 
founded  on  transactions  prohibited  for  benefit  of  individuals,  § 

2507. 
fraud  invalidates,  §  2512. 

freight  to  be  earned  in  specified  time.  §  1617. 
instructions  to  agent  to  cancel  may  admit  existence  of  contract, 

§73. 
insured's  relation  to  reinsurer.  §  117. 
invalid:  assessments  need  not  be  applied  to  payment  of  claim, 

§  128S,  note. 
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Invalid:  foreign  company's  noncompliance  with  statute  condi- 
tions as  to  "doing  business,"  etc.,  g  330,  note. 

laws  may  not  Impair  obligation  of,  §2506. 

lex  loci  contractus.  §§225,  226,  227. 

life  insurance  valid,  §  2509. 

life  risk— whether  entire  or  from  year  tn  year,  §  1102. 

loss  need  not  be  connected  with  representation  to  avoid,  5  1025. 

made  illegal  by  subsequently  enacted  statute:  both  parties  dls- 
charged,  §  1405. 

made  in  excess  of  charter  provisions,  §394. 

may  waive  or  include  usage,  §  245. 

modified:  representations,   §   1935. 

obligation  of  not  impaired:  injunction  to  restrain  carrying  on 
business,  §  3590. 

of  agent  when  personal,  §  527. 

of  mariners  not  dissolved  in  case  of  wreck  of  ship,  §  1022,  note. 

of  renewal  incorporates  ordinance,  §3170. 

or  freight  entire,  §  1627. 

oral— agent's  power  to  make,  §  525. 

other  than  insurance:  power  of  agent  to  bind  insurer.  §  4G5. 

parol— agent  directed  to  insure  must  not  effect,  §  009. 

parol,  attachment  and  duration  of  risk,  §  1439. 

parol  evidence  to  explain.  §  3808. 

payment  after  adjustment  is  new  contract,  §3385. 

power  mutual  company  affecting— ultra  vires,  §§  350,  351. 

power  of  agent  to  execute  retroactive  policy,  §  529. 

powers  of  insurer  to  make  reinsurance,  §  115. 

premium  note  and  policy  constitute  one  contract,  §  1203. 

relation  of  representation  to,  §  18S0-1890. 

remedy  for  breach  limited  to  particular  forum,  §§  3194,  3195. 

sealed:  who  may  sue,  §  3G08. 

shipping  clubs  or  associations,  §  178. 

stipulation  contrary  to  statute,  §  3224.     See  Statutes. 

stipulation  contrary  to  statute:  "nearest"  magistrate,  §  3324. 

stipulation:  effect  as  to  risk  on  chartered  freight,  §  1625. 

to  cancel  marine  risk  need  not  be  in  writing,  §  1038. 

to  issue  policy:  damages  for  breach,  §  3454. 

to  pay  assessments,  whether  unilateral,  §  1270. 

to  pay  premiums  may  be  valid  in  equity  as  to  minor  beneficiary, 

§  li48. 

to  sell:  when  insurable  interest  not  devested,  §904. 

unenforceable:  no  insurable  interest  under,  §  892. 

validity  of,  §  114. 

validity  of:  corporation  de  facto  rind  de  jure,  §  328. 

vested  interest  of  beneficiary  may  be  defeated  by,  §  731. 

void  or  voidable  for  fraud  or  misrepresentations:   premium   re- 
turnable,  §   1400. 

warranted  free  from,  in  ship's  port  or  ports  of  discharge,  §  2093. 

what  is  part  of:  stipulation  in  application  for  prepayment  pre- 
mium, §  70. 

what  papers  are  and  are  not  part  of,  §  191. 

when  not  binding,  §  58. 

when  not  vitiated  in  whole  by  concealment,   s   1817. 

when  receiver  may  cancel  and  discharge:  statute.  §  1273.  note. 

whether  election  to  rebuild  a  building  contract,  §§  3150,  3103. 

whether  entire  when  premium  entire,  g  1101. 

with   infant:  return  of  premium,   §   1399. 

with  member  may  give  beneficiary  vested  interest,  §  742. 

with  third  persons:  abandonment,  g  2980. 
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wrongfully  canceled  or  terminated:  remedy  of  assured,  §1659. 
See  Agreement;  Construction;  Chartered   Freight;  Master;   Parol 
Contract;  Policy;  rowers;  Reinsurance;  Statute;  Void  and  11- 
Iegal  Insurances;    War. 

1.  Completion  of  Contract- 
actual  or  manual  delivery  of  policy  not  necessary  to  complete 

contract,  §  91. 

agreement  to  deliver  policy— demand  unnecessary,  §  92. 

assured  not  obligated  to  notify  company  of  loss  before  delivery 
of  policy  where  risk  has  attached,  §  108. 

complete  though  certificate  not  taken  out,  §  34. 

completed,  but  policy  not  delivered:  action,  §  3409. 

completion  of:  membership  in  mutual  companies,  §  317. 

completion  of:  not  necessary  that  premium  note  be  actually 
signed  and  delivered,  §  72. 

conditional  delivery,  §  90. 

countersignature  by  subagent,   §  531. 

countersigning  policy  by  ageut,  §  530. 

date  of  attachment  of  risk,  §  1441. 

delivery:  agreement  completed  before  loss,  §  103. 

delivery:  agreement  incomplete  at  time  of  loss,  §  104. 

delivery  by  or  to  agent— policy  held  by  agent,   §  102. 

delivery  may  be  constructive,  §  93. 

delivery:  misrepresentation  or  fraud,  §  99. 

delivery:  notice  to  assured  of  execution  of  policy.  §  100. 

delivery  of  policy  not  necessary  to  complete  contract,  §  90. 

delivery— possession  of  policy  by  the  assured,  §  94. 

delivery  to  agent  of  insured  or  to  third  person,  §  101. 

knowledge  of  loss  by  assured  before  and  after  risk  attaches,  § 
107. 

loss  before  date  of  contract— retroactive  policy,  §  105. 

neglect  of  assurer  to  deliver  policy,  §  95. 

not  delivered  or  completed:  rescission  or  cancellation  of,  §  1030. 

not  in  conformity  with  proposal,  premium  returnable,   §  1430. 

parol  evidence  admissible  to  show  conditional  delivery,  §  97. 

when  actual  delivery  of  the  policy  necessary,  §  98. 

where  both  parties  know  of  loss  when  contract  made  or  exe- 
cuted, §  106. 

2.  Completion  of  Contract:  Prepayment  of  Premium — 

actual  prepayment  of  premium  not  in  all  cases  essential  to  valid- 
ity of  contract,  §  71. 
course  of  dealings-  allowing  credit,  §  S4. 
credit  may  be  given,  §  80. 

crediting  premium  on  agent's  indebtedness  to  applicant,  §  83. 
condition  precedent,  §   70.      See  Conditions, 
effect  of  delivery  of  policy,  §  79. 
effect  of  part  payment,  §  74. 
effect  of  receipt  in  policy  for  premium,  §  SG. 
evidence  of  waiver,  §  85. 
may  be  waived,  §  70. 

mutual  credits— application  on  agent's  debt,  §  81. 
oral  agreement,  §  72. 
payment  by  third  person,  §  75. 
renewal— waiver  of  prepayment  of  premium,  §  78. 
to  agent  or  broker,  §  73. 
waiver  of  prepayment  by  agent,  5  77. 
where  there  are  mutual  credits,  s  82. 

3.  Completion  of  Contract:   Proposal  and   Acceptance, 
acceptance— delay  in  acting  on  application,   §  57. 

Joyce,  Vol.  IV.— 235 
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acceptance— generally,  5  r..">. 

agent's  agreement— liability  not  to  attach  till  approval,  §  no. 

agent's  receipt  pending  approval  or  issuance  of  policy.  §§  64,  G5. 

agreement  as  to  rate  of  premium  must  govern,  §  lu'JU. 

application  and  certificate  constitute,  §  146,  note. 

application,  when  no  I  pari  of  policy,  ss  180,  187. 

application  \\  lien  part  of:  statutes,  g  L90. 

approval  may  be  Implied  from  the  circumstances,  §  GO. 

marine  ami  lire:  binding  slip,  §  66 

memorandum— binding  slip-  Indorsement,  etc.,  §  65. 

mutual  benefit  societies,  g  53. 

negotiations  through  mail,  §  »i2. 

no  contract  where  acceptance  mailed  differs  in  terms  from  pro- 

posal,  §  63. 
oral  agreement  of  agent  may  be  controlled  by  application,  §  61. 
proposal  or  application,  §  54. 
qualified  acceptance— condition  precedent,  §  56. 
slip  initialed  may  bind:  custom,  S  65. 
when  applicant  is  not  bound  to  accept  policy:  effect  of  retention 

of  policy  by  applicant,  §  58. 
when  complete,  §  76. 
when  invalid:  risk  rejected  after  loss,  §  59. 

4.  Nature  of  Contract- 

accident  insurance  is  not  a  contract  of  indemnity  in  all  cases,  § 

'21. 

division  and  distribution  of  loss  are  essential,  §  17. 

Indemnity  stipulation  as  to  value  in  policy,  §  25. 

insurance  a   conditional   contract,    §    22. 

insurance  a   personal   contract,    §    23. 

insurance  a  voluntary  contract,  §  10. 

insurance  an  aleatory  contract,   §   18. 

insurance  an  executory  contract,  §  20. 

insurance  other  than  that  of  life  and  accident  a  contract  of  In- 
demnity, §  24. 

life  Insurance  not  a  contract  of  indemnity,  §  26. 

marine  risk:  whether  entire  or  divisible:  valuation  of  separate 
packages,  etc.,  §§  2705-2709. 

nature  of  time  policy,   §   172. 

other  incidents  of  the  doctrine  of  indemnity,  §  20. 

reinsurance  a  contract  of  indemnity,  §  28. 

reinsurance:   nature  of,   §   113. 

reinsurance— relation  between  insured  and  reinsurer,  §  117. 

risk  is  an  essential  element,  §  16. 

premium  is  of  the  essence  of,  §  1086. 

i he  contract  is  synallagmatic,  S  21. 

5.  Requisites  of   Valid   Contract— 

essentials  need  not  be  expressly  agreed  upon— prior  course  of 

dealing,  custom,  etc.,  §  46. 
minds  of  the  parties   must  meet  on  all  essentials.   §  45. 
rate  of  premium  and  amount    may   be  understood.   §  40. 
rate  Of  premium   and   duration  of  risk  may  be  understood,   §  48. 
requisites  of  a  valid  contract   of  insurance,  §  43. 
requisites  of  a  valid  parol  contract  of  insurance.   §  44. 
usual  rate  of  premium  presumed  to  have  been  intended,  §  47. 
whether  contract  exists  may  be  governed  by  custom  or  usage 

of  parties  or  of  Insurance  business  at   a  place.   S  50. 
CONTRACTOR— action   by   assurer   against    building    contractor,    § 

3173. 
insurable    interest,    §   000. 
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CONTRACTUAL  RELATIONS  and  Insurable  Interest,  5  899. 
CONTRIBUTION  by  cargo— deductions  in  ascertaining  constructive 
total  loss,  §  3108. 

is  incident  of  doctrine  of  indemnity,  §  28. 

loss  of  goods  by  jettison:  fifty  per  cent  rule,  §  3101. 

nonpayment  of:  shipping  association,  §  1554. 

policies  of  different  dates,  §  2497. 

pro  rata,   overinsurance  by  several  insurers,   whether  premium 
returnable,  §§  1412-1417. 

rebuilding,  etc.:  several  insurers,  §  31GG. 

several  policies.     See  Other  or  Double  and  Over-Insurance. 

ship-owner  not  entitled  to  when:  repairs,  §  3104. 

See  General  Average;  Jettison  and  Adjustment;  Other,  etc.,  In- 
surance. 
CONTRIBUTIONS— shipping  clubs  or  associations:  managing  own- 
er: relations  of  members:  owner's  liability:  classes,  §  178. 
CONTRIBUTOR'S  insurable  interest,   §  !>21. 

CONVEYANCE— accident  to  passenger  after  completion  of  journey, 
§  2S75. 

accident  while  doing  necessary  act  as  passenger,  §  2874. 

effect  on  mortgagor's  insurable  interest:  devestmeut  of  interest, 
§  1040. 

moving:  accident,  §§  2871,  2872. 

public  or  private:  accident,  §  2872. 

recovery  and  disposal  of  property  by  underwriter,  §  2758. 

using  steam  as  motive  power:  excepted  risk,  §  2022. 

walking  to  terminate  journey,  §  2876. 
See  Railroad. 
CONVOY— deviation  or  delay  to  seek  protection  of,  §  21"2. 

of  prizes  under  liberty  clauses  to  cruise,  capture,  etc.,  §  2433. 

sailing  with  and  arrival:  return  of  premium.   §  1304. 

that  vessel  will  not  sail  with:  disclosure,  §  1836. 

warranty  to  sail  or  depart  with,  §  1000. 

warranty  to  sail  with,  §  1972. 
CONVOY  ACTS  of  England,  §  2522. 
CO-OFERAT1VE     COMPANIES— assessment    company:    obligation 

to  pay  bi-monthly  sum  may  be  enforced  at  law,  §  86. 

life  societies:  statute  as  to  change  of  beneficiaries,  §  742,  note. 

when  insurance  company,  §  345. 

See  Beneficiaries;  Jurisdiction;  Statute. 
CO-OWNER  in  ship— abandonment,  §  2902. 
COPARTNER'S  insurable  interest,   §  944. 
See  Partnership. 
COPIES  of  bills,  invoices,  etc.:  proofs  of  loss,  §§3331,  3332. 
COPPERING  VESSEL— adjustment,  §  30S2. 
COUP  AGE  AND  SAILS— seaworthiness,  §  2160,  note. 
CORN— in  memorandum  includes  malt,  §  1G98,  note. 
CORPORATE  TOWERS— charter:  ultra  vires,  §  334. 
CORPORATE  PROPERTY.     See  Taxation. 
CORPORATIONS  act  through  agents,  §  380. 

agreement  to  insure,  §§  34-30. 

citizenship:  jurisdiction,   §  3495. 

de  facto  and  de  jure:  attachment  of  risk,  §  1-152. 

de  facto  and  de  jure:  distinction  between.   §  328. 

division  into  classes  and  gradual  ion,  §  327. 

estoppel  to  deny  authority  to  act,  §  3832. 

not  citizens,  §  328. 

not  dissolved  by  appointment  of  receiver,  §  327,  note. 

parol  contracts,   §§  34-36. 

property  held  as  security:  statement  of  interest  and  title,  §  2032. 
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residence:  citizenship,  g  3497,  note. 

trausfer  assets  from  solvent  to  insolvent  company,  §  115. 

ultra   vires,  5§  34-36. 

ulna    vires:  agent's  authority,   ss   .".."'.  36. 

violating   rules  of.     See    Kule   of   Corporation. 

See  Foreign  Corporations;  Stock  Company;  ntra  Vires. 
CORRESPONDENT-  agenl    acting  gratuitously  for  foreign  corres- 
pondent:  liability,  g  680. 
duly  to  insure.   §   669. 
evidence,  g  3825. 

order  to  insure  engrafted  on  bill  of  lading,  §  669. 
receiving  bill  of  lading  with  directions  to  insure  is  bound  by  ac- 
ceptance  to  obey  order,  g  625. 
COSTS.    See  Practice. 
COTEN ANTS— authority  of,   §   617. 
m  ship:  abandonment,  §  2902. 
sales    between:   alienation,   S    2282. 
COTTON— deck  load,  §  3419,  note. 

practice,  §  3714. 
COUNSEL— arguments  of:  practice,  §  3714. 

COUNSEL  FEES  in  releasing  captured  vessel:  general  average,  § 
3441. 
recoverable:  settlement  induced  by  threats,  §  3456. 
COUNTERCLAIM  on  note  of  owner  of   vessel  insured   for  benefit 

of  mortgagee,  §  1238. 
COUNTERSIGNING.    See  Contract,  subd.  I;  Tolicy. 
COUKSE  OF  BUSINESS.     See  Custom-,  Usage. 
COURSE  OF  DEALING.     See  Custom. 

COURT  may  set  aside  verdict  contrary  to  evidence,  §  2074,  note, 
whether  question  of  rescission  or  cancellation  is  one  of  law  or 

fact,  §  1G82. 
will  not  enforce  illegal  contract  though  defense  not  avaded  of, 
§  2516. 

See  Jurisdiction;  Jury;  Question  for  Practice. 
COUSIN— insurable  interest:  life,   §   1070. 
COVE— arrival  in  is  not  "arriving  in  port,"  §  2728. 
COVENANT— action  of,  §  3470. 
on  sealed  policy,  §  3608,  note, 
to  insure  when  runs  with  land,  §  23. 
io  rebuild  runs  with  land,  §  3150. 
COWS.    See  Cattle. 
CRAFT-   risk  of  while  wailing  for  transshipment:  "safely  landed," 

§    1567. 
CREDIT  GUARANTY  included  in  guaranty,  §  12. 
CREDIT  INSURANCE— discontinuance  of  business— death  of  part- 
ner,  §   2599. 
insolvency  of  purchasers:  annual  returns  from  trade,  §  2786. 
"loss"'  construed:  insolvency  of  debtors,  §  2787. 
See  Agent;  Premium. 
CREDITOR— §   882,    note. 

absolute  assignment  to:  agreement  to  retain  only  amount  due, 

§  2336. 
amount  of  recovery  by:  premium  as  a  factor,  §  3488. 
and  owner:  joinder  of  parties,  §  3046. 
and    policy-holders'    rights:    insolvency,    §   3596. 
and  stockholders'  claims:  surplus  fund:  insolvency,  §  3597, 
and  widow:  apportionment  of  loss,  g  ".">19. 
as  assignee:  Insurable  interest  of,  §  949. 
as  assignee  may  retain  what  amount  of  proceeds,  §  233G. 
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as  beneficiary  or  assignee  life  policy:  recovery,  §  34SS. 

as  beneficiary:  policy  obtained  with  intent  to  commit  suicide,  § 
2652. 

as  payee  in  policy  on  debtor's  life,  §  861. 

assignment  by  husband  to  wife  of  life  policy,  §§  2343-2345. 

assignment  for  benefit  of,  §  2341. 

assignment  policy  to:  beneficiary,  §  S39. 

attaching  insurable  interest  of,  §  950. 

attaching  must  insure  his  interest,   §  951. 

claims:   where  amount  exempted    from    under  statute   is   unrea- 
sonable, §  SSO. 

entitled  to  recover  what  amount,  §  3630. 

general  creditor's  insurable  interest,  §  947. 

holder  of  policy  on  tontine  plan  is,  §  309. 

holders  of  certificates,  when  not,  §  316. 

holders  of  endowment  policies:   insolvency,  3597. 

holding  as  collateral:  lien  of,  §  2324. 

insurable  interest  in  life  of  debtor,  §  953. 

insuring  life  of  debtor:  wager  policy:  amount  recoverable,  §  954. 

judgment  creditors'  insurable  interest,   §  952. 

lien  creditors'   insurable  interest,  §   1001. 

levying  execution:  insurable  interest  of,  §  950. 

may  be  entitled  to  return  premiums,   §§   1428,  1429 

not  a  "dependent":  beneficiaries,  §  773. 

of  assignor  attaching  subsequently    to  assignment    fire  policy: 
rights  of,  §  2318. 

of  foreign  states:  rights  over  assets:  receiver,  §  3593. 

of  members  benefit  societies:  rights  of.  §  859. 

owner  of  goods  concealed  from:  insurable  interest,  §  955. 

payment  premium  by  debtor  in  fraud  of,  §  1147. 

policy  taken  out  with  intent  to  defraud,  §  1065. 

proofs  of  loss  by,   §  3303. 

receiver:  funds  deposited  with  state  treasurer,  §  3593 

receiver  not  chargeable  with  trustee  process,  §  351)2. 

right  as  beneficiary  to  recover  where  member  reinstated,  §  1277. 

right  to  attach  or  garnishee,  §§  3475-3477. 

rights  of:  regular  life  policy,  §  858. 

rights:  release  of  stockholders  in  violation  of,  §  3594. 

rights  when  wife  beneficiary,  §  860. 

rights:  wife  as  beneficiary:  equity,  §  3526. 

sale  of  wreck:  deduction  of  proceeds:  damages,  §  3455. 

sin. pie  contract  creditors'  insurable  interest  in  estate  of  deceased 
debtor,   §  948. 

statute   exempting   from   claims   unconstitutional   when   amount 
exempted  unreasonable,   §  880. 

statutes  protecting  wife  and  children,  §  879. 

title  fraudulent  as  against  representatives,  §2040. 

tontine  policy  holder  is,  at  termination  of  period,  §  309. 

trustees  as  petitioning  creditors.  S  3655. 

United  States  as:  priority  of  claim:  insolvency.  §  3597. 

What  is  not  an  assignment  to  after  loss,   §  2322. 

when  cannot  interpose  to  prevent  rebuilding,  §  3151. 
See  Judgment  Creditor. 
CREDITS -English  system  of  as  to  broker:  lien,   §   690. 

English  system  of:  broker,   §§  677.   699. 

given  for  premium:   waiver,    §    1380. 

illegality  of  contract  insuring  mercantile  credits,  §  2516. 

may  be  given  in  assessment  of  prior  illegal  assessments  paid,  § 
1307. 
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may  be  given  for  premiums,  §  1141. 

unearned  premium:  waiver.  §70. 
GREW— acts  of,  compelling  delay  or  deviation,  §  2424. 

barratry,  §§  2741-2744. 

necessary  to  seaworthiness,  §  2160.  note. 

on  deck:  sufficiency  of:  collision,  8  2751,  note. 

vessel  putting  e  to  complete:  deviation,  §  2r;oo. 

wages  and  maintenance,  etc.  of:  general  average,  §§  3427,  3441, 
3442. 

wages,  etc.,  during  detention  in  port:  damages,  §  34o4. 
See  Mariners;  Seamen. 
CRIME— commission  of  on  premises  will  not  avoid  policy,  §  2218. 
CRIMINAL  ACT— death  in  violation  of  law,  §§  2607-2609. 

injuries  "when  engaged  in  or  in  consequence  of,"  §  2010. 

of  assured,  §  2851. 
CRIMINAL  OFFENSE— attempt  at  suicide,  §  2648. 

desertion  of  mariners  is,   §   lo^L'.  note. 
CRIMINAL  PROCEEDINGS— agent's  power  to  institute,  §  4T.o. 
CROPS  -steam  engine  employed  for  threshing  out:  lire,  §2598. 

when  may  be  insured  before  sown,  §  Hoi. 
CRUISE— capture,  etc.:  liberty  to:  right  to  convoy  prize,  §  2433. 
( IRC  I SERS— departure  from  route  to  avoid,  §  2429. 
CRUISING  and  making  prizes:  letter  of  marque:  deviation,  §  2435. 

See  Change  of  Voyage,  Deviation,  and  Liberty  Clauses. 
CURIOSITIES— description,  §  1715. 
CURRENCY— deduction  of  gold  value:  damages,  §  3450. 

estimation  of  damages,  §  3456. 
CURTESY— husband's  interest  as,  in  property  deeded  to  wife:  alien- 
ation,  §  2290. 

tenanl  by:  description  of  interest,  §§1694,  2055. 
CUSTOM-adoption  of  by-laws,  §  367. 

as  affecting  by-law  and  approval  of  application,  §  54. 

as  affecting  obligation  to  disclose  state  of  health,  §  2007. 

agreement  to  adjust  by  British  custom,  §  3421. 

agency:  signing  for  principal,  §  44.~>. 

agency:  surrender  of  policy,  §  451. 

agency:  transfer  of  risk  to  another  company,  §  451* 

alteration  of  contract:  agent's  authority,   §  448. 

award,  submission  to:  agent's  authority,  §  44*.t. 

between  the  parties  may  determine  what    yoods    are  covered: 
marine,  §  1734. 

cancellation:  agent  of  insured,  §  641. 

cancellation:  notice  to  broker,  §  454. 

contrary  to  law,  §§  249-251. 

course  of  business,  etc.:  waiver  of  conditions:  agency,  §  447. 

course  of  business:  similar  acts:  agency  arising  from.  §  44.". 

effect  of  general  custom  of  agents  or  brokers  to  credit  premium, 
§   84. 

evidence  admissible  that  insurer  has  honored  agent's  drafts,   § 
4.-,:;. 

for  contract  to  be  in  writing  as  affecting  agreement  to  cancel,  § 
Ui3S. 

Interest  covered  by   "freight,"   §   1724. 

may  determine  that  contract  exists,  §  50. 

negotiation  of  drafts:  agent  settling  claims,  §  453. 

nol  to  treat  nonpayment  of  premium  notes  as  forfeiture,  §  1358. 

of  agents  to  cancel:  evidence  of,  §  4."4. 

of  company  to  apply  dividends  on  premium,  §  1100,  note. 

of  insurer  to  give  agent  or  broker  credit,  §  84. 
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of  Lloyd's:  deck  loads,  5  3419. 

of  Lloyd's:  general  average:  voluntary  stranding,  §  3423,  note. 

of  officers  of  lodge  as  affecting  payment  of  assessments,  §  1278. 

of  other  agents:  proof  of  loss:  waiver.  §  503. 

of  place:  proof  of  loss:  marine.  §  3279. 

of  underwriters  may  affect  risk:  reinsurance,  §  121. 

of  warehouseman  to  insure  as  affecting  liability,  §  L"=;23. 

or  course  of  dealing:  agency  for  insured  created  by,  §  021. 

payment  of  assessments:  waiver,   §    1361. 

prepayment  premium,  notice  to  prepay,  §  70. 

prior  course  of  dealing:  completion  of  contract,  §  46. 

Slip  Initialed  may  bind,  §  Go. 

special  custom  to  control  common  law,  §§  249-251. 

to  accept  overdue  payments  of  premium,  §  13G8. 

to  give  credit,  §  84. 

to  receive  overdue  premiums  must  have  been  known  by  assured, 
§  1360. 

to  reinstate  members  on  payment  past  dues  may  not  be  shown, 
§  872. 

waiver:  acceptance  of  premium,  etc..  after  loss  or  death,  §  1374. 

waiver  and  estoppel:  payment  premiums.  §  1356. 

"warranted  free  from  mortality  and  jettison,"  §  2674. 
See  Construction;  Usage. 
CUSTOMHOUSE  PAPERS— evidence,  §  3825. 
CYCLONE— proximate  cause,  §  2833. 

DAMAGE  arises  to  policy  holder  by  dissolution  of  corporation,   § 
1454. 

mere  liability  to  does  not  prevent  ship  being  moored  in  safety, 
§  1540. 

negligence  in  not  preventing,  §  2839. 

not  ascertained  till  risk  ends,   §  2792. 

to  other  vessel  by  collision,  §   2754. 
DAMAGES.       See  Adjustment,   etc.;   Excepted   Risks  and   Losses; 

Valued  Policy. 
DAMPNESS— excepted  risk:  marine,  §  2719. 

DANGER— apprehensions  that  property  exposed  to:  concealment,  § 
1862. 

departure  from  route  to  avoid,  §  2429. 

distinction  between  voluntary  act  and  voluntary  exposure  to,  § 
2624,  note. 

fear  of:  blockade:  apprehension  of  embargo,  etc.:  marine,  §§  2776- 
2778. 

fear  of  capture,  etc.:  abandonment,  §  2999. 

fear  or  apprehension  of:  concealment,   §§  1S62,  1863. 

of  destruction  extreme  and  imminent:  abandonment,  §  3009. 

voluntary  exposure  to  unnecessary  danger,  §S  2622,  2624. 
DANGERS  OF  NAVIGATION— means  what,  §§2797-2799. 
DATE— affixing  date  to  policy,  §  179. 

computation  of  time:  time  policy,  §  171. 

concurrent  insurance:  simultaneous  insurance,  §§  24S0,  24S1. 

how  far  conclusive  in  policy,  §  179. 

loss  before:  policy  retroactive,  §  105. 

need  not  be  written,  §  177. 

of  contract:  attachment  risk,   §  1441. 

of  contract:  reinsurance:  attachment  risk,  §  1442. 

of  dissolution:  policy-holders'   rights,   §  3595. 

of  injury  in  proofs  of:  conclusiveness  of,  §  3319. 

of  injury  or  death:  notice  within  ten  days,  §3284. 

policy  binding  from  date  though  not  delivered,  §  90. 

priority  in,  may  be  shown,  §  24S1. 
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where  policies  of  different  dates  attach  and  property  subsequent- 
ly diminished,  S  2497. 
DAUGHTER-IN-LAW  beneficiary,  §  729. 

DAUGHTERS  and  wife  as  beneficiaries'  survivor:  who  entitled  to 
fund,  S  806. 
are  "dependents":  beneficiaries,  §  773. 
Insurable  lnt(  rest,  S  1'"'""'- 
DAY-BOOKS  of  Insured:  evidence  of  value,  §  3769. 
DAYS  OF  GRACE    death  or  loss  within:  payment  of  premium,  § 

1118. 
DE  FACTO.— See  Corporations. 

DE  FACTO  GOVERNMENT    Capture  by  authority  of,  §  2G84. 
]>i:  JURE.      See  Corporation. 

DEATH— acceptance  of  premium  after:  custom:  waiver,  §  1374. 
accident:  notice  and  full  particulars  of,  §  3330. 
accident:  proximate  cause,  §  2833. 
accident  risk:  negligence,  §  2846. 
accident  risk:  notice  "within  ten  days,"  §  3283. 
accidental  shooting:  tetanus:  proximate  cause,  §  2S33. 
after  one  year:  liability  limited,  §  3402. 
after  submission  to  arbitration,  §  3265. 
after  suspension  of  risk:  payment  of  premium.  §  1116. 
agreement  complete  at  time  of:  delivery  of  policy,  §  104. 
as  affecting  right  to  paid-up  policy,  §  1180. 
asphyxiation,  §§  2G20,  2G21,  2881. 
before  expiration  of  time  for  payment  assessments  and  dues,  § 

1281. 
before  life  policy  issued  no  contract.  §  70. 
before  policy  countersigned,  attachment  of  risk,  §  1438. 
burden  of  proof:  external  violent  and  accidental  means,  §  3791. 
"by  hands  of  justice,"  §  2611. 
by  violation  of  law:  suicide.  §  2648. 
cancellation  in  equity,  §  1678-1680. 

"caused  by  medical  treatment  for  disease,"  §§  2629-2631. 
caused  by  negligence  or  willful  acts  of  another:  subrogation,  § 

:::>7!t. 
claims:  amount  of  assessments  to  meet  is  not  assets  in  receiv- 
er's hands,  §  1288. 
claims,  assessments  to  meet  under  control  of  society  as  a  trust: 

where  such  claims  illegal.  §  1288. 
correction  of  mistakes  or  omissions  in  proofs  of,  §  3319. 
delivery  policy:  agreement  Incomplete  before,  §  103. 
depletion  of  crew  by:  deviation,  §  2.390. 
disease,  §S   2S7S-2SNM. 

disease  as  "secondary  cause"  not  death  by  accident.  §  2630 
disease  caused  by  other  than  original  accident.  §  2629. 
disease:  excepted  risks,  §  2628. 
disease  superinduced  by  intemperance,  §2612. 
"due  notice  and  proof  of,"  $  3290. 
evidence  of:  proofs  of  as  evidence,  §  P.772. 
excuse  for  nonpayment  premium,  assessment,  etc.,  §  1350. 
felonious  acts  of  another  or    wrongdoer,  §  2SS2. 
fits:  excepted  risk,  §2628. 
"from   bacilli,   anthrax."    §   2628. 
Illegal  operation,   §  2616. 
Intentional  injuries  iutlicted    by  assureu    or  auy  other  person, 

§  2618. 
Insolvency:   priority   of   claims.   §3590. 
internal  Injury:  accident,  g  2883. 
involuntary  poisoning,  §  2621. 
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known  violation  of  law,  §§  2000-2(109. 

letters  of  administration  as  evidence  of,  §3772. 

malignant  pustule:  accident  risk,  §  2628. 

mistakes  in  proofs  of,  §3319. 

nature  and  character  of  proof  of,  §  3200. 

not  from  accident  but  by  disease,  §  2880. 

notice  and  proofs  of,  §  .'11277. 

notice  and  proofs  of:  act  of  God,  §§3277,  3278. 

notice  and  proofs  of  by  administrator,  §3311. 

notice  and  proofs  of:  condition  precedent,  §3286. 

notice  and  proofs  of:  who  may  furnish,  §3309. 

notice  of  "as  soon  as  possible,"  §  3289. 

notice  of:  condition  precedent,  §  327S. 

notice  of  to  subordinate  council,  §:;:wo. 

of  agent  as  excuse  for  nonpayment  premium,  assessment,  etc., 

§  1351. 
of  applicant  before  actual  delivery  of  policy,  §  91. 
of  beneficiary  after  insured's  but  before  payment,  §831. 
of  beneficiary  before  assured  life  policy,  §§  828,  829. 
of  beneficiary  before  assured:  trust  in  estate  of  assured,   §  728, 

and   note. 
of  benefit  before  assured  benefit  certificate,   §  827. 
of  cattle:  certificate  of  veterinary  surgeon,  §  3314. 
of  "devisees":    then  to  legal  heirs  of  certificate  holder:  benefici- 
aries, §  775. 
of  horse:  notice  of,  §  3288. 
of  horse:  waiver  of  proofs  of  loss,  §  3356. 
of  insured  and  beneficiary  by  common  disaster,  §  832. 
of  insured  as  affecting    right  to    paid-up  policy,   §§  1180,   note, 

11S2. 
of  insured:  delivery  of  policy  to  beneficiary  thereafter,  §  98. 
of  insured:  descent  of  title  to  heirs:  alienation,  §2289. 
of  insured:  payment  of  premiums  after,  by  third  party  does  pre- 
vent defense  of  forfeiture,  §   1148. 
of  insured  without  knowledge  of  beneficiary:  proofs  of  death,  § 
3372. 

of  member  before  change  of  beneficiary  complete,  §  751. 

of  member  during  suspension  of  lodge:  assessments,  §  1282. 

of  member  when  not  "in  good  standing":  recovery  by  benefici- 
ary, §  805. 

of  partner:  discontinuance  of  business:  credit  insurance,  §  2599. 

of  wife:  subsequent  marriage  of  member:  wife  as  beneficiary,  § 
830. 

or  injury  in  violation  of  law,  §  2010. 

payment  of  overdue  premium  after,  §  1117. 

peritonitis:  accident  risk,  §  2028. 

policy  holders'  and  creditors'  rights:  insolvency,  §3596. 

presumption  of:  evidence.  §  3772. 

proofs  of,  by  secretary  or  subordinate  lodge,  §  3310. 

proofs  of  condition  precedent,  §  3290. 

proofs  of:  physician's  certificate,  §  3329. 

proofs  of:  statement  of  insurable  interest,  §  3301. 

proofs  of:  waiver:  promise  to  pay,  §  3380. 

proximate  cause,  §  2S33. 

refusal  to  furnish  blanks  for  proof  of,  §  3380. 

reinstatement  after,  §  1471,  note. 

report  of  to  supreme  lodge,  §  3310. 

revival  of  certificate  after,  §  1276. 

talcing  poison  or  overdose  of  medicine,  §  2S77. 

termination  of  risk,  §  1450. 
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time  limit  Cor  suing,  55  3186,  3189,  3192. 
use  of  Intoxicants:  excepted  risk.  §  _»;12. 
whether  accidenl  or  disease:  "bacilli":  malignant  pustule,  §  2878. 
whether  caused  or  uo1  by  Cacl  concealed  is  immaterial,  §  1843. 
while  "dues  in  arrears,"  §   L283. 

within  time  extended  Cor  paymenl  of  premium,  §§1118-1121. 
See  Accident;   Intemperance;  Loss;   Notice  and  Proofs  of  Loss; 
Risks  and    Losses;   Special  Risks    and    Losses;    Waiver  and 
Estoppel. 
••DEATH   i  i  ND"— distlnd   Erom  sick  benefit  fund,  §  12S8,  note. 
members  righl  to  share  In,  §  1273. 

under  statute,  discretion  of  society  as  to  use  of  same,  §  1288. 
DEBT    action  of,  §  3470. 

contracted  on  accounl  of  ship:  shipowner's  liability,  §  2815. 
fund  cannol   be  garnished:  benefit  society,  §  873. 
of  association:  maturity  of  policy  when  beneficiary  reaches  cer- 
tain age,  §  S52. 
under  mortgage:  relation  which  mortgagee's  insurance  sustains 
to  debt,  §  1033. 

See  Mortgage  Debt. 
DEBTOR— creditor  insuring  life  of:  wager  policy:  amount  recover- 
able, §  954. 
creditor's  insurable  interest  in  life  of,  §  953. 
creditor's  right  to  recover;  amount  of  recovery,  §  3488. 
deceased:  insurable  interest  of  simple  contract  creditor  in  estate 

of,  §  948. 
guaranty  against  insolvency  of,  §  2500.  note, 
insolvency  of:  meaning  of  "loss,"  §§  2786,  27S7. 
Insolvent,  in  possession  of  goods  has  insurable  interest,  §  958. 
payment  by  of  premiums  in  fraud  of  creditor:  husband  and  wife, 

§  1147. 
policy  on  life  of:  creditor  as  payee,  §  8G1. 
See  Credits;  Insurance  of. 
DEBTS— insurer  against,  not  surety,  §  13,  note. 
DECAY,  ETC.— of  ship:  one-third  new:  fifty  per  cent  rule,  §  3104. 

See  Wear  and  Tear. 
DECAYED,   ROTTEN,  ETC.— marine  risks,    §   2759. 
DECK— cut  away:  general  average,  §3441. 

exception  of  loss  or  damage  for  property  stowed  on,  §  2G95. 
stipulations  as  to  stowage  on,  §  2095. 
stowage  on:  concealment,  §  1829. 
water  stowed  on:  seaworthiness,  §  2102. 
DECK  CARGO— construction  of  stipulations,  §  2095. 
exception  of  loss  or  damage,  §  2G'Jo. 
general  average,  §  3422. 
jettison,  §§  3403,  3418,  3419 
steamboats,  §  3419. 
usage  to  carry,  §  2695. 
where  may  be  carried,  §  3419. 

See  Goods  Laden  on  Deck. 
DECK  LOAD— freight  of  not  covered  by  "freight,"  §  1724. 
of  no  value  at  time:  jettison:  general  average,  §  3441. 
sacrifice:  port  of  necessity,  §  2417. 
steam    vessels,    §    1720. 
usage  as  to,  §  1720. 
DECLARATION— defects  In,  cured  by  verdict,  §  3710. 

See  Pleadings. 
DECLARATION  OF  SHIPMENT:  usage  to  correct,  §  1576. 
DECLARED  AND  VALUED— goods  to  be:  marine,  §  1730. 
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DECREE  of  court  appointing  receiver  cancels  policy,  §  1644. 
of  dissolution,  when  necessary  to  effed  cancellation,  g  LG44. 
premiums  paid  after,  right  of  mortgagee  to  recover,  §  1101. 
See  Equity;  Judgment. 

DECREES  AND  SURVEYS— rotten  clause:  evidence  of  seaworthi- 
ness, §  3788. 
DECREES  OF  BELLIGERENT— exception  of  loss,  §  2692. 
DEDUCTION— freight  of  outward   voyage:   damages,   §  o455. 

foreign  currency:  damages,  sec.  3456. 

of  assessments:  damages,  §  :;456. 

of  balance  of  premium:  damages,  §  3456. 

of  bottomry  bond:  damages,  §  :; 155. 

of  expenses:  life  certificate:  damages,  §  3463. 

of  note  from  loss,  §  1237. 

of  premium  note:  damages,  §  3456. 

of    premium    notes:  value  of    outstanding    policies:    damages,  § 
3595. 

of  two  per  cent  to  be  added  to  loss:  damages,  §  3455. 

total  loss:  invoice  price  of  goods:  damages,  §  3455. 

value  of  notes  in  go! ■':  damages,  §  3456. 
See  Loan. 
DEED  absolute  with  defeasance  dehors  the  deed  is  change  of  title, 
§  2290. 

and  reconveyance  in  trust  to   secure  purchase   recovery:  alien- 
ation, §  2262. 

as  related  to  title,  interest  and  title:  warranty,  §  2035. 

conveyance  by,  of  property  as  collateral:  alienation,  §  2259. 

husband  to  third  person  and  by  him  to  wife  is  alienation,  §  2290. 

one  holding  under  contract  for  and  owner  may  each  insure,  § 

2469. 

See  Bond  for  Deed. 
DEFECTS  IN  FITTING  FOR  ORIGINAL  VOYAGE— deviation  to 

repair,  §  2390. 
DEFENDANT.  See  Parties. 
DEFENSES— action   not  brought  in   stipulated   forum,    §  3194. 

action  premature:  time  limit  for  suing,  §§  31S2,  3185. 

after  adjustment  of  loss.  §  3743. 

against  assignee  life  policy  same  as  against  assignor,   §  2326. 

against  collateral  holder  same  as  against  assignor,  §  2315. 

agent's  fraud  in  procuring  application:  laches:  action  by  receiver, 

'  §  514. 

agreement  between  insurers  to  share  expenses  of,  §  2494. 

alien  enemy,  §  2S6. 

amouut  of  loss  received  from  another  than  insurer— no  defense 

in  action  against  company,  §  3742. 
answer,  §  3691. 

arbitration  and  award.  §§  3238,  3240.  S256. 
arbitration  and  award:  repairs  to  ship,  §  3252. 
assessments,  premium  notes,  §  1311. 

assignee  when  subject  to  same  defenses  as  assignor,  §  2308. 
assignor's  acts:  assignment  as  collateral,  §  2319. 
available   to  reinsurer,   §  138. 
by  subsequent  insurer:  prior  policy,  §  2475. 
breach  of  condition  limiting  time  for  suing.  §  3223. 
breach  of  condition:  proofs  of  loss,  §  3370. 
breach   of   conditions:    when   parol   evidence   not   admissible   to 

raise  estoppel,  §  1S5. 
concealment  of  same  facts  from  other  Insurers,  §  1874. 
declaration,  etc.,  need  not  aver  matters  of,  §  3684. 
delay  or  abandonment  of  voyage:  reshipment  of  goods,  §  2391. 
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eled  lou  i"  repair,  g  37  11. 
failure  to  arbitrate,  §  324  1. 
failure  to  furnish  proofs  <>f  loss,  §  r^K'i. 
false  representations  constitute  to  action  on  note:  §  1311. 
foreign  company:  jurisdiction,  g  :;r.»7. 
fraud,  S  3732. 

fraud,  action  on  note:  ladies  prevents,  §  1311. 
fraud    between    third   puny   and   assured   no   defense   in   action 

against  company,  §  3733. 
fraud  in  application  as  against  assignee,  §  2308. 
fraud  in  procuring  subscription  note,  g  3594. 
fraud  is,  to  action  on  premium  note,  §  1311. 
general  matters,  §  3744. 
Insolvency  before  expiration  policy  not  a,  to  action  on  note,  § 

1311. 
Insufficient,  answer,  §  3690. 
insurer,  estoppel:   misdescription  by  agent  of  location  personal 

property,  §  473. 
member  estopped    to  deny  organization    company:    assessment, 

§  13U. 
mortgagee,    forfeiture  for  nonpayment   of    premiums    by    inort- 

gagor,  g  1158. 
murder,  §  2851. 

noncompliance  with  by  daws:  conditions  subsequent,  §  3740. 
noncompliance  with  charter:  assessment  deposit  note,  §   1311. 
none  that  insurer  has  not  received  premium  from  agent,  §  73. 
none  that  part  of  policy-holders  agree  to  scale  down  policies,  § 

3600. 
nonpayment  of  dues  not  waived  by  demand  for  proofs  of  loss, 

§  33(38. 
notice  to  reinsurer,  §  137. 
of  agent,  §  717. 
of  illegal  contract  not  availed  of:  court  will  declare  contract  void, 

§  2516. 

of  misrepresentation  waived  by  election  to  rebuild,  §  3109. 

of  suicide  in  connection  with  statute,  §  642. 

only  defects  specified  in  proofs  of  loss  may  be  relied  on,  §  3303. 

pleading:  failure  to  sue  in  time,  S  3223. 

pleadings:  arbitration  and  award,   §  3263. 

policy  to  cover  consignor's  Interest,  §  3739. 

policy,  void,  ab  initio,  note  uncollectible,  §  1311. 

proof  of  matters  in:  lire,  life  and  marine  risks,  §§  3776,  3777,  3770. 

rebuilding:  lire  risk,  §  3158. 

refusal  to  arbitrate:  rebuilding,  etc.,  §§  3167.  3252. 

refusal  to  grant  post  mortem:  exhumation,  §  3401. 

set-off.  §  3736. 

set-off  in  action  on  premium  notes,  §  3737. 

setting  fire  to  property,  §  2851. 

special  matters:  pleading,  §  3691. 

stock  not  kept  up  to  agreed  sum.  §  2093. 

SUfficienl  defenses  to  action  on  premium  notes,   §  3734. 

lime  limit  for  suing,  g  3219. 

to  action  by  mortgagee— tender.  §  3738. 

to  action  on  agent's  bond,  §  712. 

to  application  for  receiver.  §  3592. 

to    assessments   on   premium    note—fraudulent    representations 

of  agent,  are,  §  514. 
transfer  as  collateral,  §  2315. 
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DEFENSES-  Continued. 

ultra  vires  by  mutual  society  against  contract  on  which  assess- 
ment received,  §  350. 
waiver  by  adjustment,  §  3385. 
waiver  by  promise  to  pay,  SS  3385,  3386. 
waiver— estoppel,  §  3731. 

waiver  induced  by  false  representations,  §  1381. 
waiver  of  by  receiver,  §  3.V.rj. 

warranty  of  illicit  trade:  vessel  prize  of  war,  §  2682. 
when  right  to  repair  or  rebuild  cannot  be  set  up,  §  3153. 
Which  are  not  good  to  actions  on  premium  notes  or  assessments, 
§  3735. 

See  Waiver  and  Estoppel. 
DEFICIENCY  IN  CAPITAL  of  company,  §  3590. 
DEFINITIONS.     See  Terms  and  Definitions. 
DELAY— by  breaking  of  machinery,  etc.:  chartered,  §  2783. 

compulsory :   deviation:    superior   authority:   acts   of   crew,   etc.: 

§§  2422.  2424. 
in  abandonment,  §  3018. 

in  furnishing  proofs.    See  Limitation  Clauses, 
in  levying  assessments,  when  excusable,  §  1300. 
in  making  abandonment.  §§  2961-296S. 
in  port  should  not  be  unreasonable  under  risk  "at  and  from,"  § 

1494. 
in  proofs  of  loss:  bankruptcy,  §  3289. 
in  rebuilding  or  repairs:  tire  risk,  §§  3161,  3162. 
in  repairing,  etc.,  affected  by  negotiations  for  settlement,  §  3162. 
in  settlement:  dissolution:  policy-holders'  rights,  §  3595. 
Of  voyage,  §  2760. 
of   voyage   by   ice:   inland   navigation:   termination   of   risk   on 

goods,  §  1593. 
of  voyage  compelled  by  municipal  and  like  regulations:  continu- 
ance of  risks,  §  1527. 
of  voyage  temporarily:  continuance  of  risk,  §  1526. 
unreasonable  in  rebuilding:  failure  to  complete:  defective  work, 
§  3163. 

See  Change  of  Voyage,  etc. 
DEL  CREDERE  AGENTS— §   622. 

right  of  actiou  on  payment  or  loss.  §  677. 
DELEGATUS  NON  POTEST  DELEGARE,  §  396. 

See  Power. 
DELIRIUM  TREMENS  inducing  acts  resulting  in  death,  §  2012. 

See  Intemperance. 
DELIVERY  not  made  as  agreed,  return  of  premiums,  §  1408. 
of  assignment  life  policy,  §§  2320,  2332. 
of  contract  not  made:  rescission  or  cancellation,  §  1636. 
of  policy:  action  to  compel,  §  3517. 
of  policy  never  actually  made,  §  62. 

of  renewal  receipt,  agent's  agreement  to  renew,  §  1470. 
to  assignee:  assignment:  marine  policy,  §  2353. 
See  Contract:  Policy:  Risk:  Attachment,  etc.:  "Safely  Landed." 
DEMAND  for  policy,  when  unnecessary,  8  92. 

or  notice,  whether  necessary,  on  premium,  etc.,  notes,  §§   1206- 

1208. 
where  order  on  third  party  for  premium.  §  1143. 
DEMURRAGE— detention  in  port:  damages,  §  3454. 
DEMURRER.     See   Pleadings. 
"DEPART"— warranty  to:  Marine.  §  2000. 
DEPARTURE— attachment  of  risk.  §  int."). 
"DEPENDENTS"— beneficiary,  §§  764,  773,  7S0. 
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DEPOSIT  BONDS.     See  Bonds. 

See  Funds:  Statutes. 
DEPOSIT   NOTES— noncompliance  with  charter  no  defense-  to  a*. 

tion  on,  §  1311. 

See  Notes,  etc. 
DEPOSIT  PREMIUM— right  of  mortgagee  to,  where  policy  assigned 

him  ns  security,  §  1160. 
DEPOSITION  OF  MAGISTRATE:  proofs  of  loss,  §  3303. 
DESCENT  AND  DISTRIBUTION— §  882,  note. 
DESCENT  OF  TITLE  to  heirs— alienation,  §  2289. 
DESCRIPTION: 

1.  Parties  and  Subject  Matter— Generally— 
executor:  agent:  charterer,  §  1694. 

extent  of  Interest:  carriers:  shipment:  consignee:  undivided  in- 
terest: assignee,  §  1692. 

extent  of  interest:  joint  owners:  parties,  §  1693. 

extent  of  interest:  mortgagor  and  mortgagee:  reinsurer,  §  1695. 

extent  of  interest  need  not  be  specifically  described,  §  1691. 

extent  of  interest:  trustee:   tenant   by   curtesy:   administration: 

goods  generally:  "all  other  goods":  marine,  8  2710. 

goods  shipped  by  carriers:  owner's  interest  covered,  §  1696. 

matters  of,  where  warranties,  §  1966. 

national  character,  §  2129. 

of  parties,  §  1689. 

of  property— general  rules,  §  1690. 

of  property:  mistake:  equity,  §  2510. 

of  property:  mistake  in:  risk  may  attach,  §  1445. 

specific  designation  of  interest  or  property  when  required,  §  1698. 

specific  description,  how  far  exclusive:  the  terms  "including" 
and   "consisting  of,"   §  1097. 

variance  in:  warranty  as  to  continuing  location:  other  buildings. 
§  2080. 

voyage,  §§  175,  2365. 

voyage:  failure  to  name  destination,  §  2573. 
See  Misdescription. 

2.  Property- 
accounts:  evidences  and  securities  of  property,  §  1705. 
advances:  advancements  by  charterer  and  master:  advances  on 

freight,  §  1700. 

"all  or  either":  "both  or  either,"  §  1707. 

alteration  and  repairs  of  property,  §  1708. 

bank   notes  and  bills  of  exchange,   §   1709. 

bottomry  and  respondentia,  §  1710. 

captor's  interest:  prize  of  war,  §  1711. 

cargo,  §  1712. 

clause  "in  trust  or  on  commission"  may  be  limited  and  con- 
trolled by  other  words  in  the  policy,   §    1728. 

contingent  or  special  Interest  in  property  of  others.  §  1713. 

contraband  of  war:  belligerent  and  neutral  property,  §  1714. 

curiosities:  scientific  cabinets  and  collection.  §  1715. 

equitable  interest  may  be  covered  by  the  term  "property,"  § 
1716. 

freight:  designation  of  shipowner's  interest,  §1723. 

freight  must  be  insured  eo  nomine,  §  1717. 

freight:  other  interests,  §  1724. 

freight:  right  reserved  by  owner  and  vendor:  whether  such  in- 
terest  covered    by    insurance  on    freight,    §    1718. 

freight:  whether  charterer  may  insure  it  eo  nomine.  §§  1710-1722. 
ods,  etc.,  "in  trust  or  on  commission":  on  storage:  where  pol- 
icy requires  specific  declaration  or  separate  insurance,  §  1730. 
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DESCRIPTION— Continued. 

goods,  etc.,  "sold  but  not  delivered":  "sold  but  not  removed,'* 
§  1729. 

goods,  etc..  where  policy  stipulates  specific  insurance  of  goods 
"in  trust,"  and  specifies  what  interest  these  words  cover,  § 
1731. 

goods  laden  on  deck.  §  172(>. 

goods  or  merchandise:  shifting  and  successive  goods:  after- 
acquired  property:  fire  risks,  §   1733. 

goods  or  merchandises:  shifting  and  successive  cargoes,  §  1732. 

goods  or  merchandises  to  be  described  by  indorsement:  approval 
of  risks:  goods  to  be  thereafter  declared  and  valued:  marine 
risks,  §  17:;c>. 

goods,  wares  and  merchandise:  cargo,  §  1725. 

goods,  wares  and  merchandises:  "in  trust  or  on  commission":  on 
consignment,,  §  1727. 

goods,  what  are  covered  may  be  determined  by  custom  between 
the  parties,  §  1734. 

goods,  what  are  covered  may  be  determined  by  known  usage  of 
a  particular  place,  §  1735. 

gunpowder:  marine,  §  1737. 

house  or  building:  dwelling-house,   §  1738. 

household  furniture:  hotel  furniture,  §  1740. 

houses  and  buildings:  connected  structure  and  additions,  §  1739. 

livestock:  marine  risks,   §  1741. 

locality:  "contained  in,"  §  1743. 

locality  "contained  in"  connected  or  adjoining  buildings:  new 
buildings  substituted  for  old,  §  1744. 

locality:  "contained  in":  goods  in  different  parts  of  building.  § 
1745." 

locality:  "contained  in":  removal  of  goods  from  a  specified  loca- 
tion: permanent  removal,   §   1746. 

locality  important  in  fire  risks,   §   1742. 

locality:  occupation  and  ownership  or  use  of  premises  acquired 
subsequently  to  issuing  policy,  §  1750. 

locality:  premises  owned  and  occupied:  property  on  wharf,  § 
1749. 

locality:  property  on  premises,  §  1748. 

locality:  temporary  removal  of  property  from  a  specified  loca- 
tion,  §  1747. 

manufactories:  factories:  mills.  §  1751. 

materials  not  included  in  "building":  unfinished  vessel,  §  1752. 

medals  and  models:  specific  description:  standard  policy,  §  1753. 

money,  specie,  bullion,  coin,  treasure,  jewels,  §  1754. 

painting:  patterns:  specific  description:  standard  policy,  §  1755. 

passage  money,  §  1756. 

personal  effects:  money,  jewelry,  etc.:  master's  effects,  §  1757. 

personal  property:  wearing  apparel:  master's  clothes:  baggage, 
§  1758. 

plate:  specific  description:  standard  policy,  §  1759. 

profits  and  commissions,  §  1760. 

"property,"  §  1761., 

provisions  and  provender:  marine  risks,  §  1762. 

scientific  cabinets  and  collections  of  sculpture:  specific  descrip- 
tion: standard  policy,  §  1763. 

-ship,  §  1764. 

ship  as  privateer  or  letter  of  marque,  §  1771. 
ship  or  master,  or  name  of  ship,  change  of,  §  1769. 

ship  or  ships,  §  1772. 

ship  or  ships:  right  to  apply  policy  in  case  of  different  shipments 
and  loss,  §  1773. 
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DESCRIPTION    Continued, 
ship's  boal  or  launch,  §  1766. 
ships:  character  or  kind  of  vessel:  rating,  §  1707. 
ship's  enrollment  as  affecting  validity  of  policy,  §  1770. 
ship's  oame  Important:  master's  name.  §  1768. 
ship's  stores  and  outfit:  whal  ship  includes,  g  1765. 
stock  in  trade,  etc.,  may  cover  property  specifically  excluded,  or 

tiir  keeping  of  which  is  prohibited,  §1777. 
stuck  in  trade:  goods  or  merchandise  for  sale:  fire  risks,  §  177.". 
stock  in  trade:  stock  in  building:  owner  and  goods  of  others,  § 

1776. 
stock  of  goods,  etc.,  in  manufacturing:  stock  in  trade  of  mechan- 
ic: fire  risk,  §  1774. 
whaling  and  fishing  voyages:  outfits:  stores,  patchings,  etc.,  § 
1778. 
DESERTION— mariners'  wages  forfeited  for,  §  1022,  note, 
mutiny;  abandonment,  §  3011. 
of  mariners  a  criminal  offense,  §  1022,  note, 
of  mariners:  barratry,  §  274-1. 
of  ship  by  crew  because  of  inability  to  extricate  her  from  peril, 

§  3011. 
of  vessel  to  save  lives:  abandonment,  §  3011. 
DKSIC NATION   OF   BENEFICIARIES.     See   Beneficiaries. 
"DETAINED  BY   ICE  or  the  closing  of  navigation":  construction, 

§  267. 
DETAINMENTS— clause  as  to:  marine  risks,  §§  2737,  2739. 

See    Detention. 
DETECTIVE— agent's  power  to  employ,  §  4G5. 
DETENTION— exception  of  loss  by,  §§  2087,  2688,  2090. 

of  ship  by  government,  and  ship  earns  freight  in  return  voyage, 
no  loss,  §  1017. 

See  Danger:  Detainments. 
DEVESTED— insurable  interest  may  be.  by  alienation,  etc.,  §  904. 
where  insurable  interest  is,  and  partial  interest  remains,  §  904. 
DE VESTMENT  OF  INTEREST.    See  Insurable  Interest. 
DEVISEE:  charge  created  by  will:  encumbrance,   §  2036. 

where  wife  supports  children  does  not  terminate  policy  for  her 
benefit,  §  1052. 
"DEVISEES"  as  beneficiaries.  §§774,  802. 

or  in  case  of  their  prior  death  to  "legal  heirs  or  devisees  of  cer- 
tificate holder":  beneficiaries.   §  775. 
DEVISKS    analogy  to:  insurance  in  joint  tenancy,  §  874. 
DEVIATION.    See  Change  of  Voyage. 

DILIGENCE — degree  of  required  to  communicate  information:  con- 
cealment, §  650. 
required  of  assured  to  obtain  information:  concealment,   §  1823. 
want  of  i>.\  agent  in  obtaining  knowledge:  forfeiture,  §  545. 
DIRECTORS— assessment  by  Illegally  elected  board.  §  1296. 

cannot  delegate  power  to  assess:  exceptions  to  rule,  §§  1294,  1295. 

in  statute  includes  trustees,  etc.:  §  404,  note. 

include  whom,  §  404,  note. 

joinder  of  as  defendants:  statute,  §  3040. 

knowledge:  when  obtained  in  official  capacity— time  of  obtaining, 

§  -in  i. 
liability  for  fraud  inducing  contract,  §  34S0. 
liability  to  assured.   §  683. 

meeting  called  by  president  may  levy  assessment,  §  1292. 
mutual  assessment  company:  liability  of,  s  083. 
mutual  company,  cancellation   by  authority  of,   §   1043. 
neglect  to  pay  assessment  to  society,  §  1278. 
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DIRECTORS— Continued. 

one  absent  when  assessment  made  fines  not  Invalidate,  §  1202. 
regular  meeting,  notice  of  intention  to  assess  not  necessary  for, 

g  1293. 
solely  authorized    to  make    assessments— courts    cannot    make, 

§  127:;. 
when  they  must  levy  assessment.  §  1292. 
See   A  ye  nt. 
DISABILITY— accident,  §  2870. 

loss  of  foot  or  feet,  eye  or  eyes,  §  3034. 

or  sickness:  benefits  payable  in  case  of:  insanity  of  member.  § 

867. 

See  Total  Loss  and  Total  Disability. 
DISABILITY   BENEFITS— power    of  subordinate    lodge    to   reject 

claim.  §  3340. 
DISASTER— common  disaster:  beneficiary  and  assured,  §  832. 
"DISBURSEMENTS"  by  shipowner:  repairs.  §  3109. 
not  covered  by  "hull  and  machinery,"  §  2784. 
of  master:  general  average,  §  :'>442. 
policy  on  and  on  ship:  warranted  uninsured,  §  2099. 
DISCHARGE  of  bulk  of  cargo  at  first  port  of  discharge  risk  ends, 

1532. 
of  part  of  cargo  as  affecting  termination  of  risk,  §  1524,  and  note, 
port  of  not  synonymous  with  port  of  arrival,  §  1547,  note, 
ports  of:  revisiting  or  returning:  deviation,  §  2384. 
See  Port. 
DISCHARGING  and  reshipping  cargo,  to  make  vessel  seaworthy, 
etc.;  attachment  of  risk,  §  15S4. 
small  part  of  cargo  at  port  other  than  of  original  destination,  § 
1536. 
DISCLOSURE.     See  Concealment;  Representations. 
DISCOVERY— bill  of:  §  3694. 

DISCRETION— where  agent's  orders  vest  him  with,  §  6G7. 
DISCRIMINATIONS  IN  RATES.     See  Statute. 
DISEASE  and  not  accident  as  cause  of  death,  §  2880. 

caused  by  accident:  death  superinduced  by  other  causes.  §  2629. 
causing  death  "directly  or  jointly  with  such  accidental  injury," 

§  2S79. 
concealment  in  relation  to,  §  1S49. 
deatli  by:  excepted  accident  risk,  §  2628. 
definitio'n  of,  §  2003. 
evidence,  §  3772. 

latent:  knowledge  of  assured,  §  2010. 
of  the  brain,  §  2009. 
previous  sickness  or  disease,  §  2009. 
statements  as  to,  §  2003. 
suicide,  §  2657. 

superinduced  by  intemperance  and  resulting  in  death,  §  2612. 
warranty  relating  to:  nondisclosure.  §§   1848,  1S49,  1972, 
DISINFECTED— stopping  to  be:  loss.  §  2094. 
dismissal  OF  ACTION.     See  Practice. 
DISSEISOR'S  INSURABLE  INTEREST.   §  992. 
DISSOLUTION.    See  Bankruptcy,  etc.:  Receiver. 
DISSOLUTION  OF    PARTNERSHIP— effect   on  risk,  §§  22S0,  22S1, 

2293-2295. 
DISTRIBUTION  of  funds:  action  for.  §  3598. 

of  reserve  fund  on  dissolution  corporation,  §  1455. 
DISTRICT.     See  Island. 

DIVERSE  CITIZENSHIP— jurisdiction,  §  3495. 
removal  suits,   §  3498. 
Joyce,  Vol.  IV.— 236 
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DIVIDEND— apportionment  when  not  so  as  to  bind  beneficiary:  ton- 
tine policy,  §  864. 

declared  before  insolvency,  §  3597. 

declared  from  profits:  when  subjeel  to  reclamation,  §  11fiG. 

or  profits:  paymenl  by  of  ootes  or  Interest  thereon,  §  1235. 

or  profits:  paymenl  premium  by,  S   L166. 

passes  by  valid  assignment  of  policy,  §1106. 

l:on1  Ine  Insurance,  §11. 
DIVISIBILITY  OF  RISK   OK  CONTRACT— abandonment  §§2914, 
2915. 

advances  against  bottomry  draft,  §  2733. 

goods  partly  landed,  §  L591. 

premium  returnable,  §  1 121. 

separate  valuation:  marine  risk,   §§  2705-2709. 
See  Severable  Risk. 
DIVORCE— "wife"  or  "widow"  as  beneficiary,  §§  817,  818. 
DOCK.— See  Wharf. 
DOCKAGE— adjustment,   §  3082. 

adjustment:  one-third  new.  §  3082. 

expense  of:  general  average,  §  3427. 

port  of  refuge  expenses,  §  .*ui2. 
"DOCTJIKXTAIJY   EVIDENCE"— proofs  of  loss,  §  3337. 
DOCUMENTS— character  of:  national  character,  §  2128. 

papers,  etc.,  required:  neutrality.  §  2127. 
See  Ship's  Tapers. 
DOMESTIC  EMBARGO— sec.  2674. 
DOMICILE— alien  enemies,  §§294-296. 

change  of:  war,  §  297. 

of  assignment:  promissory  notes  in  other  states:  receiver,  §  3593. 

war:  residence  with  Intent  to  return,  §  296. 

who   is  a    neutral.    §  2124. 
DOMICILED  ALIEN   trading  with  enemies  of  mother  country,   § 

26S2. 
DONATIO  INTER  VIVOS  devests  insurable  interest,  §904. 
DONOR'S    insurable   interest,    §921. 
DOIT.I4:  INSURANCE— demand  for  arbitration,  §  3245. 

parties  defendant.  §  3649. 

pro  rata  clause:  rights  and  remedies.  §  3472. 

rebuilding,  etc.,  by  one:  damages  against  others,  §  31G6. 
See  Other  or  Double  and  over  Insurance. 
DOWER  INTEREST  and  title:  warranty,  §  2037. 

as  affecting  rebuilding,  etc.,  §  3171. 

insurable  interest,  §  1056. 

recovery,  limited  to  extent  thereof,  §  1056. 
DRAFTS— negotiation  of:  agency:  custom,  etc.  §  45.°,. 

power  of  agenl  to  make  and  bind  insurer,  §465. 
DRAWEE— bill  of  exchange:  insurable  interest,  §  939. 
DRUNKARD— when  one  is,  §  2096,  note. 

DRUNKENNESS  a  criminal   act  under  Indiana  statute:   violating 
Law,  §  2610. 

of  assignor  when  policy  assigned:  right  of  action,  §  230G. 
See  Intoxication:  Particular  Representations. 
DROWNING— Froximate  Cause,  §  2833. 

See  Asphyxiation. 
DRYING  CARGO— expense  of,  §  3099. 
DUELING  OR  FIGHTING— §  2019. 
DUES— §  882,  note. 

differ  from  mortuary  assessments.  §  1243. 

"in  arrears."  deatli  while,  §  1283. 

nonpayment  of,  not  waived  by  demand  for  proofs  of  loss,  §  330S. 
See  Assessments:  Notice. 
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DUNNAGE— warranty,  5  2066. 

DUODENITIS— death:  accident,  §  2883. 

"DUPLICATE"  POLICY  fraudulently  issued:  no  liability  exists  for 

assessment,  §    11504. 
DURATION  OF  RISK  necessary  to  contract,  §  43. 

See  Risk. 
DUTIES  extraordinary  on  poods  in  port:  damages,  §  3456. 

on  goods  stored  under  tariff:  damages,  §  3456. 
DUTY  and  liability  as  to  payment  of  loss:  agent,  §  677. 

as  to  subagent  of  agent,  8  673. 

of  agent  as  to  premium,  §  072. 

of  agent  of  Insured— generally,  §  057. 

of  agent  to  effect  other  insurance  in  case  of  insurer's  insolvency, 
§  675. 

of  a  pout  to  inform  principal,  §  658. 

of  agent  to  use  telegraph.  §  050. 

of  agents— generally,  §  655. 

of  insurer's  agents— generally,  §  65G. 

to  insure:  agent,  §  009. 
DWELLING-HOUSE,  description,  §  1738. 

use  and  occupation,  §  2103. 
DYNAMOS  AND  ELECTRICAL  MACHINERY:  fire,  §  2701. 
EARNINGS  OF  ANOTHER— insurable  interest  in:  life,  §  1000. 
EASEMENT— interest  and  title:  warranty,  §  2038. 
ELECTION  OF  TORTS— geographical  order,  §  1525. 
ELECTRICAL  LIGHTING— fire,  §  2701. 
ELECTRICAL  MACHINERY  and  fixtures:  fire,  §  2701. 
ELECTRICITY.    See  Lightning,   §  27i>0. 
ELEVATOR  POLICIES  are  accident  insurance,  §  8. 
EMBARGO— abandonment,  §  2990. 

act  passed  after  vessel  has  sailed,  §  2528. 

apprehension  of:  marine,  §  2770,  2777,  2778. 

contract  of  indemnity  against,  valid,  8  2544. 

detention  by,  attachment  of  risk,  §  1484. 

effect  of  violation  of,  8  2545. 

effect  upon  valid  contract,  §  2523. 

liability  for  loss  in  case  of,  §  1484. 

wages,  etc.,  of  master  and  crew  during:  general  average,  §  3442. 

what  constitutes,  8§  2702-2705. 

when  assured  not  charged  with  knowledge  of,  §  1484. 

within  clause  as  to  "arrests,  restraints,"  etc.,  §  2737. 
EMBEZZLED  MONEY— insurance  procured  with  by  consent  of  co- 
partner: evidence,  §  3834. 
EMBEZZLEMENT— employee's  fidelity,  §  2700. 

guaranty  against  accounts  settled  monthly,  §  1990. 

of  master  and  crew:  barratry,  §  2711'. 

shipowner's  liability  for,  §  2S15.  note. 
EMERGENCY:  right  of  agent  to  effect  policy  in  case  of,  §  620. 
EMPLOYEE:  accidents  to  in  employment,  etc.,   §  2809. 

employer  entitled  to  premiums  paid  by  him  on  employee  insur- 
ance, §  1148. 

fidelity  guarantee:  subrogation,  §  3575. 

fidelity  of,  §  2700. 

negligence  of,  88  2840,  2843. 

obligation  to  inform  himself  as  to  rules  of  employment,  §  2023. 

personal  injury  to:  liability  for  losses  paid,  8  2800. 
See  Railroad  Employees. 
EMPLOYER  entitled  to  premiums  paid  on  policy  on  emplovee's  life, 
8  1148. 
guaranty    against    embezzlement:    accounts    settled    monthly.   § 
1990. 
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EMPLOYER— Continued. 

indemnity  for  losses  paid  for  injuries  to  employees  and  others, 
§§  2800,  2803. 

prior  dishonest  acts:  evidence,  §  370.".. 

rules  and  regulations  uf  coininun  carriers,  g  2623. 
EMPLOYMENT  OF  SHIP  limited  by  policy,  §  2401. 
ENC1  MBRANCES:  abandonment,  §  2980. 

agent's  misrepresentations,  §  196. 

fraud  and  false  swearing,  g  3339. 

statement  of:  proofs  of  loss,  g  3301. 

waiver:  agent's  powers  as  to,  SS  563,  564. 

See  Alienation;  Particular  Representations  and  Warranties. 
ENDOWMENT  benefit  association,  right  of  member  to  end  contract 

and  have  fund  distributed,  g  1650. 

fund  reduced  by  company:  right  to  rescind,  §  164  I. 

fund  used  by  new  company,  formed  after  license  refused,  g  3598. 

fund  wrongfully  reduced,  return  of  premiums,  §  1408. 

Insurance  denned,  g  10. 

insurance  by  beneficiary  association:  when  ultra  vires,  §  2518. 

policies:  payment:  holders  of  certificates:  insolvency,  g  3597. 

policies:  when  holders  are  not  creditors,  §  3597. 

policy:  assignment  of:  wife  as  beneficiary,  §  840. 

policy,  condition  as  to  payment  interest  on  notes  by  dividends, 
§  1235. 

policy:  effect  of  incorporating  statute,  g  1193. 

policy:  nonforfeiture  :  statutes,  §  1193. 
ENDOWMENT  ASSOCIATION— See  Association. 
ENDOWMENT   RANK.     See   Lodge. 
ENEMY— burning  ship  to  save  it  from,  g  2851. 

common  to  allied  powers:  trade  with  by  subject  of  one.  §  25G4. 

country  of:  right  of  citizen  to  bring  property  from,  §  292. 

country  of:  what  is,  §§  298,  2565. 

defense  of  alien  enemy,   §   286. 

forces  of  occupying  port:  trade  with  port,  §  2565. 

fraudulent  collusion  with:  barratry,  §  27-J2. 

power  of  government  to  determine  what  are  hostile  relations,  § 
2565. 

property  of:  insurance  on,   gg   282-284. 

trade  with:  absence  of  intent  to  violate  law  no  excuse,  §  2559. 

trade  With:  prior  valid  character  of  cargo,  §  2547. 

trading  with:  mistake  or  ignorance  no  excuse,  §  285. 
See   Alien    Enemies. 
ENGINEER.     See  Locomotive  Engineer. 

ENGINES  of  ship:   refloating  or  driving   ship  on   ground:   general 
average,  §  3424. 

of  steamer:   seaworthiness.    §   2161. 

or  machinery  breaking  down:  liability  for  loss  of  time:  chartered 
freight,   g  2783. 
ENGLISH    FORM  OF  MEMORANDUM  CLAUSE— §  2696. 
ENGLISH    STATUTES.     See  Statutes. 

ENROLLMENT  OF  SHIP  as  affecting  validity  of  policy,  g  1770. 
ENTIRETY  Of  cargo:  recovery:  separate  articles,   §  3454. 

of  contract:  abandonment,  gg  2913,  2915. 

of  contract:  advances  againsl  bottomry  draft.  §  2733. 

of  contract  or  freight,  outward  or  homeward  freight,  §  1627. 

of  contract:  representations  false  as  to  part  of  property,  §  1031. 

of  contract:  separate  valuation:  marine  risk,  §§  2705-2709. 

Of  risk.      See   Risk. 

of  risk,  attachment  and  duration  of:  marine,  g  1513. 

of  risk:  g Is  partly  landed,  §  1591. 
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of  voyage:  seaworthiness,  §  2171. 

premiums  as   determining   whether   risk   entire  or   severable,   3 
1513. 

See  Contract;  Premium;  Voyage. 
ENTRIES.     See  Binding   Book;  Register;  Shipments. 
EPILEPTIC  FITS  and  drowning,   §   2881. 

death  from,  §  2860. 

See  Fits. 
EQUIPMENT  OF  VESSEL— seaworthiness,   §  2100,  note. 
EQl   ITAI'.I.E   ASSIGNMENT— fire  policy,   §   2311. 

to  wife,    when   there   is.    §    1148. 
EQUITABLE   ESTOPFELS— application:   agent's   mistakes,   etc.,    § 
472. 

doctrine  of,  §  533. 
EQUITABLE  INTEREST  may  be  covered  by  the  term  "property," 
§  1716. 

of  assignee  of  life  policy,  §  232G. 

representation,    §   2039. 
EQUITABLE  LIEN  by  mortgagee  on  insurance  money,  §  3523. 

of  assignee  holding  as  collateral,  §  2315. 

of  wife  on  policy  as  security,  §  812. 
EQUITABLE  RIGHTS  OF  WIFE  by  assignment,  as  against  cred- 
itors. §  2343. 
EQUITABLE   TITLE— insurable   interest,   §   896. 

must  it  be  disclosed,  §§  1822,  1859. 

of  real  estate:  receiver,  §  3593. 
EQUITIES— designation  of  beneficiaries:  specified  classes,  §  728. 

of  widow  as  affecting  rebuilding,  etc.,  §  3171. 

under  carrier's  contract:  subrogation,  §  3547. 
EQUITY— conditions  precedent  must  be  performed,  §  70. 

doctrine  of  contribution  founded  in,  §  3406. 

mortgage  only  valid  in:  mortgagee's  insurable  interest,   §  1032. 

of  redemption:  sale  of:  alienation.  §  2275. 
EQUITY   JURISDICTION   AND   REMEDIES. 

accounting:  tontine  policy,  §§  309,  3518. 

action  to  compel  delivery  of  policy  where  contract  has  been  com- 
pleted,  §  3517. 

bill  of  interpleader,  §  3521. 

bill  to  set  aside  policy:  infants  as  parties  defendant,  §3643. 

cancellation  after  loss  or  death,  §§  167S,  1680. 

cancellation  after  policy  has  become  void  or  inoperative,  §  1664. 

change  of  beneficiary:  bill  of  interpleader,  §  3521. 

correction  of  mistake  of  agent  of  insured  in  procuring  policy    § 
3512. 

correction  of  mistake:  reformation  of  policy— generally,  §  3511. 

decree  apportioning  loss,  §  3519. 

enforcement  contract  reinsurance,  §  115. 

equitable  lien  by  mortgagee  on  insurance  money,  §  3523. 

evidence  of  binding  slip  or  application,  §  60. 

injunction  cases— generally.   §  3527. 

jurisdiction  of  equity,  §  3508. 

jurisdiction   to   cancel   policy,   §   1004. 

may  compel  execution  of  contract,  S  30. 

may  decree  dissolution  of  mutual  benefit  society,  §  327.  note. 

may  rescind  cancellation  made  by  mistake,  §  1C77. 

mistake  in  name  or  description  of  property.  §  3510. 

mistake  in  stating  interest  of  insured,  s  3513. 

mistake  of  facts:  representations:  reformation  of  policy.  §  472. 

particular  cases  where  equity  will   grant   remedy   to  insured    § 
352S. 
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particular  cases  where  equity  will  gram  a  remedy  to  insurer.  § 
3529. 

recovery  by  mortgagor  where  Insurance  paid  to  mortgagee:  ap- 
plication of  money  on  mortgage  debt,  §  3524. 

reformation:  bill  Cor:  limitation  clause  as  to  suing,  §  3222. 

reformation  of  contract:  admiralty,  §  3300. 

reformation  of  policy,  §  3509. 

reformation  of  policy  for  agent's  mistakes,  etc.,  §§  472,  716. 

reformation  of  policy  to  con  form  with  actual  contract,  §  517. 

reformation  of  renewal  policy  to  conform  to  former  one,  §3514. 

refusal  to  levy  assessment,  §  3474. 

rejection  of  claim  by  tribunal  of  society,  §  3522. 

remedy  where  contract   wrongfully  terminated,  §  1G59. 

right  to  proceeds:  creditors.  §  3526. 

right  to  proceeds:  vendor  and  vendee:  trustee,  §  3525. 

S]  eciflc  enforcement  agreement  to  insure  evidenced  by  receipt 
for  premium,  §  8G. 

specific  enforcement  parol  agreement,  §  38. 

specilic   performance   of   contract   of   insurance:   mutual   benefit 
societies,   §   3516. 

when  equity  will  not  reform  a  policy,  §  3515. 

when  it  will  rescind  or  cancel,  §§  1074,  1070. 

when  may  dissolve  benefit  society,  §  3598. 

where  equity  will  not  act,  §  3530. 

where  member  has  been  expelled.  §  3520. 

will  not  relieve  from  forfeiture  to  pay  premium  on  day  stipu- 
lated, §  1104. 
ERYSIPELAS— proximate  cause,  §  2833. 
ESSENTIALS  OF  CONTRACT— §  43. 
ESTATE— benefit  fund  when  not  a  part  of,  §  S72. 

"my  estate"  as  beneficiary,  §  770. 

of  corporation:  receiver,  §  3593. 

of  husband:  resulting  trust  in,  where  wife  beneficiary  and  dies 
before  husband,  §  728,  note. 

of  wife:  husband's  iuterest  in,  must  be  stated,  §  900. 

suicide  for  benefit  of,  §  2053. 
"ESTATE  OF"— policy  issued  to,  §  310. 
ESTATE  TAIL.    See  Tenants. 
ESTOFPEL— abandonment,   §  3018. 

agent's  acts,  §§  34-30,  533. 

agent's  acts:  application:  question  whether  estoppel  or  condition 
attached,  §  482. 

agents:  conditions  precedent  and  subsequent,  §  534. 

agent's  misrepresentations.  §  493. 

agent's  mistakes,  etc.:  application,  §§  472,  473. 

arising  from  agent's  knowledge  of  facts,  §  533. 

arising  from  misconduct  or  disobedience  of  agent,  §  533. 

classification  of  cases  where  doctrine  applies:  agent's  acts  prior 
to  contract,  §  473. 

defenses,  §  3731. 

equitable  estoppel:  application:  agent's  mistakes,  etc.,   §  472. 

equitable  estoppel:  doctrine  of,  §  5.",:'.. 

failure  to  declare  forfeiture  for  Intemperance,   §  2090. 

foreign  company  to  avoid  contract  for  noncompliance  with  stat- 
utes,  §  331. 

foreign  company  to  plead  no  jurisdiction,  §  3497. 

in  pais:  agent's  mistakes,  etc.:  application,  §  472. 

in  pais:  doctrine  of,  §  533. 

may  arise  from  representations  of  party,  §  533. 
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ESTOPPEL— Con  tinned. 

member  may  not  deny  organization  of  company:  assessment,  § 
1311. 

member  of  shipping  club  to  deny  validity  unstamped  contract,  § 
178. 

members  mutual  company:  power  of  corporation  to  carry  on  sep- 
arate departments,  §  350. 

misdescription  by  agent  as  to  location  personal  property,  §  473. 

misrepresentations  by  agent,  §§  505,  506,  507. 

mutual  benefit  society  to  defend  contract  on   which  it  has  re- 
ceived assessment.   §  350. 

mutual  societies,   §  8S2,   note. 

neglect  to  disaffirm  agent's  acts,  §  462. 

of  assured  where  he  surrenders    policy  without    payment    un- 
earned premium.  §  1393. 

of  company:  agent's  acts.  §  481. 

Of  company  by  notice  to  agent,  §  515. 

of  company  by  superintendent's  acts  and  representations,  §  405. 

of  company,  to  deny  membership  in  relief  asssociations,  §  53. 

of  company  to  deny  treasurer's  acts,  etc.,  §  403. 

of  company  to  show  incompetency  of  medical  examiner,  §  412. 

of  corporation  to  deny  authority  to  act,  §  3832. 

of  insurer:  agent's  agreement  with  assignee.  §  533. 

of  insurer  to  assert  nonsignature  of  agent,  §  530. 

of  insurer  to  deny  acts  of  agent  within  his  authority,  §  533. 

of  insurer  to  set  up  condition:  knowledge  of  insurer,  §  472. 

of  society  to  assert  that  beneficiary  not  within  certain  classes, 
§  S78. 

operates  where  representations  induce  others  to  act  to  their  in- 
jury, §  533. 

parol  evidence,  §  3S04. 

parol  evidence  of  prior  negotiations  not  admissible,   §   1S5. 

proofs  of  loss:  mistatements  in  by  agent,  §  577. 

railroad  relief  association  to  deny  membership,  §  510. 

receipt  in  policy  for  premium,  §  86. 

renewal  of  policy:  other  insurance,  §  2479. 

seaworthiness,   §  2169,  2170. 

to  deny  assent  to  cancellation,  §  1661. 

to  deny  existence  contract,  §  73. 

to  deny  validity  policy  by  consent  to  assignment,  §  2319. 

to  what  doctrine  of  applies,  §  533. 

ultra  vires:  agent's  authority,  §§  35,  36. 

violation  of  conditions:  knowledge  of  company  or  agent,  §  515. 

when  none  by  award,  §  3248. 

written  notice  of  loss,  §  3288. 

See  Agent;  Notice  and  Proofs  of  Loss;  Premiums,  etc.;  Waiver. 
ETYMOLOGY  of  the  word  "average."   §  3401. 
EVIDENCE— actions  in  premium,  etc.,  notes,   §  3487. 

ad  interim  receipts:  other  insurance,  §  2470. 

admission  by  pleadings:  payment  of  money  into  court,  §  757. 

admissibility  binding  slip,   §   60. 

admissibility  of  application,   §§  06,  190. 

admissibility  of  slip,  §  1933. 

admissibility  to  vary  written  contract,  §  185. 

admissible  to  show  who  intended:  "whom  it  might  concern,"  § 
1692. 

admissions  of  secretary,   §  401. 

affidavits  ex  parte,  read  to  jury,  §  3765. 

affirmative  proof  as  to  fraudulent  answers  as  to  residence,  birth- 
place. §  2079. 

after  cancellation  of  rescission.  §  16S1. 
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EVIDENCE    Continued, 
agent's  authority,  g  718. 
agents:  conversations,  g  3823. 
ambiguities:  evidence,  §  3802. 

application  in  evidence,  §  :'.7.~>9. 

:is  affected  by  nature  and  form  of  warranty,  §  1077.  note. 

as  to  "documentary  evidence":  proofs  of  loss,  §  3337. 

as  to  market   value  when  no  standard,  g  3454. 

as  to  "tornado,"  §  2825. 

as  to  whether  insured  was  temperate:  application,  §  3792. 

assessment    regularly    made.    §    1273. 

assessments:  forfeiture,  §  3S26. 

assignment  of  policy,  §  3831. 

beneficiaries,  §  3801. 

best  evidence,  §  3755. 

burden  of  proof  as  to  agent's  authority.  §  718. 

burden  of  proof  as  to  cancellation  or  rescission,  ?  1681. 

burden   of  proof  as  to   illegality  of  risk:  subsequently   enacted 
statute,  §  2527. 

burden  of  proof:  collision  of  tug  and  sailing  vessel.  §  27.11,  note. 

burden   of   proof:    compliance  with   conditions   and    warranties: 
fire  insurance,  §  3784. 

burden   of   proof:   death   result   of   external,    violent,   and   acci- 
dental means,  §  3791. 

burden  of  proof:  life  insurance,  §  3790. 

burden  of  proof:  notice  and  proofs  of  loss,  §  3281. 

burden  of  proof  of  increase  of  risk,  §  2103. 

burden  of  proof  of  intent:  false  swearing,  §  3340. 

burden  of  proof  of  performance  of  express  warranties,  §  1977. 

burden  of  proof:  particular  account  of  loss,  §  3333. 

burden  of  proof:  personal  accidental,  etc.,  injury,  §  2077. 

burden  of  proof:  suicide,  §  3319. 

burden  of  proof  to  show  beneficiary  not  within  prescribed  class, 
§  728. 

burden  of  proof  to  show  damage  by  sea  peril,  §  2797. 

by-laws:  rules  of  company:  prospectus:  books,  §  3824. 

cancellation:  notice  to  broker,  §  454. 

clause  in  policy  as  to  evidence  to  show  fraud:  willful  burning,  § 
3782. 

clause  in  policy  as  to  false  swearing  or  attempt  at  fraud,  §  3781. 

clear  and  strong  to  warrant  dissolution,  §  3598. 

competency  of  witnesses,  §  3838. 

concealment  of  same  facts  from  other  insurers,  §  1874. 

conspiracy  to  burn  vessel,  §  2851. 

corporation  estopped  from  denying  its  authority  to  net,  §  3832. 

custom  of  agents  or  brokers  to  give  credit  for  premium,  §  84. 

custom  of  agents  to  cancel.  §  454. 

custom  of  carriers  to  be  relieved  of  liability  for  losses,  §  250, 
note. 

custom  to  receive  overdue  premiums,  etc.,  §  13GS. 

death:  proofs  Of:  disease,  §  .">772. 

declarations  of  agents,  §  3822. 
declarations  of  insured,  §  3819. 
declarations  of  member  of  mutual  benefit  society— to  physician, 

§  3820. 
decrees  and  surveys:  rotten  clause:  evidence  of  seaworthiness,  § 

3788. 
delivery  of  policy:  acts  and  declarations  of  assured's  messenger 

inadmissible,  §  101. 
expert  and  opinion    as   to  premium— material  facts,   §  3815. 
expert  and  opinion  evidence,  §  3810. 
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expert  and  opinion  evidence;  Increase  of  risk,  5  3811. 
expert  and  opinion  evidence:  lite  Insurance,   g  3812. 
expert  and  opinion  evidence— marine  Insurance,   §  3816. 
expert  and  opinion— generally— what  is  not  admissible,  §  381S. 
expert  and  opinion  -generally-  when  admissible,  g  3817. 
expert  evidence  admissible  to  show   meaning  of   "port  risk,"   § 

1505. 

expert  testimony  of  valuation:  award.  §3266. 
experts:  physicians  and  surgeons:  life  insurance,  §  3813. 
foreign  judgment,   §  3829. 
fraud— generally,  ?  3783. 

from  verdict  of  overvaluation:  false  swearing,  §  3341. 
general  matters,  g  3837. 

held  sufficient  to  sustain  finding  that  assured  not  drunk,  §  2014. 
inadmissible   that     agent    frequently    waived    prepayment    pre- 
mium,  S  84. 
inadmissible  that  customary  to  reinstate  defaulting  members  on 

payment  past  dues,  §  872. 
inadmissible   that  notice  given    of  private    "examination    under 

oath."  §  3330. 
insanity:  presumption  against— evidence  of,   §  3775. 
insurable  interest:  beneficiary,  §  729. 
insurable  interest:  burden  of  proof,   §  3764. 
insurable  interest— generally.  §  3761. 
insurable   interest:    goods— bill    of   lading— freight— generally,    § 

3763. 
insurable  interest  in  ship:  the  ship's  register,  §  37G2. 
judgments,  authentication  of,  §  3S30. 
letters:  ship's  papers— correspondence,   §   3825. 
loss:  amount  of— value  of  property— marine  insurance,  §  3771. 
loss:  proximate  and  remote  cause  within  the  policy.  §  3768. 
magistrates,  certificate  of  loss  not  conclusive,  §  3328. 
marine  insurance — compliance  with  warranties — burden  of  proof, 

§  3785. 
marine  insurance:  proofs  of  loss— master's  protest,  §  3767. 
misrepresentations — materiality  of,  §  3780. 
misrepresentations  to  other  insurers,  §  1926. 
mistake  at  "examination  under  oath,"  §  3330. 
mistake:  warranty,   §   1964. 

must  be  conclusive  of  consignees'  neglect  of  duty  to  insure,  §  625. 
negligence  in  not  preventing  further  damages,  §  2839. 
newly  discovered:  admission  after  evidence  closed,  §  3710. 
newly  discovered:  new  trial,   §  3723. 
of  consent  of  partner  to  insurance  procured  by  one  with  money 

stolen  from  the  firm.  §  3834. 
of  damage  by  sea- water  does  not  show  damage  by  sea-peril,  §§ 

2797,  2799. 
of  fraudulent  intent  from  overvaluation,  §25. 
of  funds  to  pay  loss  when  not  necessary,  §  34S5. 
of  intent  to  do  illegal  act,  §  2558. 

of  levy  of  assessment  at  illegal   meeting  of  directors,  5  404. 
of  "nearest"  magistrate  to  supplement  want  of  certificate  of,   § 

3324. 
Of  sufficient  proofs  of  loss:  receipt  of  by  company,  §  3765. 
of  value  of  property  damages:  repairing  and  rebuilding,  §  3163. 
of  waiver  does  not  vary  written  contract,  §  76. 
opinions  of  non-experts,  §  3814. 
oral  contracts:  contract    to   insure.    §   .".7(10. 
oral  statements  to  alter  application,  §  54. 
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other  rases  of  admissibility  of  evidence.  §  3835. 

other  cases  of  Inadmissibility  of  evidence,  §  ;:b36. 

other  insurance,  §  3778. 

other  matters  of  evidence  and  practice— seaworthiness,  §  3789. 

ought  to  be  clear  to  authorize  agent  of  assured  to  cancel  or  re- 

ceive  notice  of  cancellation.  §  040. 
parol,  admissible  to  show  conditional  delivery  policy,  §  97. 
parol  agreement  to  waive  prepaymenl  premium,  §  70. 
parol,  as  to  agent's  agreement  of  time  of  policy  taking  effect,  § 

85. 
parol,  as  to  what  is  part  of  policy,  §  185. 
parol:  inadmissible  to  vary  policy.  §  472. 
parol:  misdescription  by  mistake  of  agent,  §  397. 
parol,  misrepresentations  by  agent,  SS  505,  500.  507. 
parol  of  usage  or  custom  to  give  notice  of  termination  or  cancel- 
lation to  agent  of  insured,  §  641. 
parol,  that  parties  knew  statement  in  application  untrue,  §  472. 
parol,  to  ascertain  intention,  §  3806. 
parol,  to  explain  contract,  §  3808. 
parol,  to  explain  phrases  and  words.  §  3807. 
parol  to  prove  statements  made  warranties,  §  1977. 
parol:  waiver  and   estoppel— custom  or'usage,  §  3804. 
parol:  when  inadmissible,  §  3809. 
payment  of  premium:  receipts,    §  3S27. 
payment  of  premium:  recital  In  policy— generally,   §  3S28. 
physician's  certificate,   §3329. 
"port  risk":  evidence  of  meaning  of,   §  1505. 
power  of  government  as  rules  of,  §  33. 

preponderance  of:  death  or  injury  in  violation  of  law,  §  2610. 
presumption  as  to  suicide,  §  3773. 
presumptions,  §  3833. 
presumptions  as  to  seaworthiness  and  unseaworthiness:  burden 

of  proof.  §§  3786,  3787. 
presumptive  of  payment:  when  renewals  are,  §  530. 
presumptive  of  service  of  notice  of  loss,  §  3291. 
prima  facie  of  title:  possession  is,  §  2051. 
prior  dishonest  acts  of  employee,  §  3793. 

prior  parol  agreement  not  admissible  to  change  policy,  §  1487. 
priority  in  date  of  policies,  §  2481. 
privileged     communications:    physician's    certificate:    statute,  § 

3329. 
proof  in  support  of  pleadings— evidence  admissible,  §  3756. 
proof  of  death  to  be  determined  by  rules  of,  §  3290. 
proof  of  judgment,  §  3496. 

proof  of  matters  in  defense:  fire  Insurance:  burden  of  proof— in- 
crease of  risk— breach  of  condition,  §  3777. 
proof  of  matters  in  defense:  life  insurance— burden  of  proof- 
character,  §  3776. 
proof  of  matters  in  defense:  marine  insurance,  §  3779. 
proofs  of  loss— as  evidence,  §  3766. 

real  party  in  interest:  for  whom  it  may  concern,  §  3609. 
reasonable  doubt:  defense  of  death  In  violation  of  law,  §  2610. 
rebate  of  premiums,  §  447. 
receipt  for  premium  in  policy,  §  86. 
recovery  in  reinsurance,  §  136. 

regularity  of  assessment  must  be  affirmatively  shown,   §1310. 
repairs  or  rebuilding:  defective  work.   §  3153. 
res  gestae:  admissions  of  secretary  that  property  insured,  §  401. 
res  gestae:  declarations,  §  3821. 
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separate  valuation  of  packages  as  to  divisibility  of  contract,  § 

2707. 
sole  ownership:  when  inadmissible  to  disprove  joint  ownership, 

§  2042. 
stamp:  stamped  papers,   §§   33,  2525. 

st;it ute  may  provide  that  assessment  prima  facie  proves  its  reg- 
ularity,  §  1273. 
euicide:  evidence  of,  §  3774. 

that  insurer  has  honored  agent's  drafts  admissible,   §453. 
that  policy  for  benefit  of  '•whom  it  may  concern,"  §  i'>19. 
that  property  insured  for  more  than  three-fourths  value,  §  3461. 
that  property  seized  is  owned  by  neutral,  §  2547. 
the  policy,   §   3758. 

to  affect  contract:  construction,  §  205. 
to  conliue  policy  to  sea  risks  only,  §  2734. 
to  correct  mistake,  §  3805. 
to  correct  mistakes,  omissions,  etc.,  in  proofs  of  loss  or  death, 

§  3310. 
to  explain  contract:  conversations,   §   205. 
to  identify  subject  of  insurance,  §  3803. 
to  rebut  presumption  from  mailing  notice  and  proofs  of  loss,  § 

3300. 
to  rebut  technical  forfeiture:  proofs  of  loss,  §  3354. 
to  show  actual  party  in  interest,  §  311. 
to  show  for  whom  insurance  effected,  §  619. 
to  show  purpose  for  which  policy  assigned,  §  904. 
to  show  real  intent  of  assignment  absolute  on  its  face,  §  904. 
to  show  what  goods  are  covered  in  case  of  shiftinj  and  succes- 
sive goods,  §  3770. 
to  show  whose  interest  intended  to  be  covered  where  agent  in- 
sures—generally,  §   1094. 
unstamped  policy,  §  66. 
usage,  §§  246-259. 

usage  inadmissible  to  contradict  or  vary  policy,  §§  247,  248,  249. 
usage  of  trade,  §  250. 

usage  that  premium  not  due  till  delivery  of  policy,  §  84. 
usage  to  control  words  of  contract,  §§  249-251. 
usage  to  make  written  application,  §  31. 
usage:  what  is  sufficient.  §  258. 
usage:  when  and  when  not  admissible,  §§  258,  259. 
usage:  where  contract  ambiguous  or  obscure.   §  246. 
usaue:  whether  it  controls  plain  and  legal  import  of  words  of 

policy,  §§  249,  250,  251. 
value  of  cargo  and  freight:  recovery:  general  average.   §  3452. 
value  of  property:  amount  of  loss — fire  insurance,   §  3769. 
when  inadmissible  as  to  personal,  etc.,  injury,  §  2077. 
when  inadmissible  that  bill  of  sale  of  schooner  fraudulent,  §  904. 
See  Presumptions. 
EX  PARTE  affidavits  read  to  jury,  §  3705. 

application  by   stockholders:  dissolution,   §  3600. 
EXAMINATION  OP'  BODY.     See  Exhumation. 
"EXAMINATION  UNDER  OATH,"— §  3330. 
condition:  when  valid.  §  3330. 
form  of  standard  policy,  §  3275,  note, 
waiver  of  proofs  of  loss,  §  33S1. 
EXCHANGE— premium  on:  general  average,  §  34  12. 
EXCEPTED  RISKS  AND  LOSSES: 

exception  of  liability  for  "fire  caused  by  hurricane,"  §  2507. 
exception  of  liability  for  fire  resulting  from  use  of  steam  engine, 
§  2598. 
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explosion,  §  2595. 

explosion:  construction  of  other  provisions,  §  2o94. 

explosion:  Insurers  no1  liable,  §  2584. 

explosion:  no  liability  for  "unless  Are  ensues,"  §2593. 

explosion  occurring  on  other  premises  from  which  fire  ensues 
communicating  to   insured  premises,  §  2587. 

explosion  occurring  upon  other  premises— loss  to  Insured  prop- 
el v  the  resull  of  explosion  only,  §  2580. 

"explosion  of  any  kind":  Insurer's  liability:  under  such  clause 
Where  fire  ensues:   New  York   rule,   §   2388. 

same  subject:  rule  in  Ohio,  §  238!). 

same  subject:  rule  in  Illinois,  §  2390. 

same  subject:  rule  in  Pennsylvania,  §  2591. 

same  subject:  conclusion,  §2592. 

falling  of  building  except  as  result  of  fire,  §  2583. 

fire  caused  by  invasion.  Insurrection,  riot,  or  mobs,  civil  commo- 
tion, or  by  military  or  usurped  power,  §  2382. 

Insolvency  of  debtors:  credit  insurance:  exception  of  liability: 
discontinuance  of  business:  death  of  partner,  §  2599. 

Insurers  not  exempt  where  building  blown  up  to  prevent  spread 
of  conflagration,    §   23.S3. 

loss  by  theft  excepted,  §  2390. 

risks:  disclosure  of,  §   1831. 

what  constitutes  invasion:  insurrection:  riot:  civil  commotion: 
usurped   power.    §   2581.  _    ^ 

EXCEPTED      1MSKS     AND    LOSSES-LIFE,      ACCIDENT,    CAS- 
UALTY AND  TORNADO: 

accident -policy:  injuries  where  no  visible  mark,  §  2G17. 

accident  to  property:  loss  by  fire  excepted,  §  2633. 

adoption  of  by-law  against  suicide  after  contract  made,  §  2G47. 

death  by  disease  excepted:  fits,  §  2628. 

death  "by  the  hands  of  justice,"  §  2611. 

death   caused   by   "medical   treatment   for  disease"   excepted,    § 

2631. 

death  caused  by  submission  to  illegal  operation.  §  2iil6. 

death  from  disease  as  a  "secondary  cause"  not  death  by  acci- 
dent, §  2630. 

death  in  known  violation  of  law,  §  2606. 

death  in  known  violation  of  law:  construction,  §  2609. 

death  in  known  violation  of  law:  construction:  refers  to  both 
civil  and  criminal  law.  §  2608. 

death  in  known  violation  of  law:  construction  refers  to  volun- 
tary criminal  acts,  §  2607. 

death:  intemperance:  by-laws  of  society.  §  2615. 

death:  intemperance:  waiver  of  provision,   §  2614. 

death  or  injury  "be  caused  by  intentional  injuries  inflicted  by  in- 
sured or  any  other  person,"  S  2618. 

death  or  injury   in   violation   of  law,   §  2610. 

death:  use  of  intoxicants,  §  2612. 

disease  caused  by  accident  and  death  superinduced  by  other 
causes  not  death  by  excepted  disease,   §  2U2'.). 

dueling  or  fighting,   S  2619. 

entering  or  leaving  moving  train.  §  2<">22. 

intemperance:  "if  insured  became  so  far  Intemperate  as  to  im- 
pair his   health,"  §  2613. 

occupations:  exception  of  liability  for  wrecking,    §   2632. 

plate   glass:   tornado   insurance,    §   2634. 

poison  or  anything  accidentally  taken  or  inhaled.  5  2621. 

poison:  taking  of:  contact  with  poisonous  substance»s:  inhaling 
gas,  §  2620. 
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rules  and  regulations  of  common  carriers  and  employer,  §  2023. 

"sane  or  Insane"  in  suicide  clause,  §  L'<;::r>. 

"sane  or  insane":  that  suicide  committed  deliberately  or  hastily, 
i m material,   §   2636. 

stipulation  as  to  part  payment  or  incontestability  after  specified 
time,   §   2644. 

stipulation  as  to  "suicide":  "death  by  his  own  hand,"  and  the 
like,  §  2658. 

suicide:  accidental  or  unintentional  self-killing,  §  2639. 

"suicide"  and  like  clauses:  rule  in  United  Stales  supreme  court, 
§  2659. 

same:  English  rule,  §  2660. 

same:  rule  in  this  country,  §  2661. 

suicide  as  defense  in  connection  with  statute.  5  2642. 

suicide  by  insane  person  iu  absence  of  stipulation  against  sui- 
cide,   §   2651. 

suicide:  by-law  as  part  of  contract,  §  2645. 

suicide:  "felonious  or  otherwise,  sane  or  insane,"  §  2G37. 

suicide  for  benefit  of  assured's  estate  or  third  person,  §2653. 

suicide  in  absence  of  stipulation  contra,  §  2650. 

suicide:  intentional  injuries  by  assured  or  another,  §  2G49. 

suicide:  option  reserved  to  pay  amount  of  insurance  or  refund 
premiums,  §  2643. 

"suicide"   or  accidental  or  unintentional   self-killing.   §  2640. 

suicide:  policy  to  be  void  in  case  of  death  by  violation  of  law    § 
2648. 

suicide:  "self-destruction":  "in  any  form":  "disease":  "voluntary 
act  of  assured,"  §  2657. 

suicide:  temporary  insanity,  §  2654. 

suicide:  temporary  insanity:  "felonious  or  otherwise,  sane  or  in- 
sane," §  2656. 

suicide:  temporary  insanity:   "sane  or  insane,   voluntary  or  in- 
voluntary," §  2655. 

suicide  under  clause  benefiting  third  parties  acquiring  interest 
prior  thereto,  §  2641. 

suicide  where  policy  obtained  with  that  intent:  fraud:  creditor, 
5  2652. 

suicide:  while  intoxicated,  §  2638. 

taking  his  own  life  by  unlawful  act:  by-law,  §  2G46. 

violation  of  a  rule  of  corporation,  §  2623. 

voluntary  exposure:  instances,  §§  2626.  2627. 

voluntary  exposure  to  obvious  or  unnecessary  danger,  §  2624. 

walking  or  being  on  railway  bridge  or  "roadbed,"  §  2625. 
EXCEPTED  RISKS  AND  LOSSES— MARINE: 

a  technical  or  actual  seizure  not  necessarily  within  the  excep- 
tions of  these  risks,  §  2685. 

addition  of  loss  by  jettison  and  salvage  expenses.  §  2715. 

addition   of   successive   losses   to   reach   the   limitation     §§    2711 
2712. 

articles  of  different  kinds  each  separately  valued.   §  270S. 

average  recoverable  on  each  package  separately  or  on  the  whole, 
§  2706. 

capture  and  seizure  may  he  synonymous,  §  2686. 

claim  arising  from   canceling  of  charter.   §   2722. 

each  package  subject  to  its  own  average  and  similar  clauses    § 
27(i.-.. 

exception  none  the  less  binding  because  written  on   margin  of 

policy,  §  2689. 

exception  of  "loss  or  average"  under  specified  per  cent:  expenses 
of  repairs,  §  27u2. 
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exception  of  loss  or  damage  to  goods  or  property  on  deck  tiniest 
etc.,  §  2695. 
explosion:  loss  from  bursting  of  boilers:  breaking  or  derangement 
of  machinery:  steamboal  clause.  §  2079. 

for  damage  unless  caused  by  negligence  of  ship,  §2073. 

general  matters,  §  2670. 

Illegal  seizure  or  attempt  to  seize  within  exception,  §  2690. 

in    bill   of   lading    from   damages    arising   from   sweating,   heat, 
steam,    etc.,    §    2t'»78. 

insurance  upon  cargo  in  bulk:  general  designation  of  "all  other- 
goods":  goods  of  distinct  kinds  under  one  general  designation, 
§   271H.   ' 

leakage,  breakage,  dampness,  etc.,   §  2719. 

liability   limited  to  invoice  value.   §   2713. 

liability  under  specified  percentage:  delegation,   5  2721. 

limited'  or  prohibited  trade:  prohibited  waters,  §  2681. 

loss  by  barratry,  §  2677. 

loss  bv  detention,  §  2087. 

loss  caused  by  negligence,  want  of  ordinary  care,  etc.,  gross  neg- 
ligence, §  2672. 

loss  from  existing  regulations  does  not  include  subsequently  en- 
acted decrees,   §  2002. 

loss  from  specified  cause  followed  by  qualifying  clause,  §  20 15. 

loss  or  damage  from  ice,  §  2070. 

loss  under  specified  percentage:  other  insurers,  §  2718. 

memorandum  clause— generally,   §  2696. 

memorandum  clause:  what  articles  are  within,  §  2697. 

of  perils  of  the  sea,  §  20S3. 

or  the  ship  be  stranded  or  burnt,  §  2099. 

other  cases  as  to  exception  of  capture,  seizure,  and  detention,  § 

2688. 

particular  and  general  average  losses  cannot  be  aggregated  nor 

are  general  average  charges  included  in  partial  loss,  §  2714. 
percentage:  aggregation  of  losses  in  case  of  collision,  §  2703. 
percentage  clause  qualified  by  agreement  as  to  salvage  expenses, 

§  2710. 

percentage  fixed  for  each  particular  class  or  impliedly  fixed  up- 
on each  enumerated  article,  §  2709. 

repugnant  stipulations,  §  2071. 

risk  of  blockaded  port:  turned  away,  etc.:  free  of  loss  if  not  per- 
mitted entry,  etc.,  §  2094. 

separate  valuation  of  each  package,  etc.:  where  there  is  and  is 
not  an  insurance  on  each  separate  package,  etc.,  §  2707. 

unless  it  amount  to  —  per  cent  and  happen  by  stranding.  §  2701. 

value  only  of  cargo  at  risk  and  not  of  whole  cargo  forms  basis 
of  percentage,  8  2704. 

warranted  "free   from   average  under  —  per  cent  clause  unless 
general,"  and  like  clauses,  §  2700. 

warranted  free  from  average  unless  general,  §  2098. 

warranted  free  from  capture,  etc.:  capture  by  authority  of  de 
facto  government,  §  2084. 

warranted  free  from  confiscation  in  ship's  port  or  ports  of  dis- 
charge, §  2093. 

warranted  free  from  insurrection,  §  2GS0. 

warranted  free  from  loss  or  damages  arising  out  of  collision  of 
foreign  powers  or  of  our  government  with  others,   §  2091. 

warranted  free  from  mortality,   §  2074. 

warranty  against  illicit,  prohibited,  or  contraband  trade:  against 
seizure  therefor,  §  20S2. 
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whether  certain  other  charges  and   expenses  may  be  added,   § 

2717. 
whether  under  exception  of  loss  under  specified  percentage  the 
premium  should  be  deducted,  §  2720. 
EXCEPTION  OF  LOSSES  occasioned  by  unseaworthiness:  knowl- 
edge, §  2157. 
EXCEPTION    OF   PORTS   AND     PLACES— suspension    of   risk,    § 

1473. 
EXCEPTIONS  AND  FORFEITURES  not  favored  by  construction, 

§  220. 
EXCUSES— failure  to  give  notice  and  proofs  of  loss,  §  3280. 
failure  to  procure  physician's  certificate  of  death,  §  3329. 
delay  in  proofs  of  loss:  bankruptcy,  §  3289. 
for  noncompliance  with  warranty,  §  1973. 
neglect  to  read  or  have  application  read:  warranty,  §  1974. 
trade  with  enemy:  absence  of  intent  to  violate  law,  §  2559. 
voluntary   ignorance   does   not   excuse    concealment    in   marine 

risks,  §  1788. 
what  is,  for  failure  to  sue  in  time.  §§  3220,  3221. 
See  Premium;   Waiver. 
EXECUTED  AND  EXECUTORY  contract,  distinction  between:  in 

pari  delicto,  §  1405. 
EXECUTION— charter  limiting  time  for  issuing  execution,  §  3201. 
creditor's  insurable  interest,   §  950. 
goods  under  sheriff's  levy,  disclosure,  §  2019. 
levy  of:  alienation,  §§  2277,  2278. 
EXECUTION  OF  CONTRACT.     See  Policy. 

EXECUTION  OF  PROOFS  OF  LOSS  by  insured:  third  party,   § 
3307. 

See  Policy,  Notice,  Proofs  of  Loss. 
EXECUTION  SALE:  alienation,  §  2278. 
disclosure  of  interest,  §  2043. 
purchaser  under:  insurable  interest  of,  §  985. 
EXECUTOR  as  beneficiary,  §§  777,  882.  note, 
as  payee:  assignment  of  policy,  §  2338. 
description  of  interest,  §  1694. 
insurable  interest  of,  §  913. 
legatee  and  holder  of  policy  as  collateral:  joinder  of  parties,  § 

3645. 
no  power  on  death  of  wife  to  surrender  policy  to:  wife  and  chil- 
dren as  beneficiaries,  §  856. 
parties  to  action,  §§  3630,  3631. 
transfer  of  policy  by,  §  7.". 4. 
"EXECUTORS  AND  ADMINISTRATORS"  as  beneficiaries,  §  778. 
EXECUTORY  CONTRACT— insurance  is  an,   §  20. 
EXECUTORY  CONTRACT  OF  SALE:  alienation,  §  2284. 

when  court  may  order.   §   3504. 
EXHUMATION— post-mortem:  right  to  make,  §  3491. 
EXPECTANCY— coupled  with  existing  title  an  insurable  interest,  § 

897. 
EXPECTATION  OF  AN  EXPECTATION  not    an  insurable    inter- 
est, §  897,  note. 
EXPECTED  PROFITS.     See  Profits. 
EXPENDITURES  necessitated  by  the  loss,   §  2767. 
EXPENSES— appeal  in  foreign  court:  general  average,  §  3441. 
arising  from  abandonment,  §  2980. 
ascertaining  loss:  damages,  §  3452. 

at  ports  of  destination;  ship-owner's  obligation  to  provide  funds, 
§  3118. 
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consequent  upon  seeking  port  of  distress,  §  3112. 

deductions  of:  life  certificate,  §  3403. 

excluded  in  adjustment,  §  3080. 

extraordinarily  incurred  in  raising  funds  for  repairs,  §  3095. 

extraordinary:  general  average,   §  3405. 

extraordinary:  success  of  sacrifice:  general  average,  §  3440. 

for  stranded  ship  to  complete  voyage:  general  average,  §  344. 

in  carrying  out    voir  of  dissolution,   §  3598. 

incurred  in  removing  goods  in  case  of  threatened  fire,  §  2811. 

Incurred  by  transshipment,  etc.:  when  nut  recoverable  by  assur- 
ed  on  freight,  §  1G18. 

necessarily  incurred  preparatory  to  repairs  of  ship,  §  3107. 

of  curing  sailors:  general  average,  §  3442. 

of  curing  sailors:  ship-owner's  liability,  §  3442. 

of  defense:  agreemenl  between  insurers  to  share,  §  2494. 

of  getting  vessel  off  rocks,  §  2984. 

of  insuring  cargo  from  wreck  to  destination:  cost  of  transship- 
ment, §  3100. 

of  jettison  and  salvage:  aggregation  of  losses,  §  2715. 

of  lightening  to  refloat  ship  and  of  reshipping:  general  average, 
§   3125. 

of  port  of  loading,  call  or  refuge:  general  average,  §  3425. 

of  port  of  refuge,  §  3112. 

of  port  of  refuge:  English  rule,  §  3428. 

of  pumping  to  keep  ship  afloat:  general  average,  §  3427. 

of  raising  and  towing  sunken  vessel.   §  3107. 

of  raising  ship  and  taking  to  port  for  repairs:  fifty  per  cent  rule, 
§  3070. 

of  raising  sunken  vessel:  distinguished  from  general  average,  § 
3070,  note. 

of  rebuilding  less  than  amount  of  insurance,  §  3174. 

of  recalking  and  recoppering:  abandonment,  §  3083. 

of  repairs  defrayed  by  sale  of  cargo,   §  3095. 

of  repairs:  general  average,  §  3427. 

of  repairs:  salvage  changes,  §  3090. 

of  repairs:  when  a  part  of  loss,  §  1553. 

of  repairs:  when  added  to  depreciation  in  ship's  value,  §  3103. 

of  saving  ship  from  being  hogged:  damages,  §  3454. 

of  saving  ship  to  be  added  to  repairs,  §  3107. 

of  ship's  repairs  abroad  over  home  cost,  §  3111. 

of  storage:  damages,  §  34.*>2. 

of  survey  in  home  port  after  repairs,  §  3112. 

of  survey  to  ascertain  extent  of  repairs,  §  3106. 

of  temporary  repairs:  general  and  particular  average,  §  3097. 

of  transshipping,  etc.,  of  cargo:  aggregation  of  expenses,  §  3099. 

to  ascertain  extent  and  cause  of  loss,  !<  3106. 

to  recover  ship  captured:  general  average,  §  3441. 

under  sue  and  labor  clause,   §  2S18. 

See  Adjustment  and    Damages;   General  Average. 
EXPERT  AND  OPINION   EVIDENCE.     See   Evidence. 
EXPLOSION  and  accident:  starch  dust  igniting,  §  2772. 

ami  fire:  proximate  cause,  §  2833. 

by  action  of  steam,  §  2633. 

covered  by  "hie  originating  from  any  cause,"  §  27G9. 

covered   by  general   clause,   §  L'7.".0. 
not   a   synonym  of  combustion,   $  2768. 
of  boiler:   marine  risk,  §  2799. 

personal   injury  and   loss  of  life:  recovery  back  of  money  paid 
therefor  by  assured,  §  2801. 
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policy  to  be  void  the  instant  explosion  occurs,  §  2594. 

risks  and  losses,   §§  27GS-2772. 

within  clause  "all  other  perils,"  etc.,  §  27<>!>. 

See  Excepted  Risks  and  Losses;  Risks  and  Losses. 
EXPORTATION— legal,  may  become  illegal  by    subsequent  agree- 
ment in  evasion  of  revenue  laws,  §  2.141 . 
prohibited,  of  goods:  illt^Ml  insurance,  §  2539. 
EXPOSURE- -excepted  risk:   marine.   §  2719. 
EXPRESS  COMPANY— delivery  to  of  premium,  §  11G5. 
EXPULSION    MEMBER— equity^   §   3520. 
jurisdiction,  §  3502. 
termination  of  risk,  §  145G. 
without  hearing,  §  358. 
EXTERNAL    VIOLENT    AND     ACCIDENTAL     MEANS— §5     28G4, 

2S7G-2S78,  2881-28S5. 
EXTRA-HAZARDOUS.     See  Conditions  Voiding  Policy. 
EYE  OK   EYES-loss  of.   g  3034. 
FACT:  QUESTION  OF.     See  Jury. 
FACTORS— insurable  interest,  §  931. 
insurance  by,   §  G23. 

promise  to  write  principal  to  effect  insurance,  §  GG9. 
salvors:  sue  and  labor  clause,  §  3489. 
FACTORY- ceasing  to  operate:  operating  at  night,  §  2216. 
nulls:  description  of  property,  §  1751. 
running  nights,  §  2108 

See  Manufactory. 
FACTORY  SHIP  -converting  vessel  into:  Qeviation,  §  2401,  not*. 
FACTS— judgment  of  trial  court  on,  final,   §  3717. 
FALLEN    BUILDING— what   constitutes,    §   2773. 

See  Wall. 
FALLING  BUILDING— fire:  proximate  cause,   §   2833. 

See  Building. 
FALLING  WALLS,  buildings,  and  structures,  §§  2773,  2774. 
FALSE   CLEARANCE— concealment,   §   1832. 
FALSE  PAPERS— concealment,  etc.,  of  papers:  national  character, 

§  2142. 
FALSE  REPRESENTATIONS  a  defense  to  action  on  note.  §  1311. 
See  Representation  and  Misrepresentation;  Particular  Represen- 
tations and  Warranties. 
FALSE  SWEARING  after  verdict.  §  3344. 
notice  and  proofs  of  loss,  §§  3339-3344. 
or  attempt  at  fraud:  evidence,  §  3781. 

See  Fraud  and  False  Swearing. 
"FAMILIES— widows,  orphans  and  other  dependents"  as  benefici- 
aries, §  780. 
"FAMILY"— as  beneficiary,  §  779. 

"FARM  PROPERTY"— livestock  and  harness  insured,  §  2080. 
FATHER  as  guardian:  assignment  of  policy  issued  to  ward,  §  2346. 
assignment  of  policy  to  minor  children:  creditors,  §  2343. 
property  of:  son's  insurable  interest  in,  §  10G5. 
See  Parent. 
FEAR  OF  DANGER— concealment,  SS  1862,  1863. 
FEAR  OF  OPERATION  OF  PERIL  as  ground  of  breaking  up  voy- 

age,   §   1531. 
FEDERAL  CONSTITUTION— foreign  corporation  not  citizen,  §  328. 

Roe  Stntute. 
FEDERAL  COURTS.  See  Jurisdiction. 
FEE  lor  membership:  condition  precedent,  §  124S. 

See  Admission   Fee;   Assessments;   Statutes;   Tax. 
Joyce,  Vol.  IV.— 237 
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FELONIOUS  ACTS  causing  death,  §  2882. 
FEME  COVERT.    See  Wife. 
FERRYBOAT— collision,    §    2751,   note. 
FIDELITY  GUARANTEE— employee,  §  2766. 

evidence  of:  prior  dishonesl  acts  of  employee,  §  3793. 
included  in  guaranty,  §   J-. 
negligence,  §  2847. 
origin  of,  §  lx. 
proofs  of  loss,  §  3336. 
subrogation,  g  3575. 
FIFTY  PER  CENT  RULE— arrival  of  part  of  goods:  abandonment, 
5  30]  I. 
clause  not  to  abandon  except  loss  exceeds:  freight,  §  2931. 
r.nst ruction  acceptance  of  abandonment,  §  2988. 
repairs:  abandonment,  §  300S. 

repairs  exceeding  on  ship's  arrival:  abandonment,  §  3013. 
See  Abandonment:  Repairs,  etc. 
FIGHTING— death  caused  by,  §  2619. 
FINANCE  COMMITTEE  OF  SHIPPING  CLUB— joinder  of  parties 

defendant,  §  3047. 
FINDINGS  of  jury:  setting  aside:  occupation,  §  2074. 

special  findings,  §  "714. 
FIRE— as  related  to  explosion.     See  Excepted  Risks  and  Losses. 
building  destroyed:  damages,  §  3454. 
building  is  insured  and  not  materials,  §  "025. 
by  collapsing  of  flue:  marine  risk,  §  2780. 
"by  tire  by  lightning,"  §  2790. 
"by  lightning":  meaning  of:  custom  of  other  insurers  to  explain, 

§  255. 
by  lightning:  usage,  §  2">. 
caused  by  collision:  marine,  §  2752. 
caused  by  spontaneous  combustion,  §  2709. 
caused  by  use  of  turpentine  to  increase  head  of  steam:  barratry, 

§   2742. 
caused  for  barratrous  purposes,  §  2742. 

collision  followed  by  sinking  of  ship:  proximate  cause,  §  2S33. 
collision:  proximate  cause,    §   2837. 

combustion  and  explosion  inseparably  connected,  §  2771. 
confined  for  beating,  etc.,  purposes,  §  2796. 
confined  manufactory,  etc.,  purposes  not  "lire,"  §  2779. 
covered  by  claim  against  loss  or  damage  by  fire.  §  2779. 
damage  to  ship  or  cargo  by:  general  average,  §  3421. 
destroying  cargo  of  stranded  ship,  §  2833. 
destroying  vessel  in  dry-dock:  expense  of  repairs,  §  2792. 
"direct  loss  or  damage  by,"  §  2S37. 
electric  lighting.  §  2761. 
electrical   machinery  and  fixtures.  §  2701. 
explosion:  proximate  cause.   §  2S33. 
-(.mis  lost :  damages,  §  3 154. 
identical  property   insured   need  not  be  consumed  or  ignited,  § 

2769. 
Identical  property  may  not  lie  Ignited  or  consumed,  §  2779. 
igniting   gunpowder:   proximate  cause,   §  2772. 
"immediate  loss  by,"  §  2837. 
imminent:  removal  of  goods:  damages  and  expenses  incurred,  §§ 

2811-2813. 
insurance  defined,  8  6. 
insurance,  origin  of,   §  v!. 
loss  by  excepted:  accident  to  property,  §  2G33. 
loss  by  llgutning,  §  2790. 
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l»»ss  by:  ship-owner's  liability,  §  2815. 

marine  risk,  §  2780. 

market  or  cash  value  of  goods:  damages,  §  3454. 

may  gross  negligence  evidence  fraudulent  design,  §  2848. 

merchandise:  proximate  cause,  §  2833. 

negligence,  §§  2840-2844. 

no!  marine  risk  where  vessel  unfinished  and  never  afloat,  §  2730. 

origin  of,  proofs  of  loss,  §  3315. 

"originating  from  any  cause"  covers  explosion,  §  27G9. 

overheating  without  combustion,  §  2796. 

part  of  property  destroyed:  damages,   §  3454. 

preceding  and  causing  explosion,  §  2772. 

proximate  cause,  §  2833. 

proximate  cause  of  loss  of  vessel,  §  2833. 

proximate  cause  where  building  blown  up  to  prevent  spread  of 

conflagration,  §  2772. 
removal  of  property  during  and  loss  by  theft,  §  2S21. 
risk:  general  average,  §  3409. 
risk:  salvage,  §  3-h»:). 

rislc:  time  when  insurable  interest  must  exist,  §  901. 
setting  fire  to  oue's  own  property,  §  2851. 
starch  dust  igniting:  "explosion  and  accident,  §  2772. 
tenant's  liability  to  pay  rent,  §  2S20. 
theft,  §  2S21. 

threatened  burning,   §   2S51. 
"totally  destroyed,"   §§  302G-3029. 

used  by  chemists,  artisans  and  manufacturers,  §  2796. 
valued  policy  laws,  §§  163,  3026-3029. 
what  is  and  is  not,  §  2779. 
"wholly  destroyed,"   §§  3026-3029. 

See  Excepted  Risks  and  Losses;  Risks  and  Losses;  Total  Loss, 
etc. 
FIRE  DEPARTMENTS— contributions  to  by  foreign  companies,   § 

328. 
FIREMAN'S  BENEVOLENT  FUNDS— contributions  to  by  foreign 

corporations,  §  32S. 
FIRE  POLICY— for  "whom  it  may  concern,"  §  619. 

standard  form:  statutory  requirement,  §  176. 
FIRE-PROOF  SAFE.     See  Safe. 

FIRE'S— heating:   stoves:   continuing  warranty,    §   2002. 
liability  of  railroad  for,  §  SOS,  note. 

See  Risks  and  Losses. 
FIREWOOD  for  engines:  seaworthiness,  §  2101. 
FIREWORKS— prohibited  article.   §  2202. 
FIRM.     See  Partner;  Partnership. 

FISHING  VOYAGE— continuance  of  risk:  part  of  cargo  arriving  by 
another  ship,  §  1533. 
outfits:  insurable  interest,  §  1024. 
outfits,  stores,  etc.:  description,  §  1778. 
Firs— death  from:  excepted  risk,  §  2G2S. 

falling  in  front  of  locomotive  engine:  proximate  cause,  §  2S33. 
See  Epileptic   Fits. 
FLAGRANTE  BELLO— that  assured  has  immigrated,  need  not  be 

disclosed,  §  1S35. 
FLATBOAT— lashed  to  steamer  to  be  towed:  negligence  of  master, 

§  2405. 
FLAVOR— change  of:  excepted  risk:  marine,  §  2719. 
FLOATING  DOCK:  seaworthiness.   §  2161. 
FLOATING   POLICY   defined.   §   157. 
FLOATING  SHIP.     See  Refloating  Ship. 
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FLOODS— proximate  cause,  §  2833. 
II  :  is  COLLAPSING— fire:  marine  risk,  §  2780. 
ri  i  i !  is    prohibited  articles,  §  2202. 
FOG-BANK— collision,   §  2751,   note. 

HORN— efficiency  of:  collision,  §  27.")l,  note. 
FOOD  FOR  VOYAGE:  seaworthiness,  §  2100,  note. 
FOOT  OK  FEET— loss  of,  §  3034. 

"FOR  WHOM   IT  .MAY  CONCERN"— action,  §§010,  720. 
joinder  pari  les,  §  36 1 1. 
who  may  sue,  §  3609. 

See  Policy;  Words  and  Phrases. 
FORCE  PUMPS— continuing  warranty,  §  2078. 
FORECLOSURE— waiver:  proofs  of  loss,  §  :>,3T9. 
See  Alienation;  Subrogation. 
FORECLOSURE   SALE— disclosure  of  title  under,   §  2043. 
insurable  interest  of  mortgagee  after,  §  1046. 
mortgagor's  insurable   interest  after,  §  1039. 
FOREIGN  ADJUSTMENT— §  3405. 
FOREIGN  ADMINISTRATOR— action,  §  3490. 
FOREIGN  ASSETS— receiver,  §  3503. 

FORPJ1GN    CORPORATION— action   against,    §§   3477-3479. 
action  against  agent  of,  acting  without  license,   §  713. 
agent  of:  service  of  process,  §  703. 

assessments  by,  when  unauthorized  to  do  business,  §  12G7. 
attorney  of:  agent:  statute,  §  702. 
declaration,    complaint,   etc.,    §   30G9. 
estoppel  to  plead  no  jurisdiction.  §  3407. 
failure  to  comply   with  statutory   requirements:   subrogation,   § 

3578. 
no  absolute  right  to  recognition  in  other  states,  §  328. 
noncompliance  with  statute,  §  2536. 
nonforfeiture  statutes  apply  to,  §  1179. 
not  citizen:  federal  constitution,  §  328. 
not  complying  with  statute:  return  of  premium,  §  1402. 
power  of  agent  to  bind  it  by  construction  of  policy,  §  537. 
service  of  process,  §  3706. 
service  of  process:  statute,  §  340(5. 
statute  requiring  acts  through  resident  citizen,  §  104. 
statutes  as  to:  promise,  §  328. 
unauthorized:  premium  note  given  to,  §  1210. 
unauthorized:  recovery  of  premiums  by,  §  1171. 
unauthorized:  right  of  trustee  of  to  assess,  §  1275. 
unlicensed:  adjuster's  rights  when  acting  for,  §  714. 
unlicensed:  agent's  rights  when  acting  for,  §  714. 
what  is  a  "state,"  §  328.  note. 

withdrawal  of  securities:  retaliatory  laws,   §  329. 
See  Parties;  Statute;  Taxation. 
FOREION  CREDITORS— rights  over  assets:  receiver,  §  3593. 
FOREIGN  CURRENCY:  estimation  in  of  damages,  §  3456. 
FOREIGN   EMBARGO    §  2764. 
FOREIGN   JUDGMENT— conclusiveness   of:   adjustment,   §3405. 

evidence,  §  3829. 
FOREIGN  LAWS— prohibited  trade,  §  2682. 

prohibiting  trade:  illegal  Insurances,  §  2540. 
FOREIGN   MONETZ    paymenl    premium   in,  §  1140. 
FOREIGN  POLICY-HOLDERS  and  creditors:  receivers,  §  3593. 

computing  shares,  §  359. 
FOREIGN    PORT— attachment   of  risk   "at  and   from."   §11!)*:. 

attachment  of  risk-  "at  and  from":  ownership  acquired  while  ves- 
sel lying  in  port,  §  1510. 
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necessity  of  ship  remaining  at  Cor  repairs:  concealment,  §  1820. 
vessel  lying  long  in,  or  stated  to  be  there  in  safety:  attachment 
of  risk  "at  and  from."  §  1507. 

See  "At  and  From." 
FOREIGN  TOWER:  nonintercourse  law:  trade  valid  through  neces- 
ity,  §  2542. 
warranted  free  from  collision  of,  §  2691. 
FOREIGN  REGISTRY  of  ship  as  evidencing  carrying  capacity,   § 

20G6. 
FOREIGN  REGULATIONS— as  affecting  concealment,  §  1807. 
FOREIGN  STATE— "examination  under  oath"  in,  §  3330. 
FORFEITURE— agreement  or  waiver  necessary  to  renewal  or  re- 
vival. §  1467. 

and  exceptions  not  favored  by  construction,  §  220. 

as  defense  after  new  contract  to  pay,  §  3385. 

assessment  must   be  valid  to  warrant,  §   1292. 

assessments:  evidence,  §  :w26. 

assured  not  aided  by  agent's  want  of  ordinary  diligence,  §  545. 

cancellation  and  rescission  after,  §  1663. 

clause:  statute  provisions  incorporated  in  endowment  policy  to 
qualify,  §  1193,  note. 

condition  for  in  note  only,  §  1211. 

conditions  as  to  for  nonpayment  premium  note,  §  1204. 

demand  and   notice  where  order  given  on  third  party   for  pre- 
mium, §  1143. 

dues  in  arrears,  §  1258. 

evidence  to  rebut:  proofs  of  loss,  §  3354. 

failure  to  furnish  proofs  in  time,  §  3367. 

failure  to  pay  premium  on  day  stipulated,  §  1103. 

false  swearing,  §  3340. 

for  default  in  payment  note  when  not  waived  by  demand  for 
payment,  §  1230,  note. 

fraud  and  false  swearing,  §  3339. 

insurer  estopped  to  defend— agent's  misrepresentations,   §  473. 

liability  for  premiums  after,  §  1168. 

liability  to  assessment  after,  §  1256. 

member's  right  to  refuse  payment  of  assessments  and  so  effect 
a  forfeiture,  §  1270,  note. 
'     mutual  societies,  §  882,  note. 

no  clause  for:  failure  to  furnish  proofs  of  loss,  §  32S2. 

nonpayment  of  calls  by  member:  mutual  shipping  association,  § 
1554. 

nonpayment  of  installments  of  premium  when  due,  §   1108. 

nonpayment  of  interest  on  premium  notes,  §  1233. 

nonpayment  of  note:  pai'ol  agreement,  §  1213. 

nonpayment  of  premium,  §§  1116,  1117. 

nonpayment  of  premium:  no  notice  or  formal  declaration  of  nec- 
essary, §  1106. 

nonpayment  of  premium:  revival  of  policy,  §  1170. 

nonpayment  of  premium:  when  equity  will  not  relieve  from,  § 
1104. 

nonpayment  of  premiums  by  mortgagor:  defense  of  mortgagee 
§   1158. 

none  for  nonpayment  of  annual  premium  unless  agreed,  §  1098. 

not  presumed,  §  1408. 

not  prevented  by  part  payment  of  premium,  §  1114. 

notice  and  proofs  of  loss.  §§  3275-3347. 

paid-up  nonforfeiture  policy  by  nonpayment  of  notes  or  interest, 
§  1188. 
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paid-up  policy,  failure  to  pay  interest  on  premium  notes,  §§  11SS, 
1189. 

paid-up  policy:   nonpayment  of  premium   and   nonsurrender  of 
original  policy,  §  1  isi,  note. 

payment  of  premium  by  dividends  to  save,  §  11GG. 

proofs  of  death,  g  3277. 

proofs  of  Loss,  §  3280. 

sudden  calamity  preventing  payment  assessment,  §  1276. 

temporary  increase  of  risk,  §  2239. 

termination  of  membership:  self-executing  laws,  §  407. 

time  of  payment  of  premium  may  be  exteuded,  §§  lluO,  1110. 

to  government  for  breach  of  statute:  time  when  interest  is  di- 
vested. §  904. 

waiver  bj-   directors,   §  40-1. 

waiver  of  by  agents— generally,   §  536. 

waiver  of  by  demand  for  proofs  of  loss,  §§  3368-3370. 

waiver  of  by   lodge,   §   407. 

waiver   of   generally   by   receipt   of   overdue   premiums,    assess- 
ments, and  dues,  g  1369. 

when  and  when  not,  of  paid-up  policy,  §§  1188,  1189. 

when  company  may  Avaive  for  nonpayment  of  note  and  recover 
on  same,  §  1210. 

when   demand  for  payment  of  premium  necessary  as  condition 
precedent,  §  1107. 

when  uone  as  to  for  nonpayment  note,  §  1212. 

where  agent  fails  to  take  advantage  of,  §  541. 

whether  demand  and  notice  necessary  on  premium,  etc.,  notes, 
§§  1200-1208. 

whether  must  be  declared  under  statute:  illegal  risk,  §  2542. 

wrongfully  or  unlawfully  declared:  return  of  premiums,  §  1408. 
See  Conditions:  Estoppel:  Waiver. 
FORMS— abandonment,  §§  2976,  2078,  notes. 

adjustment,  one-third  new,  §  30S2,  note. 

certificate  of  loss  need  not  be  in  precise  words  of  policy,  §  3275. 

clause  as  to  risks,  §  2735. 

denial  of  liability  not  operating  as  waiver:  proofs  of  loss,  §  3375. 

execution  of  marine  aud  lire  policies,  §  i78,  note. 

marine  policy,  §  176,  note. 

marine  proofs  of  loss,  §  3279. 

memorandum  clause.  §§  2696,  note.  2697,  note. 

particular  account  of  loss,  §  3333,  note. 

proofs  of  loss:  goods  in  separate  buildings,  §  3316. 

proofs  of  loss:  refusal  to  furnish,  §  3380. 

standard  policy,  §  33. 

standard  policy:  examination  under  oath,  §  3275,  note. 

standard  policy:  limiting  time  of  suing,  §  3181,  note. 

standard  policy:  notice  and  proofs  of  loss,  §  3275,  note. 

subscription  of  English  marine  policy,  §  178,  note. 

sue  and  labor  clause,  §  2818,  note. 

what  not  included  under  Massachusetts  policy,  §  1705. 

what  policy  usually  contains,  §  177. 
"FORTH WITH":  proofs  of  loss,  §3291. 
"FOSTER   MOTHER"— designation  of  beneficiaries,   §   728. 
••| •'<>!  M)"— service:  jurisdiction,  §  3497,  note. 
FRANCHISE— nonuser:  dissolution  in  equity,  §3598. 

usurpation  of:  corporation  party  to  action,  g  3656. 
FRATERNAL  ORDERS,  ORGANIZATIONS  AND  SOCIETIES: 

proofs  of  death  by  subordinate  lodge  or  secretary,  §  3310. 

subject   to  laws  of  state  and  jurisdiction  of  courts,   §  352. 
See  Beneficiaries:  Benefit  Societies:  Partnership:  Powers. 
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FRAUD— action  for  not  barred  by  time  limit  for  suing,  §  3108. 
agent's  collusion  with  applicant:  misrepresentations,  §  504. 

as  an  element  of  concealment,  §  1S4T. 

as  ground  of  rescission  or  cancellation  in  equity,  §§  1074-1U76. 
breach  of  warranty,  §  1964. 

concealment  without:  return  of  premium,  §  1404. 
contract  based  on,  invalid,  §  2512. 
defense  of  in  procuring  subscription  note,  §  3594. 
defense:  stock  not  kept  up  to  specified  amount,  §  2003. 
defense  to  action  on  note,  §  1311. 
defenses,  S§  3732,  3733. 

effect  of  as  to  materiality  of  fact:  representations,  §§  1S0G,  1897. 
evidence  to  show,  §§  3782,  3783. 

in  application  when  not  a  defense  against  assignee,  §  2308. 
in  insuring  pretended  interests:  subrogation,  §  3583. 
in  making  assignment:  in  procuring  assent  thereto,  §  2313. 
in  making  or  procuring  assignment  of  life  policy,  §  2335. 
in  obtaining  award,  §  3262. 
in  procuring  policy  vitiates  it,  §  3330. 

in  settlement  and  release  of  third  parties:  subrogation,  §  3544. 
in  substituting  new  policy  for  old,  assured  not  liable  for  assess- 
ment, §  1304. 
inducing  contract:  action  by  assured,  §  3480. 
intent  to  commit  suicide:  creditor  as  beneficiary,  §  2U52. 
judgment  set  aside:  equity,  §  3520. 
liability  of  insurer  for  of  agent,  §  684. 
negligence  evidencing,  §  2840. 
of  agent— assignment,  §  509. 
of  agent:  award,  §  590. 
of  agent  in  filling  out  application,  §  472. 
of  agent  in  not  complying  with  instructions:  liability,  §  665. 
of  agent  in  preparing  application,  §  401. 
of  agent  inducing  policy  to  be  surrendered:  tender  of  premium, 

§  1124. 
of  agent  inducing  settlement:  waiver:  proofs  of  loss,  §  594. 
of  agent:  settlement,  §  599. 
of  assured  or  agent,  policy  void  for  no  premium  returnable,   § 

1406. 
of  assurer,  voiding  contract:  return  of  premium,  §  1400. 
of  creditors:  assignment  to  wife,  §  2343. 
of  officers  of  company  in  issuing  policies,  etc.,  §  6S3. 
one  insuring  property  as  his  own  when  only  part  owner,  §  2042. 
or  design  not  entering  into  concealment— effect  in  such  case.  8 

1845. 
or  misrepresentation  in  obtaining  delivery  of  policy,  §  99. 
or  mistake— parol  evidence  of,  §  185. 
overvaluation  in  proofs  of  loss,  §  3320. 

payment  of  premiums  by  debtor  in  fraud  of  creditor,  §  1147. 
policy  taken  out  to  defraud  creditors,  §  lot;."). 
recovery  back  of  money  paid  by  insurer,  §  3486. 
relief  in  equity,  §  3511. 
representations  made  without,  as  to  intention,  belief,  or  opinion 

§  1904. 
representations  to  insurer  by  own  agent  binds,  in  absence  of  fraud 

or  collusion  with  assured,  §  473. 
statute   that  contract  not  void   bv   mistake,   etc.,  agents,  except 

fraudulently  made,  §  472. 
suicide,  where  no  stipulation  against,  §  2650. 
suicide,  where  policy  obtained  with  that  intent,  J'  2652. 
verdict  as  evidence  of.  false  swearing.  S  3341. 
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FRAUD— Continued. 

See  Agent:  Concealment:  Representations  Void  and  Illegal  Insur- 
ances: Warranties. 
FRAUD  AND  FALSE  SWEARING— adjustment  as  waiver,  §  33S4. 

evidence,  §  3781. 

notice  and  proofs  of  loss,  §§  3339-3344. 
FRAUDS— STATUTE    OF-    parol   contract,    §39. 

estoppel  of  insurer,  §  33£  1. 

Sec  Slat ute  of  Frauds. 
FRAUDULENT  acts  of  assured,   §  2S51. 

acts  of  master:  barratry,  S§  2742,  2743. 

collusion  witli  enemy:  barratry,  §  2142. 

design:  whether  evidenced  by  gross  negligence,  §  2s  18. 

exposure  to  peril  distinguished  from  negligence  of  master,  etc., 
§  3010. 

representations  of  agents  to  induce  insurance,  §  514. 

title  as  againsl  creditors:  representation,  §  2040. 

valuation   in   valued   policy,   §  162. 
FRAUDULENT   ENTENT— overvaluation,   ?  2.". 
"FREE   FROM    AVERAGE   UNLESS  GENERAL": 

agent  directed  to  effect  such  insurance:  liability  of,  §  671. 
See  Average. 
FREE  FROM  PARTIAL  LOSS— fifty  per  cent  rule,  §  3068. 

See  Partial  Loss. 
FREIGHT— abandonment,  §§  2901,  2923. 

abandonment  and  total  loss,  in  ease  of.  §  2S93. 

advances  by  charterer  on  insurable  interest,  §§  1015,  1016. 

advances  on:  description,  §  1706. 

and  advances  subject  to  freight  policy:  release  of  liability:  sub- 
rogation, §  3."»4:j. 

and  cargo:  insurance  on  "both  or  either,"  §  1707. 

and  slap:   abandonment  and  constructive  total  loss:   apportion- 
ment. §§  2917,  2918. 

and  ship:  vendor's  and  vendee's  insurable  interest  in,  §  1007. 

as  compensation  for  carriage  of  goods  distinguished  from  char- 
tered freight,  §  1606. 

at  risk:  part  of  cargo  discharged:  abandonment,  §  2906. 

cargo  sent  by  another  ship,  §  1617. 

differs  from  passage  money.  §  1021. 

earned  at  intermediate  port:  bottomry:  lender's  risk  on  advances, 
§  2733. 

earned   on   outward   voyage,   attachment   of   risk   on   homeward 
freight,  §  1615. 

earned,  risk  on  terminates,  §  1617. 

earned,  ship-owners  no  claim  on  cargo  owners  for,  §  1617. 

expected:  charterer's  insurable  interest   in.  §   1012. 

extra  cost  of:  transshipment:  aggregation  of  expenses,  §  3099. 

general  average  adjustment,  §  3453. 

inchoate  righl   to  insurable.   §  897,  note. 

increased:  transshipment  of  cargo,  §  2836. 

insurable  interest:  evidence,  §  3763. 

insurer  does  not  contract  that  freight  be  earned  in  any  specified 
time,  §  J C>1 7. 

insurers  may  be  first  liable:  general  average,  §  344L 

jettison  of  deck  cargo,  §§  3418,  3419. 

loss:  general  average,  §  3430. 

loss  of,  g  2781. 

loss  or  retardation  of  voyage,  §  3015. 

must    be   insured    eo   nomine.    §    1717. 

not  earned  and  return  cargo  purchased  nut  of  proceeds,  §  2934, 

not  guaranteed  to  be  earned  in  any  stated  time,  §  2760. 
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FREIGHT— Continued. 

l>:iid  in  advance:  contribution,  §  34-}.°,.  note, 
paid  substituted  bottom:  general  average,  §  3427. 
partial  loss:  damages,  §  3452. 

partly  earned,  termination  of  risk.  §  b',17. 

payable  on  arrival— charter  party  Insurable,  §  897,  note. 

pending  at  time  of  loss:  recovery  of  where  risk  on  freight  against 
total  loss,  §  1G19. 

pending:  contribution,  §  3444. 

pro  rata,  §§  2919,  2921,  2922,  note,  2933. 

pro  rata:  contribution,  §  3444. 

pro  rata:  paid  by  owners  of  goods  to  ship-owners,  §  2S3G. 

requisites  of  an  interest  In,  §  1009. 

ship-owner's  insurable  interest   in,  §  1010. 

ship-owner's  insurable  interest  in  includes  what,  §  1008. 

to  ship-owner  where  ship  stranded  to  prevent  capture,  §  3442. 

time  when  insurable  interest  must   exist.  S  901. 

total  loss  of:  damages:  open  policy,  §  34.14. 

value  of:  general  average  adjustment,  §  3453. 

valued  policy:  deductions:  damages,  §  3455. 

when  chargeable  with  wages,  etc.,  of  master  and  crew,  §  3442. 

when  inferred  that  master  used  for  necessities  of  voyage.  §  2733. 

See   Abandonment   and    Constructive   Total   Loss,    §§   2917-2935; 
Chartured  Freight;  Description  of  Property;  Mortgagee;  Mort- 
gagor;  Repairs;   Fifty  Per  Cent  Eule;   Risk,  Attachment  and 
Duration  of. 
FRESHET— proximate  cause,  §  2833. 
FRIEND  as  beneficiary,  §  729. 

conditional  change  of  beneficiary  in  favor  of,  §  730. 

insurable  interest:  life,  §§729,  1071. 

payment  of  premiums  by  after  death  of  insured,  §  1148. 
FRIENDLY  SOCIETIES  as  connected  with  insurance,   §§  ii,   v. 

English  statutes,  §  v. 
"FRIENDS"  as  beneficiaries,  §  781. 

"FROM"— deviation  under  policy  "from"  to  supply  defects  in  fitting 
for  original  voyage,   §  2390. 

for  voyage:  seaworthiness,  §  2160,  note. 

port:  attachment  of  risk,  §  1512. 

risk  to  continue  after  arrival.  §  1492. 

sailing  on  different  voyage,  §  2375. 

"to"  certain  ports:  duration  of  risk,  §  1493. 

used  in  reference  to  intermediate  ports,  §  1514. 
See  "At  and  From":  Seaworthiness:  York-Antwerp  Rules. 
FUEL, — cargo,  etc.,  sacrificed  for:  general  average,  §  3425. 
FUNDS— action  for  distribution  of.  §  3598. 

agent  without  funds  of  principal  not  obligated  to  insure,  §  G69. 

apportionment  of:  when  beneficiary  not  bound,  §  S<>4. 

beneficiary  may  be  trustee  of  fund,  though  not  so  designated, 
§  850. 

deposited  with  state:  agents:  subrogation  to:  receiver,  §  3593. 

deposited  with  state:  insured's  rights:  receiver,  §  3593. 

deposited  with  state:  receiver's  possession,  §  3593. 

endowment  fund  used  by  new  company  formed  after  license  re- 
fused, §  3598. 

for  sick  benefits  distinct  from  death  fund,  §  12SS,  note. 

guaranty  fund,   §341. 

guaranty  fund:  ultra  vires.  §351. 

lien  on:  check  given  before  insolvency.  §  3597. 

moneys  as  trust  where  beneficiary  dies  before  insured,  §  72S,  and 
note. 
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FUNDS    Continued. 

of  assurer  wrongfully  reduced,  return  of  assessments,  §  1408. 
of  company  reduced  by  it:  right  to  rescind,  g  Hi44. 
of  endowjnenl  association,  right  to  have  it  distributed,  §  1050. 
of  Bociety  or  lodge,  application  or  appropriation  of,  §  1288. 
power  of  disposal  of:  lodges,  §  354. 

received  undei  contracl  of  reinsurance:  Insolvency,  §  3597. 
specific  purpose  of  contributiOD    lodges,  §  354. 
surplus  from  profits:  creditor's  claims:  iusolvency,  §  3597. 
tontine  plan,   §11. 

to  pay  loss:  evidence  of.  when  not  necessary,  §  3485. 
wife  when  she  is  trustee  only  of,  and  is  not  a  beneficiary,  §  850. 
See  Benefit  Fund:  Death  Fund:  Guaranty  Fuud:  Reserve  Fund: 
Safety  Fund.  §  34  L. 
FUNERAL  BENEFITS— death  while  "dues  in  arrears,"  §  1283. 
who  entitled.  §  866. 
"widows  or  relatives,"  §  803. 
FURNACE  FIRES  on  steam  vessel:  burning  or  warping  of  grate» 

g  2796,  note. 
FURNITURE,  description,  §  1740. 

FURNITURE,  ETC.,  OF  SHIP— continuance  of  risk  on,  §  1535. 
renewal:  one-third  new,  §  3429,  note. 
sale  or  disposal  of  by  master:  barratry,  §  2742. 
GARNISHMENT— fund  cannot  be  garnished:  benefit  society,  §  873. 
notice  and  proofs  as  condition  precedent  to  trustee  process,   5 

3321. 
proceeding:  waiver  of  proofs  of  loss,  §  337G. 
proceedings,  saves  against  time  limitation  for  suing,  §  3203. 
state  treasurer  not  party  in,  §  3651. 

See  Rights  and  Remedies. 
GAS— death  by  inhaling,  §§  2G20,  2S81. 

inhaled  accidentally.  §     2021. 
GAS  JET  BURNING— not  "fire,"  §  2779. 
GASOLINE— prohibited  articles,  §  2202. 
GENERAL  AGENT.     See  Agent. 
GENERAL  AVERAGE:  ADJUSTMENT— 

action  lies  before  resorting  to  those  who  contribute,  §  3441. 
action:  salvage  for  passengers'  lives,  §  3442. 
adjustment:  expenses  of  temporary  repairs,  §  3097. 
adjustment  settled  in  foreign  port,  §  3405. 
adjustment:  values,  §  3453. 
advancements  for:  priority  of  claim,  §  3441. 
cables,  anchors,  and  masts  sacrificed,  §  3441. 
cargo  owner's  lien  on  ship,  §  3441. 
charges  not  included  in  partial  loss,   §  2714. 
charterer's  charges  to  liberate  ship,  §  3441. 
commissions  and  disbursements  of  master,  §  3442. 
counsel  fees  in  releasing  stranded  vessel,  §  3441. 
damage  to  bulwarks,  decks,  stanchions,  etc.,  §  3441. 
damage  to  particular  goods,  §  3441. 

damage,  where  pilot  not  employed.  §  3442;  defined,  §  3407. 
distinction:  general  and  particular  average,  §  3408. 
divergent  usages  among  maritime  countries,  §  3403. 
essentials  of  general  average,  §  3405. 
etymology  of  the  word  "average,''  §  3401. 
expense  of  curing  sailors,  §  3442. 
expense  of  repairs,  §  3104. 
expenses  of  appeal  in  foreign  court,  §  3441. 

expenses  of  raising  submerged   ship:   contribution   by   cargo,   8 
3108. 
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GENERAL  AVERAGE:  ADJUSTMENT    Continued. 

expenses  of  repairs  when  ship  attacked,  §  3442. 

general  average— lire  policies,   §  3409. 

items  of,  excluded:  adjustment,  §  3077. 

law  of  place  a  termination  of  adventure  governs  adjustment,  5 

34G4. 
loss:  addition  to  net  cost  of  repairs,  §  307G,  note. 
loss  en  sale  Of  Cargo,  §  3441. 
marine  interest:  adjustment,  §  3095. 
master's  duty  as  to  adjustment,  §  3443. 
master's  duty  as  to  average  bond,  §  3443. 
money  paid  on  capture  for  release,  §  3441. 
not  applicable  to  claim  against  carriers  for  negligence,  §  3454. 
other  sacrifices  and  expenses  in  general  average,  §  3441. 
part  of  cargo  damaged  by  stranding,  §  3442. 
premium  on  exchange,  §  3442. 

recovery  from  passengers,  where  lives  saved,  §  3442,  note, 
removal  of  perishable  goods  for  repairs,  §  3442. 
repairs,  §  3441. 

repairs  in  port  of  refuge,  §  3442. 
repairs  necessitated  by  voluntary  stranding,  §  3441. 
sale  of  cargo  for  ship's  necessities,  §  3441. 
sale  of  cargo:  release  from  captors,  §  3442. 
sale  to  make  repairs,  §  3442. 
sale  to  pay  bottomry,  §  3442. 
scuttling  ship,  §  3442. 
seizure,  etc.,  of  ship  for  illicit  trade:  expenses  of  restoration,  $ 

3441. 
stranding  to  prevent  capture,  §  3442. 
temporary  and  permanent  repair:  one-third  new,  §  3090. 
towage  to  place  of  final  repairs,  §  3441. 
voluntary  composition  with  pirates,  §  3441. 
voluntary  stranding,  §  3442. 
wages,  etc.,  of  master  and  crew,  §  3442. 
water  damage  to  cargo,  etc.,  scuttled  ship,  §  3441. 
wear  and  tear  of  ship,  §  3442. 
what  contributes,  §  3444. 

what  is  not  included  in  general  average,  §  3442. 
who  contributes,   §  3443. 

See  Adjustment,  etc. 
GENERAL  AVERAGE  AND  JETTISON: 

action  brought  immediately:  jettison,  §  3485. 

abandonment:  contribution  need  not  be  first  demanded:  jettison, 

§  3006. 
"absolute  total  loss  only":  jettison,  §  2937. 
all  beuefited  by  jettison  contribute,  §  3441. 
cargo:  jettisoned  general  average,  S  .".441. 
cargo  jettisoned,   saved:   sale  of:  total  loss:   diligence   to   avoid 

sale,  §  3052. 
claim  to  contribution  equitable  one,  §  3406. 
contribution,   §§   3098,  3441. 
contribution— laws  of  Rhodjans  and  Romans— Oleron— generally, 

§  3400. 
cost  of  repairs  caused  by  jettison:  general  average,  §  3427. 
definition  of  jettison.  §  .".tot. 
deck  load   jettisoned,   of   no   particular   value   at   time:   general 

average,   §  3441. 
distressed  ship:  jettison  to  take  on  person's  from,  §  3441. 
fifty  per  cent  rule  and  jettison.  §§  3098,  3101. 
general  matters:  jettison,  §  3403. 
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GENERAL  AVERAGE  AND  JETTISON— Continued. 

goods  in   boat  of  stranded  ship  jettisoned:  general  average,  § 

3441. 
goods  put  into  lighters,  §§  3441,  3442. 
mast,  eta,  cut  away:  jettison:  general  average,  §§  3097,  309S, 

:;i  n. 
only  cargo  jettisoned  made  good:  general  average,  §  3441. 
previous  consultation:  jettison,  ss  3403,  note,  3405,  ::410. 
relation  to  seaworthiness:  jettison,  §2161. 

repairs:  jettison  and  fifty  per  cenl  rule:  general  average,  §  300S. 
salvage  expenses:  jettison:  aggregation  of  losses,  g  2715. 
to  what   extent   sacrifice   must    be    successful— subsequent  acci- 
dent, §  3440. 
unseaworthiness:  exception  of  perils  of  the  sea:  jettison  neces- 
sitated. §  2683. 
unseaworthiness  necessitating  jettison:  general  average,  §  3442. 
"warranted   free  from  mortality  and  jettison,"   g  2674. 
whether  sacrifice  must  be  successful:  jettison,  §§  3405,  note,  3440. 
wdio  and  what  liable.  §  3441. 
GENERAL  AVERAGE,  JETTISON  AND  ADJUSTMENT:    YORK- 
ANTWERP   RULES, 
adjustmenf  as  affected  by  general  average  clause  in  contract- 
affreightment,  §  3433. 

basis  and  amount  of  contributory  values  and  deductions,  §  3432. 
cautionary  remarks,   g   :;417. 
cost  of  repairs — deductions  allowed— temporary  repairs— new  for 

old,  §  3429. 
cutting  away  wrecks  or  remains  of  spars,  etc.,  §  3422. 
damage  by  fire  or  consequence  thereupon,  §  3421. 
damage  occasioned  by  jettison— water  geting  down  hatches,  etc., 

:u2n. 
damage  or  loss:  sails  and  spars— ship's  engines— press  of  sail— re- 
floating ship,  §  3424. 
expense  of  lightening  to  refloat  ship  and  of  reshipping,  §  3425. 
jettison  of  deck  cargo  and  exceptions  to  rule,  §§  3418,  3419. 
loss  of  goods:  amount  to  be  made  good  as  general  average,   § 

3431. 
port  of  refuge  expenses,  §  3427. 
port  of  refuge  expenses— English  rule,  §  342S. 
sacrifices  made  for  fuel,  §  3420. 

voluntary  stranding  or  running  ship  on  shore,  §  3423. 
when  loss  of  freight  shall  be  made  good  as  general  average,  § 
::  I. ■•.<!. 
GENERAL  ISSUE,  §  3G91. 

See  Pleadings. 
GENERAL  MANAGERS.     See  Agents. 
CEofJUAI'HICAL  ORDER  in  visiting  ports,  §152.1. 
"near  open  port."  g  2386. 
of  ports:  deviation,   §  23S3. 
GERMAN    CODE,  art.  432:  owner's  personal  liability  for    master's 

contracts,   §  2733. 
GIFT— assignment  of  certificate  operates  as,  §  2":'.4. 

expectation  of  a,  not  an  insurable  interest,  g  897. 
"C.ii.i.S":    See  Guilds. 
GLASS-breakage  of,  loss  by  fire  excepted,  §  2033. 

See  plate  (.'lass. 
GOD,  ACT  OF:  noncompliance  with  condition  as  proofs  of  death, 
§  3277. 
notice  of  death.  §  3278. 
GOLD:  deduction  from  value  of  notes:  damages,  §  34oG. 
premium  on:  estimation  of  damages,  §  3452. 
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"GOOD  HEALTH"  as  ground  for  reinstatement,  §  127H. 

certificate  required   but  overdue  premium  received  justifies  be- 
lief of  renewal,  §  1406. 

construction:  statements  as  to,  §  2004. 

renewal  receipt   conditioned  as  to,  §  2006. 
"GOOD  STANDING":  burden  of  proof,  §  3790. 
GOOD  WILL  OF  COMPANY:  assets,   §  3600. 
GOODS  and  freight:  time  when  insurable  interest  must  exist,  §  901. 

concealed  from  creditors:  owner  of:  insurable  interest,  §  955. 

confounding  of,  by  breaking  open  packages:  marine,  §  27uG. 

different  classes  of  insured:  damages,  §  .'!461. 

in  separate  buildings:  form  of  proofs  of  loss,  §  3316. 

insurable  interest:  evidence,  §  3763. 

insured,  removed  and  joined  with  other  goods:  other  insurance, 
§  2474. 

"laden  or  to  be  laden":  description,  §  1725. 

"laden  or  to  be  laden":  goods  on  wharf  not  covered,  §  1565. 

laden  or  to  be  laden:  risk  on  freight,  §  10U9. 

laden  on  deck:  description,  §  1726. 

laden  on  deck:  usage,  §  1726. 

lawful  and  unlawful  carried  by  same  vessel,  §  2557. 

levied  on:  owner's  insurable  interest,  §  956. 

mortgaged   given   into    possession   of    mortgagee:   alienation,    § 
2291. 

not  mentioned  in  ship's  manifest:  insurance  not  void,  §  2542. 

of  neutral  carried  on  ship  illegally  employed,  §  2555. 

of  several  owners  under  same  policy  effected  by  common  agent, 
§2556. 

"out  and  home"  proportionate  premium  stipulated  to  be  returned, 
§  1420. 

owned  by  neutral:  evidence:  seizure,  §  2547. 

perishable  injured  by  carrier's  negligence,  §  2815. 

purchased  after  policy  effected  are  covered:  fire  risk,  §  901. 

"relaundried":  fire  risk,  §  3153. 

removed  in  case  of  threatened  fire:  damages  and  expenses  incur- 
red, §§  2811-2S13. 

several  items  insured:  damages,  §§  3461,  3462. 

shifting  and  successive:  evidence  to  show  what  goods  covered, 
§  3770. 

shipped  "between"  two  dates:  attachment  risk,  §  1447. 

shipped  by  carriers:  when  owner's  interest  covered,  §  1696. 

shipped  in  damaged  condition:  fire:  marine  risk,  §  2780. 

shipped  to  neutral  port,  §  2567. 

smuggled:  vessel  detained:  insurer's  liability,  §  2682. 

stolen:  fire  risk,  §  2S21. 

temporarily  landed:  how  far  covered  by  marine  risk.  §  1565. 

the  importation  or  exportation  of  which  are  prohibited:  illegal 
risk,  §  2539. 

wares  and  merchandises:  cargo:  description,   §  1725. 

when  may  be  landed  at  nearest  practicable  port,  §  15S9. 

See    Deckload:    Description:    Excepted    Risks    and    Losses:    Mer- 
chandise:  Mortgagor:   Mortgagee:   Risk,   Attachment,   etc.,   of: 
Stock. 
GOVERNMENT  de  facto— capture  by  authority  of,  §  2684. 

detains  ship  and  she  earns  freight  on  return  voyage,  no  loss  of 
freight,  §  1617. 

not  permitting  goods  to  be  landed,  freight  earned,  §  1617. 

power  to  determine  hostile  relations,  §  2565. 

subrogation:  ship  impressed   Into  naval  service,  §  35S2. 
GOVERNMENT   PROPERTY— contribution,  §  3444. 


o. 


90  INDEX. 


GOVERNMENT  TAX  on  goods  in  bond:  damages,  §  3456. 
GOVERNMENT    WAREHOUSES— goods   iu.   in   charge  of  reventK* 

officers:  how  Car  protected  by  marine  risk,  §  1565. 
GRAIN.     See  Growing  Grain. 
GRANDCHILDREN:   insurable  interest:  life,  §  1067. 

do1  Included  in  "children":  beneficiaries,  §  767. 
GRANDDAUGHTER— insurable    Interest    iu    grandfather's    life,  § 

1067. 
<;i;a\M'.\TIII:k.     See  Grandparent. 
GRAND  LODGE— when  levy  of  assessment  by  is  invalid,  §  1292. 

See  Lodge. 
GRANDPARENT— life— insurable  interest,  §  1067. 
GRANDSON.    See  Grandchild. 
GRATUITOUS  AGENT.     See  Voluntary  Agent. 
GRAVING  DOCK,  dues:  adjustment,  §  3429,  note. 

vessel  in  blown  over:  damage  covered  by  general  clause,  §  2736. 
GROVE   designated    as   beneficiary,    §    728. 

suspension  of  cannot  be  arbitrary,  §  357. 
See  Lodge. 
GROWING  GRAIN— when  insurance  of  ultra  vires,  §  2517. 
GUARANTY  against  bank's  default.  §  2740. 

against  defects  in  mortgagor's  title,  §  _s22. 

against  embezzlement:  accounts  settled  monthly,  §  1990. 

against   unmarketableness  of  mortgage:  liens:   detects  of  title, 
etc.,  §  27:  (1. 

contract  of  del  credere  agent  is,  §  622. 

employee's  fidelity,  §  2760. 

employee's  fidelity:  subrogation,  §  3577. 

fidelity:  proofs  of  loss,  §  3336. 

insurance  defined,  §  12. 

insurance,  fact  of  fraud  important:  concealment,  §  1845. 

insurance,  origin  of,  §  ix. 

losses  from  insolvency  of  purchasers.  §§  27S6,  2787. 

of  vendors  against  insolvency  of  debtors.  §  2599,  note. 

prompt  payment  of  promissory  note,  §  2S09. 

reinsurance  not  contract  of,  8  11.".. 

See  Fidelity  Guarantee. 
GUARANTY  FUND— ultra  vires  in  establishing,  §  351. 
GUARANTY  FUND  NOTE— stipulation  in  as  to  notice  as  to  assess- 
ments, §  1327. 
GUARDIAN  as  beneficiary,  §  7S2. 

of  minor  beneficiaries:  proofs  of  death,  §  3309. 

parties  to  action,  §  3027. 

right  of  to  assign  policy  issued  for  benefit  of  ward,  §  2316. 
GUILDS  as  connected   with  insurance.  §*   ii.  v. 
GUNPOWDER  ignited:  fire  proximate  cause,   §  2772. 

marine  risk,  description  of  the  property,  §   1737. 

prohibited  articles.  §  2203. 
HABITS  as  to  use  of  liquors  or  opium.  §  2012,  note. 

See  Temperate  Habits. 
HABITUAL  drunkard.  §  2096. 

intemperance,  §  2096. 
HAIL,  Insurance  against.  §  27S2. 

HALF  NOTE  PLAN— contract  to  apply  dividends  on  premiums:  no- 
tice contra  must  be  given,  §  1100. 
HARBOR:  moored  safely  In:  warranty,  §  2073. 

of  New  York  includes  what,  §  1505. 

of  Sydney  includes  what.   §   1505. 

synonymous  with  port.  §  1505. 

See  Outer  Harbor. 
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HATCHES.     See  Ship's  Hatches. 

HAY— prohibited  articles,  §  lil'n:;. 

HAZARDOUS  trade  or  business— use  and  occupation,   §  2104. 

See  Conditions  Voiding  Policy. 
HAZARDOUS    AND    EXTRA-HAZARDOUS    TRADES— prohibited 
use,  §  2219. 

See  Conditions  Voiding  Policy. 
HEADACHES— statement  as  to,   §  2009. 
HEALTH— assurer's  knowledge:  concealments,  §1849. 
construction:  statements  as  to,  §  2004. 
parents:  relations,  §  2011. 
statements  as  to,   §  2003. 

unfavorable  change  in  before  delivering  policy,  §  103. 
See  Disease;  Good  Health;  Particular  Representations,  etc.:  Sick- 
ness. 
HEART  DISEASE— answer  to  is  at  peril  of  insured,  §  2003. 
HEAT— discoloring,  etc.,  goods:  fire,  §  2779. 
excepted  liability:  bill  of  lading,  §  2G78. 
is  not  fire,  §  2779. 
HEATING:  warranty  as  to,  §  2002. 
HEIRS:  administrator  sole  heir:  parties  to  action.  §  3631. 

"and  legal  representatives":  "heirs  or  representatives"  as  benefi- 
ciaries, §  786. 
as  beneficiaries,  §§  801,  802. 
beneficiaries:  insurable  interest,  §  729. 
cannot  change  mode  of  insurance,  §  3485. 
generally:  beneficiary,  §  8S2,  note, 
husband  as  heir:  beneficiaries,  §  785. 
"lawful  heirs":  "legal  heirs"  as  beneficiaries,  §  783. 
of  first  wife  no  claim  on  proceeds  of  policy  against  second  wife, 

§  3625. 
of  insured  and  widow:  joinder  of  parties,  §  3643. 
of  member  of  partnership:  misjoinder  of  parties,  §  3647. 
"or  assigns"  as  beneficiaries,  §  784. 

See  '•Natural  Heir." 
HEREDITARY  DISEASE:  statement  thereto,  §  2011. 
HERNIA:  accidental  injury:  surgical  operation:   death:   proximate 
cause,  §  2S33. 
answers,  §  2012. 
"HIMSELF,  EXECUTORS"  ETC.— beneficiaries,  §  787. 
HIRE— chartered  freight:    delay:  derangement  of    machinery  or  en- 
gines: want  of  repairs.  §  2783. 
HOGGED:  ship  in  danger  of  being:  expense  in  saving:  damages,  § 

3434. 
HOLIDAYS:  premium  due  on,  §  1130. 
HOME  PORT  "at  and  from"  attachment  of  risk,  §  1480. 
HOMESTEAD:  insurable  interest  in.  §  1047. 
interest  and  title:  warranty,  §  2041. 
property  transferred  to  wife:  alienation,  §  2200. 
HOMEWARD  FREIGHT  where  contract  or  freight  is  entire,  §  1027. 
HOMEWARD  POLICY  from  island  or  district,  attachment  risk  on 
goods.  §  1586. 

See  "At  and  from":  Risk.  Attachment,  etc.,  of. 
nOMEWARD  VOYAGE  "at  and  from":  risk  on  freight,  §  1014. 

See  "At  and  from":  Voyage. 
HOMTCIDE.     See  Killing. 

"HONOUR  POLICY":  warranted  "uninsured."  §§  2000.  2461. 
HORSE  AND  VEHICLE  POLICIES  are  accident  insurance.  §  8. 
HORSES— "all  risks  including  death  from  any  cause  whatever,"   § 
2734. 
death  of:  waiver  of  proof  of  loss,  §  3356. 
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HORSES   Continued. 

injured  on  voyage  and  dying  after  risk  ends,  §  2792. 
notice  of  death  of,  §  3288. 

Buffering  from  incurable  disease,  killed  before  policy  expires,   % 
2791. 

See  Cattle. 
HOSTILE  PORTS:  insurance  to,  §  2562. 
HOSTILE  RELATIONS.    See  Enemy. 
HOSTILITIES.      See    War. 
HOTEL  furniture,  description,  §  1740. 

use  and  occupation,   g  2103. 
HOUSE  OE   [LL-FAME— use  and  occupation,  §  2105. 
HOI  SEHOLD  FURNITURE— description,  §  1740. 
HOUSES  AND   BUILDINGS— connected  structures  and  additions, 
description,  §  1739. 
dwelling-bouse:  description,  §  1738. 
•II!  l.l.  AM »  MACHINERY"  does  not  cover  "disbursement,"  §  2781. 

separately  valued:  average:  apportionment,  §  2705. 
HURRICANE— fire  caused  by,  §  2M1. 

loss  by,  §  2825. 
HURTS— accidental,  etc.,  injuries:  statements  as  to,  §  2077. 
HUSBAND— action  by,  in  own  name  where  policy  for  benefit  of  wife, 
§  3625. 
and  wife:  joinder  of  parties,  §  3043. 

and  wife:  joint  assignment  of  policy  on  husband's  life,  §  2349. 
as  agent  of  wife,  §  031. 
as  beneficiary:  change  of  beneficiary,  §  730. 
as  heir:  beneficiaries,   §   785. 
assignment  of  policy  issued  for  benefit  of  wife  and  children,  $ 

2345. 
assignment  to  wife  of  life  policy,  §  2343. 
disclosure  of  interest  in  wife's  property,  §  1050. 
equitable  interest  of  in  property:  representation,  §  2039. 
estate  of— policy  for  benefit  of  wife  no  part  of,  §  1052. 
estate  of:  resulting  trust:  wife  as  beneficiary  dies  before,  §  728, 

note. 
insurable  interest  in  personal  community  property,  §  1048. 
insurable  interest  in  wife's  life,  §  1051. 
insurable  interest  in  wife's  property,  §  1049. 
insurable  interest  in  wife's  property:  disclosure,  §    2059. 
Insurable  Interest  in  wife's  separate  estate  must  be  stated,  §  900. 
insuring  property  as  his  absolutely:  survivorship  in  wife,  §  2042. 
joint  occupancy:  nondisclosure  of,  §  2055. 
life  of— insurable  interest  in  of  wife  without  marriage  ceremony, 

§  1055. 
life  of:  policy  on:  assignment  of  by  wife,  §  845. 
life  of:  policy  on  by  wife:  beneficiary:  will,  §  734. 
life  of:  policy  on:  when  bequest  by  wife  will  not  pass  interest  in, 

§  80:',. 
life  of:  policy  on:  wife  joining  in  assignment,  §  843. 
same  statute,  §  844. 

life  of:  policy  on:  wife's  right  to  assign,  §  2347. 
life  of:  wife's  insurable  interesl  in-  statute,  §  K>."i4. 
policy  on  wife's  property:  panics  to  action,  §  3634. 
may  execute  proofs  of  loss,  §  633. 
may  insure  for  benefil  of  wife  or  child,  §  1052. 
misrepresentations  to  induce  wife  to  join  in  assignment  of  pol- 
icy, §  813. 
policy  payable  to  wife:  premiums  paid  in  fraud  of    creditors,  § 

1147. 
signing  proofs  of  loss  for  wife,  §  3307. 
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HUSBAND— Continued. 

taking  out  paid-up  policy:  wife  and  children  beneficiaries:  wife 

dead  when  policy  issues,  §  857. 
when  wife  entitled  as  against,  to  proceeds  of  surrender  policy, 

§  810. 
who  is  tenant  by  curtesy:  description  of  interest,  §   1<;!)1. 
wife  and  children:  joint  assignment  by  of  policy,  §  2310. 
See  Ship's  Husband;  Statutes. 
HYPOTHECATION  and  sale:  marine  risk,   §  3132. 
for  supplies  or  repairs  of  ship.  §  3119,  note, 
void:  marine  risk:  no  Insurable  Interest,  §  X)2.  note. 
See  Bottomry  and  Respondentia;  Collateral. 
ICE— damage  from:  excepted  risk:  marine,  §  2<;7t>. 

delay  of  voyage  by:  inland  navigation:  duration  of  risk  on  goods, 

§  1593. 
exception  of  loss  from  melting  "in  consequence  of  putting  into 

port,"  §  2075. 
floating:  injury  to  vessel  by,  §  2798. 
vessel  delayed  by:  deviation,  §  2430. 
IGNITION  not  necessary,  §  2790. 
IGNORANCE— representations  made  through,  §§  1902,  1903 

which  is  voluntary,  no  excuse  for  concealment  in  marine  risks, 
§   1788. 
ILLEGAL— acts  contrary  to  statute:  time  when  interest  devested, 
§   904. 
acts  not  implied:  Sunday  work:  warranty,  §  2102. 
acts  of  assured,  §  2851. 
acts:  usage  cannot  legalize,  §  252. 

assessments  paid,  may  be  credited  on  assessments,  §  1307. 
capture  does  not  devest  insurable  interest,  §  904. 
claims:  assessments  to  meet  are  under  control  of  society,  §  1288. 
contract:  courts  will  not  enforce  though  defense  of  not  availed 

of,  §  2516. 
contract  made  so  by  statute,  both  parties  discharged,  §  1405. 
insurable  interest  must  not  be,  §  893. 
insurance:  enemies'  property,   §§  282-284. 
insurance:  risk  must  be  a  legal  one,  §  43. 
insurance:  risk  must  not  be  against  public  policy,  §  43. 
occupation:  proofs  of  loss  showing  conclusive,  §  3319. 
operation:  death  from,  §  2616. 

policy,  parties  in  pari  delicto,  premium  not  returnable,  §  1405. 
sale  and  abandonment  confers  no  rights,  §  3127. 
trade:  seizure  for:  expenses  of  restoration  of  ship:  general  aver- 
age, §  3441. 
use  of  premises,  §  2218. 

warranty:  made  so  by  subsequent  statute,  §  1972. 
See  Policy;  Void  and  Illegal  Insurances. 
ILLEGALLY    ELECTED   ROARD   of   directors,    assessment   by,    § 

1296. 
ILLICIT  TRADE— warranty  against.  §  2GS2. 

See  Trade. 
"IMMEDIATE  NOTICE"  and  "render  particular  account"  of  loss, 
§  3234. 
of  loss,  §§  3292-3295. 
of  loss:  l'einsurance.  §  3295. 
IMMORAL— insurable  interest  must  not  ho,  §  893 
IMPLEMENTS  FOR   VOYAGES— seaworthiness,   §  2160.  note. 
IMPORTATION  PROHIBITED  of  noods:  illegal  insurance,  §  2539. 
IN  FUTURO— risk  attaching,  §  901. 
warranties,   §  1966. 
Joyce,  Vol.  IV.— 283 
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"IN  conn  STANDING"— burden  of  proof  of.  §3700. 

rlghl  of  recovery  when  member  not,  §  865. 
IN   PARI   DELICTO— distinction   between   contracts  executed  and 
executory,    §    1  105. 

premium  not  returnable,  §  1405. 
"IN  PORT"— attachment  of  risk:  warranty,  §  2013. 
IN    PRAESENTI— warranties,   §   1966. 
IN  REM.    See  Actions. 

IN  TRANSITU— stoppage,  does  not  rescind  sale,  §  904. 
"IN  TRUST"— beneficiaries,  §  797. 

IN    TRUST    OR    ON    COMMISSION— §8  925,    020,    1727,  172S,  1730, 
1731,  2053. 

Insurable  interest,  §§  925,  926. 

on  consignment:  description,  §  1727. 
INCAPACITY— mental:  surrender  of  policy  avoided  for  by  benefl- 

ciary,  §  854. 
INCENDIARISM,  charge  of:  waiver  of  proofs  of  loss,  §3374. 

statements  ;is  to  danger  from,  §  2314. 
INCHOATE  RIGHTS— insurable  interest,   §  897. 
INCOME   TAX.     See  Taxation. 
INCONTESTABLE  POLICY— condition  valid,  §2003. 

suicide.   §  2044. 
INCREASE  OR   CHANGE   OP  RISK— §§   2207,   2208. 

by  acts  of  insured,  §  2207. 

deviation  does  not  avoid  because  of,  §  2370. 

evidence.    §   3777. 

if  trilling  will  not  avoid,  §  2207. 

See   Conditions   Avoiding  the  Policy;   Risk. 
INDEBTEDNESS— deduction  of  in  ascertaining  "single  premium": 
statute.    §    1191. 

deduction  of  loan  from  insurance  money  due  wife,  §  844. 
See  Certificates  of  Indebtedness. 
INDEMNITY— as  related  to  subrogation,  §  3537. 

for  bank's  default.  §  3. 

for  future  losses:  amount  unexpended  in  rebuilding,  §  3174. 

incidents  of  doctrine,  §  28. 

insurance  not  perfect:  contract  of,  §  25. 

life  insurance  not  contract  of,  §§  25,  26. 

made  by  other  than  insurers,  §  3485. 

principle  of  qualified,  §  3078. 

reinsurance,  contract  of:  §  28. 

stipulated  cost  of  rebuilding  less  than:  surplus  for  future  losses, 
§  3150. 

•stipulation  as  to  value  in  policy,  §  25. 

when  accident  Insurance  not  contract  of,  §  27. 

(when  insurance  is  contract  of,  §  24. 

Sec  Amount  of  Loss;   Payment  of  Loss. 
INDEMNITY  FUND— recovery  out  of  by  assured,  §  1182,  note. 
INDICTMENT  OF  ACE  NT  for  larceny.  §  707. 

INDORSEE  OF  BILL  OF  LADING— consignee  who  is  may  insure, 
§  02:.. 

insurable  interest  of,   §  940. 
INDORSEMENT— goods  described   by:  approval  of  risk:  goods  to 
be  declared  and  valued:  marine,  fj  17:;g. 

of  consent  to  other  insurance.  §  2485. 

other  insurance:  waiver,  §  2487. 

upon  policy:  assignment,  §  2:'.12. 

when  and  when  not  part  of  policy,  S105. 
INDORSER  OF  NOTE— insurable  interest  of,  §  938. 
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INFANT— as  beneficiary,  §  788. 

contract  with:  return  of  premium,   §  1399. 

right  of  to  paid-up  policy,   §    L183. 

See  Minors;  Parties. 
INFORMATION— as  affecting  concealment,  g§  1795-1802. 

from  agent  as  ground  of  representation,  §  1006. 

from  others  as  ground  of  representation,  §§  19<»7,  1908. 

in  Lloyd's  lists  or  public  newspapers:  concealment,  §§  1809-1812. 

justifying  abandonment.  §§  2970,  2971. 

of  tacts  which  are  notorious:  concealment,  §  1845. 

which  falsities  a  warranty:  whether  need  be  disclosed,  §  1S25. 
See  Concealment. 
INHALING  GAS— excepted  risk,  §  2620. 
INJUNCTION— bankruptcy,  etc.,   §  3592. 

of  assessment  not  granted  where  no  appeal  to  sovereign  lodge 
has  been  taken,  §  1311. 

preventing  payment:  effect  upon  time  limit  for  suing,  §  3213. 

restraining  acts  violating  charter.  §  3600. 

to  restrain  carrying  on  business,  §  3590. 

when  and  when  not  granted,  §  3527. 

See  Actions;  Statute. 
IN  JURIES— accident  risk:  negligence,  §  2845,  2846. 

and  death:  accident  risk:  time  when  notice  of  commences,  §  32S4. 

during  life  of  policy  but  loss  after  risk  ends,  §§  2792,  2793. 

external  injury:  proximate  cause,  §  2833. 

full  particulars  of,  §§  3334,  3335. 

in  violation  of  law,  §  2610. 

inflicted:  assured  or  other  person,   §  2618. 

inquiries  as  to,  §  2077. 

intentionally  inflicted  by  another,  §  2882. 

intentionally  inflicted  by  assured  or  another:  suicide,  §  2649. 

internal  injury:  resulting  from  voluntary  act  for  pleasure,  §  28S3. 

notice  and  proof  of,  §  3311. 

notice  of  "within  ten  days,"  §  32S3. 

proximate  cause,  §§  2S33,  2837. 

time  limit  for  suing,  §  3192. 

"when   engaged  in  or  in   consequence  of  any  criminal  act,"   § 
2610. 

where  no  visible  mark:  accident  risk,  §  2617. 
See  Accident. 
INLAND  NAVIGATION— delay  of  voyage  by  ice:  duration  of  risk, 
§  1593. 

vessel  for:  seaworthiness  for  sea-voyage,  §  2161. 
INLAND  WATERS— collision,  §  2751,  note. 
INNKEEPER— insurable  interest,   §  924. 
INQUIRIES— agent  tilling  out  application  without,  §487. 

answers  to  ambiguous  or  doubtful  questions,  §  1930. 

answers  to  in  application:  warranties,  §§  1959,  1960. 

as  affecting  concealment,  §§  1869-1872. 

as  to  medical  attendance  or  treatment,  §  2070. 

as  to  occupation,  §  2074. 

as  to  other  insurance  and  refusal  of  other  insurers,  §  2075. 

as  to  personal,  etc.,  injuries,   §  2077. 

answers  irresponsive,  §  1928. 

insurer's  failure  to  respond  to  as  to  proofs  of  loss,  §  3365. 

make  matters  material,  §  2003. 

necessary  as  to  nature  or  amount  of  interest.  §  1K21,  note. 

necessary  for  disclosure  of  health  at  time  of  renewal.  §  2007. 

necessary  for  disclosure  of  interest  and  title,  §§  2015,  2026. 

necessary  for  disclosure  of  mortgage,  §  2047. 
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necessity  of  disclosure  upon.  §  is:'.7. 

led  "i"  underwriter  to  make  may  waive  concealment,  §  1T9S. 
nol  definite  as  to  time:  warranty,  g  1968. 
representations  In  answer  to,  §  1914. 
what  Is  subjecl  to  by  medical  examiner,  §  i'1 

See  Particular  Representations  and  Warranl 
INSANE  BENEFICIARY— killing  of  assured  by,  g  837. 
INSANE   PERSON    acts  of:  negligence:  fire,   g  ^si-. 

no  presumption  againsl  Buicide,  §  :'.T7.':. 
insanity  as  excuse  Cor  failure  to  furnish  proofs  of  loss.  §  i 
as  excuse  for  nonpaymenl  premium,  assessment,  etc.,  §  1350. 
dueling  or  fighting,  g  2619 
of  member:  benefits  payable  In  case  of  sickness  or  disability,  § 

867. 
of  parents:  statements  as  to,  §  2011. 
presumption  against:  evidence  of,  §  3775. 
suicide.  §  2661,  note. 

suicide,  sane  or  insane.   '<•-'••: '.■"--' ;::7.  2019,  2051,  2G54-2657. 
what  Is:  disclosure,  g  2061. 
when  concealment    material,   §  2061. 
INSOLVENCY.    See  Bankruptcy  and  Insolvency;  Receiver. 
INSOLVENCY  OF  DEBTORS    credit  insurance:  excepted  liability, 
g  2599. 
meaning  of  "loss,"  §  2787. 
INSOLVENCY    OF     PURCHASERS    OF     GOODS— annual    returns 

from  trade:  credit  insurance,  §  2786. 
INSOLVENT— assignee  or  trustee  of:  insurable  interest  of,  §  934. 
assignment  by  of  life  policy  to  wife,  g  2344. 
company  agent  procuring  policy  in:  liability,  §  065. 
company:  appointment  of  receiver:  statute.   §  327. 
debtor  in  possession  goods  has  insurable  interest,  §  958. 
life  risk:  Insurable  interest,  g  957. 
INSPECTION— buildings:  when  not  insurance,  §  4 

of  g Is,  cost  of:  damages,  §  34 .".2. 

INSPECTOR  for  foreign  company  soliciting  risks:  when   agent,   § 
391. 
Of  board  of  underwriters:  certificate  of:  seaworthiness,  §  2170. 
INSTALLMENT  NOTES.     See  Notes. 
INSTALLMENTS  ON   NOTES— tender.   §   1234. 
INSTRUCTIONS  as  to  cruising:  deviation.  §  2430. 
delay  to  await:  deviation,  §§  2411,  2413. 
to  cancel  may  constitute  approval  of  risk,  §  60. 
to  deviate:  concealment,  §  2414. 
to  deviate  to  avoid   seizure,   g   2409. 
to  insure  must  be  followed  by  agent,  §  665. 
Violating  admiralty   rules:  disclosure,    $    1836. 
where  agenl  excused  for  noncompliance  with,  §  668. 
where  agent's  orders  vest  blm  with  discretion,  g  667. 
See  Agent:  Jury;  Master's  Instructions. 
INSURABLE  INTEREST: 
1.  insurable  Interest,  Generally, 
abandonment,  §5  2904,  2906,  2911. 

assignment  by  beneficiary  to  one  having  no  such  interest.  §  841. 
assignment  In  marine  risk  where  entire  interest   parted  with,   § 

2351. 
at  common  law.  §  891. 
averment  of,  g§  3672.  3673. 

conditional  or  contingent   interest:  expectancy,  §  897. 
continuity  of  interest,   §  903. 


index.  3797 

INSURABLE  INTEREST— Continued. 

defined,  §  887. 

denial  of:  waiver:  proofs  of  loss,   §  3373. 

devested:  partial  interest,  §  904. 

disclosure,  §  202G. 

disclosure:  assignment  of  policy,  §   2306. 

disclosure  of  nature  and  extenl  of,  s  1821,  and  note. 

distinguished  from  the  property  or  life  insured,  §  890. 

does  not  necessarily  imply  property,  §  895. 

evidence,  §§  3761-3764. 

general  matters,  §  888. 

in  goods  necessary:  attachment  risk:  exception.  §  1564. 

legal  or  equitable  title:  qualified  interest,  §  896. 

liability  to  others:  railroad  companies,   §  898. 

life:  pecuniary  interest,  §§  26,  note,  S99. 

loss  on  goods  prior  to  acquiring  interest,  §  1564. 

mistake  in  stating:  equity,  §  3513. 

must  be  neither  illegal  nor  immoral,  §  893. 

necessary  to  valid  contract,  §  43. 

necessity  of,  §  889. 

necessity  of  to  attachment  risk,  §  1448. 

need  not  be  indefeasible,  §  905. 

need  not  be  particularly  described,  §  1691. 

no  interest  under  unenforceable  contract,  §  892. 

obligation  of  insurer  to  ascertain  interest  in  property,  §  906. 

of  assured:  disclosure  of,  §§  1857,  1858. 

parted  with:  before  abandonment,  §  2956. 

pecuniary  interest:  consanguinity  or  affinity.  §§  26,  note,  899. 

pretended  interest  insured:  subrogation,  §3583. 

proof  of:  marine  risk:  loss,  §  3279. 

proofs  of  loss,  §  338. 

proportionate  amounts  insured:  damages,  §§  3460-3462. 

return  of  premium:  short  interest,  §  1411. 

separate  in  ship  cargo  and  freight:  abandonment,  §  2915. 

specification  of  in  policy:  reinsurer,  §  118. 

statement  of:  proofs  of  death,  §  3301. 

statement  of:  proofs  of  loss,   §  3301. 

time  when  interest  must  exist,  §§  901-904. 

time  when  interest  must  exist:  life  risk,  §  902. 

under  policy,  "for  whom  it  may  concern,"  §  619. 

wager  policies,  §  894. 

want  of  as  ground  of  rescission  or  cancellation,  §  1653. 

want  of,  return  of  premium  for,  §  1410. 

where  assured  has  not  such  interest  as  statute  requires.  §  2521. 

whether  devested  at  moment  illegal  act  done,  §§  904,  2542. 

whether  need  be  stated,  §  900. 

See  Description;  Pecuniary  Interest. 

Particular  Insurable  Interests- 
actor's  life,  §  1058. 
administrators  and  executors,   §  913. 
advances,  §§  997,  998. 
advances,  voluntary,  on  vessel,  §  999. 
agents,  §  929. 

assignee  none  prima  facie  in  property  burnt.  §  2305.  note, 
assignee  of  life  policy  or  certificate:  whether  must  have  an  In- 
surable interest,   §§  914-919. 
assignee  of  mortgagee,  §  1044. 
assignee  or  trustee  of  insolvent,  §  934. 

aunt  and  nephew,  §  1069. 

bailor  and  bailee — generally,  §  922. 
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INSURABLE  [NTEREST    Contli 
beneficiary:  necessity  of,  §  729. 
benefil  societies:  insurable  interest,  §  1073. 
betrothed's  life,   S   1054. 
bottomry:  lender  In,  §   1<»18. 
brother  and  slstei 
brother-in-law,  5   1068. 
builders,  g  996. 
captors,  g  1025. 
carriers,  g  925. 
cestui  que  trust,  §  933. 
charterer,  §  1006. 

charterer:  advances  on  freight,  §  1015. 
charterer  and  ship-owner:  separate  risks,  5  1013. 
charterer  In  expected  freight,  §  1012. 
charterer  Insuring  againsl  special  peril,  §  1014. 
charterer:  when  no  insurable  interest  in  freight  advanced,  §  1016. 
charterer  who  is  pari    owner.   §  1011. 
commission  merchants:  consignees,  §  927. 
community  property,   §   1048. 
consignees,  §  625,  note,  §  927. 
consignees  and   factors,  §  931. 
consignor,   §  930. 
contractors,  §  996. 
copartners,  §  944. 
cousin,  §  1070. 
creditor  as  assignee,  §  939. 

creditor:  attaching  creditor  must  Insure  his  Interest,  §951. 
creditor  attaching  or  levying  execution,  §  950. 
creditor:  general  creditors,   §  947. 
creditor:  in  life  of  debtor,  §  or,::, 
creditor:  judgment  creditor,  §  952. 
creditor:  simple  contract  creditor  in  estate  of  deceased  debtor,  8 

948. 
creditor:  wager  policy— amount  recoverable,  §  954. 
different  parties,   §  912. 
disseisor,  §  992. 
donor  or  contrihutor,  §  921. 
dower  interest,  §  1050. 
drawee,  §  939. 

earnings  of  another:  life,  §  1060. 
factors,   §  931. 

freight,  §§  1007-1009.  1012,  1015,  1016. 
fishing  voyage:  outfits,  §  1024. 
friend  as  beneficiary,  §  729. 
friend's  Insurable  Interest,  §  1071. 
goods  on  ship:  concealment,  §  1821. 
grandchild,  §  1007. 
grandparent:  life,  §  1067. 

bolder  of  note  or  bill  of  exchange:  drawee,  §  939. 
homestead,   §   1047. 

husband  for  benefit  of  wife  or  child,  §  1052. 
husband  In  life  of  wife,  §  1051. 
husband  in  personal  community   property,   §   1048. 
husband  In  property  of  wife.  §  10-49. 

husband  In  property  of  wife:  disclosure  of  interest,  §  1050. 
indorsee:  bill   of  hiding,   §  940. 
indorser  of  note,  §  938. 
indorser  or  indorsee  of  bill  of  lading,  §  940. 
innkeepers,  §  924. 
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INSURABLE  INTEREST— Continued, 
insolvency  of  Insurer,  §  942. 
insolvent  debtor:  property,  §  958. 
insolvent:  life  risk,  §  957. 
insurer,  §  941. 

insurer:   interest   in   insolvency   of,    §   942. 
intruder  or  interloper,   §  991. 
joint  owners,  §  944. 

lender  in  bottomry  or  respondentia,  §  1018. 
lessee,  §  961. 
lessor,  §  900. 
liens,  §  1001. 
life  tenant,  §  964. 
mariner's  wages,  §  1022. 
master's  life,  §  1059. 
materialmen,  §  996. 
materialmen  in  ship,  §  1003. 
mechanics,  §  996. 
mechanics  in  ship,   §  1003. 
mechanic's  lien,   §  1002. 

merchant  furnishing  dealer  with  stock,  §  928. 
mortgagee,  §  1031. 

mortgagee  after  foreclosure  sale,  §  1046. 
mortgagee:  disclosure  of  interest  by,  §  1043. 
mortgagee:  extent  of  interest,  §  1036. 
mortgagee:  generally,  §  1026. 
mortgagee  of  goods  and  freight,  §  1035. 
mortgagee  of  ship,  §  1034. 
mortgagee:  several  mortgagees,  §  1037. 
mortgagee  under  mortgage  only  valid  in  equity,  §  1032. 
mortgagee's  insurance:  relation  it  sustains  to  the  debt,  §  1033. 
mortgagee's  interest:  effect  on,  of  sale  and  assignment,  §  1042. 
mortgagor,  §  1027. 

mortgagor  after  foreclosure  sale,  §  1039. 
mortgagor:  extent  of  interest,  §  1029. 
mortgagor  for  mortgagee,  §  1045. 
mortgagor:  generally,   §   1026. 
mortgagor  of  personal  property,  §  1028. 
mortgagor  of  ship,  §  1030. 

mortgagor's  interest  after  judgment  or  decree,  §  103S. 
mortgagor's  interest:  cessation  of,  §  1041. 
mortgagor's  interest:  effect  of  sale  or    conveyance  on:    devest- 

ment  of  interest,  §  1040. 
nephew,  §  1069. 

officer  serving  attachment  or  making  levy,  §  959. 
one  expending  money  for  his  own  benefit  on  another's  property, 

§  1000. 
one  holding  possession  under  contract  of  purchase  from  equit- 
able owner,  §§978-981. 
same  subject:  parol  agreement,  §  979. 
one  in  possession— generally,   §  990. 
one  in  possession  to  care  for  and  rent  property,  §  989. 
one  in  possession  under  claim  of  right,   §  987. 
one  in  possession  with  power  of  sale,  §  9S8. 
one.whose  goods  are  levied  on,  §  956. 
outfits:  fishing  voyage,  §  1024. 
owner:  absolute  interest,  §  994. 
owner  in  bottomry  or  respondentia.  §  1017. 
owner  of  goods  concealed  from  creditors,  §  955. 
owner  of  land:  buildings  constructing  under  contract,  §  995. 
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owner:  to  whal  extent  lie  Is  his  own  insurer,  §  2005. 

parent  and  child:  life,  §  luOo. 

pari  om  oer,  8  9 |i;- 

partner:  life  risk,  §  946. 

passage  money,  §  1021. 

pawnbroker,  §  923. 

pledgor  and  pledgee,  §  923. 

policy  payable  "as  his  interest  may  appear,"  §  020. 

profits  expected,  §  1019. 

profits  made  and  earned,  §  1020. 

promise  to  supporl  one  not  :i  relative:  life,  §  1061. 

promise  to  supporl  relative:  life,  §  1062. 

purchaser  from  lessee,  §  962. 

purchaser  In   possession  of  land,   title  not  to  pass  till  building 

completed,  §  986. 
purchaser  of  legacy:  life  risk,  §  993. 
purchaser  under  execution  sale,  g  085. 

receiptor  for  g is  attached,   §  937. 

reinsurer,   §§    118.  941. 

religious  society  In  member's  life,  §  1072. 

remainderman,  §  965. 

requisites  of  an  Interesl  In  freight,  §  1009. 

respondentia:  lender  on,  §  1018. 

royalties,  §  943. 

servant's  life,  §  1058. 

several  interests,  §  912. 

ship  or  goods:  concealment,  §  1821. 

ship-owner  and  charterer,  §  1013. 

ship  owner  in  freight,  §  1010. 

ship-owner  in  ship.  §  1004. 

ship-owner  in  special  cargo,  §  1005. 

ship's  general  agent  no  insurable  interest  In  advances,  §  90S. 

sister,  §  1068. 

son  in  father's  property,  §  1005. 

son-in-law:  life,  §  1066. 

step-sister,  g   1068. 

step-son,  8  1066. 

stockholders,  §  935. 

stranger  as  beneficiary,  §  729. 

sublessee,   §  961. 

supercargo,   g§  931,  1023. 

sureties,  §  936. 

surely  en  appeal,  §  037. 

tenant  at  sufferance,   g  003. 

tenant  by  curtesy,  §  969. 

tenant  for  life  and  remainderman  joining  In  insurance,  §  906. 

tenant,   in  common,   S  968. 

tenant  per  autre  vie:  life  risk,  §  967. 

trustee  of  Insolvent,  §  934. 

trustees,    g    932. 

unborn  child,  8  1064. 
ancle  and  nephew,  §  1069. 
vendee,  5  984. 

vendee  in  ship  and  freight,  §  1007.  • 

vendee  or  one  under  contract  for  purchase  or  for  deed,  ?  077. 

vend >r  one  under  contract  for  purchase. or  for  deed:  tenancy, 

§  970. 
vendor,  5  983. 
vendor   In   Ship  and   freight,   §   1007. 
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vendor  or  one  wlio  has  contracted  to  convey,  §  982. 
wages  of  mariners,   §   1022. 
warehousemen,   §  926. 
wharfingers,    §    926. 

what  interest  of  ship-owner  in  freight  includes,  §  1008. 
wife  in  her  own  property,  §  1053. 
wife  in  husband's  life,  §  1054. 

wife  without  marriage  ceremony  in  husband's  life,  §  1055. 
INSURANCE— a  voluntary  contract,  §  19. 

abroad  and  here:  return  of  premium,  §  1419. 

agent  may  be  bound  by  usage  to  effect,  §  669. 

agent  to  procure  must  follow  instructions,  §  665. 

agent's  duty  to  effect,  §  669. 

agent's  duty  to  effect:  more  advantageous  terms,  §  6?o. 

agent's  obligation  to  go  outside  particular  place  to  effect,  §  669. 

an  aleatory  contract,   §  18. 

an  executory  contract,   §  20. 

bank's  default,  §  3. 

beyond  specified  amount,  §  2062. 

companies  are  "business"  corporations,  §  3590. 

defined,  §  2. 

does  not  run  with  the  land,  §  23. 

is  contract  of  indemnity:  principle  qualified,  §  3078. 

is  synallagmatic,  §  21. 

laws  New  York,  §  x. 

money:  vested  rights:  assignment,  §  8S2,  note. 

of  cargo  from  wreck  to  destination:  fifty  per  cent  rule,  §3100. 

of  proportionate,  amounts:  measure  of  damages,  §§  3460-3462. 

on  packages,  bales,  etc.:  whether  separate  or  entire:  marine,  §§ 

27rr>-27n;t. 
origin  of,  §  ii. 

other  than  those  generally  recognized:  origin  of,  §  x. 
plans  of:  kinds  of  companies.     See  Parties;  Mutual  Companies, 
risk  must  be  legal  one,  §  43. 
risk  must  not  be  against  public  policy,  §  43. 
sources  of,  §  i. 

transfer  of,  by  agent  to  another  company:  custom,  §  452. 
when  contract  of  indemnity,  §  24. 

See  Statutes  and  the  Titles  throughout  this  work. 
INSURANCE  CLUBS— §  178. 
who  may  sue,  §  3636. 

See  Clubs:  Shipping  Clubs. 
INSURANCE  COMMISSIONER.     See  Commissioner. 
INSURED— agency  or  trusteeship  of,   where  abandonment  not  ac- 
cepted, §  3117. 
agent  cannot  act  for  both  parties:  exception  to  rule,  §§  661,  662. 
effect  on  of  agent's  neglect  of  duty  to  insurer,  §  659. 
fact  need   not  be  disclosed  that   he  has   immigrated:   flagrante 

bello,  §  1835. 
right  of  against  bonds  deposited  with  state:  receiver,  §  3593. 
right  of  to  change  beneficiary.     See  Beneficiary, 
right  of  to  dispose  of  life  policy  by  will,  §  736. 
regular  life  policy:  right  to  change  beneficiary,  §  740. 
relation  to  reinsurer,  §  117. 

taking  out  policy  on  own  life:  designation  beneficiaries,  §  729. 
See  Assured;  Policy-holder:  Reinsurer. 
INSURER— acts   of,   cannot   change    total   into     partial    loss    after 
abandonment,   §  2947. 
agent  cannot  act  for  both  parties:  exception  to  rule,  §§  661,  662. 
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INSURER— Continued. 

agreemenl   with  wreckers  or  salvors  to  save  vessel:  assured  on 

.ship  or  cargo,  §  3051. 
and  carrier  distinguished,  g  28($2. 
and  mortgagee:  nonjoinder  of  parties  In  action  for  reformation, 

§   o'i  17. 
as  assignee  of    owner  of    cargo:    liability  for  freight  money,  § 

2920. 

er  obligated  to  insure  with  insurer  of  responsibility,  §  069. 
ceasing  to  do  business  as  excuse  for  nonpayment  premiums,  etc., 

§  1349. 
defined,  §  825. 

does  not  guarantee  arrival  for  advantageous  market,  §  27G0. 
dues  not  guarantee  speedy  arrival,  §  2760. 
does  not  guarantee  the  earning  of  freight  in  any  stated  time,  § 

2760. 
fault  of:  false  representations,  owing  to,  §  1905. 
fraud  of  officers  in  issuing  policies,  etc.,  5  683. 
Insurable  interest:  reinsurer,  §  041. 

joined  in  action  against  one  for  damages  for  negligence,  §  3644. 
joined  with  owner  as  collbelant,  §  3644. 
liability  of  for  agent's  frauds,  etc.,  §  684. 
negligence  of,  §  2844. 
obliged  to  ascertain  insurable  interest  in  property:  valued  policy 

law,  §  906. 
of  title  of  mortgagee:  obligation  to  defend,  §  2822. 
refusal  of  to  insure,  §  2851. 

refusal  of,  to  receive  premiums:  damages,  §  3454. 
repairs  of  ship  by,  g §  3045-3049. 
right  of  to  save  and  restore  vessel,  §  2S18. 
rights  of,  where  policy  assigned,  §  2342. 
separate  action   by  several:  proceeds  of  cargo    abandoned   and 

sold.   §   3047. 
solvency  of:  insurable  interest  in,  §  942. 
usage  of  other  insurers,  §  255. 

See  Assurer:  Foreign  Corporation;  Parties. 
INSURRECTION— covered  by  marine  policy  on  all  risks^  §  2734. 

warranted   free  from:  marine  risk,   §  20S0. 
"INTELLIGENCE"  and  "mere  reports":  distinction  between,  §  049. 
as  affecting  concealment,  §§1796-1802. 
justifying  abandonment,   §§  2970.  2971. 
latest  of  ship:  concealment.   §   1S28. 
of  loss:  proofs  of  loss,  §  3279. 
proving  false:  concealment.  §  649. 
publication    in    newspapers:    underwriters'    knowledge,  §§  1809- 

1812. 

See  Concealment. 
INTEMPERANCE— §   2096. 

death:  by-laws  as  to,  §  2615. 

death  from,   §  2612. 

evidence:  application,  §  3792. 

proximate  and  remote  cause.  §5  2^12.  2833. 

tor  Intemperate  as  to  Impair  health."  g  2613. 
INTENTION  of  panics  as  to  divisibility  or  entirety  of  risk,  §  1421. 
of  parties:  construction  of  warranty,  §§  1940,  1950. 
parol   evidence   to  ascertain,   §   3S06. 
representations  of,  §  1904 
to  do  illegal  act,  §  2558. 
warranty  of,  §  1948. 

See  Construction. 
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INTEREST— change  of,   §    2238. 
description  of  in  policy,  §  177. 
on  amount  of  loss:  damages,  §§  3458,  3439. 
on  premium  notes:  forfeiture,  §  1233. 
on  premium  notes  when  failure  to  pay  forfeits  paid-up  policy: 

when  not,  §§  1188,  1189. 
on  premiums  paid:  damages,  §  3454. 
undivided  disclosure  of  title,  S  2048. 

See  Alienation;  Insurable  Interest;  Ownership. 
INTEREST   AND    TITLE.     See    Particular    Representations     and 

"Warranties. 
INTERIM  RECEIPTS— as  evidence  of  other  insurance,  §  2470. 
INTERIOR  NAVIGATION— one-third   new,  §  3079. 
INTERMEDIATE   PORT— cargo  wrongfully    delivered  at:    loss  of 
freight,  §   1017. 
delivery  of  some  goods  at  does  not  end  risk  on  freight  against 

total  loss  only,  §  1019. 
goods  laden  at;  attachment  of  risk,  §§  1570,  1571. 
goods  loaded  at:  attachment  of  risk  on  freight,  §  1013,  note, 
risk  on  freight  terminated  on  acceptance  of  goods  at,  §  1(318. 
stopping  at  to  repair  defects  in  fitting  for  voyage,  §  2390. 
See  Ports. 
INTERMEDIATE  VOYAGE  as  part  of  voyage  insured,  §  14S8. 

continuance  of  risk:  usage  of  trade:  liberty  to  touch  and  stay, 

§  1523. 
deviation,  §  1504. 

made  through  necessity:  attachment  of  risk  on  freight,  §  1013. 
risk  "at  and  from":  attachment  risk,  §  1504. 
usage  of  Newfoundland  trade,  §  1502. 
See  Voyage. 
INTERNATIONAL  RULES  OP  1885— collision,   §  2751,  note. 
steamer  keeping  to  starboard  side:  collision,  §  2751,  note. 
INTERPLEADER— bill  of,   §  3095. 

change  of  beneficiary,  §  3521. 
INTERROGATORIES— action  to  compel  reinstatement,  §  3520. 

practice,   §  3708. 
INTERSTATE  COMMERCE— foreign  company,  §  328. 

See  Commerce. 
INTOXICANTS— death  by  use  of:  excepted  risk,  §  2012. 
INTOXICATION -assignor  intoxicated  when  policy  assigned,  §  2306. 
suicide  during,  §  2638. 

See  Drunkenness. 
INTRUDER  OR  TRESPASSER— insurable  interest  of,   §  991. 
IRON  SAFE— clause:  when  a  representation,  §2003. 
clause:  when  a  warranty,  §  2003. 
keeping  of  books,  etc.,  in,  §  2063. 
See  Safe. 
IRON  SHIPS— one-third  new.   §§  3079.  3429. 
IRON  SHUTTERS- description,   §  2065. 
IRONWORK— adjustment:  one-third  new,  §  3082. 

loose:  seaworthiness,   §  2161. 
ISLAND— liberty  of  several  ports  or  to  port  or  ports  of  discharge, 
termination  risk,   §   1524. 
liberty  to  touch  at.  §  23S3. 
ISLAND  AND  A  MARKET— deviation,  §  23S7. 

ISLAND  OR  DISTRICT— "at  and  from":  attachment,  etc.,  of  risk, 
§   1501. 
general  designation  of  ports:  homeward  policy  "at  and  from,"  § 

150S. 
homeward  policy   "at   and  from":  attachment,   etc.,   of  risk   on 
goods,  §  15S6. 
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ISLAND  OH  DISTRICT    Continued, 

Insurance  to  duration  of  risk  >>n  goods,  §  L587. 

risk  terminates  al  first  porl  of  discharge,  etc.,  §  1532. 

thence  i"  a  port  of  advice  <>r  discharge,  g  "-'.'isS.' 
INVASION.     See  Excepted   Risks  and  Losses. 
INVENT!  >RY    evidence,  g  :,.7t;,j. 

Iron  safe  clause,  §  2063. 

waiver:  proofs  of  loss,  I  3382. 

warranty   to  make,  5   1989. 
INVOICE  PRICE  ol  goods:  deductions:  damages,  §  3455. 

of  goods:  open  policy:  damages,  §  3454. 
asure  of  damages,  g  3452. 
J.w  OICE  VAL1  i:    liability  limited  to,      2713. 
INVOICES    copies  of:  proofs  of  i  1331,  3332. 

proofs  of  marine  loss,  g  3279. 
JETTISON.     See  General  Average  and  Jettison. 
JEWELS    description,   ss    1754,    1757. 
JOINDER  OF  PARTIES     $s  3639-3647. 

See  .Misjoinder;  Parties. 
JOINT  AGENTS.    See  Agents. 
JOINT  OCCUPANCY-  oondisclosure  of,  §  2055. 
Joint  OWNERS    authority  of,  g  616. 

description  of  interests,  g   i<;;i2. 

each  may  severally  insure  his  own  interest,  §  912. 

in  ship:  abandonment,  §  2902. 

insurable  interest,   §  944. 

ol   property:  other  insurance,  §  2-1GS. 

undivided   Interest  statement  as  to,  §  2042. 
JOINT  STOCK  COMPANIES.     See  Taxation. 
JOINT  TENANCY— two  or  more  beneficiaries:  payment,  §  874. 
JOURNEY.     See  Travel. 
JUDGMENT— against   reinsured:  assignment:  action,   §   124. 

authentication  of  evidence,  §  3830. 

hinds  reinsurer:  notice  to  defend,  §  137. 

for  total  loss:  salvage:  abandonment,  §  3538. 

foreign  judgment:  evidence,  §  3S29. 

foreign  state:  adjustment,  §  3405. 

Impeachment  of,  §  3487. 

in   favor  of   beneficiary:    inquiry:   whether  legal  representatives, 
etc.,  entitled  to  proceeds,  §  S75. 

in  Invitum,  when  does  not  avoid  policy,  §  2019. 

member  joining  before  and  after  loss  not  liable  to  assessment, 
§  1257. 

of  ouster  against  corporation:  retaliatory  laws,  §  329. 

of  trial  courl  final  <>n  facts,  g  :;717. 

or  decree:  mortgagor's  insurable  interest  after,  §  1038. 

I»roof  of,  §  3496. 

providing  for  paymenl  premiums  when  tender  excused,  §  112S. 

set    aside:   equity.    §   3529. 
warranty,  §  2019. 

See  Decrees. 
JUDGMENT  CREDITOR    Insurable  interest,  §  952. 

may  reach  premiums  paid  in  framd  of  bis  claims,  §1147. 
statement   as  to  title,  g  2043. 

When   cannot    interpose   to   prevent    rebuilding,   §   3151. 
JUDGMENT   LIENS    disclosure,   §  2015. 
JUDICIAL  ACT    assessmeni   Is  not,  §{  1294,  1310. 
JUDICIAL    CONSTRUCTION    AND    DECISIONS— a  part    of  con- 
tract, g  194. 
JURE     BELLI,     CONDEMNATION— falsifies     warranty    of    illicit 
trade,  §  2682. 
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JURISDICTION— action  limited  to  particular  forum,  §§3194,  3195. 

administrators  appointed  in  different    states:    separate    actions, 

§  3499. 
admiralty,  §  3500. 
appearance  by  insurer,  when  waives  defects  in  proofs  of  loss, 

§3390. 
arbitration  and  award,  §§3231-3230. 
by-laws  excluding  resort  to  civil  courts,  §  372. 

cancellation  in  equity  after  loss  or  death,  §§  167S-10S0. 

courts:  benevolent  and  fraternal  organization  subject  to,  §  352. 

courts  cannot  order  assessment  where  power  to  is  vested  solely 
in  directors,  §  1273. 

courts  leave  questions  of  policy  or  discipline  to  be  settled  by  reg- 
ulation of  order,  §  352. 

courts  will  entertain,   where  property  rights   involved:   benevo- 
lent etc.,  societies,  §  352. 

courts  will  not  direct  or  control  internal  policy  of  fraternal  etc. 
societies,    §   352. 

estoppel  of  foreign  company  to  plead  want  of,  §  3497. 

exclusive  in  state  court:  statute  as  to    service    process:  foreign 
company,   §  328. 

"found,"   §  3497,  note. 

general  matters,  §  3495. 

grove  cannot  be  suspended  arbitrarily,  §  357. 

judgment  in  federal  court:  after  property  is  in  custody  of  state 
court,  §  3496. 

limitation  clauses  affecting  suits,  §  3181,  note. 

marine  insurance:  admiralty,   §  3500. 

member  of  benevolent  association  cannot  be  suspended  without 
hearing,  §  358. 

member  of  co-operative  assessment  company  may  be  compelled 
at  law  to  pay,  §  86. 

of  equity  over   trusts  as  connected  with  relief  for  mismanage- 
ment, etc.,  §  3598. 

of  equity  to  rescind  or  cancel.  §§  1664,  1674-1676. 

of  tribunal  of  mutual  benefit  societies,  §  3502. 

once  attached  in  equity  relief  will  be  granted,  §  1674. 

power  of  court  to  order  levying  assessment  in  winding  up  pro- 
ceedings, §  1272,  note,  §  1273. 

provision   in   company's  charter  as  to    where  suits    are    to  be 
brought,  §  3501. 

remedies  within  order  must  first  be  exhausted  where  property 
rights  not  involved,  §  352. 

removal  into  federal  court:  statutes  to  prevent,  §  3497. 

stipulations  limiting  place  of  suing,   §  2519. 

statute   as   to   foreign   companies:   right   of   removal   to   federal 
court,   §   3498. 

statute  as  to  foreign  companies:  service  of  process  and  exclu- 
sive jurisdiction  of  state  court,  §  3497. 

statute  that  liceuse  foreign  company  be  revoked  on  application 
for  removal  of  suit  into  federal  court,  §  328. 

statute  void  against  foreign  company  which  excludes  removal  of 

'  suits  into  federal  courts,  §  328. 

subordinate  association  can  not  be  deprived  of  charter  without 
hearing,   §  357. 

suit  not  brought  in  proper  court:  time  limit  for  suing,  §  3206. 

where  action  may  be  brought— generally,  §  3503. 

whether  arbitration  clause  ousts  courts  of,  §  2530. 
See  Equity:  Statute. 
JURY— cannot  change  measure  of  damages  agreed  upon,  §  3454. 
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JURY    Continued. 

right   of  trial   by  not  impaired  by    statute  as  to    dissolution   of 
company,  §  3590. 

special  findings :  practice.  §  3715. 

See   Verdict. 
JURY:    INSTRUCTIONS— §S  3711-3713. 

[juster's  authority  to  waive  [.roofs  of  loss,  §3391. 

application  of  insurance  money,  §  2314. 

deatb  from  Inhaling  coal-gas,  §  _«',20. 

death  from  use  of  liquor,  §  2C12. 

deliverj   of  policy  and  paymenl  premium,  §  75. 

erroneous  that  Insurer  bound  to  rebuild  at  any  cost,  §  31G3. 

increase  of  risk,  §  2208,  oote. 

pro  rata  liability:  damages,  §  34G0 

proximate  cause,  §  2S'.'.:\. 

recovery  on  life  certificate:  deduction  of  expenses,  §  3403. 

suicide,    §   2001.   note. 

suicide,  where  no  stipulation  against,  §  2650,  note. 

to  reduce  verdict:  proceeds  of  sale  of  wreck,  §  3455. 

under  influences  of  liquor,  §  2012. 

voluntary  exposure  to  unnecessary  danger,  §  2022. 
JURY— QUESTION   FOR-  acceptance,  §§55,  63. 

age  ami  condition  of  building:  damages,  §34.".".. 

answers  as  to  occupation,  §  2074. 

application,  §  55. 

evidence  of  waiver  of  formal  proofs  of  loss,  §  5S0. 

evidence  of  waiver  of  notice  of  loss,  §  3359. 

forfeiture:  notice  of  assessment,  §  1332. 

materiality  of  facts:  representations,  §  1S98. 

may  tind  renewal  where  overdue  premium  received,  even  though 
certificate  good  health  required.  §  1400. 

to  fix  indemnity:  damages,   §  3455. 

reasonable  time:  acceptance:  policy,  §  55. 

reasonable  time  for  acceptance  policy,  s  55. 

reasonable  time  for  payment  premium,  §55. 

reasonable  time  for  removal  of  building  is  for.  §  1900. 

reasonable  time:  rebuilding  or  repairing.  §  3162. 

rescission  or  cancellation:   whether   question   of  law  or  fact,   § 
10S2. 

suflieient  excuse  for  reinstatement,  §  1278. 

valid  reason  as  ground  for  reinstatement  is  for  jury,  §  1276. 

waiver  of  prepayment  of  premium  is.  §  76. 

waiver  of  prompt  payment  of  premium.  §  1211,  note. 

when  need  doI  exclude  estimate  of  repairs,  §8104. 

whether  application  lias  been  rejected,  §  55. 

whether  benzine  burning  Quid,  §2202. 

whether  concealment  of  mortgage,  etc.,  is  willful,  may  be  sub- 
mitted  to,   §  2015. 

whether  contract  exists  In  case  of  credit  for  premium,  §  84. 

whether  letter  containing  notice  properly  mailed.  §  1211,  note. 

whether  risk  increased  l.y  alteration,  §2194. 

whether  ship  delays  an  unreasonable  time  in  port,  §  1494. 

whether  ship  has  arrived,  §  1540. 
"JUSTICE"    deatb  "by  bands  of,"  §  2611. 
KEROSENE— prohibited  articles,  §  2203. 
KILLING— assured  by  beneticiary.  §  S:>,3. 

assured  by  Insane  beneticiary.  §  834. 

assured  by  sane  assignee,  §  836. 

assured;  effect    When   involuntary,    §   835. 
intentionally:  accident  risk.   ?  2882. 
See  Deatb. 
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KNIGHTS  OF  PYTHIAS— who  may  be  beneficiary,  §  737. 
KNOWLEDGE— by  beneficiary  of  contents  of  policy,  §  848. 

facts  not  within  assured's  knowledge:    degree    of  diligence  re- 
quired, §  1823. 
of  acts  of  tenants:  increasing  risk.  §  2222. 
of  agent  and  insurer  generally,  §  515. 
of  agent:  bow  far  binding,  §  397. 

of  agent  not  obtained  in  course  of  employment:  waiver,  §  544. 
of  agent  obtained  in  individual  capacity,  §  546. 
of  assured  as  affecting  unlawful  use  of  premises,  §  2218. 
of  assured:  concealment,  §§  1S46-1S49. 
of  assured:  health:  latent  disease,  §  2010. 
of  assured:  seaworthiness.   §   2157. 
of  assurer:  concealment,  §§  1850-1854. 
of  assurer:  notice  of  loss  in  daily  paper,  §  107. 
of  assurer  or  his  agent:  mortgage:  concealment,  §  2023. 
of  assurer:  prior  policies  issued  by,  §  24S8. 
of  assurer:  waiver:  proofs  of  loss,  §§  3369,  3370. 
of  embargo  by  assured,  §  1484. 

of  underwriters  as  to  ports  and  places:  concealment,  §  1819. 
presumption  of  as  to  notorious  facts.  §  1845. 
want  of,  of  untruth  of  warranty,  §  1964. 

See  Agent;  Concealment;  Waiver. 
LABOR  AND  MATERIALS  included:  adjustment:  one-third  new,  § 

3080. 
LACHES— as  affecting  defense  to  action  to  recover  assessments,  § 
514. 
of  principal  on  agent's  bond:  action:  notification  of  sureties,  § 

709. 
ship-owners  in  providing  funds  at  ports  of  destination,  §  3118. 
when  prevents  successful  defense  of  fraud  to  action  on  note,  § 
1311. 
LADEN  ON  DECK.     See  Deck  Cargo:  Deck  Load. 
LADEN  OR  TO  BE  LADEN— attachment  of  risk  on  freight  under 
valued  policy:  part  only  of  goods  laden,  §  1610. 
between  designated  points:  attachment  of  risk,  §  1575. 
freight  of  goods,  §  1609. 
freight  valued,  §  2934. 

See  Loading. 
LADING— goods  at  intermediate  port:    attachment    risk,    §§   1570, 
1571. 
order  to  insure  engrafted  on  bill  of,  §  669. 
warranty  as  to,  §  2066. 

See  Bill  of  Lading;  Port  of  Lading. 
LAMP  BURNING,  not  "fire,"  2779. 
LAMP  SOOT:  fire  loss,  §  2779. 
LAND— covenant  to  insure  may  run  with  land.  §  23. 

goods  on,  may  be  insured  while  awaiting  shipment,  §  1565. 
goods  put  on,  suspension  of  risk,  §  1473,  note, 
goods  temporarily  on,  how  far  covered  by  marine  risk,  §  1565. 
insurance  does  not  run  with,  §  23. 
LAND  DANGERS:  marine  risk,  §  2788. 
LAND  RISKS:  voyage  policies  against,  §  174,  note. 
LANDING  GOODS  not  permitted  by  government,  freight  earned,  § 
1617. 
to  be  transported  by  railroad  ends  marine  risk,  §  1565. 
when  marine  risk  continues,  §  1565. 
LAPSE  of  policy  by  accident  as  excuse  for  nonpnyment  premium, 
etc.,  §  1352. 
to  society,  when  no  beneficiary  designated,  §  739. 
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LARCENY:  Indictment  of  agent  for,  5  707. 

See  Theft;   Thieves. 
LAUNCH  OF  SHIP    description,  g  1766. 
LAI  N'CHED,  safely  launched,  attachment  of  risk,  §  14S5. 

S(  e  i   g  iters. 
I  aw  :  adequate  remedy  at:  equity,  gj  3508,  3528  3530. 

affording  no  adequate  remedy:  equity  may  rescind  or  cancel,  5 

1674. 
condition  conflicting  with  settled  rule  of:  waiver  of  proofs  of 

loss:  agent,  §  .".in. 
contract  violating  prohibitory  or  positive  law,  void,  §  250G. 
death  In  violation  of,  5§  2606-2610. 
general  rule  of:  where  mode  prescribed  by  charter  differs  from: 

beneficiaries,  §  745. 
Is  part  of  contract,  S  -:'"'; 
Uens  created  by  operation  of:  alienation,  §  22T>1. 
of  place  of  termination  of  adventure:  adjustment:  general  aver- 
age, g  3464. 
of  the  case,  §  3721. 

rule  of,  whether  controlled  by  usage,  §§  249,  250. 
Will  be  upheld  in  construction,  §  21"). 

See  Court:  Jurisdiction:  Prize  haw:  Statute. 
LAWFUL:  insurable  interest  must  be,  §  S93. 
"LAWFUL  HEIRS"  as  beneficiaries,  §783. 
LAWS  of  belligerent  nations:  how  far  binding,  §  287. 
of  lodge,  self-executing:  suspension  member,  §  407. 
of  siaic    benevolenl  and  fraternal  organization  subject  to.  §252. 
of  United  States  or  states:  by-laws  must  not  be  contrary  to,  § 
373. 
LAZARETTO,  goods  deposited  in:  marine  risk  ends,  §  1565. 

If  usual  place  of  landing  goods,  risk  ends  on  landing,  §  1589. 
LEAK  IN  VESSEL:  proximate  cause,  §  2833. 
LEAKAGE  AND  BREAKAGE:  marine  risk.  §  27S9. 
LEAKAGE,   ORDINARY   OR   EXTRAORDINARY:   excepted    risk: 

marine,  §  2719. 
LEASED  GROUND,  building  on:  warranty  of  title,  §  2044. 
LEASEHOLD— interest:  warranty,  §  2044. 
LEDGERS  OF  ASSURED:  evidence  of  value,  §  3709. 
LEGACY,  purchaser  of,  life  risk:  Insurable  interest  of,  §  993. 
"LEGAL  HEIRS"  as  beneficiaries,  §  783. 
LEGAL  OR  EQUITAELE  TITLE:  insurable  interest.  §  896. 
"LEGAL  REPRESENTATIVES"  as  beneficiaries,  §§  786,  793. 
LEGATEE,  executor  and  holder  of  policy  as  collateral:  joinder  of 

parties,   §  3G45. 
LEGISLATION  concerning  insurance  companies,  §  327. 

See  Statute. 
LENDER'S  insurable  Interest  in  bottomry  or  respondentia,  §  1018. 
LESSEE  and  sublessee:  Insurable  interest,  s  961. 
profits  of:  hiss  of.  §  2S07. 

purchaser  from:  insurable  interest  of,  §  9G2. 
LESSOR:  covenant  with  to  insure,  §  23 
insurable  interest.  §  9G0. 
Insurance  by:  right  to  proceeds,  §  3573. 
released  from  liability  for  loss:  subrogation,  §  3541. 
LETTER  OF  MARQUE:  cruising  and  making  prizes:  deviation,  § 
2435. 
description,  §   1771. 
on  board,  whether  need  be  disclosed.  §  1833. 

See  Change  of  Voyage,  Deviation,  and  Liberty  Clauses. 
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LETTERS  containing  account  of  loss:  marine,  proof  of  loss,  §  C279. 
evidence,  §  3825. 
evidence  of  receipt  of  proofs  of  loss,  §  3765. 
showing  waiver  of  proofs  of  loss,  §  3392. 
See  Mail. 
LETTERS  OF  ADMINISTRATION:  evidence,  §  3772. 
"LEVIED  ON":  effect  as  to  alienation,  §  2277. 
LEVY:,  officer  making:  insurable  interest  of,  §  959.  , 

on  goods:  owner's  insurable  interest,  §  950. 
LEX  LOCI  of  termination  of  adventure  governs  adjustment,  gen- 
eral average,  §  3464. 
LEX  LOCI  CONTRACTUS:  assignment,  §  232. 
construction,  §§  225,  226,  227. 
general  average:  adjustment,  §  3464. 
mutual  benefit  society,  §  228. 

See  Place  of  Contract. 
LIABILITY  for  assessment  after  loss,  forfeiture  or  suspension,   § 
1256. 
for  assessment:  agreement  contrary  to  statute,  §  1255. 
for  assessment  does  not  exist  where  "duplicate"  policy  fraudu- 
lently issued,  §  1304. 
for  assessment:  prior  and  subsequent  losses,  §  1256. 
for  assessment  upon  cancellation,  surrender,  withdrawal,  §  1268. 
for  loss  in  case  of  embargo,  §  1484. 
for  premiums  after  forfeiture,  §  1169. 
limited:  measure  of  damages,  §§  3460,  3461. 
neglect  of  agent  to  effect  valid  policy,  §  679. 
of  administrator  to  surviving  child  as  beneficiary,  §  798. 
of  agent:  duty  to  settle  loss,  §  676. 
of  agent  for  concealment,  §  682. 
.  of  agent  for  loss  when  directed  to  insure,  §  669. 
of  agent  for  the  premium,  §  6S1. 
of  agent— generally,  §  678. 
of  agent  in  New  York:  statute,  §  713,  note. 

of  agent:  obligation  to  go  outside  particular  place  to  effect  pol- 
icy^ §  669. 
of  agent  or  broker  for  premium,  §  1150. 
of  agent  ordered  to  insure  when  he  departs  from  usage  or  usual 

form  of  policy,  §  671. 
of  agent:  payment  of  loss,  §  677. 

of  agent  to  insure:  neglect  to  advance  premium,  §  672. 
of  assignee  of  owner  for  freight  money,  §  2920. 
of  insolvent  insurers,  when  fixed,  §  3595. 
of  insurer  contingent:  carrier:  construction,  §  2757. 
of  insurer  for  agent's  frauds,  etc..  §  684. 
of  insurer  for  conversion  of  property,  §  2758. 
of  insurer  under  sue  and  labor  clause.  §  2818. 
of  members  for  assessments  on  policies  to  nonmembers,  §  1271. 
of  members,  payment  of  on  withdrawal,  §  1650. 
of  officers  of  insurer,  §  683. 

of  owners  and  members:  shipping  clubs  or  associations,  §  178. 
of  purchaser  of  mortgaged  premises  for  previously  advanced  pre- 
miums. §  1162. 
of  railroad  for  fires,  §  SOS,  note, 
of  reinsurer,  §  131. 

of  reinsurer— agreements  affecting,  §  132. 
of  reinsurer — compromise — insolvency  of  insurer,  §  134. 
of  reinsurer:  insolvency.  §  117. 
of  reinsurer:  pro  rata  clause,  §  133. 
of  reinsurer  to  insurer,  §  117. 
Joyce,  Vol.  IV.— 239 
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LIABILITY    Contimu  d. 

of  several  underwriters  for  repairs  is  separate  and  not  as  part- 
ners. J  3055. 
of  thud  party  tor  payment  of  premium,  §  1148. 
of  underwriters  on  Lloyd's  policy:  when  Joint,  when  severable, 

135,  note, 
of  voluntary  or  gratuitous  agent,  5  GSO. 
of  warehouseman,  g  2823. 

of  warehouseman  under  agreement  with  carrier  to  insure.  §  2750. 
on  note  after  Loss,  g  1228. 
on  note  after  termination  of  contract  and  surrender  of  policy,  § 

1226. 
on  note  for  losses  prior  to  membership,  §  1224. 
on  note  in  case  of  Insolvency,  §  1231. 
on  noie  Incurred  by  defaull  In  payment  assessment,  §  1230. 
on  note:  when   it   continues  until  policy  surrendered  and  all  as- 
sessments paid,  g   1225. 
on  premium,  etc.,  notes:  generally,  §  1222. 
on  premium  note  by  neglect  to  bave  policy  canceled,  g  1044. 
release  of  stockholders  in  violation  of  creditor's  rights,  ?  3594. 
to  others:  persons  intrusted   with  safe-keeping  or  care  of  prop- 
erly: Insurable  interest,  §  898. 
to  others:  railroad  companies:  Insurable  interest,  §  SOS. 
when  absolute  on  note,  when  not,  §   1223. 

See  Contribution:   Damages. 
LIABILITY  POLICIES  are  accident  Insurance.  §8. 
LIBEL:  payment  after,  of  loss  of  cargo:  subrogation,  §  353S. 
LIBELANT:  insurer  joined  as  colibelant,  §  3644. 
LIBERTY  CLAUSES.    See  Change  of  Voyage. 

LICENSE:  agent  foreign  company  acting  without:  action  against.  § 
713. 
by  state  refused:  forming  new  company  and  using  endowment 

'fund.   §  3598. 
by  what  authority  granted,  §  2571. 

defined:  authority  conferred  thereby:  illegal  trade,  §  2570. 
foreign  company:  revocation  of:  anti-compact  laws,  §  ;;°'j. 
insurance  on:  what  is  a  loss,  §  27?>4. 
legality  and  construction  of,  §  2571,  note, 
liquor  sold  without  unlawful  use  of  premises,  §  2536. 
Lloyd's,   g  335,   note. 

power  of  commissioner  to  grant  or  revoke  is  ministerial.  5  327. 
privilege  to  tax  license:  stock  not  exceeding  certain  amount  ille- 
gal  business,    §   2536. 
When  agent's  rights  may  not  be  abridged  though  acting  for  un- 
licensed company,  §  714. 
LICENSE  TAX  OB  IKE  need  not  be  equal  and  uniform,  §  327. 
payment  of,  §  327. 

See  Statutes. 
LICENSE  TO  TRADE  cannot  operate  retroactively:  return  of  pre- 
mium, g   1  105. 
is  subject  of  insurance:  alien  enemy,  §  308. 
war.    g   203. 
LIE  IN  SAFETY.     See  Ship. 
I.I  EN:  abandonment,  §  20S0. 

created  by  operation  of  law:  alienation.  §  2257. 

equitable,  of  wife:  policy  as  security,  $  Mii. 

for  advances:  Insurable  interest,  §  997. 

for  premium.  §§   1131,   1132. 

for  purchase  money:  encumbrance.  §  2020. 

for  repairs,  etc.:  bottomry,  §  3060. 
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for  taxes:  encumbrance:  warranty,  §  2021. 

guaranty  against  unmarketableness  of  mortgage  by  reason  of, 

§  2794.' 
insurable  interest,  §  1001. 
judgment:  encumbrance,  §  2020. 
judgment,   warranty,   disclosure,   §   2019. 
mechanic's  lien:  encumbrance.  §  2020. 
mortgagee  of  ship:  warranty,  §  2020. 
mortgagee  on  insurance  money,  §  3523. 
no  claim  against  cargo  owners  by  way  of:  freight,  §  2922. 
of  agent  and  broker:  when  it  attaches  and  what  it  covers,  §  G90. 
of  agent:  assignment  of  policy,  §  691. 
of  agent:  how  lost  or  waived,  §  G93. 
of  agent:  revival  of,  §  094. 
of  assignee  on  paid-up  policy,  §  842. 
of  bottomry  and  prior  mortgage:  priority,  §  3119,  note, 
of  cargo  owner  on  sbip:  general  average,  §  3441. 
of  creditor  holding  as  collateral,  §  2324. 
of  former  policy,  nondisclosure  of,  §  2020. 
of  master  on  cargo  till  average  paid,  §  3443. 
of  ship-owner  in  special  cargo:  insurable  interest  of,  §  1005. 
of  ship-owner  on  cargo  for  freight,  §  2920. 
of  subagent  or  broker,  §  692. 

omission  to  state  not  breach  of  warranty,  §  2045. 
on  funds  where  check  given  before  insolvency,  §  3597. 
on   policy  moneys,   when   may  be  created  by  payment  of  pre- 
miums, §  1149. 
on  policy:  third  party  paying  premium,  §  1148. 
on  premium  notes  and  funds,  §  1221. 
on  vessel:  expenses  under  rescue  clause,  §  2818. 
seamen  have  a,  for  wages  earned,  §  1022,  note, 
wife  has  equitable  lien  on  premiums  advanced,  §  1148. 
See  Bottomry:  Equitable  Lien:  Maritime  Lien:  Mechanic's  Lien. 
LIENOR  on  Ship:  abandonment,  §  2902. 
LIFE:  deviation  to  save,  §  2425. 

expectation  of  continuance  of:  insurable  interest,  §§  897,  899. 
loss  of  by  explosion:  recovery  back  of  money  paid  therefor  by 

assured.  §  2S01. 
saving  of,  justifies  deviation,  §  2417. 
time  when  insurable  interest  must  exist,  §  901. 
LIFE  INSURANCE  a  valid  contract,  §  2509. 
alien  enemies,  §  2S8. 
covers  cattle  insurance,  §  8. 
defined,  §  7. 

formerly  invalid  in  France.  §  vii. 
not  contract  of  indemnity,  §§  25,  26. 
origin  of,  §  vii. 

time  when  insurable  interest  must  exist,  §  901. 
See  Titles  throughout  this  index. 
LIFE  INSURED:  insurable  interest  distinguished  from,  §  890. 
LIFE    INTEREST  OF    WIDOW  in  house    as  affecting  rebuilding, 

ere,  §  3171. 
LIFE  TOLICY:  assignee:  parties,  §  3G1G. 

death  before  issuance  of:  no  cuntract,  §  70. 
beneficiary's  interest  vested,  §  730. 

cannot  be  surrendered  without  beneficiary's  consent,  §  853. 
creditor's  rights,  §  85S. 

right  of  insured  to  dispose  of  same  by  will.  §  736. 
surrender  of  dependent  on  beneficiary's  consent,  §  1651. 
See  Policy. 
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LIFE  RISK:  liability  limited  after  one  year:  damages,  ?  3462. 
where  time  to  whieb  warranty  relates  Indefinite,  §  1968. 

..>  and  Losses,  and  other  Titles  throughoul  this  index. 
LIFE   TENANT-   righl  to  change  beneficiary  under,  §740. 

See  Tenant  for  Life. 
LIGHTENING    SHIP  io   refloat,   expenses  of:    general   average,   § 

LIGHTER   SIRE:  refloating  ship:  genera]  avei  3425. 

LIGHTERS,  cattle  pul  on,  to  be  landed,  g  2798. 

ees  or  owners  taking  charge  of  -r is  In:  end  of  risk,  § 

1599. 
employment  of  or  insurance  of:  when  expense  nol  recoverable: 

freight,  .-   1618. 
excepted  Crora  limited  liability  of  ship-owners,  §  2Sir»,  note. 
for  transporting:  seaworthiness,  §  2161. 
goods  in  transil  on:  when  covered,  g  1567. 

3  put  in  from  stranded  vessel:  general  average,  §  3441. 
goods  pin  into:  general  average,  g  3442. 
landing  of  goods  In:  continuance  of  risk,  §  1591. 
loading  cargo  from:  collision,  g  2751,  note, 
or  launches,  usage  to  land  goods  in,  duration  of  risk,  §  1589. 
risk  of    while    waiting    for    transshipment:  "safely    landed":  § 

1567. 
used  K»  land  goods:  usage,  §  258. 
LIGHTNING:  electricity:  lire.  §  2701. 
per  se  is  not  fire,  §  277'. I. 
whether  loss  by  fire,  §  2790. 
LIGHTNING    POLICY:   death    of   cattle:   certificate   of   veterinary 

surgeon,  §  3314. 
LIGHTNING  RISK  may  cover  loss  by  tornado,  §  2825. 
LIGHTS  for  vessel:  seaworthiness,  §  21G0,  note. 
misrepresentations,  §  2<h;t. 
of  vessel:  collision,  §  2751,  note, 
prohibited  articles.  §  2203. 
LIMITATION  CLAUSES  contrary  to  statute,  §  3224. 
delay  in  furnishing  proofs  of  loss.  §  3381. 
forbidding  assignment  valid,  §  2324. 
liability:  measure  of  damages,  ss  3460-S462. 
proofs  of  loss:  death  of  insured  without  beneficiary's  knowledge, 

§  3372. 
time  for  furnishing  notice  and  proofs  of  loss.  §§  32S0.  3281,  3282. 
time  for  furnishing  notice,  etc.,  of  death,  ss  :;u77.  :::j7^. 
time  for  furnishing  proofs  of  loss,  §  3275. 
time  for  furnishing  proofs  of  loss:   waiver.   55  3366,  3367. 
when     time     commences     to    run:   notice   of     injury   or   death.    g§ 

3283,  3284. 
when    time    limitation    commences  to  run,   §§  31SS,  3189,  3190, 
3191   3192. 
LIMITATION  CLAUSES  AFFECTING   ACTIONS. 

"after  the  happening  of  the  death  on  account  of  which  the  action 

is  brought,"  g  3189. 
after  the  loss  "shall  liave  become  due,"  §  3191. 
bill  for  reformation  of  policy,  §  322-_'. 

breach  of  condition   is  matter  of  defense:  excuses  for  noncom- 
pliance need  nol  be  pleaded,  §  "uu". 
commencement  of  action:  award.  ^  3254. 
denial  of  liability  does  not  waive  bringing  suit  within  specified 

time.   §  3212. 
denial  of  liability  waives  provision  that  suit  cannot  he  brought 
until  a  certain  time,  §  3211. 


INDEX.  3813 

LIMITATION  CLAUSES  AFFECTING  ACTIONS— Continued. 

dismissal  of  suit  brought  before  expiration  of  time  and  bringing 
of  another  suit  after  expiration  of  period  limited,  §  3204. 

same  subject:  exceptions  in  statutes  of  limitation  not  applicable, 
§   3205. 

effect  of  attempt  to  sue  in  foreign  court  having  no  jurisdiction, 
§  3206. 

effect  of  clause  where  company  insolvent,  §  3217. 

effect  of  garnishment  proceedings,  §  3203. 

effect  of  injunction  preventing  payment  and  receipt  of  money, 
§   3213. 

effect  of  limitation  on  action  to  recover  back  premiums.  §  3197. 

effect  of  provision  in  charter  limiting  action  to  particular  forum, 
§  3195. 

effect  of  stipulation  in  contract  limiting  action  to  particular  for- 
um, §  3194. 

effect  of  waiver  of  proof  -where  policy  provides  that  no  suit  can 
be  brought  until  certain  number  of  days  after  proofs  fur- 
nished, §  3210. 

limitation  does  not  bar  action  against  company  for  fraud,  §  3198. 

limitation  of  action:  condition  controls  statute,  §  163,  note. 

limitation  runs  against  infant  beneficiaries.   §  3196. 

limitation  to  certain  time  after  the  loss  shall  occur,  §  3188. 

mistake  in  date  of  policy  no  excuse,  §  3199. 

"one  year  from  the  time  of  the  alleged  injury,"  §  3192. 

payment  to  mortgagee  of  his  amount  of  loss  no  waiver  of  limita- 
tion as  to  mortgagor,  §  3216. 

plaintiff's  prosecution  for  arson  no  excuse,  §  3200. 

provision  making  loss  payable  after  certain  number  of  days,  § 
3182. 

provision  making  time  dependent  on  act  of  insurer,  §  3185. 

provision  that  if  adjustment  not  satisfactory  suit  must  be 
brought  within  certain  time:  effect  of  adjustment,  §  3208. 

request  for  further  proof  waives  limitation  as  to  time  of  bring- 
ing suit,  §  3209. 

stipulations  as  to  the  time  of  bringing  suit:  construction  of,  when 
valid,  §  3181. 

substitution  new  party  plaintiff  or  defendant  after  expiration  of 
time,  §  3218. 

time  limit  for  suing  affected  by  statute,  §§  31S4,  3210. 

time  limit  for  suing:  arbitration,  §  3254. 

time  limit  for  suing:  cause  of  action  arising  in  another  state, 
§  3224. 

time  limit  for  suing:  pleading,  §  3677. 

time  limit  for  suing:  waiver,  §  602. 

time  limit  for  suing:  waiver  by  offer  to  pay,  §  33S7. 

time  limit  for  suing:  when  none  specified,  §  3224. 

time  limit  for  suing:  when  statute  commences  to  run,  §  3224. 

"unless  prosecuted  within  one  year  from  the  date  of  the  loss," 
§  3193. 

validity  of  charter  provision  limiting  time  for  issuing  execution, 
§  3201. 

waiver  by  acts  of  insurer:  negotiations  for  adjustment,  §  3207. 

waiver  of  limitation  may  be  by  agent,  §  31S3. 

what  will  excuse  failure  to  comply  with  limitations:  other  in- 
stances, §  3220. 
when  action  is  deemed  to  be  commenced.  §  31S7. 
when  failure  to  comply  with  limitation  is  not  excused:  cases  gen- 
erally, §  3221. 
when  limitation  as  to  time  of  bringing  suit  may  be  void,  §  31S4. 
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when  time  Cor  suing  commences  to  run:  award,  §  3254. 

when  time  of  limitation  commences  to  rnn:  life    mutual  benefit, 
1186. 

where  Impossible  to  comply  with  provision  on  accounl   ol   war, 
21  i. 

where  Insurer    agrees  to    transfer  of    action  to  another    court: 
waiver,  §  3219. 

where  lasl  day  <>f  time  limited  falls  on  Sunday,  §  3202. 

where  suit  commenced  In  time  but  summons  cannol   be  served: 
absence  of  defendant,  g  3215. 

where  time  for  bringing  action  is  controlled  by  statute,  g  3224. 

within  a  certain  time  "after  the  fire,"  g  3190. 
LIMITATIONS,  implied  are  controlled  by  usage,  §  254. 

See  Statute  of  Limitations. 
LIQUOR:  death  from  use  of  Intoxicating:  excepted  risk,  5  2612. 

prohibited  articles,  §  2204. 

sold  -without  license:  unlawful  use  of  premises,  §  2536. 
See  Alcoholic  Stimulants. 
LITIGATION  :is  an  excuse  for  delay  in  levying  assessments,  §  1300. 

pending,  nondisclosure  of,  §2025. 
LI\  ii;  AFFECTION,  statements  as  to,  §  2010. 
LIVESTOCK:  beating  mare  till  it  dies,  §  2851. 

horse  bought  after  policy  effected:  risk  attaches,  §  001. 

Insured  as  "farm  property,"  §  20S0. 

marine  risk,  §  1741. 

skives,  §  2701. 

warranted  free  from  mortality  and  jettison,  §  2674. 
See  Cattle. 
LLOYDS:  advances  under  policy  at:  insurable  interest,  §  007. 

agent  of,  who  assists,  not  guilty  of  offense,  §  335,  note. 

cannot  be  licensed,   §  335,  note. 

conditions  as  service  of  notice  and  proofs  on  attorney  In  fact,  § 
:::::..  note. 

customs:  deck  load,  §  3419,  note. 

customs:  general  average:  voluntary  stranding,  §  3423,  note. 

execution  of  policy,  §  178. 

form  of  memorandum  clause,  §  2606. 

Identity  with  insurance,  §  iv. 

lists,  contents  of,  how  far  binding  on  underwriter,  §§  1S10,  1811. 

origin  of  name,  §  iv. 

particular  or  local  usage  controlling  rule  of  law,  8  250. 

policy:  liability  of  underwriters,  joint  or  several,  §335,  note. 

quo  warranto  to  oust.  §  335.  note. 

restrictions  on  insurance  by,  §  335. 

usage  at  as  to  adjustment,  g  250. 
LOADING  aboard  ship  "at"  port  or  ports:  attachment  risk,  §  15S6. 

at  specified  port,  continuance  of  risk',   g   1533. 

cargo  from  lighter:  collision,  §  2751,  note. 

completed  at  different  ports:  deviation,  g  i2.",so. 

elsewhere  than  "at"  designated  place  may  be  justified.  §   15S0. 

more  than  "registered  tonnage"  of  ship:  warranty,  g  1949, 

port  of,  what  constitutes  such  port  under  risk  "at  and  from,"  §§ 
1578,   1570. 

risk  on  freight  will  attach  only  on  goods  laden   when  no  con- 
tract   U<v   gOOdS   exists.    §  1000. 

true  porl  of,  should  be  disclosed,  §  1834. 

vessel  fitted  at   place  of.  to  receive  contracts  for  cargo:  risk  on 
chartered  freight,  §  1023. 
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LOADING— Continued. 

vessel:  risk  on  freight  will  only  attach  from,  when  so  stipulated, 
§  1G08. 

See  Laden  or  to  be  Laden:  Unloading:  Reloading. 
LOAN:  agent's  power  to  negotiate  renewal  of  loan,  §  405. 

of  company:  deduction  from  insurance  money  due  wife,  §  844. 
LOCAL  AGENT.     See  Agent. 
LOCAL  LODGE.     See  Lodge. 
LOCALITY  important  in  fire  risks,  §   1742. 

limitation  of  risk  to  particular  locality— reinsurance,  §  123. 
See  Description  of  Property. 
LOCATION  of  building:  warranty,  §  I960. 

personal  property:  misdescription  by  agent,  §  473. 

warranty  as  to  other  buildings— remaining  unchanged,  §  2080. 

whether  a  warranty,  §  20G8. 
LOCKJAW,  death  from.    See  Tetanus. 
LOCOMOTIVE  ENGINEER  protected  by  general  accident  ticket,  § 

2867. 
LOCUS  POENITENTLE:  completion  of  contract,  §62. 
LODGES:  agency  of  subordinate  lodges,  §  407, 

benefit  society  doing  business  through:  whether  insurance  com- 
pany, §  345. 

contract  when  complete  without  certificate,   §  53. 

contribution  by  subordinate  to  supreme,  §  354. 

custom  of  officers  of  as  affecting  payment  assessments,  §  1278. 

death  of  member  during:  assessments,  §  1282. 

delegation  of  power  by,  §  356. 

effect  of  decision  by  official  body  created  by  constitution  of  or- 
der, §  353. 

payment  assessment  to  local  lodge,  §  1278. 

power  of  disposal  of  funds,  §  354. 

specific  purpose  of  contribution,  §  354. 

subject  to  laws  of  state  and  jurisdiction  of  courts,  §  352. 

subordinate  association  cannot  be  deprived  of    charter  without 
hearing,  §  357. 

subordinate  lodge,  §  3310. 

subordinate  lodge  may  collect  assessments,  §  1278. 

subordinate    lodge — waiver   of     irregularity   in    organization   of 
lodge,  §  350. 

treasurer  of  local  lodge  may  be  trustee,  §  628. 

waiver  by  subordinate  lodges,  §  1382. 

when   payment   not   necessary   of   assessment   levied   by   grand 
lodge,  §*1278. 

where  local  lodge  has  failed  to  remit  dues,  etc.,  to  supreme  lodge, 
§  1278. 

See  Power. 
LOG  AND  TIMBER  insurance:  origin,  §  x. 
LOG-BOOK:  evidence:  production  of,  §  3825. 
LOSS:  acceptance  of  premium  after:  custom:  waiver,  §  1374. 

addition  of  by  jettison  and  salvage  expenses,  §  2715. 

adjustment,  allowance  and  collecting:  waiver:  forfeiture,  §  1378. 

adjustment  of  by  agent— how  far  binding  on  insurer,  §  586. 

after  suspension  of  risk:  payment  of  premium,  §  1116. 

agent's  powers  after,  §  598. 

agreement  completed  before:  delivery  of  policy  or  certificate,   § 
103. 

agreement  for  arbitration  subsequent  to,  §  3250. 

agreement  incomplete  at  time  of  loss:  delivery  policy,  §  104. 

agreement  subsequent  to.  for  arbitration,  §  3250. 

"American  clause,"  §  2496. 
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amoanl  of:  evidence,  SS  8769,  .".771. 

amount  of:  who  entitled:  mortgagor  and  mortgagee,  §  2314. 

application  of  money  by  tgagee,  g  231  i. 

gnment  after  does  no1  defeat  recovery,  §  1104. 
assignment  after:  parties  to  action,  §  oG20. 
assignment   before,  g  2306. 
assignment  of:  righl  to  rebuild,  §  3156. 
assured's  knowledge  before  and  after  risk  attaches,  §  lfi7. 
basis  of  Bettlemenl  made  with  one  of  two  insurers,  g  249S. 
before  agent  forwards  risk  and  premium,  g  -17. 
before  application   received— agent's   negligence,   §  57. 
before  date  contract:  policy  retroactive,  g   L05. 
before  delivery   policy— premium  to  be  paid  before  delivery,   S 

L03. 
before  war,  §  290. 

both  parties  Knowing  of  when  policy  executed,  g  106. 
breach  of  warranty  avoids  though  no1  cause  of,  §  1975. 
by  ilisiinct  tires:  demand  for  arbitration,  g  3244. 
bj   excepted  risk:  premium  returnable,  §  1396. 
canal  boat:  fire  as  proximate  cause,  g  2833. 
cancellation  after  In  equity,  S§  1678  1680. 
cancellation  and  rescission  after,  g  1663. 
caused  by  negligence,  etc.:  marine  risk,  g  2C.72. 
caused  by  negligence  or  wrong  doing  of  third  party:  release:  sub- 

rogation,  §§  3540,  3541. 
cargo  being  transported  from  shore  to  ship,  §  258. 
collision:  proximate  cause,  §  2833. 

compliance  with  warranty  before  loss:  breach,  §  1970. 
concealment  of  when  effecting  policy,  §  lo7. 
curing  original  unseaworthiness  before,  §  21S1-2183. 
declaration:  pleading,  §  3678. 
deduction  of  note  from,  §  12?>7. 
during  temporary  increase  of  risk,  §  2239. 
duiy  of  agent  to  settle,  g  t «T< ;. 
effeel  of  assignment  after,  g  2322. 
exception  of  under  specified  percentage:  deduction  of  premium, 

§  2720. 
evidence  of:  proximate  and  remote  cause,  §  37GS. 
expense  for  repairs  as  a  part  of,  §  1553. 
expense  of  ascertaining  and  proving,  §  2717. 
expense  to  ascertain  extent  and  cause  of  loss.  5  3106. 
lire  commenced:  acceptance  thereafter  by  mailing  letter,  5  107. 
from  specified  cause:  exception  of,  followed  by  qualifying  clause, 

2675. 
if  risk  has  attached  assured   not  obligated  to  notify  assurer  be- 

fore  delivery  policy,  g   108. 
imminent  assurer  cannot  cancel.  ?  1662. 

Incurred  before  expiration  of  risk,  consequential  expenses,  §  1553. 
incurred   in  voyage  other  than  that   insured,  risk  on  freight  will 

not  attach,   g   1613. 
Insurance  made  after,  §  105. 
liability  for  in  case  of  embargo,  §  1484. 
liability  limited  to  invoice  value,  §  2713. 
liability  on  note  after,  g  1228. 
liability  to  assesMiieiii   a  tier.  §   1256. 
made  good  by  other  parties,  g  3485. 
meaning  of:  insolvency  of  debtors,  5  2787. 
member  joining  after  and  before  judgment  against  company  not 

liable  to  assessment ,  §  1257. 
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LOSS— Continued. 

mortgagor's  acts  after:  assignee's  rights.   S  2.°>21. 
need  not  be  connected  with  deviation.  §§  2442,  2443. 
need  not  be  connected  with  representation,  §  1925. 
nondisclosure  of  after  risk  attaches  and    before    delivery  policy, 

§  108. 
not  necessary  to  complete  assessment  at  once,  §  1300. 
notice  of  in  daily  paper,  §  107. 
obligation  to  pay  where  beneficiary  received  back  assessments, 

§  1430. 
occurring  prior  to  breach  of  promissory  warranty.  §§  1953-195o. 
of  freight  as  affected  by  transshipment  of  goods,  §  1017. 
of  freight,   none  though   ship  detained   by  government  and  she 

earns  freight  on  return  voyage,  §  1617. 
of  freight,  none  where  freight  earned  though  ship  be  abandoned, 

1617. 
of  property  after  rebuilding  and  within  term  of  policy,  §  3174. 
of  ship  by  scuttling:  proximate  cause,  §  2833. 
of  ship:  master  should  inform  owner.  §  3114. 
of  stranded  ship  and  cargo  by  fire:  proximate  cause,  §  2833. 
of  tolls,  ou  bridge  rebuilding,  not  recoverable.  §  1760. 
paid  by  assurer's  agent:  recovery  back  of,  §  704. 
paid  by  mistake:  recovery  back  of,  sec.  704. 
partial  interest  only  remaining  at  time  of,  §904. 
particular  account  of,  §  3289. 
particular  account  of:  reinsurance,  §  130. 
particular  account— waiver  by  agent,  §  596. 
payable  pro  rata:  reinsurance,  §  3456. 
payment  after,  of  assessment.  §  1284. 
payment  by  insurer  of  more  than  his  share:  pro  rata  clause,   § 

2495. 
payment  of:  duty  and  liability  of  agent  as  to,  §  677. 
payment  of:  equity:  specific  performance,  §  86. 
payment  of  overdue  premium  after,  §  1117. 
policy  issued  after  and  before  building  repaired.  §  3030. 
premium  not  paid  till  after  loss:  when  no  contract,  §  70. 
prior  to  deviation:  insurer  liable,   §§  2371-2373. 
prior  to  deviation:  temporary  deviation,  §§  2372-2373. 
prior  to  receipt  of  premium  paid  to  agent,  §  73. 
prorating:  compound  policies,   §  3456. 
risk  rejected  after,  §  59. 

settled  upon  false  representation  of  agent,  §  514. 
"shall  only  be  liable  for  deficiency,"  §  2496. 
should  be  total  in  wager  policies.  §  153. 
soot  from  chimney:  fire:  proximate  cause.  §  2S33. 
stipulation  as  to  preservation  of    property    after:  warranty,   § 

1961. 
tender  premium  after:  completion  of  contract,  §  70. 
termination  of  risk,  §  1450. 
through  agent  or  broker's  negligence  or  unskillfulness:  amount  of 

recovery,  §  717. 
when  interest  must  exist  at  time  of.  §001. 
when  must  be  Incurred  under  time  policy.  §  1493. 
within  time  extended  for  payment  of  premium  or  days  of  grace, 

§§  1118-1121. 
See  Abandonment  and  Total  Loss:  Adjustment:  Aggregation  of 
Losses:  Certificate:  Contribution:  Damages:  Notice  and  Proofs 
of  Loss:  Partial  Loss:  Prior  Loss:  Pro  Rata  Clause:  Proximate 
and  Remote  Cause:  Recovery:  Risk:  Total  Loss. 
"LOSS  OR  AVERAGE,"  exception  of:  expense  of  repairs:  one-third 
new,  §  2702. 
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LOSSES:  aggregation  of:  partial  loss:  percentage:  collision,  8  2703. 

aggregation  of  particular  and  general  average  losses,  g  2714. 

aggregation  of  successive  losses:  averag<         2703,  -Til,  2712. 
ssmenl  to  meet  those  anticipated,  5  1309. 

excepted  caused  by  unseaworthiness,  g  2157. 

from  negligence,  etc:  Insurance  by  common  carrier  against:  pub- 
lic policy,  g  2533. 

from  proper  vice  and  Intrinsic  nature  of  subject,  8  2i59,  note. 

fund  for  paymenl  of:  mutual  companies,  §  341. 

In  future:  cosi  of  rebuilding  less  than  Indemnity  stipulated:  sur- 
plus, g  3150. 

liability  to  assessment,  prior  and  subsequent  losses,  5  12.~0. 

on  policies  to  aonmembers:  member's  righl  to  deny  liability  for, 
§  1271. 

prior  to  membership:  liability  on  note  for,  §  1224. 

successive  losses,  §  ■  '<|1<">. 

to  bo  paid  in  full:  constitutionality  of  statute,   S  2515. 

what  charges  and  expenses  may  be  added:  averages,  §  2717. 

See  Excepted  Risks  and  Losses:  Risks  and  Losses:  Special  Risks 
and  Losses:  Successive  Losses. 
"LOST  OR  NOT  LOST,"  §§  105,  106. 

barratry,  §  2742. 

concealment  of  loss,  §  107. 

Insurance  on  goods,  §  1563. 

may  cover  loss  on  goods  prior  to  acquiring  interest  therein,   § 
L564. 

recovery  though  interest  not  acquired  till  after  loss,  §  901. 

under  open  running  policy:  risks  to  be  accepted  by  indorsement, 
§  1736. 
LOTTERY,  insurance  of,  void,  §  2531,  note. 
LUGGAGE.     See  Baggage. 

MACHINERY  breaking  down:  liability  for  loss  of  time:  chartered 
freight,  §  2783. 

breaking  or  derangement  of:  excepted  risk:  marine,  §  2679. 

of  ship:  refloating  or  forcing  ship  on  ground:  general  average, 
§  3424. 

of  steamer:  seaworthiness.  §261. 

option  to  repair  or  pay  damages,  §  3154. 
MAGISTRATE'S  CERTIFICATE.     See  Notice  and  Proofs  of  Loss, 

gg  3322-3328. 
MAIL    acceptance  mailed  must  not  differ  from  proposal,  §63. 

adoption  of  as  agent,  §  3300. 

application  and  premium  mailed  but  not  received.  §§  59,  62. 

Check  mailed  last  day  of  payment  premium,  §  1164. 

mailing  check  for  assessments,  g  1145. 

negotiations  through  as  to  completion  contract,  §  62. 

notice  actually  put  In,  §  62. 

notice  by  of  cancellation  must  be  received,  §  1669. 

notice:  computation:  time,  §  1339. 

notice  of  loss,   §   3291. 

payment    assessments,   §1163. 

payment  premium  through,  §  1100.. 

policy  mailed  but  never  delivered  by  agent,  §  62. 

policy  mailed  but  not  received  till  after  death  assured,  §  62. 

policy  received  ami  detained:  completion  contract,  §  63. 

proposal  by:  acceptance,  S  57. 

service  by  of  notice  ami  proofs  of  loss.  §  3300. 

service  by,  of  notice  of  time  of  payment  of  premiums,  etc.  §  1336. 

unstamped  letter  mailed  after  tire  commences:  completion  con- 
tract,  S   1<>7. 

when  place  of  mailing  is  place  of  contract,  §  231. 
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MALICIOUS  ACTS   of  insurance  officers   in   refusing  to   insure,   § 

2852 
MALIGNANT  PUSTULE,  §§  2866,  2878. 

accident  risk,  §  2628. 
MALUM   IN   SE:  contracts  founded   on   transactions   which   are,   § 

2507. 
MANAGER.    See  Agent. 

MANAGER  OF  MUTUAL  COMPANY:  party  plaintiff,   §  3654. 
MANAGING  AGENT   of   company:   liability    for   not    following   in- 
structions, §  665. 
MANAGING  OWNER:  shipping  clubs:  owner's  liability.  §  178. 
MANDAMUS— act  of  superintendent  giving  certificate  to  do  business 
not  reviewable  by,  §  328,  note, 
expulsion  members,   §   3520. 
foreign  company,  §  3478. 

refusal  to  levy  assessment,  §§  3470,  3473,  3474. 
to   commissioner  not  compelled   to  issue   certificate:   retaliatory 

laws,  §  329. 
to  compel  removal  of  suit  to  federal  court:  statute  as  to  service 
process,  foreign  company,  §  328,  note. 
MANIFEST  OF  SHIP:  goods  not  mentioned  in:  insurance  not  void, 

§  2542. 
MANUFACTORIES,  factories,  mills,  description,  §  1751. 
use  and  occupation,  §§  2106-2108. 

See  Factory. 
MANUFACTURERS:  fire  used  by,  §  2706. 
MANUFACTURING:  stock  in:  description,  §  1774. 
MAPS  used  in  fire  risks,  effect  upon  insurer's  knowledge:  conceal- 
ment, §  1852. 
MARGINAL  REFERENCES:  when  and  when  not  part  of  contract, 

§  195. 

See  Construction. 
MARGINAL  WRITINGS:  warranties.   §   1958. 
MARINE  INSURANCE,  adoption  of,  §  iv. 
agent's  duty.     See  Agent's  Instructions. 

agreement  to  cancel  need  not  be  in  writing,  §  1638. 
correspondence:  duty  to  insure,  §  669. 
defined,  §  5. 
does  not  cover  goods  on  shore,  in  warehouses,  etc.:  exceptions, 

§  1565. 
how  divided  with  reference  to  attachment  and  duration.  §  1440. 
hypothecation  void:  no  insurable  interest,  §  882,  note, 
origin  of,  §  iii. 
presumed  to  be  made  with  reference  to  commercial  treaties,  § 

194. 
proofs  of  loss:  certification  by  insurer's  agent,  §  32(9. 
proofs  of  loss:  evidence,  §  3767. 
time  when  insurable  interest  must  exist,   §  901. 
suspension  of,  §  1473. 

See  Asrents:  Concealment:  Contract:  Excepted  Risks  and  Losses: 
Policy:  Risks  and  Losses,  and  other  headings  throughout  this 
index. 
MARINE  INTELLIGENCE.     See  Concealment. 
MARINE  INTEREST:  one-third  new,  §  3095. 

See  Bottomry  and  Respondentia. 
"MARINE"  OR  "WAR  RISK":  whether  policy  on  steamer  is  a,  § 

2734. 
MARINE  POLICY:  assignee:  parties,  §  3615. 
English  form,  §  1689,  note. 
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MARINE  PROTEST,  8  3279. 

;i>  evidence,  8  3707. 

waiver:  agent,  g  .".'.it. 

See  Protest. 
MARINERS:  barratry,  §§  2741  2744. 

coutracl  not  dissolved  In  case  of  wreck  of  ship,  5  1022.  note. 

deserting  ship  because  unable  to  extricate  ber  from  peril,  §  3011. 

desertion  a  criminal  offense,  g   1022, 

duties  "ii  board  ship  clearly  defined,  5  1022,  note. 

exempt  from  conl  rlbution,  8  ■"• ' ,;;- 

have  lien  on  ship  and  freighl  Cor  wages  earned,  g  1022,  note. 

in  case  of  wreck  obligated  to  labor  for  preservation  of  ship  and 
car.:;".  8  T>--'.  note. 

loss  by  acts  of:  ship-owner's  liability.  §  2815. 

may  be  entitled    to  wages  where    discharge    wrongful,  §  1022, 

note. 

may  have  action  for  breach  of  contract  when  entire,  §  1022,  note. 

negligence,  etc.,   IS  2838.  2839,  lis:.". 

negligence   distinguished   from   fraudulent   exposure  to  peril.   § 

3010. 
negligence  or  mismanagement:  remote  cause:  deviation,  §  2405. 
obligation  to  ase  exertions  to  save  ship  and  goods,  g  2813. 
wages  earned:  wreck  of  ship  does  not  necessarily  carry  loss  of 

w  ages,  8  in22,  note. 
wages  forfeited  for  desertion,  §  1022,  note. 
wages:  insurable  interest,  §  1022. 
wages:  insurable  interest:  Is  there  a  tendency  to  relax  the  rule? 

S    1022,  note, 
what  is  sufficient  cause  of  discharge.  §  1022,  note. 
See  Crew:  Master. 
MARITIME  LIEN  for  premium,  §  1132. 

of  cargo,  owner,  or  ship:  general  average,  §3411. 
repairs:  bottomry,  §  3000. 
MARKET,  arrival  of  goods  at:  end  of  risk.  §  1598. 

no  guarantee  of  arrival  for  advantageous  market,  §  2760. 
MARKET  PRICE:  measure  of  damages,  §  3452. 
MARKET    VALUE:   adjustment:  general   average,   §  3431. 
evidence  of  when  no  standard:  damages,  §  3454. 
or  cash  value  of  goods:  damages,  §  3454. 
MARQUE.     See  Letters  of  Marque. 

MARRIAGE  ceremony  not  necessary  to  validity  of  policy  on  hus- 
band's life.   §    in,",.",. 
ceremony  not  performed:  "wife"  as  beneficiary,  5  sir,. 
children  by  a  former  marriage  not  included  in  "children":  bene- 
ficiaries, §   70S. 
of  insured  after  issuance  of  certificate:  effect  as  to  beneficiarv, 

§  8LT.. 
of  insured  when  lawful  wife  living:  "wife"  or  "widow"  as  bene- 
ficiary, g  sir,. 
relation:  nondisclosure  of  existence  of.  §  I'lcr,. 

set I  marriage:  widow  and  surviving  children  as  beneficiaries, 

8  826. 
ties:  Insurable  interest.  §  S99. 
MARRIAGE  INSURANCE.   s:  2513. 
MARRIED:    warranty,    §    2100. 

MARRIED   WOMAN   becoming  surety:  statute  forbidding:  assign- 
ment of  policy  by  husband  and  wife,  g  844. 
when  lias  absolute  ownership,  g  2055. 
MASONIC  LIFE  INDEMNITY  company— when  insurance  company, 
§  346. 
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MASTER:  abandonment:  power  of  agent  to  make,  §  G34. 

action  against  for  neglect  of  duty  as  to  average  adjustment,  § 

3443. 
advances  by,  description,   §   1706. 
agency  of:  abandonment.  §§  3115,  3116,  3117. 
and  crew:  wages  and  maintenance  of:  general  average,  §  3427. 
and  mariners:  loss  by  acts  of:  ship-owner's  liability,  §  2815. 
and  mariners'  negligence,  etc.,  §§  2838,  2839,  2850. 
and  mariners:  negligence  or  mismanagement:  remote  cause:  de- 
viation, §  2405. 
authority  of:  pledge  of  owner's  credit  for  necessaries,   repairs, 

etc.,  §3119. 
authority  of  to  borrow  money,  §  3115.  note, 
authority  of  to  sell.    See  Repairs,  etc.,  §§  3120-3136. 
barratry,  §§  2741-2744. 

bottomry:  communication  with  owner,  §  3119,  note, 
certificate  of:  warranty,  §  2069. 
change  of,  §  1769. 

character  of:  skill  of:  seaworthiness,  §  2164. 

clothes  of:  description,  §  1758. 

commissions  and  disbursements  of:  general  average,  §  3442. 

concealment— knowledge  of  assured,  §§  647-648. 

contracts  of:  owner's  liability:  German  Code,  art.  452,  §  2733. 

delay  of  in  communicating  with  owner  may  be  prejudicial,   §§ 

3118,  3119. 
deviation  by:  proximate  and  remote  cause,  §  2405. 
duty  of  as  to  average  adjustment,  §  3443. 
duty  of  as  to  repair^:  deviation,  §  2419. 

duty  of  raising  money  for  repairs,  §  3095. 

duty  of  to  forward  goods  and  earn  freight,  §  1617. 

effects  of,  description,  §  1757. 

forwarding  cargo:  freight,  §  2923. 

giving  up  voyage  and  delivering  up  cargo  to  shipper  at  interme- 
diate port,  loss  of  freight,  §  1617. 

gross  ignorance  of:  deviation  through  not  barratrous,  §  2415. 

ignorance  of:  departure  from  course,  §  2406. 

ignorance  of:  want  of  care  and  skill  in  navigating.  §  2672. 

inability  of,  to  communicate  with  owner:  abandonment,  §  3118. 

inability  of  to  obtain  funds  for  repairs:  abandonment,  §  3118. 

inability  of  to  obtain  funds:  sale  of  ship,  §  3118. 

instructions  to:  evidence,  §  3825. 

instructions  to,  to  deviate:  concealment,  §  2414. 

insurable  interest  in  life  of,   §  1059. 

judgment  and  discretion  of,  §  2413. 

lien  of  on  cargo  until  average  paid,  §  3443. 

moral  character  of:  disclosure  of,  §  1836. 

must  be  competent:  seaworthiness,  §  2160,  note. 

must  inform  owner  of  ship's  loss,  §  3114. 

name  of,  description,  §  1768. 

negligence  of,  distinguished  from  fraudulent  exposure  to  peril,  § 
3010. 

negligence  of:  ship-owner's  liability,   §  2815. 

obligation  to  communicate  with  ship-owner:  sale.  §  3133. 
obligation  to  use  exertions  to  save  ship  and  goods,  §  2813. 

obligations,  rights  and  duties:   freight,   §§2921-2935. 

part  owner,  sale  by:  recovery,  §  3454. 

power  over  mariners  clearly  settled.  §  1022,  note. 

protest  of.  §  3767. 

purchase  by,  of  ship:  waiver  of  abandonment,  §  3017. 

responsibility  of.  as  carrier.  §  2815. 

right  and  obligation  to  forward  goods,  §  3136. 
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MASTEE    Continued. 

right  to  earn  freight  and  duty  to  forward  goods,   §  2922. 
right  t>>  hypothecate  cargo,  §  31l.">,  note. 
seaworthiness,  §  2164. 

Bale  and  purchase  by:  waiver  of  abandonment,  g  3017. 
Bhould  make  paymenl  of  freighl  a  condition  of  delivery,  §  2022. 
should  possess  skill  and  Judgment,  §  3113. 
skill  of:  seaworthiness,  §  2165,  note. 
wages,  etc.,  of:  general  average,  g  3442. 
See  Seaworthiness. 
MASTS— repairs:  one-third  new,  §  ;]12'J,  note. 

rigging,  etc.,  eul  away:  thrown  overboard,  etc.:  general  average, 
§§  3097,  3098,  3422, '3427,  3441. 
MATERIAL  FACTS    experl  and  opinion  evidence,  §  3815. 
what  arc:  musl  it  be  material  to  the  risk,  g  1868. 
See  Concealment;  Representations  and  Misrepresentations. 
MATERIALITY  of  facts:  belief  of  assured  as  to:  concealment,   § 
1S48. 
of  representations,  §§  18S3,  note,  1892. 

whatever  affects  the  state  or  condition  of  the  property:  conceal- 
ment, §  1807. 

See   Warranties. 
MATERIALMEN  and  mechanics'  insurable  interest  in  ship,  §  1003. 

insurable   interest,   §   990. 
MATERIALS— entering     into   construction    -building:    warranty,     § 
19C0. 
included:  adjustment:  one-third  new,  §  30S0. 
not  included  in  building,  §  17",l'. 
not  included  in  vessel,   §   1752. 
of  building:  representations,   §   1991. 
repairs  of  ship:  adjustment,  §§  3088,  3089. 
want  of,  for  repairs:  marine,  §  3057. 
MATURITY  OF  DEATH  CLAIMS— insolvency,  §  3596. 
M  BASURE  OF  I  >AMAGES:  valued  policy  laws,  §  103.  note.    See  Ad- 
justment, etc. 
MECHANICS  and  materialmen:  insurable  interest  in  ship,  §  1003. 
insurable  interest,  §  996. 
stock  in  trade  of:  description,  §  1774. 
MECHANIC'S  LIEN  gives  insurable  interest,  §  1002. 

guaranty  against  unmarketableness  of  mortgage    by  reason  of, 

§  2794. 
inability  to  make  proof  of  loss  in  time  limit  for  suing,  §  3220. 
sale  under  concealment,  §  2043. 
MEDALS— description,  §  1753. 

MEDICAL  ATTENDANT— disclosure  as  to,  §  2070. 
referred  to  by  assured:  concealment,  §  1845. 
referred  to:  representations,  §   1932. 
MEDICAL  EXAMINER— statements  to,  §  2071. 
subject  of  inquiry,  §  2072. 

See  Agents. 
MEDICAL  TREATMENT— disclosure  as  to.  §  2070. 
MEDICINE- taking  overdose:  accident,  §  2877. 

on  ship:  seaworthiness,  §  2161. 
MEMBER— absolute   right   to   become,    under  charter   mutual   com- 
pany, §  353. 
assured  under  tontine  plan,  not  a.  §  11. 
cannot  assign  assessment  paid  by  him,  §  1288. 
cannol  control  dlspositon  of  assessments,  g  1288. 
contract  with,  may  give  beneficiary  vested  Interest,  §  742. 
custom  to  reinstate  on  payment  part  dues  may  not  be  shown,  f 
872. 
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MEMBER— Continued. 

death  of  before  change  of  beneficiary  complete.  §  751. 

designation  and  change  of  beneficiary.     See  Beneficiaries. 

expulsion  of:  equity.  §  3520. 

expulsion  of:  jurisdiction,  §  3502. 

expulsion:  termination  of  risk,   S  1456. 

insanity  of:  benefits  payable  in  case  of  sickness  or  disability,  9 

867. 
intentionally  omitted:  assessment,  §   1297.^ 
is  stranger  prior  to  completion  contract.  §  317. 
joining  between  loss  and  judgment  against  company  not  liable 

to  assessments,  §  1257. 
jurisdiction  of  society  over.  §  3502. 
liability   to  assessment  after  loss,   forfeiture,   or    suspension,   § 

1256. 
liability  to  assessment:  generally,  §  1253. 
liability  on  note  prior  to,  §  1224. 
life  of:  insurable  interests  of  society  in,  §  1072. 
may  be  obligated  to  see  that  society  receives  assessment  moneys, 

§  1278. 
not  in  "good  standing"  at  time  of  death:  recovery,  §  865. 
of  benefit  societies:  creditor's  rights  against,  §  859. 
of  benevolent  association  cannot  be  expelled  without  hearing,  § 

358.  m      , 

of  endowment  association,  right  of  to  end  contract  and  have  fund 

distributed,   §   1650. 
of  insurance  club:  parties  to  action.  §  3629. 
of  insurance  club:  who  may  sue,  §  3636. 
of  mutual  companies:  parties,  §  316. 

of  mutual  companies:  relation  of:  whether  partners,  §  319. 
of  mutual  companies:  rights  and  obligations,  §  318. 
of  mutual  company:  presumption  of  knowledge  of  by-laws,  §  393. 
of  shipping  clubs:  joinder  of  parties  defendant,  §  3647. 
of  shipping  clubs  or  associations:  contribution,  §  178. 
of  shipping  clubs:  relation  of,  §  178. 
payment  of  liabilities  by  upon  withdrawal,  §  1650. 
reinstatement.   §  1472. 
reinstatement:  equity,   §  3520. 

reinstatement  of  by  waiver  and  not  by  new  contract,  §  1458. 
right  as  to  beneficiary:  will,  §§  733-735. 
right  to  deny  liability  for  losses  on  policies  to  non-members,  § 

1271. 
right  to  forfeit  certificate  by  refusal  to  pay  assessments,  §  1270, 
note. 

right  to  have  assessment  made,  §  1285. 

right  to  reinstatement  may  pass  to  beneficiary",  §  1471. 

right  to  share  in  reserve  fund,  §  1273. 

right  to  withdraw  and  avoid  liability  for  assessments,  §  1269. 

secret  agreements  with  children  as  beneficiaries  not  binding  on 
society,  §  862. 

suspended:  assessment.  §  1260. 

suspension  of:  right  of  beneficiary  to  recover,  §  865. 

suspension  of:  self-executing  laws,  §  407. 

transfer  to  another  class,  §  34S3. 

what  members  liable  to  assessments,  §  1251. 

when  may  not  designate  beneficiary  by  will,  §  735. 

when  precluded  from  sharing  in  safety  or  reserve  fund,  §  1287. 

whether  one  becomes,  by  payment  of  cash  premiums  to  mutual 
company,  §  1138. 

who  is  not,  §  53. 
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MEMBEE    Continued, 
withdrawal  of,  8  1650. 

withdrawal  of:  termination  risk,  §  1457. 
MEMBERSHIP    agreemenl  Incomplete  at  time  of  loss,  §  104. 

application  and  acceptance:  mutual  societies,  §  882,  note. 

conditioned  on  prepayment  premium,  g  "<>. 

corporation  Includes  benevolent  orders,  8  340,  note. 

estoppel  railroad  relief  association  to  deny,  §  510. 

fees  and  dues:  generally,  §  1248. 

fees,  payment  of:  condition  precedent,  §  1243. 

in  mutual  company  exists  when  contracl  complete,  §  317. 

in  railroad  relief  association:  estoppel  of  company,  §  53. 

in  society  or  order:  contract   Incomplete,  §  53. 

restoration  to:  reinstatement:  revival,  §1276. 
MEMORANDUM  of  insurance,  action  lies  thereon,   §  G5. 

of  insurance  when  no  action  lies  thereon.  §65. 

of  risk  signed  by  medical  officer  and  BUbagent,   g  52G. 
See  "Binding"  Memorandum;  Receipt. 
MEMORANDUM  ARTICLES— abandonment,  §§  2038-2941. 

fifty  per  cent  rule.  §  3067. 

salvage:  sue  and  labor  clause,  §  2818. 
MEMORANDUM  CLAUSE.     See  Excepted  Risks  and  Losses. 
MENTAL  INCAPACITY- surrender  of  policy  avoided  lor  by  bene- 
ficiary. §  854. 
MERCANTILE  CREDITS    insurance  of:  statute,  §  2510. 
MERCANTILE   INTELLIGENCE.     See  Intelligence;  Information. 
MERCANTILE   OSAGE.     See  Usage. 
MERCHANDISE— cargo:  description,   §   1725. 

decayed,  rotten,  etc.:  marine  risk,  §  2759. 

of  several  kinds:  abandonment  of  part,  §§  2913,  2914. 

successive  changes  of  goods,  §  ins. 

Sec  Inscription;  Goods;  Stock. 
MERCHANDISE  ACCOUNTS— representation,  §  1989. 
MERCHANT  furnishing  dealer  with  stock:  insurable  interest,  §928. 
MERGER  of  all  prior  negotiations  in  policy,  §  181. 

parol  agreement:  written  contract,  8  40. 
METALED— representation  that  ship  has  been,  §  1924. 
METALING  SHIP— adjustment,  §  3429,  note. 
Ml!. ITALY  POWER.     See  Excepted  Risks  and  Losses. 
MILITARY  SERVICE— condition  prohibiting  entering,  §  2237. 
MILLS— description  of  properly,  §   1751. 

temporary  closing  of:  increase  of  risk.  §  2210. 
MINISTERIAL  ACT— assessment    is.    §§    1294,   1310. 

See  Judicial  Act. 
MINORS  beneficiaries:  contract  to  pay  premiums  may  be  valid  as 
to,  §  1148. 

beneficiaries:  guardian:  proofs  of  death.  §  .'V'.og. 

beneficiaries:  time  limit  for  suing,  g  3196. 

child:  assignment  to  of  policy  by  father:  creditors,  §  2343. 

children  as  beneficiaries,  §  808. 

child's  interest:  concealment,  g  2046. 

consent  to  surrender  of  policy  not  binding,  §  855. 

parties  to  action,  §  3027. 

parties  to  bill  in  equity  to  set  aside  policy,  §  3043. 

proofs   of   loss,    §    ;;:;i>1.    note. 

statutory  exemption:  time  limit  for  suing,  §  3190. 
See  Infants:  Parties. 
MISAPPROPRIATED  MONEY    premiums  paid  with:  right  of  ben- 
eficiary, §  877. 
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MISCONDUCT  in  navigating  vessel,  §  2072. 

of  master  or  crew:  seaworthiness,  §  2107. 
MISDESCRIPTION  as  to  location  personal  property  by  agent:  ap- 
plication, §  473. 

of  land  on  which  building  located  does  not  avoid  policy,  §  2572. 

return  of  premium,  §  1410. 
MISINFORMATION— breach  of  warranty,   §   1964. 

return  of  premiums,   §  1410. 
MISJOINDER  of  parties:  who  need  not  be  joined,  §  3G47. 

See  Joinder;  Parties. 
MISREPRESENTATIONS.     See    Particular    Representations,   etc.; 

Representations  and  Misrepresentations. 
MISTAKE— agent's,  in  tilling  out  policy:  parol  evidence.  §  185. 

ageut's,  in  writing  application.  §  472. 

agent's  noncompliance  with  instructions.   §  G65. 

agent's  reformation  of  policy,  §  716. 

as  ground  of  rescission  or  cancellation  in  equity,  §§  1674-1676. 

as  to  doubtful  matters:  instructions  to  agent,   §  668. 

at  "examination  under  oath":  correction  of  at  trial,  §  3330. 

cancellation  made  by,  equity  will  rescind,  §  1677. 

concealment  arising  from,  §  1S47. 

concealment  in  marine  risk  arising  from,  §  17S7. 

in  date  of  policy:  time  limit  for  suing,  §  3199. 

in  description  of  property:  risk  may  attach,  §  1445. 

in  proofs  of  loss  as  to  amount  of  loss,  §  3320. 

in  proofs  of  loss  or  death,  §  3319. 

evidence  of:  warranty,  §  1964. 

evidence  to  coiTect,  §  3805. 

fraud  and  false  swearing,  §  3339. 

occasioning  of  loss:  general  average,  §  3442. 

of  agent  as  to  subject  of  insurance,  §  472. 

of  agent:  cancellation,  §   1656. 

of  agent  in  filling  out  application,  §  483. 

of  facts,  premium  paid  under,  is  returnable,  §  1401. 

of  law:  equity,  §§  3510,  3511. 

of  law:  return  of  premium,  §  1401. 

policy  based  on:  return  of  premium,  §  1401. 

recovery  back  of  money  paid  by  insurer,  §§  704,  3486. 

recovery  back  of  premiums  paid  by  one  under  belief  of  owner- 
ship of  policy,  §  1148. 

reformation  of  poiicy.     See  Equity. 

representations  made  through,   §§  1902,  1903. 

return  of  premium,  §  1410. 

sufficiency  of  magistrate's  certificate,  §  3327. 
See  Agent. 
MIXED  POLICY— attachment  and  duration  of  risk,  §  1490. 

defined,  §  169. 
MOB  compelling  vessel  to  land;  covered  by  general  clause,  §  2736- 

See  Excepted  Risks  and  Losses. 
MODELS- -description,  §  1753. 
MODIFICATION  of  contract:  representations,  §  1935. 

of  representations,  §  1933. 
MONEY— description,    §§    1754,   1757. 

expended  by  one  for  his  own  benefit  on  another's  property:  in- 
surable interest,  §  1000. 

had  and  received:  action  to  recover  back  premiums,  §  1409. 

realized  from  assessments  is  under  society's  control  as  a  trust 
where  claim  illegal,   §   1288. 
MOORED  at  wharf:  collision:  lights,  §  2751,  note. 

safely  in  certain  harbor:  warranty,  §  2073. 
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"MOORED  TWENTY-FOUR   HOURS,"  etc.  "at  and   from":  dura- 
tion of  risk,  S   1501. 
degree  and  bind  of  physical  safety  required,  S§  L543,  1544. 

In  "g 1  saf.-ty."   g  2792. 

In  safety,   j?    1537-1539. 

in  safety:  mere  temporary  mooring  not  sufficient,  §  1542. 

in  safety:  ship  may  never  have  been,  though  she  has  arrived,  § 

1541. 
mere  liability  to  damage  dees  not  of  itself  prevent  ship  being  in 

Bafety,  8  1546. 
moored  at  outer  harbor  or  outside  place  of  usual  discharge  and 

unable  to  i  ater,  g  15 15. 
port  of  discharge,  last  porl  of  discharge,  §  1547. 
whether  necessary  or  whether  risk  attaches  on  first  arrival  "at, 
§§   1  198,    1500,    L504. 
MORAL   CHARACTER    OF    ASSURED,    when     material:     conceal- 
ment: reinsurance,  g   1864. 
MORTGAGE— disclosure:  knowledge  of  insurer  or  his  agent,  §  2023. 
encumbrances:  disclosure,  S  2022. 
failure  to  disclose,  g  2047. 
foreclosed:  change  of  title:  reinsurance,  §  122. 
given  before  bottomry  lien:  priority,  g  3119,  note. 
obtained  by  fraud:  encumbrances:  concealment,  5  2024. 
unmarketableness  by  reason  of  liens,  defects  of  title,  etc.,  §  2794. 
See  Alienation. 
MORTGAGE  CLAUSE— standard  policy:  proofs  of  loss.  §  3304. 
MORTG  \<;K  DEBT— application  of  insurance  money  on,  g  3523. 
MORTGAGED     PREMISES,   PURCHASER    OF— when     liable   for 

previously  advanced  premiums,  §  1162. 
MORTGAGED    SHIP:    BOTTOMRY    BOND— deductions:   damages, 

§  3455. 
MORTGAGEE— abandonment  by:  reasonable  time,  §  29G6. 
after  foreclosure  sale:  insurable  interest,  §  1046. 
and  insurer:  nonjoinder  of  parties  in  action  for  reformation,   § 

3G47. 
application,  by,  of  insurance  money,  §  2314. 
assignment  to,  §  233  1. 

condition  that  loss  payable  to  is  not  an  assignment,  §  2.°,n.->. 
counterclaim  on  note  of  owner  of:  on  vessel  insured  for  benefit 

of,  §  1238. 
defects  in  title  of  mortgagor:  title  insurance.  §  2S22. 
defense  of:  forfeiture  for  nonpayment  of  premiums  by  mortga- 
gee, §  1158. 
defenses  to  action  by:  tender,  §  3738. 
description   of  interest,   §   1095. 
disclosure,  §  2015. 

insurable  interest,   §   1031. 

insurable  interest:  effect  of  sale  or  assignment,  §  1042. 

insurable  interest,  extent  of,   §   1036. 

insurable  interest  of  assignee  of  mortgagee,  §  1044. 

insurable  interest  where  there  are  several,  g  1037. 

Insurance  by  relation  it  sustains  to  debt,   g   1033. 

insurance  by:  when  not  affected  by  mortgagor's  acts,  §  2795. 

interest  of:  abandonment,  §  2905. 

interest   of:   disclosure,   §  2047. 

joinder  Of  parties,   g  : : •  "•  1 !_' . 

knowledge  of  agent  of:  increase  of  risk,  §  2208. 

liability  to  assessments,  §  1252. 

lien   by   OD    insurance   money,   g   .".."'1L!:,,. 

may  be  entitled   tu  return  of  premium,  §   142S. 
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MORTGAGEE— Continued. 

measure  of  damages,  §  3454. 

mortgagor   insuring  for,   §   1045. 

not  eutitled  to  proceeds  of  loss  where    mortgage    foreclosed,  § 
2314. 

notice  to  of  cancellation,  §  1668. 

of  goods  and  freights:  insurable  interest,  §  1035. 

of  ship:  abandonment,  §  2902. 

of  ship:  insurable  interest,  §  1034. 

parties:  "for  whom  it  may  concern,"  §  3609. 

payment  of  premium  by,  §  1152. 

payment  of  premium  by  assignee  of,  §  1157. 

payment  to  no  waiver  as  to  mortgagor  of  time  limit  for  suing,  § 
3216. 

payment  to:  recovery  by  mortgagor:  §  3523. 

policy  reformed  so  mortgagee  may  recover,  §  3510. 

proofs  of  loss  by  proper  person:  waiver,  §  3379. 

right  to  charge  premiums   where  policy  taken  as   collateral,   § 
1160. 

right  to  recover  premiums  paid  after  decree,  §  1161. 

right  to  sue  on  policy,  §  2305. 

two-thirds  liability:  damages,  §  3461. 

under  mortgage   only   valid   in   equity:   insurable   interest  of,    § 
1032. 

when  bound  by  award,  §  3249. 

when  cannot  interpose  to  prevent  rebuilding;  §  3151. 

when  entitled  to  credit  for  premiums  paid  by  him,  §  1148. 

when  may  sue:  parties,  §§  3612-3614. 

when  mortgagor  chargeable  with  premiums  paid  by,  §  1154. 

wiio  is  assignee:  effect  upon  of  assignor's  acts,  §§  2320,  2321. 

who  may  furnish  proofs  of  loss,  §  3304. 
.  See  Subr'ogation. 
MORTGAGOR— abandonment  by:  subrogation,   §  3538. 

acts  of:  when  not  affecting  mortgagee's  insurance,  §  2795. 

after  foreclosure  sale:  insurable  interest,  §  1039. 

amount  of  premium  for  which  chargeable  may  be  limited,  §  1159. 

and  mortgagee:  joinder  of  parties,  §  3642. 

and  mortgagee:  other  insurance,   §  2470. 

and  mortgagee's  insurable  interest:  generally,  §  1026. 

assigningto  third  party:  alienation,  §  2290. 

description  of  interest,  §  1695. 

effect  of  acts  after  loss  upon  assignee's  rights,  §  2321. 

encumbrances:  disclosure,   §  2015. 

failure  to  disclose  mortgage,  §  2047. 

false  swearing  as  to  amount  of  loss,  §  3339. 

forfeiture   for  nonpayment  premiums   by:   defenses  of   mortga- 
gee, §  1158. 

in  possession  of  vessel:  repairs  by,  §  3043. 

insurable  interest,   §   1027. 

insurable  interest  after  judgment  or  decree,   §   1038. 

insurable  interest:  cessation  of.  §  1041. 

insurable  interest:  effect  of  sale  or  conveyance:  devestment  of 
interest,  §  1040. 

insurable  interest:  extent  of,   §   1029. 

insuring  for  mortgagee,   §   1045. 

interest  is  sole  ownership,  §  2048. 

mortgagee:    payment   of   premium   as   connected   with    subroga- 
tion,  §  1156. 

named  in  policy:  mistake:  equity,  §  3510. 

of  personal  property:  insurable  interest,  §  102S. 
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of  ship:  abandonment,  §  2902. 

of  ship:  Insurable  Interest,  g   1030. 

of  ship:  Belling  remaining  Interest:  alienation,  5  2201. 

paymenl  of  premium  by:  rigbl  to  proceeds,  §  1153. 

payment  to  mortgagee;  time  limit  Cor  suing,  g  3216. 

recovers  by;  where  paymenl  to  mortgagee:  debt,  g  :;r>24. 

repairs:  subrogation,  g  3571. 

surrendering    possession    of  goods    to  mortgagee:    alienation,  § 
2291. 

title  of:  guarantee  againsl  defects  in.  g  2822. 

transfer  by  to  mortgagee:  alienation,  g  2290. 

when  chargeable  with  premiums  paid  by  mortgagee,  §  1154. 

when  entitled  to  return  of  premium,  §  1 129. 

when  nol  chargeable  with  premiums,  §  1155. 

when  may  sue:  parties,  g  3611. 

who  may  furnish  proofs  of  loss,  g  3304. 
See  Subrogation. 
MORTUARY  ASSESSMENTS  differ  from  dues,  §   1248. 
MORTUARY  CALL— assessments  to  meet  and  claim  invalid:  society 
and  nol  members  control  fund:  bul  as  trust,  §  1288,  and  note. 

claim  illegal:  assessment*  to  meet  are  trust  fund,  §  1288. 
MOTHER— as  beneficiary,  §  8S2.  note. 

as  beneficiary:  when  trust  created  in  favor  of,  §  850. 

life  of  insurable  interest   in,   §   1063. 

not  a  "dependent" :  beneficiaries,  §  773. 
MOTHER-IN-LAW— insurable  interest.   §   1066. 
MOTIONS.     See  Practice. 
MULES— livestock,   §  2791. 
MULTIFARIOUSNESS—!  368S. 

MUNICIPAL  and  like  regulations  compelling  vessel  to  stop   with- 
out harbor:  risk  continues,  §  1527. 

liens:  guarantee  against  unmarketableness  of  mortgage  by  rea- 
son of,  §  2794. 

ordinance  preventing  rebuilding,  §  3170. 

regulations:  effect  of,  upon  rebuilding  clause,  §  3154. 
MURDER— as  a  defense,  §  2851. 

See  Killing. 
MUTINOUS  SEIZURE  by  passengers  is  "capture,"  §  2748. 
Ml  TINY  and  desertion:  abandonment,  §  301L 

compelling  deviation:  barratry,  g  2744. 

covered  by  policy  on  all  risks,  g  2734. 

recovery  under  clause  as  to  pirates,  rovers,  etc..  §  2804. 
MUTUAL  BENEFIT    ASSOCIATIONS,   SOCIETIES,   ETC.— agree- 
ment for  insurance,  §  34. 

completion  contract,  §  53. 

declaration  insufficient,  §  3682. 

dissolution,  §  3598. 

exemption  from  insurance  laws,  §  340. 

finality  of  decision:  rejection  of  claim,  §  3522. 

Insurance  of  infants,  §  308. 

lex  loci  contractus,  §  228. 

parol  contracts.  §  34. 

proofs  of  death  by  subordinate  lodge  or  secretary,  §  3310. 

quasi  judicial  powers  of  officers:  equity,  §  3530. 

specific  performance  of  contract,  §  3516. 

statutory  and  charter  provisions,  §§  34-36. 

tribunals  of:  jurisdiction,  g  3502. 

Ultra    vires:   agent's   authority,    §§   35,  36. 

waiver:  by  laws,  §  34. 
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MUTUAL  BENEFIT  ASSOCIATIONS.  ETC —Continued. 

when  and  when  not  insurance  companies,  §§  345,  346. 

whether  interest  of  beneficiary  vested,  §  741. 

See  Beneficiaries;  Fraternal  Orders;  Mutual  Companies;  Partner- 
ship;   Powers;    Ultra  Vires. 
MUTUAL  COMPANIES— agent  of  insured  with  general  power  can- 
not effect  policy  in,  §  G13. 

cash  premiums:  effect  of  acceptance  of,  §  1138. 

construction  policy,  §  207. 

damages.  §  3403. 

declarations,  etc.,  §  3007. 

deposit  by  agent  of  foreign  company  of  copy  of  charter,  §  328, 
note. 

differ  from  stock  companies,  §  340. 

parties:  assignee,   §  3017. 

parties  defendant,  §  3057. 

parties  plaintiff,  §§  3052,  3054. 

personal  representatives:  parties  to  action.  §  3031. 

power  to  take  note,  §  1214. 

relative  powers  of  agents  of,  and  of  stock  companies,  §§  393,  394. 

rescission  and  surreuder  of  certificate  or  policy,  §  1050. 

right  to  cancel,  §  1044. 

statute  as  to  capital  stock  does  not  apply,  §  327. 

stipulation  that  agent  is  agent  of  insured,  §  509. 

See  Members;  Membership;  Parties;  Partnership;  Powers;  Tax- 
ation. 
MUTUAL  INSURANCE— general  features  of:  §  882,  note. 

laws  governing:  generally,  §  8S2,  note. 
MUTUAL  INSURANCE  ASSOCIATION— termination  of  risk;  non- 
payment of  contribution,  §  1554. 
MUTUAL  INSURANCE  SYSTEM— origin  of,  §  v. 
MUTUAL  RELIEF    ASSOCIATION— when    insurance    company,  § 
346. 

See  Mutual  Benefit  Associations,  etc. 
NAME— evidence  to  show  actual  party  in  interest,  §  311. 

in  policy,  §  177. 

in  proofs  of  death:  conclusiveness  of,  §  3319. 

in  whose  name  action  brought.    See  Action. 

insertion  of  in  policy,  §  170. 

mistake  in:  equity,  §§  3509,  3510. 

of  assured  need  not  be  set  out  in  policy,  §  310. 

of  master:  description,  §  1708. 

of  party  in  policy:  English  statute,  §  019,  note. 

of  ship:  change  of,  §   1709. 

"of  ship:  description,  §  1708. 

See  Description  of  Parties. 
NAPHTHA— prohibited  articles,  §  2203. 
NATION.     See  Belligerent. 
NATIONAL  CHARACTER:  concealment.   §   1818. 

want  of  necessary  papers  should  be  disclosed,  §  1S32. 
See  Neutrality  and  National  Character. 
"NATURAL  HEIR"  as  beneficiary,  §  789. 
NATURAL  PERILS— knowledge  of  by  underwriter:  concealment,  § 

isoe. 

NAVAL  SERVICE— condition  prohibiting  entering.  §  2237. 

ship  impressed  into:  subrogation  against  government,  §  35S2. 
NAVIGATION— dangers  of,  §§  2797-2799. 

detention  by  closing  of,  §  2670. 

improper  navigation  of  ship,  §  27S5. 

interior  and  steamboat  navigation:  one-third   new,   §   3079. 
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NAVIGATION-   Continued. 

liberty  of  certain  waters.  5  2374. 

limited  time  policy:  temporary  deviation,  §  2374. 

prohibited  waters,  §  2374. 

prohibited  waters:  time  policy,  §  2374, 

want  of  ordinary  care  or  skill,  g  2»;72. 

warranty    to    navigate,   §   2060. 

Sec   Inland   Navigation:   River  Navigation 
NAVIGATION   AND  CONVOY    ACTS  OF  ENGLAND,  §  2.-22. 
NECESSARIES  OF  SHIP  i  ship-owner's  credit  for,  §  3110. 

what  arc,  g  3119,  QOte. 
NEI  i:ssi TV  justifying  deviation,  §  2417. 

ii..i\    validate  trade  otherwise  invalid,  g  2543. 
NEGLIGENCE— action  for  damages;  insurer  joined  as  plaintiff,  $ 
3644. 

action:  parties,  §  3r;.~.s. 

breach  of  warranty.   £    1964. 

concealment  arising  from,  §  1847. 

concealment  in  marine  risks  arising  from,  §  1787. 

in  handling  boat:  loss  of  cargo,  §  2708. 

in  navigating  vessel,  §  2672. 

in  not  reading  policy,  g  3514,  note. 

in  using  heat  as  agent  Cor  manufacturing,  etc.,  §  2700. 

insui.i nee  by  carrier  against  losses  from:  public  policy,  §  2533. 

loss  caused   by:  marine  risk,   §   2672. 

occasioning  unseaworthiness:  jettison  necessitated:  general  aver- 
age, §  3442. 

of  agent  as  excuse  for  nonpayment  of  premiums,  assessments, 
etc.,   §   1351. 

of  agent  in  filling  out  application.  §§  472.  481. 

of  agent  in  not  complying  with  instructions,  §  665. 

of  agent  or  broker:  amount  of  recovery  for,  §  717. 

of  agent  or  broker:  defenses  of  in  action  against,  §  717. 

of  agent  to  effect  a  valid  policy:  liability,  §  670. 

of  assured  in  protecting  property   from   approaching  conflagra- 
tion, §  1662. 

of  carrier  by  water,  §  2815. 

of  insurer's  agent  in  duty  to  insurer:  effect  on  insured,  5  659. 

of  master  and  mariners  distinguished  from  fraudulent  exposure 
to  peril,  §  3010. 

of  master  and  mariners:  remote  cause:  deviation,  §  2405. 

of  master  or  crew;  seaworthiness.  §  21f>7. 

of  master:  vessel   owner's   liability,   §  2815. 

of  officers  of  company  as  to  knowledge  of  solvency,  §  6S3. 

of  railroad  company:  recovery:  damages,  §  3454. 

cf  servants:  carrier  may  insure  himself  against,  §  925. 

of  ship  in  stowage,  §  2(>73. 

of  third  party  occasioning  loss:  release  of:  subrogation,  §§  3540, 
3541. 

proximate  and  remote  cause:  collision.  §  2754. 

recovery  back  of  money  paid   by   insurer,  §  34SG. 

representations  made  through,  SS  1902,   1903. 

rule  that  carrier  canuot  contract  against:  release  of  carrier  from 
damages,  §  868. 

subrogation,    gg  ::574-3576. 

want  of  ordinary   care:  gross   negligence:  loss:   marine   risk,   g 

2672. 

Whether  barratrous,   §  2742. 
See  Collision;    Proximate  and   "Remote  Cause:   Subrogation. 
NEGOTIABILITY   OF   NOTES    for    premium    and  premium,  etc., 
notes,  §  1218. 
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NEPHEW— life:  insurable  interest,  §  1069. 
NET   SINGLE  PREMIUM— how  ascertained:   statute.    §   1191. 
NEUTRALITY     AND     NATIONAL     CHARACTER    agreement    to 
claim  property  as  neutral  in  ease  of  capture,  §  2132. 
blockade:  continuance  of,  §  2140. 

blockade:  existence  of  where  notorious  or  long  continued,  §  2138. 
blockade:  neutrality  violated  by  breach  of,  §  2136. 
blockade:  what  constitutes,  §  2139. 
breach  of  neutrality  from  resistance  to  lawful  right  of  search,  § 

2144. 
carrying  contraband  goods-  contraband  of  war:  breach  of  neu- 
trality, §  2143. 
character  of  documents  and   insignia  of  national   character  re- 
quired, §  2128. 
description  in  policy  or  representation  as  to  national  character, 

§  2129. 
documents,  papers,  etc.,  required,  §  2127. 
generally  as  io  warranty  of  neutrality,  §  2122. 
goods  shipped  from  a  belligerent  to  a  neutral:  transfer  after  cap- 
ture, §  2131. 
goods  shipped  from  a  neutral  to  a  belligerent,  §  2130. 
may  neutrals  avail  themselves  in  time  of  war  of  trade  prohibited 

during  peace?  §  2134. 
neutral  and  belligerent  property:  description,  §  1714. 
neutral  ownership  of  property  seized,  §  2547. 
neutral  port:  goods  shipped  to,  §  2567. 

neutral  property  defined:  who  is  a  neutral:  domicile,  §  2124. 
neutral  risk  covered  where  so  evident  from  order,  §  2730. 
neutral  vessels  employed  in  belligerent  service,  §  2133. 
neutrality:  concealment,  §  1818. 
object  and  meaning  of  this  warranty,  §  2123. 
sailing  for  blockaded  port:  intention  to  enter:  breach  of  block- 
ade: what  is  and  is  not,  §  2141. 
simulated  or  false    papers:    concealment,  suppression,  or  spolia- 
tion of  papers,  §  2142. 
vendee  of  vessel,  §  2135. 

warranty  of:  as  affected  by  barratry.  §  2126. 
warranty  true  when  made,  not  forfeited  by  subsequent  hostili- 
ties, §  2125. 
NEW  FOR  OLD.     See  One-third  New. 
NEW  TRIALS— practice,  §§  3718,  3722. 
"NEW   YORK  HARBOR"— includes  what,   §   1505. 
NEWFOUNDLAND  TRADE— usage:  intermediate  voyages,   §  1502. 
NEWSPAPER  company  cannot  carry  on  accident  insurance,  §  2535. 
contract:  accident,  §  43,  note. 

intelligence  in,  how  far  binding  on  underwriter,  §§  1S09-1812. 
knowledge  obtained  from  by  agent:  when  insurer's  knowledge,  § 

1S36. 

See  Notice. 
NONARRIYAL  of  ship:  disclosure,  §  1836. 
NONEXPERTS.     See  Evidence. 
NONFORFEITURE  CLAUSE— suicide.  §  2644. 
NONFORFEITURE   PAID-UP   POLICY   forfeited   by    nonpayment 

of  notes  or  interest,  §  1188. 
NONFORFEITURE   POLICIES.     See   Paid-up   and   Nonforfeitable 

Policies:  Premium. 
NONFORFEITURE   POLICY— statement  of  agent    that    policy   is 
such,   §  1182. 

See  Paid-up  Policy. 
NONFORFEITURE  STATUTES.  §  1179. 

See  Statutes. 
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NONINTERCOURSE  LAW— trade  valid  through  necessity,  §§2542, 

NON MEMBERS— right  of  member  to  deny  liability   for  losses  on 

policies  to,  g  1271. 
NONPARTICIPATING   POLICY— when  assured  entitled  to,  §  1183. 
N<  >NS1   i  I     j   3723. 

statute  of  limitation:  new  action,  §  3205. 
See  Practice. 
NOTARY    certificate  of,  §§  3322-332S. 

doI  "magistrate,"  §  3322. 
Nni  i.    given  by  master  in  foreign  porl  for  ship's  supplies,  §  3119. 
insurable  Interesl  of  holder  oi 
Insurable  interesl  of  indorser,  g  938. 
NOTES   FOR    PREMIUMS    AND   PREMIUM,   ETC.,  NOTES: 
accepted  for  premium  by  agent,  £  73. 
amounl  of  recovery  on  premium  notes,  §   1239. 
assessment  of:  generally,  g   1250. 

capital  stork  notes,  etc.,  capital  of  company,  §  341,  3  in. 
conditions  as  to  forfeiture  for  nonpayment   of  note  at  maturity: 

generally,  §  1204. 
counterclaim  on  note  of  owner  of  vessel  insured  for  benefit  o? 

mortgage,  §  1238. 
deduction  of  note  from  loss,  §  1237. 
defenses,  §§  1311,  3734,  3735. 
deposit  notes:  premium  notes:  action,  §  34S7. 

ct  of  nonpayment  of  note  upon  beneficiary,  §  123G. 
for  entire  premium:  suspension  risk,  §   1210. 
for  first  premium  given  agent:  when  contract  not  completed,   § 

70. 
for  first  premium  when  necessary  to  be  given,  §  70. 
for  premium  agent:  waiver,  §  70. 
for  premium:  waiver.  §  76. 
general  matters,  §  1217. 
given  foreign  company  which  has  not  complied  with  statutes  as 

to  doing  business:  validity  of  note,  §  332. 
insolvency  of  maker  of  note,   §  1232. 
installment  notes:  evidence,  §  3487. 
interest  on  premium  note:  forfeiture,   §   1233. 
liability  after  loss,  §  1229. 
liability  after  pari   payment  of  note.  §  1228. 
liability  after  suspension  on   note  for  entire  premium,   §   1227. 
liability  after  termination  of  contract  or  surrender  of  policy,    § 

1226. 
liability  for  losses  prior  to  membership,  §  1224. 
liability  in  case  of  insolvency  of  company,   g    1231. 
liability  Incurred  by  default  in  payment  of  assessment,  §  1230. 
liability  on  premium,  etc.,  notes— generally,  g  il'22. 
liability:  when  absolute  on  note-  when  not,   §   1223. 
liability:  when  continues  until  policy  surrendered  and  all  assess- 
ments paid,  g   1223. 
lien  on  premium  notes  and  funds.  §  1221. 
maker  of  premium  note:  insolvency  of,  g  3599. 
negotiability  of  notes  for  the  premium  and  premium,  etc.,  note, 

§  1218. 
no  liability  for  assessment  on  where   •'duplicate"   policy   fraudu- 
lently Issued,  g   1304. 
payment,  by  negotiable  paper:  demand  and  notice,  etc.:  forfeit- 
ure,  §§   1206-1208. 

paj  incut    by    note.    5    1202. 

payment  of  premium  notes  or  iuterest  thereon  by  dividends  or 
profits,  $  1235. 
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NOTES  FOR  PREMIUMS,  ETC.— Continued. 

power  of  mutual  company  to  take  notes,  §  1214. 

premium  note  and  policy  one  contract,  §   1203. 

premium  note:  complaint  on  by  receiver  must  show  what,  §  3592. 

premium  uote:  contract  right  to  deduct:  damages,  §  3456. 

premium  uote:  omission  to  sign:  custom  of  company  to  dispense 

with  signature,  §  532. 
premium  notes  deducted:  value  of  outstanding  policies,   §  3595. 
premium  notes:  deduction  of  value  in  gold:  damages,  §  345G. 
premium  notes:  defenses:  assessments,  §  1311. 
premium  notes:   defenses  to  actions  on,  §  1311. 
premium  notes:  deposit  of  as  condition  to  receiving  policy,  §  53. 
premium  notes  given  unauthorized  company,  §   1216. 
premium  notes:  holding  same  and  demanding  payment:  waiver, 

§  1357. 
premium  notes,  liability  on  by  neglect  to  have  policy  canceled, 

§  1644. 
premium  notes:   maker  indebted  on  other  notes:  return  of  pre- 
mium, §  1409. 
premium  notes  need  not  be  actually  signed  and  delivered  to  com- 
plete contract,   §  72. 
premium  notes:  no  assessment  when  contract  incomplete,  §  53. 
premium  notes  of  one  class  not  assessable  pay  loss  in  another 

class,  §  1298,  note, 
premium  notes:  powers  of  directors  as  to.  §  404. 
premium  notes:  leturn  of  premium.  §  1409. 
premium  notes:  right  to  deduct  in  case  of  assignment,  §  2342. 
premium  notes:   second  assessment  where  first  one  unpaid:  waiv- 
er, §  76. 
premium    notes   unpaid:   stipulation   suspending   policy    valid,    § 

2510. 
premium  notes:  waiver,  estoppel,  etc.    See  Assessment:  Cancella- 
tion; Premium, 
premium  notes,  when  failure  to  pay  interest  on  forfeits  paid-up 

policy— when  not.  §§  1188,  1189. 
premium  notes,  whether  part  of  policy,  §  197. 
premium  notes:  whether  payment  of  necessary  to  entitle  to  paid- 
up  policy,  §  1187. 
promissory  note:  guaranty  of  prompt  payment,  §  2S09. 
promissory   notes   in  another   state  than    domicile   of   assigning 

company,   §   3593. 
promissory  notes  for  premium:  ratification  agent's  acts,  §  4G0. 
second  assessment  of  note,  §  1303. 
set-off:  defenses,  §  3737. 

subscription  note:  release  of  stockholders  from,  §  3593. 
subsequent  parol  agreement:  nonpayment  of  note:  forfeiture,  § 

1213. 
tender:  premium  notes,  §  1234. 

validity  of  notes  for  premium  and  premium  notes,  §  1215. 
validity  of  provisions  as  to  premium,  etc.,  notes,  §  1220. 
validity  of  provisions  for  forfeiture  for  nonpayment  note,  §  1205. 
when  condition  for  forfeiture  in  note  only,  §  1211. 
when  note  is  payable,  §  1219. 
when  stipulation  is  that  policy  void  or  risk  suspended,  etc.,  for 

nonpayment  note,   §   1209. 
when  there  is  no  condition  as  to  forfeiture  for  nonpayment  notes, 

§  1212. 
whether  payment  of  note  prerequisite  to  claim  paid-up  policy,  § 
1187. 

See  Assessments. 
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NOTICE  actually  put  In  mail,  §  62. 

as  to  other  Insurance  waiver,  j  2487. 

beneficiary  charged  with  as  to  contents  of  policy,  §  S4S. 

cancellation  upon,  §  1644. 

condition  thai  uotlce  cancellation  be  given  party  effecting  Insur- 
ance. §  638. 

Implies  reasonable  time  to  do  act  required,  §  1662,  note. 

may  operate  as  consent  to  mortgage:  alienation,  §  2273. 

may  the  policy  be  terminated  co  Instant! :  reasonable  time,  § 
1665. 

of  abandonment  and  proof,  §20(30. 

of  abandonment:  reasonable  time,   5 §  2961-2966. 

of  abandonment:  what  notice  justifies.  §§2970,  12971. 

of  agent's  limited  authority:  application,  j  502. 

of  agent's  limited  authority:  what  is  not  notice,  §  431. 

of  an  intent  contra  must  be  given  where  contract  permits  ap- 
plication of  dividends  on  premium,  §1166. 

of  assessment:  and  service  of:  waiver  by  assured  of,  §  1384. 

of  assignment:  fire:  marine,  S  2310. 

of  assignment:  life  policy,  §§2327,  2328. 

of  assignment:  marine  policy,  §  2o.">4. 

of  cancellation— agent  of  both  parties,  §  G40. 

of  cancellation— custom— agents  of  insured,  §  G41. 

of  cancellation  premium  note,  §  7(3. 

of  cancellation  to  agent  or  broker  procuring  insurance  insuffi- 
cient, §  637. 

of  cancellation  to  insured's  agent  when  sufficient,  §  639. 

of  cancellation  whether  policy  terminated  eo  instanti:  reasonable 
time.  §  1GG5. 

of  change  of  use.  §  2221. 

of  demand  for  arbitration,  §  3243. 

of  election  to  rebuild,  etc.:  what  constitutes,  §  3165. 

of  forfeiture  for  nonpayment  of  premiums  unnecessary,   §  1106. 

of  increase  of  risk:  waiver,  §  220S. 

of  intention  to  assess  not  necessary  for  directors'  regular  meet- 
in-    §  1203. 

of  maturity  of  interest  on  premium  notes:  paid-up  policy,  §  1188. 

of  meeting:  dissolution  of  benefit  society,  §3598. 

of  other  insurance  to  one  whose  agency  has  ceased,  §  721. 

of  refusal  to  accept  policy,  §  58. 

of  rejection  of  claim:  when  action  may  be  brought,   §3224. 

of  restrictions  on  agent's  authority:  member  mutual  company 
has,  §  394. 

of  revocation  of  ageut's  authority:  effect  as  to  assured,  §  721. 

of  transfer  of  policy  to  broker,  §  635. 

sale:  obligation  to  communicate  with  ship-owner,  §  3133. 

should  be  given  principal  by  agent  of  failure  to  effect  insur- 
ance, §  (3(14. 

should  be  given  principal  by  agent  of  refusal  to  accept  order 
to  insure,  §  GG3. 

to  agent  or  broker  of  cancellation.  §  1655. 

to  and  knowledge  of  agents— generally,  «  515. 

to  corporation :  application   by   stockholders:   dissolution.    §  3600. 

to  insurer:  assignment:   waiver.  >;i:_'ls. 

to  insurer  of  assignment  not  necessary  to  preserve  validity  of 
life  policy:  statute,  §  914,  note. 

to  one  agent  not  notice  to  another,  §  107. 

to  prepay  premium  as  affecting  custom,  §  70. 

to  rebuild  not  given:  w  lien  insurers  may  rebuild,  §  3151. 

to  reinsurer  to  defend,   §    137. 
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to  ship-owner  by  master:  bottomry,  §  3119,  note. 

to  subagent  when  notice  to  principal,  §  515,  note. 

to  subordinate  secretary,   when  presumes  necessity    for  assess- 
ment, §  1290,  note. 

to  sureties:  action  on  agent's  bond:  laches  of  principal,  §  709. 

where  order  on  third  party  given  for  premium,  §  1143. 
See  Demand;  Rescission  and  Cancellation. 
NOTICE- PREMIUMS,  ASSESSMENTS,  AND  DUES: 

authorities  holding  notice  sufficient,  §  1330. 

computation  of  time,  §  1339. 

constitutionality  of  statute  requiring  notice,  §  1325. 

failure  to  give  written  notice,  tender  unnecessary,  §  1322. 

notice  by  publication,  §  1338. 

notice  wrongly  addressed,  §  1337. 

personal  notice:  whether  notice  must  be  actually  received,  §  1335. 

service  by  mail,  §  1336. 

statutory  notice,  §  1323. 

stipulation  contrary  to  statute  requiring  notice,  §  1324. 

stipulation  in  guaranty  fund  note  as  to  notice,  §  1327. 

sufficiency  of  notice,  §  132S. 

sufficiency  of  statutory  notice,  §  1329. 

to  what  class  of  policies  New  York  statute  applies,  §  1326. 

to  whom  notice  should  be  given,  §  1331. 

usage  to  send  notice:  whether  necessitates  giving  notice,  §§  1332- 
1334. 

when  notice  must  be  given— generally,  §  1320. 

when  notice  need  not  be  given— generally,  §  1321. 
NOTICE,  PROOFS  OF  LOSS,  INJURY  AND  DEATH: 

1.  Affidavit  or  Certificate. 

before  whom  verification  shall  be  made,  §  3318. 

certificate  of  magistrate  'mot  concerned  in  the  loss,"  §  3326. 

effect  of   statements   in   certificate   of   magistrate   or   notary,    § 

3328. 
"nearest"  magistrate  or  notary — generally.  §  3324. 
notice  and  affidavit  of  loss:  service,  §  3314. 

notice  of  private  "examination  under  oath":  evidence  of,  §  3330. 
proof  of  loss:   marine   risk:   certification   by   insurer's   agent,    § 

3279. 
submission  of  insured  to  an  "examination  under  oath,"  §  3330. 
sufficiency  of  magistrate's  certificate,   §  3327. 
magistrate  "nearest":  sufficiency  of  certificate,  §  3327. 
magistrate  or  notary  nearest  to  fire:  statute,  §  3325. 
magistrate  or  notary  "nearest  to  the  fire":  "most  contiguous"  to 

the  fire:  rule,  §  3325. 
magistrate's  certificate:  conclusiveness  of,  §  332S. 
magistrate's  certificate:  construction  of  this  provision  generally, 

§  3322. 
magistrate's  certificate  defective  in  second  set  of  proofs,  §  3345. 
magistrate's  certificate:  "if  required,"   §  3323. 
magistrate's  certificate:  pleading  as  to,  §  3326. 
magistrate's  certificate:  sufficiency  of:  verification,  §  3327. 
magistrate's  certificate  when  not  part  of  proofs  of  loss,  §  3323. 
magistrate's  deposition:  proofs  of  loss,    §   3303. 

2.  Fraud  and   False  Swearing. 

discrepancy  between  amount  claimed  in  proofs  and  amount  of 

verdict,  §  3341. 
effect  of  false  statements  as  to  amount  of  loss  where  actual  loss 

exceeds  amount  of  insurance.  §  3340. 
false  statements  by  agent  of  insured  in  proofs  of  loss,  §  3343. 
false  swearing:  after  commencement  of  suit,  §  3344. 
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NOTICE.  PROOFS  OF  LOSS,  ETC.  -Continued, 
fraud  and  false  Bwearxng— generally,  g  3339. 
Btateiui  nts  In  proofs  of  Loss  as  to  ainounl  of  loss:  mistakes    § 
3320. 

statements  in  proofs  of  loss:   how   far  conclusive:   mistakes    § 

3319. 
where  fraud  and  false  swearing  enters  into  some  of  the  items 

only,  |  3342. 

3.  Injury  and  Death. 

denl  policy:  full  particulars— does  not  require  details  of  sub- 
quent  injuries,  g  333 1. 
accidenl   policy:  Injury  causing  total  disability:  death  resulting 

therefrom:  proof  of  death  when  time  for  notice  commences    g 

32S4. 
accidenl  policy:  notice  "within  ten  days"  from  date  of  injury  or 

death  construed,  §  32S3. 
accident   policy:  notice  of  injury  causing  total  disability:  death 

resulting  therefrom,  §  3335. 
notice  and  proofs:  accident  policy:  who  may  furnish,  §  3311. 

4.  Notice  and  Proofs:  Generally. 

by   Whom   notice  and   proofs  should   he  given,  §  3302. 

copies  of  bills,  invoices,  etc:  books  of  account,  §  3331. 

"give  Immediate  notice  and  render  particular  account,"  §  3294. 

"immediate  notice,"  §  3292. 

•'immediate  notice":  reinsurance,   g  3295. 

"immediate    notice":  when  verbal  notice'  is  sufficient,  §  3293. 

mortgagor  and   mortgagee:  who   may  furnish   proofs  of   loss,   § 

3304. 
must  furnish  all  "documentary  evidence,"  §  3337. 
nature  of  the  proofs  of  death:  "due  notice  and  proof  of  death," 

§  3290. 
notice  and  proofs  may  be  condition  precedent  to  garnishment,  § 

3321. 
notice  and  proofs  must  be  in  time  limited  by  policy,  when,  §  32S0. 
notice  and  proofs  of  loss:  declaration,  etc.,  §§  3676,  "d77. 
notice  and  proofs  of  loss— generally:  fire:  substantial  compliance 

only  necessary:  construction,   §  3275. 
notice  and  proofs  of  loss:  loss  during  war,  §  3317. 
notice  and  proofs:  service  by  mail,  g  3300. 
notice  and   proofs   within  certain   specified   time:   insured    must 

show  compliance,  §  3281. 
notice  ••forthwith,"  §  3291. 
notice  of  loss  in  writing,  §  32S8. 
notice:  proofs:  "as  soon  as  possible,"  §3289. 
notice:   proofs  of  loss:  evidence.   g§   :',7<;<'>,  :;7<;7. 
"particular  account":  "full  and  detailed  statement,"  §  3333. 
place  of  notice  and  proofs,  §  3287. 
proofs  of  loss  may  operate  as  notice,  but  notice  alone  will  not 

dispense  with  proofs,  §  3285. 
provisions  in  by-laws  of  company  as  to  notice  and  proofs,  g  3298. 
"satisfactory   proof":   what    constitutes,   §   329U. 
statutory  provisions,  §  3347. 
to  whom  notice  or  proofs  may  be  given:  notice  to  "secretary," 

agent,  g  3312. 
where  books  of  account  invoices,  etc.,  are  lost,  g  ::::::2. 
where  policy  does  not    prescribe  time  within   which  notice  and 

proofs  must  be  furnished,  §  "2!>7. 
where  statute  requires  notice  to  be  accompanied  by  affidavit  as 

to  cause  of  inss.  s  :::;i  f. 
where  stipulation  for  notice  and  proofs  within  certain  time,  but 

no  forfeiture  imposed  for  failure  lo  furnish,  §  3282. 
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o.  Notice  and  Proofs  of  Deaths. 
condition  precedent  to  right  of  action:   both   notice  and  proofs 

must  be  furnished,  3286. 
life  policy:  who  may  furnish,  §  3309. 
notice  and  proofs  of  death,  §§  882,  note,  3277. 
notice  and  proofs  of  death  as  evidence,  §  3772. 
notice  of  death  condition  precedent  to  recovery,  §  3278. 
notice  of  death  to  subordinate  council,  §  3310. 
ratification  of  agent's  acts,  §  462. 

statements  by  physician  as  part  of  proofs  of  death,  §  3329. 
where  right  of  action  accrues,   §  3186. 

where  constitution  of  fraternal  order  requires  subordinate  lodge 
or  secretary  of  such  lodge  to  make  proofs  of  death,  §  3310. 

6.  Notice  of  Loss. 

in  daily  paper,  §  107. 

mailing,  §  3291. 

ratification:  neglect  to  disaffirm  agent's  acts,  §  462. 

reasonable  time,  §  3292. 

reinsurance,  §  130. 

service  of  an  attorney  in  fact:  condition  in  Lloyds,  §  335,  note. 

to  agent,  §  3291. 

to  agent:  revocation  of  agent's  authority,  §  721. 

what  is  not  sufficient:  agent's  authgrity,  §  576. 

7.  Proofs  of  Loss. 

agent's  authority:  custom,  etc,  §  450. 

agent's  mistatements  in:  estoppel,  §  577. 

arbitration  and  award,  §§  325S,  3259,  3261. 

authority  of  insured's  agent,  §  633. 

by-laws  excluding  resort  to  civil  courts,  §  372. 

copies  of  written  portions  of  all  other  policies,  §  3313. 

corrected  proofs:  exercise  of  option  to  rebuild:  fire  risk,  §2160. 

by  creditor,  §  3303. 

delay  caused  by  agent.  §  592. 

delivery  of  to  agent,  §  581. 

delivery  to  officer  in  charge  of  office,  §  397. 

execution  of  by  husband,  §  633. 

fidelity  insurance,   §  3336. 

furnishing  of  proof  required  is  a  demand  for  payment,  §  3299. 

in  reinsurance,  §  130. 

nature  of  interest  need  not  be  stated  in  proofs  unless  required 
by  policy,  §  3301. 

notice  of  rejection  of,  §  3393. 

parol  contract,  §  3276. 

place  of  delivery:  waiver  by  agent,  §  582. 

policy   covering  goods   in   separate   building:   form  of  proofs,    § 
3316. 

policy  payable  to  another  than  original    insured:    when     proof 
must  be  by  original  insured,  §  3308. 

policy  to  trustee:  change  of  trustee:  who  may  make  proofs,   § 
330*5. 

proofs  of  loss:  inability  to  make  within  time  limit,  §  3220. 

ratification:  neglect  to  disaffirm  agent's  acts,  §  462. 

recovery  of  larger  amount  than  claimed  in,  §  3454. 

retention  of  by  agent:  failure  to  object,  §  5S9. 

service  of,  on  attorney  in  fact:  condition  in  Lloyds,  §  335,  note. 

signed  by  insured,  §  3307. 

stipulation  that  proofs  must  state  other  insurance,  §  3313. 

subsequent  proofs  to  be  taken  in  connection  with  former  proofs, 
§  3345. 
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NOTICE,  PROOFS  OF  LOSS,  ETC.— Continued. 
surplusage,  §  3319. 
time  for  furnishing,  §  327.". 

time  limit  for  suing.  SS  31 S2.  3180,  3188,  3190,  3211.  3212. 
nine  limit  for  suing  niter,  §  3181. 
where   laws  of   association    require  approval       of    subordinate 

lodge:  power  to  reject,  g  3346. 
where  less  is  total:  sufficiency  of  proof,  §  3338. 
where  policy   is  issued  to  partners,   §   3306. 
where  policy  requires  proofs  to  .state  origin  of  fire,  §  3315. 
7.  Waiver  and  Estoppel, 
acting  on  oral  notice  waives  written.  §  3359. 
acts  amounting  to  waiver  or  estoppel:  proofs  of  loss:  cases,   § 

acts  not  amounting  to  waiver  or  estoppel:  proofs  of  loss:  cases, 
§  3356. 

adjustment  is  a  waiver,  §  3385. 

appearance  and  pleading  by  insurer:  waiver,  §  3390. 

company  estopped  alter  payment  of  money  into  court  to  claim 
proofs  insufficient,  §  3394. 

denial  of  liability:  charge  of  incendiarism,  §  3374. 

denial  of  liability  in  waiver  of  proofs  or  defects  in  proof,  §  3373. 

denial  of  liability  may  be  by  agent,  §  3377. 

denial  of  liability  may  not  operate  as  waiver,  §  3375. 

effect  of  requiring  additional  proofs,   §  3370. 

examination  under  oath  as  waiver  of  notice  or  proofs,  §  33S1. 

failure  of  insurer  to  respond  to  inquiries,  §  3365. 

letters  showing  waiver  of  proofs  of  loss,  §  3392. 

magistrate's  certificate:  waiver,  §  33S3. 

mere  silence  no  waiver,  §  3361. 

notice  and  proofs  of  death:  waiver,  §  3286. 

notice  of  loss:  waiver:  age-it's  powers  as  to,  §§575,  570. 

net  ice  of  loss:  waiver  by  officers  of  insurer  going  on  ground  af- 
ter fire,   §  397. 

notice  Of  loss:  waiver  by  president,  §  399. 

notice  of  loss:  waiver  of  written  notice,  §  3288. 

offer  by  company  to  pay    in  settlement   of  loss  part  of  amount 
claimed,  §  3387. 

only  defeets  specified  can  be  relied  on  as  defenses,  others  not 
specified  are  waived,  §  3363. 

payment  of  part  of  loss,  §  33S8. 

promise  to  pay:  waiver,  §  3386. 

proofs  of  loss:  agent's  authority:  waiver,  §  450. 

proofs  of  loss:  examination  by  agent:  waiver.  §  ."90. 

proofs  of  loss:  waiver:  agent's  denial  of  liability:  other  grounds, 
§  591. 

proofs  of  loss:  waiver  by  acts  of  adjuster,  ?§  584-5S6. 

proofs  Of  loss:  waiver  by   agent's   acts.    §  397. 

proofs  of  loss:  waiver  by  president,  §  •">!>'.». 

proofs  of  loss:  waiver:  custom  of  other  agents.  §  r,'.C. 

proofs  of  loss:  waiver:  fraud  of  agent  inducing  settlement,    ? 
594, 

proofs  of  loss:  waiver  of:  agent's  condition  conflicting  with  set- 
tled rule  of  law,  §  579. 
proofs  of  less:  waiver  of  time  limit  for  suing,  §  3209. 
proofs  of  loss:  waiver:  receiver,   §  3592. 

proofs  of  loss:  waiver:  suit  not  to  be  brought  till  after  proofs  fur- 
nished. §  3210. 
proofs  of  loss:  what  agent  may  waive.  5  583. 
proofs  of  loss:  what  agent  may  not  waive,  §  5S7. 
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proofs  of  loss:  what  is  not  a  waiver:  agent,  §  588. 

proofs  of  loss:  when  formal  proofs  arc  waived:  agent,  §  580. 

proofs  of  loss:  where  agent  aids  in  preparing:  waiver,  §  578. 

receipt  of  proofs  after  time  limited  by  policy  for  furnishing 
same,  §  33G7. 

refusal  by  insurer  to  accept  proofs  of  loss  on  ground  of  no  lia- 
bility is  waiver,  §  3378. 

refusal  to  furnish  blanks:  life  policy,  §  33S0. 

refusal  to  pay  loss  because  pendency  of  garnishment  proceed- 
ings, §  3376. 

request  by  insurer  that  proofs  be  furnished,   §§  33G8-3369. 

statutory  provisions:  notice  and  proofs,  §  3391. 

stipulations  in  policy  that  waiver  must  be  in  writing  do  not  ap- 
ply to  proofs  of  loss,  §  3360. 

submission  to  arbitration:  waiver,  §  3389. 

waiver  by  agent  of  company:  by  adjuster,  §  3357. 

waiver  by  failing  to  give  notice  of  defects  within  reasonable 
time  and  specifying  particular  defects:  retention  of  proofs,  § 
3362. 

waiver  not  acted  upon,  etc.,  §  3371. 

waiver  of  magistrate's  certificate,  §  3383. 

waiver  of  notice  not  waiver  of  proofs,  §  3358. 

waiver  of  notice  or  proofs  of  loss,  §  3354. 

waiver  of  provision  as  to  particular  account  of  loss,  §  3382. 

waiver  of  right  to  insist  that  proofs  were  not  furnished  by  prop- 
er person,  §  3393. 

where  company  declines  to  receive  proofs  as  not  being  in  time 
or  not  by  proper  person,  §  3379. 

where  insurer  estopped  from  setting  up  that  insured  has  sworn 

falsely  in  his  proofs:  adjustment  of  loss,  §  3384. 

where  insurer  objects  to  proofs  and  refers  to  policy,  §  3364. 

where  insurer  requires  corrections  which  cannot  be  made  in  time 
limited  for  furnishing  proofs,   §  3366. 

where  person  insured  dies  without  knowledge  of  beneficiary  or 
insurer  and  proofs  are  not   furnished   within   time  limited,   § 
3372. 
NUISANCE— carrier  creating  public  nuisance:  liability  of,   §   31S2, 

note. 
OBELISK.     See  Cleopatra's  Needle. 
OCCUPANCY— §§  2101-2111. 

change  of  tenants:  increase  of  risk;  §  2223. 

waiver:  proofs  of  loss,  §  3373. 

See   Conditions    Voiding  Policy;   Joint   Occupancy. 
OCCUPATION— condition  prohibiting  change  of,  §  2236. 

defined,  §  2870. 

disability,  §§  3031-3035. 

engaging  in  work  of  humanity:  saving  shipwrecked  crew,  §  2632. 

exception  of  liability  for  wrecking,  §  2632. 

illegal:  proofs  of  loss  showing,  conclusive,  §  3319. 

liability  limited:  damages,   §  3462. 

life  risk:  representation  and  warranty:  continuing  warranty,  § 
2074. 

of  insured,  illegal:  life  risk;  §  2538. 
of  insured:  loss  of  time:  change  of  occupation,  §  2S70. 
waiver:  demand  for  proofs  of  loss,  §  3368. 
OFFICERS,  action  in  fixing  profits  not  binding  on  beneficiary:  ton- 
tine policy,  §  S64. 
duty  to  be  informed  as  to  ability  of  insurer  to  pay  risks,  §  6S3. 
liability  for  fraud  inducing  contract,  §  3480. 


3840  INDEX. 

OFFICERS    Continued. 

liability  of,  §  683. 

making  levy:  Insurable  Interest  of,  §  959. 

mutual  benetil  societies.     Set-  Agents. 

Berving  attachment:  Insurable  Interest  of,  §  959. 

of  Insurance  corporations,  etc.:  their  powers,  §  397. 

of  society:  levy  ol  assessment  by,  §  1292. 

of  society  may  receive  assessments,  8  1278. 

of  vessel:  seaworthiness,  §  2160,  note. 

seaworthiness,  g  2164. 

Bhot  by  prisoner:  Intentional  injuries,  etc.,  §  2G18. 
See  Agents. 
OFFSET:  premium  and  rents  due  from  agent,  §  1113. 
OIL:  deck  load:  coasting  voyage,  g  3419. 

for  engines:  seaworthiness,  §2161. 
OLERON,  laws  of:  contribution  and  jettison,  §  3400. 
OMISSION   Inadvertently  or  unintentionally  made:  representations, 
§§   1902,  1903. 

inadvertently  to  state  material  facts:  concealment,  §  1847,  and 
note. 

of  agent  in  filling  out  application,  §§  472,  481. 

of  agent:  noncompliance  with  instructions,  §  6G5. 
"ON  A   PASSAGE,"  time  policy:  duration  of  risk,  §  1506. 
"ON  ACCOUNT  OF":  policy  to,  §  310. 
ONE-THIRD  NEW:  adjustment  of  averages,  §  3104. 

amounl  actually  expended  for  repairs.  §  3103. 

deducted:  ship  new  or  old:  statute,  §  3081. 

temporary  repairs:  general  average,  §  3429. 

See  Repairs    fifty  per  cent  rule,  etc.,  §§  3077-3095. 
OPEN    CONTINUOUS    POLICY:   when    certificate  to  cover  ship- 
ments is  such,  §  50. 
OPEN  POLICY:  cargo  totally  lost:  damages,  §  3454. 

commissions  of  assured:  damages,  §  34r><;. 

custom  as  affecting  goods  covered  by:  §  50. 

defined,   §   156. 

on  freight:  total  loss:  damages,  §  3454. 

vessel  lost:  damages,  §  3454. 

what  is  an,  §  158. 

\\  bo  may  sue,  §  3048. 
OPINION— representations  of.  §1904. 
OPINION  EVIDENCE:  aonexperts,  §3814. 

See  Expert   Evidence,  §§  3S10-3818:  Evidence, 
OPINIONS  as  affecting  concealment,  §§  179(3,  1797. 

concealment,  §  1862. 
OPIUM:  nonuse  of,  construed,  §  2012.  note. 

OPIUM  HABIT:  addicted  to  the  exercise  or  intemperate  use  of,  § 
2076. 

concealment,  §  2076. 
OPTION  reserved  to  cancel,  §  1039. 

ORAL  AGREEMENT  dispensing  with  warranty  before  delivery  of 
policy,  §  472. 

of  agent  may  control  application,  §  61. 

prepayment   premium,   §  72. 
ORAL  APPLICATION— agent's  knowledge,  §  490. 
oka  I,  CONTRACT:  agent's  power  to  make,  g  525. 
I  >RAL  EVIDENCE.    See  Evidence. 

OB  M.  STATEMENT  uol  continuing  warranty,  g  1947,  note. 
ORDER  FOR  INSURANCE:  completion  contract,  §  66. 
ORDER  TO    INS!  LiE— agent  should   notify  principal  Of   refusal   to 
accept,  §  003. 
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ORDER  TO  INSURE— Continued. 

when  time  of  receiving  should  be  disclosed.  §  1836. 
when  what  is  stated  therein  should  be  disclosed,  §  1836. 
ORDERS.  See   Instructions. 

ORDINANCE,  municipal,  effect  of  on  rebuilding  clause,  §  3154. 
preventing  rebuilding,   §  3170. 
renewal  incorporates,  §  3170. 
ORGANIZATION  OF  CORPORATION,  compliance  with  statute  as 

to.     See  Statute. 
ORIGIN  OF  FIRE:  proofs  of  loss,  §  3315. 
"ORPHANS"  as  beneficiaries,  §§  780,  790,  801,  802. 
OTHER  INSURERS:  concealment  of  same  facts  from,  §  1874. 

misrepresentations  to,  §  1920. 
OTHER  OR  DOUBLE  AND  OVER  INSURANCE. 

agreement  between  insurers  to  share  expenses  of  suit  pro  rata, 

§  2494. 
American  clause,  "shall  only  be  liable  for  deficiency,"  §  2496. 
conditions  as  to  other  insurance,  §  2457. 
consent  to  other  insurance:  indorsement  on  policy,  §  2485. 
construction  of  conditions  as  to  other  insurance,  §  2458. 
different  interests:  mortgagor  and  mortgagee,  §  2470. 
double  insurance  for  whom  it  may  concern,  §  2499. 
effect  under  pro  rata  clause  of  payment  by  any  company  of  more 

than  its  share,  §  2495. 
insurance  against  different  perils,  §  2466. 
insurance  by  owner  of  land  and  person  holding  under  contract 

for  deed,  §  2469. 
insurance  by  stranger  will  not  constitute  other  insurance,  §  2471. 
insurance  on  ship  and  advances,  §  2465. 
insurer  chargeable  with  knowledge  of  prior  policies  issued  by  it, 

§  24S8. 
interim  receipts,  §  2476. 

notice  of  other  insurance:  what  sufficient,  §  2483. 
other  insurance:  agreement  of  agent  to  indorse  permission  there- 
for on  policy,  §  443. 
other  insurance:  apportionment  of  loss:  equity,  §  3519. 
other  insurance:  condition:  reinsurance,  §  125. 
other  insurance:  disclosure  of:  marine,  §  1835. 
other  insurance:  duty  of  agent  to  effect  in  case  of  insurer's  in- 
solvency, §  675. 
other  insurance:  evidence  of,  §  377S. 

other  insurance:  loss  less  than  aggregate  of  both  policies,  dam- 
ages, §  3454. 
other  insurance:  measure  of  damages,  §  3454. 
other  insurance:  partial  insurance:  risk  undivided  on  whole  prop- 
erty, §  2484. 
other  insurance  "permitted  concurrent  in  form  herewith,"  §  2484. 
other  insurance:  proofs  of  loss  to  state,  §  3313. 
other  insurance:  ratification  of  agent's  acts,  §  464. 
other  insurance:  refusal  of  other  insurers:  disclosure,  §  2075. 
other  insurance:  several  policies  on  different  risk:  short  interest, 

§  1419. 
other  insurance:  statement  as  to,  in  proofs  of  loss:  conclusiveness 

of,  §  3319. 
other  insurance:  waiver:  agent,  §§  397.  3386. 
other  insurance:  waiver:  proofs  of  loss,  §  3373. 
other  insurance:  when  and  when  not  waiver:  agent,  §§  556-558. 
overinsurance,  §  2450. 

overinsurance  by  several  insurers,  whether  premium  returnable, 
pro  rata  contribution,  §  1412. 
Joyce,  Vol.  IV.— 241 
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OTHER  OR  DOUBLE  AND  OVER  INSURANCE    Continued. 

overlnsurance  defined,  g  2456. 

overinsurance  differs  from  reinsurance,   I  2455. 

permission  to  obtain  other  Insurance,  §  l'i^i. 

policy  outstanding  al   time  of  application   for  Insurance  surren- 
dered  before  Issuance  of  subsequenl  policy,  g  2463. 

policy  to  dint  rem  joint  owners  of  property:  tenant  in  common, 
§  2468. 

presumption  .-is  to  basis  of  settlement   where  settlement  made 
with  one.  of  two  Insurers,  §  2498. 

prohibition  against  other  insurance  whether  "valid  or  invalid," 
S  2478. 

provisions  In  charter  or  by-laws  as  to  other  insurance.  §  2482. 

recovery  In  case  of  prior  policies:  marine  Insurance:  contribution: 
where  no  pro  rata   clause,  §  24S9. 

renewals  of  policies,  §  2479. 

representations  concerning  other  Insurance,  §  24G2. 

return  of  premium  In  case  of  refusal  to  indorse  consent  to  other 
insurance,  g  24SG. 

rule  as  to   recovery  and  contribution   in   fire   insurance:  several 
policies  constituting  other  Insurance,  g  2491. 

rule  where  fire  policy  contains  pro  rata  clause,  g  2492. 

specific  Insurance  and  subsequenl  general  policy,  §  2493. 

subsequent   insurance  covering  property   first    insured   and   other 
prop,  rty,  g  2472. 

subsequent  marine  policy  suspended  where  property  fully  cov- 
ered by  other  insurance  at  time  of  issuance,  §  2460. 

subsequent  policy  must  cover  same  or  part  of  same  property,  § 
24G4. 

subsequent  voidable  policy  treated  as  valid  after  loss,  §  2477. 

to  enforce  contribution  policies  must  cover  same  interest  in  same 
property,  §  2490. 

waiver  of  provisions  as  to  other  insurance:  notice:  consent:  In- 
dorsement on  policy,  §  2487. 

warranted  "uninsured":  "honour  policy":  marine,  §  24G1. 

what  is  Other  or  double  insurance,   g  2455. 

where  insurances  are  upon  different  interests  or  do  not  cover  the 
same  subject,  §  2407. 

where  insured   goods  are  removed  and  joined  with  other  goods 
also  insured,  §  2474. 

where  marine  policies  of  same  date  are  issued:  priority  in  date 
may  be  shown,  §  2481. 

where  other  insurance  is  only  temporary,   g   2459. 

where  other  Insurance  is  void  or  voidable:  prior  and  subscqueut 

policies  conditioned  againsi   other  insurance,   §2475, 

where  part  of  Insured  property  is  covered  by  subsequent  policy, 
§  247.:. 

where  policies  of  different  dates  attach  and  property  subsequent- 
ly diminished,  §  2497. 

where  policies  simultaneous:  concurrent    insurance:  fire  risks,   § 
2480. 
OUSTER  against  corporation  retaliatory  laws,  §  .",29. 
OUTER   HARBOR,  ship   moored  at  or  outside  place  of  usual  dis- 
charge and  unable  to  enter,   g  1545. 
OUTFITS:  description,  §§   1765,  1778. 

Ashing  voyage:  insurable  interest.  §  1024. 

Included  in  ship's  value:  damages,  §  3452. 

DOl    included    in   "advances,"    g    185. 

sale  of  by  master:  barratry,  §  2742. 

whaling  ship:  constructive  total  loss,  §  2916. 

whaling  voyage:  termination  of  risk,  $  15D7. 
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OUTPORT,  right  of  second  charter  party  "at  and  from"  to  charter 
freight,  §  1G26. 
what   is   sufficient  repair  and   seaworthiness   for  ship   to   lie   in 
safety  "at,"  §  1497. 
OUTWARD    AND    HOMEWARD    FREIGHT:   where    contract  or 

freight  is  entire,  §  1627. 
OUTWARD  CARGO,  and  proceeds  home:  attachment  risk,  §  1572. 
to  be  considered  homeward  interest,  etc.,  loading  "at,"  §  1574. 
undisposed  of,  under  policy  "at  and  from"  may  be  protected  by 
words  "wheresoever  loaded,"  §  1573. 
OUTWARD    VOYAGE,   repairs   consequent    upon:   concealment,    § 
1S20. 

See  Voyage. 
OVERHEATING  without  combustion,  §  279G. 
OVERINSURANCE.     See  Other,  etc.,  Insurance. 
OVERPAYMENTS  of  assessments:  when  no  return,  §   1408. 
OVERVALUATION,   §  25. 

false  swearing  property  "wholly  destroyed,"  §  3339. 
in  proofs  of  loss,  §  3320. 
in  valued  policy,  §  162. 
proportionate  return  of  premium,  §  1411. 
verdict  as  evidence  of  false  swearing,  §  334L 
wholly  destroyed:  damages,  §  3461. 
OWNER,   agreement  with  carrier  for  benefit  of  insurance:   subro- 
gation, §§  3546-3555. 
damages  to  on  collision:  recovery,  §  2703. 
general  and  special,  may  each  insure  separately,  §  912. 
insurable  interest  in  case  of  bottomry  or  respondentia,  §  1017. 
interest  of  when  covered,   where  goods  shipped   by  carriers,   § 

1696. 
joinder  of  parties,  §  3641. 
joint  owner:  cestui  que  trust  not  a,  §  2052. 
liability  of:  shipping  clubs:  managing  owner:  classes,  §  178. 
of  absolute  interest:  insurable  interest  of,  §  994. 
of  cargo  liable  for  contribution  after  abandonment,  §  3443. 
of  cargo  not  liable  to  ship-owners  for  freight  earned,  §  1617. 
of  cargo  not  responsible:  vessel  collecting,  §  2751,  note. 
of  cargo,  undivided  interest:  description  of  interest,  §  1692. 
of  goods  concealed  from  creditors:  insurable  interest,  §  955. 
of  goods  levied  on:  insurable  interest,  §  956. 

of  land  and  one  holding  under  contract  for  deed  may  each  in- 
sure,  §   2469. 
of  land:  buildings  constructing  under  contract:  insurable  interest, 

§  995. 
of  ship,  cargo,  and  freight:  ship  only  insured:  damages,  §  3454. 
of  tugboat:  whether  common  carriers,  §  2S15. 
of  vessel  insured  for  benefit  of  mortgagee:  counterclaim  on  note, 

§  1238. 
part  owner  agent  of  all:  misjoinder  of  parties,  §  3647. 
parties  to  action,  §  3636. 

pro  haec  vice:  barratry:  excepted  risk,  §  2677. 
receiver  is  not,  §  3592. 

sale  by  master  who  is  part  owner:  recovery,  §  3454. 
taking  possession  of  goods:  end  of  risk.  §  1599. 
voluntarily  accepting  goods  at  port  short  of  destination:  freight 

pro  rata  itineris,  §  1617. 
whether  interest  covered  by  insurance  o.i  freight,  §  1718. 
See  Joint  Owners:  Part  Owner:  Shipper:   Ship-owner. 
OWNER  AND  CREDITORS:  joinder  of  parties,  §  3646. 
"OWNERS  OF  THE  BRIG":  description  of  interest,  §  1692. 
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OWNERSHIP  acquired  while  vessel  lying  Id  foreign  port:  attach- 
ment of  risk  •■at  ami  from,"  §   1510. 

av<  rn.,  in  of,  S  3680. 

exclusive:  disclosure,  S  2049. 

failure  to  disclose  true  title,  §  2048. 

Of  goods:  distinctive  marks  of  destroyed:  marine  risk-,  §  2~.Vi. 

of  property:  proofs  of  loss  showing:  conclusiveness  of.  s  3319. 

on  vessel   nerd   not  be  staled    when   not   material  ami   insurance 
ou  cargo,  S  1815. 

sole  ami  unconditional:  construction,  §  496,  note. 
Bee  Interesl  and  Title. 
PACKAGES,  breaking  open:  confounding  goods:  marine  risk.  §  2756. 
PACKING  CASES  when  not  covered  by  insurance  on  goods  therein: 

marine,  8  L'Tni;. 
PAID-UP    NONPARTICIPATING    POLICY,   when   assured   entitled 

to,  §  1183. 
PAID-UP  POLICY:  amount  of:  what  should  be  deducted,  §  1192. 

assignee's  lien  on,  §  S42. 

estimation  of  amount  of,  §  1102. 

exceptions  to  rule  and   .uses  contra  as  to  when  right  to  claim 
must  be  ex<  rcised,  §  11SG. 

failure  to  deliver:  measure  of  damages,  §  3454. 

New  York  statute,  §  1184,  note. 

refusal  to  issue:  measure  of  damages,  §§  1194,  1195. 

right  of  infant  to,  §  1183. 

right  to  claim,  §  1182. 

right  to  must  be  exercised  within  specified  time,  §  1185. 

when  forfeited,  §  1188. 

when  only  such  policy  can  be  claimed  and  when  full  amount  of 
insurance,  §  1181. 

when  recovery  lies  on  original  policy,  §  447. 

when  right  to  claim  must  be  exercised,  §  1184. 

whether  new  contract  or  continuance  of  old  one,  §  1190. 

whether  payment  of  note  required  to  entitle  to,  §  1187. 
See  Premium,  subd.  <i. 
PAINTING  bottom  of  ship— adjustment,  §  8082,  note. 

or  coating  ship's  bottom:  one-third  new,  §  3429.  note. 

vessel:  adjustment,  §  3082. 
PAINTINGS— description,  §  1755. 
PAMPHLET.     See  Prospectus. 
PAPERS— concealment  of:  not  breach  of  warranty:  usage,  §  258. 

false  papers,  spoliation,  etc.,  of  papers:  national  character,  §  2142. 

required:  neutrality,  §  2127. 

See  Ship's  Papers. 
PAPERS  OR  PROCESS— service  of:  agent  of  foreign  company,   § 
703. 

See  Process. 
PARCELS,   ETC.— separate  valuation  of:  marine  risk,  §§  2705-2709. 
PARENT  AND  CHILD— life:  insurable  interest,  g   1m;::.' 
PARENTS-    age  Of:   warranties  and   representations,   §    1992. 

health,   statement    as  to,   §   2011. 
PARLIAMENT,  ACTS  OF— violation  of:  when  insurance  not  void, 

S  2542,  note. 
PAROL   alteration  of  contract,  §  272. 

assignment  by  husband  of  policy  to  wife,  §  2343. 

assignment  sufficient  after  loss,  §  2322. 

evidence  to  prove  trust.  §  3525. 

notice  by  agenl  of  insurer  of  loss,  §  32S8. 

notice  of  loss,  §  3293. 

notice  of  loss  acted  upon  waives  written  notice,  §  3359. 

waiver  of  proofs  of  loss  by  agent,  §  3357. 
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PAROL— Continued. 

waiver  of  right  to  rebuild:  arbitration,  §  3168. 

waiver  of  service  of  proofs  of  loss,  §  3360. 

See  Evidence:  Parol  Contracts. 
PAROL  CONTRACTS— agent  directed  to  insure  must  not  effect  pa- 
rol insurance,  §  669. 

common-law  rule,  §  32. 

contract  need  not  be  in  writing:  parol  contract  and  rule  in  Eng- 
land, §31. 

evidence,  §  3760. 

for  insurance  may  be  specifically  enforced,  or  court  may  award 
damages,  §  38. 

for  insurance  subject  to  usual  provisions  of  policy,  §  37. 

for  loading  goods:  attachment  of  risk  on  freight,  §  1612. 

how  far  parol  contract  merged  in  written  agreement,  §  40. 

made  prior  to  policy  not  admissible  to  change,  §  1487. 

mutual  benefit  societies.  §  34. 

nonpayment  note:  forfeiture,  §  1213. 

prior  and  subsequent  agreements  by,  as  to  payment  premiums, 
§§  1354,  1355. 

proofs  of  loss,  §  3276. 

renewal,  §  41. 

rule  in  England,  §  31. 

statute  of  frauds,  §  39. 

statutory  or  charter  provisions,  §§  35,  36. 

statutory  regulations— English  stamp  acts,  §  33. 

surrender  of  policy  for  nonpayment  note  void,  §  1213. 

to  cancel,  §§  1637.  1638. 

to  waive  prepayment  premium,  §  76. 

ultra  vires,  §§  34-36. 
PART  OWNER— acts  of  master  who  is:  barratry,  §  2744. 

agent  of  all  owners:  misjoinder  of  parties,  §  3647. 

authority  of,   §   615. 

charterer,  who  is:  insurable  interest  of,  §  1011. 

fraudulent  sale  and  purchase  by  master:  barratry,  §  2742. 

insurable  interest,  §  946. 

insuring   for  other   part  owners   may   receive   payment   of   loss 
from  broker,  §  677. 

owner:  parties  to  action,  §  3636. 
PART  PAYMENT.     See  Payment. 
PARTIAL  INSURANCE:  risk   on  undivided    proportion   of    whole 

property,  §  24S4. 
PARTIAL  INTEREST:  where  insurable  interest  devested,  §  904. 
PARTIAL  LOSS:  adjustment:  cost  of  repairs:  fifty  per  cent  rule, 
§  3077. 

adjustment:  effect  of  usage,  §  250. 

adjustment:  measure  of  damages,  §  3452. 

aggregation  of  expenses  of  transshipping,  etc.,  of  cargo,  §  3099. 

and  "average,"  §  3408. 

consequent  upon  injury  during  risk,  §§  2792. 

exceeding  amount  specified.  §  3454. 

followed  by  total  loss:  successive  losses,  §  3016. 

"free  from":  abandonment,  §§  2938-2941. 

free  of:  fifty  per  cent  rule,  §  3068. 

freight,  §  2922. 

freight:  cargo  sent  by  another  ship,  §  1617. 

freight  pro  rata  itineris  deducted,  §  1617. 

general  average  charges  not  included.  §  2714. 
how  adjusted  in  valued  policies,  §  164. 
loss  of  voyage,  §  3015. 
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PARTIAL  LOSS-  Continued, 
measure  of  damages,  8  3 15 1. 

is,  etc.:  return  of  premium,  S  1394. 

Is  or  profits:  adjustment,  g  3452. 

of  profits:  abandonment,  §  2912. 

on  goods  prior  to  acquiring  Interest  therein,  5  1.">G4. 

on  several  goods:  adjustment  on  each,  g  3452. 

on  valued  policy:  measure  of  damages,  g  3452. 

recoverable  though  total  Loss  averred,  g  3454. 

Bale  of  cargo  In  foreign  porl  adjustment,  g  3452. 

settled:  no  abandonment:  subrogation,  §  3538. 

valued  policies,  §  l»n. 

warranted    free    1'rom    average,  etc.     See    Excepted    Risks    and 

Losses,  Marine. 
See   Excepted   Risks  and   Losses;   Particular  Average;   Repairs, 
i  :, :  j   Per  "'''in  Rule,  etc. 
"PARTIAL  TOTAL"  DISABILITY,  §  3034. 

"PARTICIPATING  POLICY"  does  not  create  trust  relation,  §  .°.09. 
for   "equitable   share   of   the   divisible   surplus":   construction,    8 

11GG. 
share  of  divisible  surplus.  §  11G6. 
trust  relation  of  holder,  §  309. 
PARTICULAR  ACCOUNT— "full  and  detailed  statement":  §  3333. 
of  loss,  §  3289. 
of  loss:  execution  of,  §  3307. 

of  loss:  "give  immediate  notice  and  render,"  §  3294. 
of  loss:  waiver,  §  3382. 
of  loss:  waiver  by  agent,  §  596. 
on  oath:  condition  precedent,  §  3330. 
PARTICULAR   AVERAGE— abandonment,    §§    2938-2941. 
adjustment:  expenses  of  temporary  repairs,  §  3097. 
adjustment:  one-third  new,  §  3078. 
and  general  average  distinguished,  §  3408. 
fifty  per  cent  rule,  §  30G8. 
free  from,  except  vessel  be  in  collision,  §  2752. 
one-third  new,  §  3084. 
raising  and  repairing  vessel,  §  3107. 
repairs  or  renewal  of  parts,  §  3104, 

See  Adjustment  and  Damages:  Excepted  Risks  and  Losses:  Par- 
tial Loss. 
PARTICULAR  REPRESENTATIONS  AND  WARRANTIES: 
account  of  stock:  not  continuing  warranty,  §  1988. 
accounts:  merchandise  accounts:  inventory,   §  1989. 
accounts   settled    monthly:  guarantee  against    embezzlement,   | 

1990. 
age  and  character  of  building,  §  1991. 
age  of  insured:  age  of  parents:  life  risk,  §  1992. 
anchorage  ground:  marine  risk,  §  1993. 
armament  of  ship:  warranty,  §  1994. 
ashes,  §  1995. 
birthplace,  §  2079. 

bodily  or  mental  infirmities:  accident  policy,  5  199G. 
books  of  account:  keeping  books  in  safe,  §  1997. 
cargo  of  ship:  warranty.  §  1998. 
convoy— warranty  to  sail  or  depart  with,  §  1099. 
"depart,"   warranty  to,  in  marine  risk,  §  2000. 
drunkenness,   §  2096. 

examination  of  property  after  work:  representation,  §  2001. 
fires:  continuing  warranty:  §  2002. 
general  statement,  g  1981 . 
health:  assured's  knowledge:  latent  disease,  §  2010. 
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health:  "consumption,"  §  2008. 

health:  disease:  life  risk,  §  2003. 

health:  "good  health":  "sound  health":  "perfect  health,"  etc.,  § 
2004. 

same  subject:  refusal  of  assurer  to  accept  renewal  receipt  condi- 
tioned as  to  good  health,  §  2006. 

same  subject:  renewal  of  policy,  §  2005. 

health:  hernia,  §  2012. 

health  of  assured  need  not  be  disclosed  at  time  of  renewTal  re- 
ceipt except  on  inquiry,  §  2007. 

health:  parents,  §  2011. 

health:  previous  sickness  or  disease,  §  2009. 

health:  relations,  §  2011. 

health:  rupture,  §  2012. 

health:  "spitting  of  blood,"  §  2008. 

health:  wearing  truss,  §  2012. 

heating:  continuing  warranty,  §  2002. 

"in  port,"  as  related  to  commencement  of  risk:  marine  policy; 
warranty,  §  2013. 

incendiarism:  fire  risk,  §  2014. 

incumbrances:  disclosure  of  title  not  necessary  unless  asked  or 
otherwise  required:  fire  risk:  continuing  warranty,  §  2015. 

incumbrances:  execution,  §  2019. 

incumbrances— generally,  §  2016. 

incumbrances:  judgment,  §  2019. 

incumbrances:  judgment  lien,  §  2020. 

incumbrances:  lien,  §  2020. 

incumbrances:  lien  for  taxes:  delinquent  taxes,  §  2021. 

incumbrances  made  after  the  policy,  §  2018. 

incumbrances:  mechanic's  lien,  §  2020. 

incumbrances:  mortgage,  §  2022. 

incumbrances:  mortgage— knowledge  of  insurer  or  his  agent,  § 
2023. 

incumbrances:  mortgage  obtained  by  fraud,  §  2024. 

incumbrances  on  property  by  verbal  agreement,  §  2017. 

incumbrances  pending  litigation,  §  2025. 

intention  to  navigate:  marine  risk,  §  2060. 

insanity:  life  risks,  §  2061. 

insurance  beyond  specified  amount  contrary  to  stipulation,  § 
2062. 

interest  and  title:  as  interest  may  appear,  §  2030. 

interest  and  title:  assignee's  policy,  §  2029. 

interest  and  title:  bill  of  sale,  §  2031. 

interest  and  title:  collateral.  §  2032. 

interest  and  title— conditional  sale,  §  2034. 

interest  and  title:  contract  of  purchase,  §  2033. 

interest  and  title:  deed  as  related  to  title,  §  2035. 

interest  and  title:  devisee:  charge  created  by  will,  §  2036. 

interest  and  title:  dower  right.  §  2037. 

interest  and  title:  easement  in  property,  §  2038. 

interest  and  title:  equitable  interest,  §  2039. 

inrerest  and  title:  execution  sale,  §  2043. 

interest  and  title:  foreclosure  sale,  §  2043. 

interest  and  title:  fraudulent  as  against  creditors,  §  2040. 

interest  and  title — generally,  §  2027. 

interest  and  title:  homestead,  §  2041. 

interest  and  title:  in  trust  or  on  commission,  etc.,  §  2053. 

interest  and  title:  joint  occupancy,  §  2055. 

interest  and  title:  joint  owner's  undivided  interest,  §  2042. 
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Interesl  and  title:  judgment  creditor,  g  2043. 

Interesl  and  title:  leasehold  interest:  building  on  leased  ground. 
J  2044. 

Interesl  and  title:  lien,  g  2045. 

Interesl  and  title:  minor  child's  Interest,  §  2046. 

Interesl  and  title:  mortgage,  mortgagee,  and  mortgagor,  §  2047. 

Interest  and  title:  no  disclosure  necessary  where  uu  inquiry  § 
2026. 

interesl  and  title:  ownership  of  property,  §  2048. 

interesl  and  title:  partnership  Interest:  exclusive  ownership  § 
2049. 

Interesl  and  title:  pending  litigation,  §  2050. 

interest  and  title:  possession,  g  2051. 

Interesl  and  title:  sheriffs  sale,  g  2043. 

interest  and  title:  stored  property,  g  2054. 

interest  and  title:  title  which  will  enable  assured  to  transfer  by 
abandonment:  marine  risk,  §  2'cs. 

Interest  and  title:  tenant  by  the  curtesy,  §  2055. 

interest  and  title:  tenant   for  life:  tenant   in  tail.  §  205G. 

interest  and  title:  trust  deed:  parol  trust,   §  2052. 

interest  and  title:  united  interests  of  assured,  *  2057. 

interest  and  title:  vendee  under  contract  lor  purchase:  bond  for 
deed,  §  2058. 

interesl   and  title:  wife's  property,  §  2059. 

intoxicating  liquors:  use  of,  §  2096. 

iron  safe:  fire  risk:  keeping  books,  etc.,  in,  §  20G3. 

iron  sate:  keeping  books,  etc.,  in:  waiver,  §  20G4. 

iron  shutters:  fire  risk,  §  2065. 

lading:  dunnage:  registered  tonnage:  marine  risk,  §  20G6. 

lights:  fire  risk,  §  2067. 

location,   §  2008. 

married,  §  2100. 

master's  certificate:  warranty:  marine  risk,  §  20G9. 

medical  attendant:  medical  treatment:  life  risk,  §  2070. 

medical  examiner:  statements  to.  §  2071. 

medical  examiner:  subject  of  inquiry,  s  2072. 

moored  safely  in  certain  harbor:  warranty:  marine  risk,  §  2073. 

occupation:  life  risk:  representation  and  warranty:  continuiug 
warranty,  §  2074. 

opium  habit:  life  risk,  §  2076. 

other  insurance:  refusal  of  other  insurers,  §  2n7:>. 

personal,  accidental,  or  serious  injury:  wounds:  hurts:  life  and 
accident  risks,  §  l'mtt. 

pumps:  water-tanks  filled,  etc.:  fire  risk,  §  2078. 

relative  situation  and  distance:  other  buildings:  variance  in  de- 
scription: no  warranty  that  location  of  other  buildings  re- 
main unchanged,  §  2080. 

relationship:  life  risk,  s  2081. 

residence:  birthplace:  life  risk.  §  2079. 

sailing:  representation  as  to  time  of,  §  2083. 

sailing:  representation  as  to  lime  of  may  be  merely  of  expecta- 
tion or   belief,   §   20S4. 

sailing:  warranty  to  sail,  §  2082. 

sailing:  warranty  to  sail  may  not  be  engrafted  on  a  policy  by  pa- 
rol   evidence,    g    L'l  IS.",. 

sailing:  what  constitutes,   ¥  2086. 
Bailing:  what  does  not   constitute.   §  2ns7. 
sheathing  vessel,  §  2088; 

ship's  safety:  warranty:  marine  risk,  §  20S9. 
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PARTICULAR  REPRESENTATIONS,  ETC.— Continued, 
sleeping  in  store:  continuing  warranty,  §  2112. 
smoking  on  premises:  continuing  warranty:  fire  risk,  §  2090. 
spirits   on  board   ship:    carrying   prohibited   articles:    reasonable 

construction:  marine  risk,  §  2091. 
stay  of  vessel  at  certain  place  limited  by  warranty:  marine  risk, 

§  2092. 
stock  kept  up  to  specified  amount,  §  2093. 
stoves:  continuing  warranty,  §  2002. 
stowage  cargo:  warranty:  marine  risk,  §  2094. 
suicide:  effect  of  warranty  against,  §  2005. 
temperate  habits:  §  2090. 
tobacco:  "moderate  use,"  §  2097. 
trade  and  employment  of  ship:  marine  risk,  §  2098. 
"uninsured":  policy  on  another  subject  matter:  "Honour"  policy, 

§  2099. 
unmarried,  §  2100. 

use  and  occupation:  boarding  house,  §  2103. 
use  and  occupation:  constantly  worked:  unlawful  act  not  imnlieu, 

§  2102. 
use  and  ocupation:  dwelling-house,  etc.,  §  2103. 
use  and  occupation:  hazardous  trade  or  business,  §  2104. 
use  and  occupation:  hotel,  §  2103. 
use  and  occupation:  house  of  ill-fame,  §  2105. 
use  and  occupation:  manufactory,  §  2106. 
use  and  occupation:  manufactory:  incidental  uses,  §  2107. 
use  and  occupation:  running  factory  nights,  §  2108. 
use  and  occupation:  storage:  stores:  storehouse,  §  2109. 
use  and  occupation:  stores,  when  continuing  warranty,  §  2110. 
use  and  occupation:  tenants:  continuing  warranty,  §  2111. 
use  and  occupation:  whether  continuing  warranty:  fire   risk,   § 

2101. 
watchman  on  premises:  watchclock:  continuing  warranty,  §  2112. 
widower,   §  2100. 
wife,  §  2100. 
PARTICULAR  WORDS  AND  PHRASES.    See  Words  and  Phrases. 
PARTICULARS— bill  of,  §  3694. 
PARTICULARS  OF  ACCIDENT— §§  3334,  3335. 
PARTIES  AND  PRIVIES:  suicide  under  clause  for  benefit  of  third 
parties,  §  2641. 
third  party's  breach  of  promise,  §  2747. 
See  Stranger. 
PARTIES  IN  PARI  DELICTO— premium  not  returnable,   §  1405. 
PARTIES— MEMBERS   OF   MUTUAL   COMPANIES, 
members  of  mutual  insurance  companies,  §  316. 
membership  exists  when  contract  is  completed,  §  317. 
obligations  and  rights  of  members  generally,  §  318. 
relations  of  members  of  mutual  companies:  partnership,  §  319. 
PARTIES— MUTUAL  COMPANIES. 

absolute  right  to  become  members  under  charter  of  mutual  com- 
pany, §  353. 
benevolent  and  fraternal  organizations  subject  to  laws  of  state 

and  jurisdiction  of  courts,  §  352. 
contribution    by  subordinate    lodge    to  supreme    lodge:  specific 

purpose:  power  of  disposal  of  funds,  §  354. 
delegation  of  power  by  supreme  lodge  of  mutual  benefit  society 

§  356. 
effect  of  decision  by  official  body  created  by  constitution  of  order 

§  355. 
kinds  of  mutual  insurance  companies,  §  342. 
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PARTIES    MUTUAL  COMPANIES— Continued. 

member  of   benevolent  association   cannot  be  expelled   -without 

bearing,  §  358. 
mutual  companies:  capital  stock:  fund  for  payment  of  losses,  § 

841. 
mutual  insurance  companies  defined,  §  340. 
plans  of  mutual  companies,  g  •"•  13. 
powers  of  mutual  companies  affecting  the  contract— ultra  vires, 

§  350. 
same  subject:  guarantee  fund,  §  351. 
subordinate  association   cannot   be  deprived  of  charter  without 

hearing,  §  ">">7. 
when  such  ties  are  aud  are  not  insurance  companies,  §§  344-340. 
1.  Mutual  Companies:  By-laws- 
adoption  of  by-laws  by  custom  or  usage,  §  367. 
by-laws  excluding  resort  to  civil  courts,  §  374. 
by-laws  excluding  resorl  to  civil  courts,  g    372. 
by-laws  must  not  be  contrary  to  state  or  United  States  laws,  § 

373. 
by-laws  must  not  be  unequal,  §  370. 
by  laws  must  not  contravene  terms  of  charter,  §  375. 
by-laws:  statutory  or  charter  power  to  repeal,   change,   etc.,    5 

379. 
change  of  by-laws:  vested  rights,  §  380. 
changes,  how  made,  §  378. 

charter— provisions  concerning  by-laws,   §  3G6. 
construction  of  by-laws,  §  381. 
definition  of  by-laws,  §  364. 
enforcement  of  by-laws— penalty,  §  376. 
incorporated  societies:  unreasonable  by-laws,  §  368. 
power  to  alter  or  change  by-laws,  §  377. 
power  to  enact  by-laws  inherent,  §  365. 
unincorporated  societies:  unreasonable  by-laws,  §  369. 
validity  of  by-laws,   §  371. 
PARTIES— RIGHTS    AND    REMEDIES— PRACTICE     AND    EVI- 
DENCE: 
action  by  creditor  may  be  against  ship-owner  or  master,  §  3119. 
action  in  one's  own  name:  "for  whom  it  may  concern":  parties, 

§  3609. 
administrator:  parties,  §§  3630,  3631. 
agents:  parties,  §  3632. 

assignee— mutual  companies:  parties,  §  3617. 
assignment  after  loss:  parties,  §  3620. 

assignor  and  assignee— collateral  security:  parties,  §  3619. 
assignor  and  assignee— who  may  sue,  §  3615. 
assignor  and  assignee:  who  may  sue:  life  policies,  §  3616. 
attorney  general:  insolvency:  parties,  §  3653. 
beneficiaries— who  may  sue,  §  3624. 
beneficiaries:  who  may  sue:  children,  §§  3626,  3627. 
beneficiaries:  who  may  sue:  guardian,  §  3628. 
beneficiaries:  who   may   sue:   insurance  as   members  of  club,   § 

3629. 
beneficiaries:  who  may  sue:  partners,  §  3628. 
beneficiaries:  who  may  sue:  wife,  §  3625. 
bonds  with  state  treasurer:  parties,  §  3651. 
carrier:  parties,  §  3623. 
charterers:  parties,  g  3650. 
consignor  and  consignee:  parties,   g  3622. 
contract   under  seal     who  may  sue,   §   3608, 

corporate  franchise:  usurpation-  parties,   §  3656. 
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defendant:  agent  and  insurer:  misjoinder  of  parties,  §  3G47. 

defendant:  bonds  with  state  treasurer,  §3651. 

defendant:  double  insurance.   §3649. 

defendant  inaccessible  to  service:  time  limit  for  suing,  §  3215. 

defendant:  joinder  of  parties:  shipping  club,  3647. 

defendant:  mutual  company,  §  3657. 

defendant  substituted  after  expiration  of  time  limit  for  suing, 
§  321S. 

defendants:  infants  as  parties  to  bills  in  equity  to  set  aside  pol- 
icy, §  3643. 

defendants:  joinder  of  directors  as,  §  3646. 

double  insurance:  parties  defendant,  §  3649. 

executor;  parties,  §§  3630,  3631. 

for  whom  it  may  concern— who  may  sue,  §  3609. 

in  name  of  assured:  parties,  §  3610. 

insolvency:  parties,  §  3653. 
'  insurance  company  against  wrongdoer:  parties,  §  3658. 

joinder:  "for  whom  it  may  concern":  §  3609. 

joinder:  heirs— children— husband,  §  3643. 

joinder:  mortgagor  and  mortgagee,  §  3642. 

joinder:  nominal  partners,  §  3640. 

joinder:   owner,   agent,   or  otherwise— for  whom   is   might   con- 
cern, §  3641. 

joinder:  policy  as  collateral— stockholders,   §  3645. 

joinder:  statute,  §  3646. 

joinder— who  should  be  joined,  §  3639. 

libelant:  insurer  may  be  made  colibelant  or  joined  with  Insured, 
or  made  party  defendant  in  certain  cases,  §  3644. 

manager  of  mutual  insurance  company:  parties,  §  3654. 

misjoinder  of  parties— who  need  not  be  joined,  §  3647. 

mortgagee  clause:  when  mortgagee  may  sue,  §  3614. 

mortgagee:  when  may  sue,  §  3612. 

mortgagee:  when  may  sue:  mutual  companies,  §3613. 

mortgagor:  when  may  sue,  §  3611. 

open  policy— who  may  sue,  §  3648. 

owner:  parties,  §  3636. 

part  owner— owner:  parties,  §  3636. 

part  owners:  action  for  benefit  of:  parties,  §  3609. 

partners:  parties,  §  3635. 

payment  of  premiums  by  third  party  and  his  liability,  §  1148. 

personal     representatives  — administrator— executor:     parties,    § 
3630. 

personal  representatives:  parties:  mutual  companies,  §  3631. 

policy  to  husband  on  wife's  property:  parties,  §  3634. 

principal:  disclosed— undisclosed:  parties,  §  3633. 

receivers:  parties.  §  3655. 

renewals— who  may  sue,  §  3637. 

sale  of  property:  assignee  may  sue,  §  3618. 

sale  under  sheriff's  certificate:  parties,  §  3638. 

stockholders:  insolvency:  parties,  §  3653. 

substitution   of  new  plaintiff   or  defendant  after  expiration   of 
time  limit  for  suing,  §  321S. 

suit  by  treasurer  of  mutual  insurance  company,  §  3652. 

trustees:  parties,  §  3621. 

unknown  persons:  parties,  §  3647. 

willful  or  fraudulent  acts  of  third  parties,  §  2851. 
who  may  be  parties  to  the  action— generally,  §  3607. 
PARTIES— THE  INSURER. 

charter:  corporate  powers:  ultra  vires,  §  334. 
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foreign   companies:    what   constitutes   "doing  business,"   etc..   8 

330. 
foreign  company  estopped  to  avoid  contract  by  setting  np  non- 

compliance  with  statute,  S  331. 
foreign  company:  retaliatory  and  anti-compact  laws,  §  329. 
forfeiture  of  charier,  g  335. 
Insurer  defined,  g  :'.::.">. 

Legislatl loncerning  foreign  companies,  §  328. 

legislation  concerning  insurance  companies,  §  327. 

stock  insurance  companies  defined,  g  326. 

when  contracl  valid    although    company  has  not   complied  with 

statute.   §  332. 
when  contracl  nol  valid  where  company  has  not  complied  with 

statute,  g  ::::::. 
PARTIES  TO  THE  CONTRACT    GENERALLY:  THE  INST'RED: 
agent  for  benefit  of  insured:  "for  whom  it  may  concern":  §  3609. 
are  necessary  to  valid  contract,  §-13. 
different  parties— insurable  interest,  §  912. 
infants.  §  307. 
name:  evidence  admissible  to  show  actual  party   In  interest,   J 

311. 
name  of  assured  need  not  be  set  out,  §  310. 
relations  of  insurer  and  insured,  §  309. 
when  aliens  may   he  insured,  §  308. 
who  are  not  parties,  §  30G. 
who  may  lie  parties  to  the  contract,  §  305. 
See  Description. 
PARTITION— effect  of:   alienation,   §   2283. 
PARTNER  and  heir  of  another  partner:  misjoinder  of  narties,   g 

3647. 
assignment  to,  §  2316. 
authority  of.  §  014. 

chattel  mortgage  by:  change  of  interest,  §  2269. 
death  of  as  terminating  agency  of  firm,  §  721. 
death  of:  discontinuance  of  business:  credit  insurance,  §  2599. 
has  powers  of  firm,  §  396,  note. 

holder  of  policy  in  mutual  company  is  not  partner,  §  309. 
insurable  interest,  §  944. 
mistake  in  policy:  equity,  §  3510. 
reference  to  by  arbitration,  g  .'ii'lT. 
who  is  a,  to  effect  cancellation,   g   1657. 
PARTNERS:  accident   risk  on  lives  of:  dissolution,  5  22SL 
consent  to  cancellation  or  substitution  hinds  from.  §  1<;.">7. 
consent  to  insurance  procured  with  money  stolen  from  firm:  evi- 
dence, §  3834. 
description  of  interest,  §  1693. 
directors'  liability  as.  g  683. 
insurable  Interest:  life  risk.  §  945. 
joint  owners  have  rights  of,  g  616. 
nominal  partners:  joinder  of  parties,  §  3640. 
parlies  to  action.  £§  3628,  3635. 
proof  of  loss  by,  g  3306. 

several  underwriters  not  liable  as,  for  repairs,  g  3055. 
when  pari  owners  become.  §  616. 
PARTNERS    SALES   RY    .WD   BETWEEN:   ALIENATION,   ETC., 
CLAUSES— §g  2293-2295. 

Alabama.  Sale  by  one  partner  to  another,  g   2295,  note. 

California:  Sale  by  partner  to  third  party,  g  2295,  note. 

Colorado:  Sale  by  one  partner  to  another,  §  2295,  note. 


INDEX. 


3S53 


PARTNERS— SALES,  ETC.— Continued. 

Connecticut:  Introduction  of  new  partner,  §  2295,  note. 

Georgia:  Sale  with  reservation    of  interest    to  partner,   §  2293, 
note. 

Federal  Decisions:  Sale  by  one  partner  to  another:  introduction 
of  new  partner,  §  2295,  note. 

Florida:  Introduction  of  new  partner,  §  2295,  note. 

Illinois:  Sale  to  partner  or  third  person,  §  2295,  note. 

Indiana:  Sale  by  one  partner  to  another,  §  22i>.">.  note. 

Iowa:  Sale  with  reservation  of  interest  to  partner,  §  2295,  note. 

Louisiana:  Sale  by  one  partner  to  another,  §  2295,  note. 

Massachusetts:  Sale  by  one  partner   to    another,    and    mortgage 
back,  §  2295,  note. 

Michigan:  Introduction  of  new  partner,  §  2295,  note. 

Mississippi:  Sale  by  one  partner  to  another,  §2295,  note. 

Missouri:  Sale    by  one  partner  to  another    and  mortgage   back, 
§  2295,  note. 

New  Hampshire:  Sale  by  one  partner  to  another,  §  2295,  note. 

New  York:  Sale  by  one  partner  to  another:  introduction  of  new 
partner,  §  2295,  note. 

Ohio:  Sale  by  one  partner  to  another:  introduction  of  new  part- 
ner,  §  2295,  note. 

Opinions  of  text-writers.  §  2295,  note. 

North  Carolina:  Introduction  of  new  partner,  §  2295,  note. 

Pennsylvania:      Sale  by  one  partner  to  another,  §  2295,  note. 

Tennessee:  Sale  by  one  partner  to  another,  §  2295,  note. 

Texas:  Sale  by  one  partner  to  another,  §  2295,  note. 

Virginia:  Sale  by  one  partner  to  another,  §  2295,  note. 

"Washington:  Agreement    for    partnership  not    consummated,   § 
2295,  note. 

Wisconsin:  Sale  by  one  partner  to  another,  §  2295,  note. 
PARTNERSHIP— as  beneficiary,  §  791. 

each  partner  may  insure  his  own  interest,  §  912. 

effect  of:  dissolution:  receiver:  alienation,  §  2280. 

funds  as  result  of  illegal  insurance:  equity,  §  3530. 

funds:  premiums  paid  out  of  during  solvency,  §  1151. 

interest:  disclosure,  §  2049. 

members  of  mutual  companies,  §  318. 

property:  policy  on  does  not  pass  with  sale  of  property  unless,  § 
2307. 

See  Agents. 
PASSAGE  MONEY— delivery  of  passengers  in  given  time  not  guar- 
anteed, §  2760. 

description,  §  1756. 

differs  from  freight,  §§   1021,  1756. 

insurable  interest  in,  §  1021. 

loss  of,  §  2S05. 
PASSAGES.     See  Successive  Passages. 
PASSENGERS— accident  to  while  traveling,   §§   2S71-2876. 

baggage,  etc.:  contribution.  §3444. 

luggage,  etc.:  general  average,  §  3432. 

mutinous  seizure  by,  is  "capture":  marine,  §  2748. 

salvage  for  lives  of:  action,  §  3442. 

See  Passage  Money. 
PATENTS— measure  of  damages:  agreement,  §  3454. 
PATTERNS— description,   §  1755. 
PAWNBROKERS— insurable  interest.  §§  SOS.  923. 
PAYEE— creditor  as,  in  policy  on  debtor's  life,  §  801. 

effect  upon,  of  mortgagor's  acts  after  loss,  §  2322. 

of  fund:  wife  and  daughters  as  beneficiaries:  survivor,  §  806. 
See  Beneficiary. 
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PAYMENT  and  priority  of  claims:  Insolvency,  ?  3597. 

by  Insurer  of  more  than  bis  Bhare:  pro  rata  clause,  g  2ir>r>. 

by   insurer:  subrogation  in  case  of  loss  by   theft  against  ship- 
owner,  g  3538. 

check  given  before  insolvency.  §  3597. 

clauses  as  to,  ami  as  to  rebuilding  construed,  §  3155. 
ract  for,  after  adjustment  is  new  one,  §  3385. 

cost  of  rebuilding  less  than  stipulated  indemnity:  surplus,  §  3150. 

death  of  beneficiary  before,  §  831. 

same:  trusteeship,  g  728,  note. 

demand  for,  Implied  by  furnishing  proofs  of  loss,  §  3209. 

enjoined:  effecl  upon  time  limit  for  suing,  g  3213. 

in  part  arrests  running  of  time  limit  for  suing,  §  318G. 

insolvency:  Qnited  States  as  creditor,  §  3597. 

Into  court,  §§  3394,  3757. 

made:  recovery  back  of  money,  §§  34S6,  34S7. 

of  benefit    fund,  §  ST2. 

of  loss  by  third  party:  defense,  §  3742. 

of  loss:  duty  and  liability  of  agent  as  to,  §  077. 

of  loss  of  cargo  after  libel:  subrogation,  g  3538. 

of  loss:  recovery  from  railroad  by  assured,  §  2S10. 

of  money  for  compromise:  general  average,   §  3441. 

of  money  into  court:  estoppel:  proofs  of  loss,  §  3304. 

of  notes  or  interest  thereon  by  dividends  or  profits,  §  1235. 

of  part  of  loss:  waiver,  §  33S8. 

of  premium:  receipts:  evidence,  §  3827. 

of  proceeds  of  policy  to  administrator  when  a  trust  for  benefici- 
ary, §  700. 

of  proceeds  to  administrator:  liability  of  to  surviving  child  as 
beneficiary,  §  708. 

offer  to  settle:  waiver,  §  33S7. 

out  of  endowment  fund:  holders  of  certificates,  §  3597. 

premiums  by  dividends  or  profits,  §  1100. 

premiums:  when  renewal  presumptive  evidence  of.  §  530. 

promise  of  and  adjustment:  waiver  of  defenses,  §  3385. 

promise  of  insurers  to  make,  though  loss  not  covered  by  policy, 
§  2808. 

promise  of:  waiver  of  proofs  of  loss,  §  3386. 

rebuilding  is  mode  of,  §  3150. 

refusal  to  make:  damages,  §  3454. 

surrender  policy:  when  wife  and  not  husband  entitled   to  pro- 
ceeds,  §  810. 

suspended  by  refusal  to  submit  to  "examination  under  oath,"  § 
3330. 

to  administrator  of  assured  of  money  due  beneficiary,  §  870. 

to  mortgagee  no  waiver  of  limitation  for  suing  as  to  mortgagor, 
§  3216. 

to  woman  designated  as.  wife  while  lawful  wife  living,  §  S14. 

total  loss:  subrogation,  §  3538. 

See  Premiums. 
PECUNIARY    ADVANTAGE— reasonable   expectation  of   an  insur- 
able  interest,   §   807. 
PECUNIARY  INTEREST  as  ground  for  insurable  Interest,  §  1003. 

benelieiary,   §   720. 

Insurable  Interest,  §  800. 

When  insurable  Interest  of  husband  must  be  a,  §  1051. 
See  Insurable  Interest. 
PENALTY— enforcement  of  by-laws,  §  375. 

prohibitory  statute  Imposing:  collateral  acts,  §  2">42. 
rENDING   LITIGATION    ownership:  disclosure,  §  2050. 
PENSION  AFFIDAVITS  as  evidence,  §  3836. 
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PER  CAPITA— "wife  and  children"  as  beneficiaries,  §  804. 
PERCENTAGE — how  made  up:  partial  loss.     See   Damages. 
"PERFECT  HEALTH"— construction:  statements  as  to,  §2004. 
PERILS — charterer  insuring  against  special  peril,  §  1014. 

different:  other  insurance,  §  2400. 

fear  of,  as  ground  for  breaking  up  voyage,  §  1531. 

mere  fear  of:  marine  risk,  §§  277G-2777,  2778. 

not  insured  against  as  ground  of  breaking  up  voyage,  §  1531. 

not  insured  against  causing  loss:  abandonment,  §  2059. 

occasioning  injury  during  life  of  policy:  loss  after  risk  ends,  §§ 
2792,  2793. 

or  risk  expressed  in  policy,  §  177. 

or  risk  necessary  to  contract,  §  43. 

place  of  may  enhance  probability  of  total  loss,  §  3012. 

removed  before  loss:  abandonment,  §  2944. 

successive  perils:  abandonment,  §  2903. 

when  unusual  or  extraordinary  concealment,  §§  1860,  1861. 

which    will    justify    deviation:     whether    must    be    one    insured 
against,   §  2441. 

See  Natural  Perils;  Political  Perils. 
PERILS  OF  THE  SEAS  and  rivers  covers  what,  §§  2797-2799. 

excepted,    §  2683. 

proximate  and  remote  cause,  §§  2832-2837. 
PERISHABLE  GOODS— removal  of,  for  repairs:  general  average,  | 
3442. 

See  Excepted  Risks  and  Losses;  Goods. 
PERITONITIS  caused  by  fall:  proximate  cause,  §2833. 

death  from:  accident  risk,  §  2628. 
"PERMANENTLY  DISABLED"— §§  3031,  3032,  3035. 
PERMITS— affecting  risk:  power  of  agent  to  grant,  §  548. 

to  go  beyond  prescribed  limits  of  travel,  §§  2234,  2235. 
PERPETUAL  POLICY  assigned  to  mortgagee  as  collateral:  right 

to  deposit  premium,  §  1160. 
PERSONAL— accidental,  etc.  injury:  statements  as  to,  §  2077. 

apparel:  contribution,  §  3444. 
PERSONAL  CONTRACT— fire  policy  is,  §  3152. 

insurance  is  a,  §  23. 
PERSONAL  EFFECTS— description.  §  1757. 
PERSONAL  INJURIES— §§   2800-2803. 

PERSONAL  NOTICE  of  time  of  payment  premiums,  etc.,  §  1335. 
PERSONAL   PROPERTY— description,   §   1758. 

misdescription  as  to  location  by  agent:  application,  §  473. 
PERSONAL   REPRESENTATIVES— beneficiary,   §  8S2,   note. 

parties  to  action,   §§  3630,  3631. 

wife:  when  not  entitled  to  fund,  §  881. 
PETITION.     See  Pleadings. 
PETROLEUM— prohibited  articles,   §  2204. 
PHOTOGRAPH  of  deceased:  evidence,  §  3772. 
PHOTOGRAPHER'S  MATERIALS  prohibited  articles,  §  2203. 
PHRASES— parol  evidence  to  explain,   §  3807. 
See  Words  and  Phrases. 
PHYSICIANS  and  surgeons— expert  and  opinion  evidence,  §  3813. 

certificate:  evidence  of  death.  §  3772. 

certificate:  privileged  communications,  §  3329. 

certificate:  proofs  of  death,  §  3329. 

declarations  to:  evidence,  §  3820. 

See  Medical  Attendant. 
PIERS— vessels  keeping  too  near:  collision.  §  2751.  note. 
PILFERING S  of  master  and  crew:  barratry,  §  2742. 
PILOT— calling  at  port  to  obtain  deviation,   §  2390. 
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damage  where  Done  employed:  general  average,  §  344_. 
employment  of:  seaworthiness,  S  2168. 
error  of  causing  collision  and  fire  ensues:  barratry  excepted,  | 

LV.77. 

See    Statute. 

PILOTAfiF— expense  of:  general   average,   §  3427. 

of  refuge  expenses,  i  3112. 
PIRATES— rovers:  assaulting  thieves:  marine  risk,  §  2804. 

voluntary  composition  with:  general  average,  §  3441. 
l'i.\(  B:  basis  of  contributors   value  -general  average,  $  3432. 

of  notice  and  proofs  of  loss,  §  3287. 

of  payment  of  premiums,  §  1168. 

of  vessel's  stay  Limited  by  warranty,  §  2092. 

usage  of  another  place,  §  255. 

See  Adjustment:  Port. 
PLACE  OF  CONTPvACT-const  ruction,  §§  225,  226,  227. 

mutual  benefit  society,   §  228. 

when  place  of  acceptance  ami  mailing  Is,  §  231. 

when  place  of  delivery  is:  §  230. 

when  place  where  policy  countersigned   is:  §  229. 
See  Lex  Loci  Contractus. 
PLAINTIFF— substituted  after  expiration  of  time  limit  for  suing, 

§  32 is. 

See   Parties. 
PLAN   of  insurance  abandoned  and   fund   reduced:   return  of  pre- 
mium, etc.,  §  1408. 
of  insurance:  power  to  change,  §  350. 
reserve  dividend  plan  of  W.  P.  Stewart.  §10,  note. 
showing  kind  pumps:  continuing  warranty.  §  2078. 
survey,  etc.,  reference  to:  warranties,  §§  1959,  1960. 
See  Half  Note  Plan. 
PLATE— description,  §  1759. 
PLATE  GLASS— casualty  insurance,  §§  9,  2634. 

tornado  insurance,   §  263 1. 
PLEADINGS— admission  by,  §  3757. 

admissions  by:  what  they  do  not  admit,  §  36S0. 

allegation  of  Insurable  interest:  beneficiary,  §  729. 

allegation  thai  magistrates  not  disqualified,  §  3326. 

amendments,  §  3687. 

an  affirmative  matter  to  show  regularity  of  assessment,  §  1310. 

answer.   §§   3689,  3691. 

answer  had  on  demurrer  which  avers  conclusion  of  law,  §  2G10. 

answer:  Insufficient:  no  defense,  §  3690. 

answer:  liability   for  assessments.   §   1320,   note. 

answer    should    show   connection    between    alleged    criminal    act 

and  injury,  §  2610. 
averment  of  interest.  §  36?2. 
averment  of  Interest:  life  policies,  §  3673. 
averment   of  ownership,   §  3680. 

averment    of    want   of   consideration:   disputing   receipt   for   pre- 
mium, §  86. 
averment:  performance  of  conditions  precedent,  §  3674. 
averment   thai   notary  is  '•nearest,"  g  :;.".24. 
bill  of  Interpleader,  g  3695. 
bill  of  particulars    of  discovery,  §  3694. 

by   insurer   when   waiver  defects   in   proofs  of  loss,   §  3390. 
complaint:   arbitration   and   award.   §   :'.2i'>.".. 
complainl :  assignment,  g  3*566. 
complaint  on  premium  note  by  receiver,  §  3590. 
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PLEADINGS— Continued. 

conditions  precedent:  statute,  §  3675. 
declaration:  complaint  or  petition,  §  3665. 
declaration:  complaint  or  petition  insufficient,  §  3681. 
declaration,  complaint,  or  petition:  sufficiency  of,  §  3666. 
declaration,  etc.:  application,  §  3671. 

declaration,  etc.:  benefit  societies— mutual  companies,    §   3667. 
declaration,  etc.:  conditions:  notice  and  proof  of  loss,  §  3(>T'*>. 
declaration,  etc.:  conditions:  suing  after  proof  of  loss  furnished, 

§  3677. 
declaration,  etc.:  foreign  companies,   §  3669. 
declaration,  etc.:  insufficient:  mutual  benefit  societies,  §  3682. 
declaration,   etc.:  need  not  aver  matter  of  defense:    conditions 

subsequent,  §  3384. 
declaration,  etc.:  pleading  waiver,  §  3683. 
declaration,  etc.:  under  statutes  or  codes,  §  3668. 
defense:  arbitration  and  award,  §  3263. 
defense:  failure  to  sue  in  time,  §  3223. 
demaud  for  payment  note,  §  3487,  note, 
demurrer,  §  3693. 

demurrer  as  affecting  time  limit  for  suing,  §  3204. 
demurrer:  continuance  of  action  after:  time  limit  for  suing,   § 

3204. 
demurrer:  failure  to  sue  in  time,  §  3223. 
demurrer  to  answer  not  connecting  criminal  act  with  injury,  § 

2610. 
demurrer  to  answer  which  avers  conclusion  of  law,  §  2610. 
demurrer  to  plea  of  misrepresentations,  §  190. 
embodying  policy  in  declaration,  §  3670. 
evidence  to  support,  §  3756. 
foreign  company  not  complying  with  state  law  estopped  to  plead 

ultra  vires  against  its  contract,  §  331. 
kind  of  officer  executing  magistrate's  certificate,  §  3326. 
loss  by  barratry  not  recoverable  under  averment  only  of  loss  by 

capture,  §  3679. 
loss:     damage:  value  of  property,  §  3678. 
matters  specially  pleaded:  general  issue,  §  3691. 
multifariousness,  §  3688. 
petition  should  aver  that  fire  did  not  occur  from  excepted  cause, 

§  2599. 
plea  iu  bar:  abatement,  §  3692. 

receiver  must  allege  and  prove  necessary  facts  to  recover  assess- 
ments,  §  1273. 
reformatiou  of  policy,  §  3509. 
removal  suits:  jurisdiction:  answer,  §  3498. 
replication:  traverse,  §  3696. 
right  to  rebuild:  fire  risk,  §  3158. 
service  of  proofs  of  loss,  §  32S1. 
total  loss:  may  recover  partial  loss,  §  3454. 
unstamped  policy,  §  66. 
variance,  §  3697. 

what  declaration,  etc.,  need  not  aver:  generally,  §  3685. 
when  it  is  no  answer  that  interest  not  acquired  till  after  loss,  § 

905. 
PLEDGE— delivery  of  policy  as  security:  wife's  rights.  §  811. 
of  ship-owner's  credit  for  necessaries,  repairs,  etc.,  §  3119. 
policy  as  security:  when  wife  has  only  equitable  lien,  §  812. 
See  Hypothecation;  Collateral. 
PLEDGEE— insurable  interest,   §  923. 
of  consignee:  parties,  §  3622. 

Joyce,  Vol.  IV.— 242 


3S58  INDEX. 

PLEDGOR— insurable  Interest,  g  923. 
PNEUMONIA    death  by  disease,  §  l'8S0. 
Pi  >is(  «.\    accidental  taking,  §  2877. 

excepted  risk,  §  2620. 

or  anything  accidentally  taken  or  Inhaled,  ?  2621. 
See  Excepted  Risks  and  Losses. 
POISONING  of  blood:  malignanl   pustule,  g  2878. 
POISONOUS  OR  [RRESPIRABLE  GASES.     See  (Jas. 
POISONOUS   SUBSTANCES    contracl    with:  excepted  risk,   §2020. 
POLICY-  ah  initio  void:  premium  returnable,  §  1398. 

acceptance  by  assured  completes  contract,  §  55. 

acceptance  conditional,  g  58. 

accounting:  equity:  tontine  policy,  §  309. 

admissibility  of  usage  to  explain,  vary,  etc.,  §§240,  247,  248,  249. 

agency  created  by  possessiou  of,  5  611. 

agenl  cannot  issue  to  self,  s§  59,  660. 

agent  should  notify  principal  of  failure  to  effect,  §  GG4. 

agent  signing  for  principal:  ratification,  §  459. 

agent's  acceptance  of  surrender  Is  cancellation,  §  451. 

agent's  representations  to  applicant  as  to  contents,  §  58. 

agreement  to  deliver:  demand  unnecessary,  §  92. 

ambiguous  in  terms:  parol  evidence.  §  185. 

and  premium  note  one  contract,  §  1203. 

application  drawn  up  in  lead  pencil,  valid,  §  66. 

application,  when  and  when  not  part  of,  §§  ISO,  187. 

"as  well  in  his  own  name  as  in  the  name,"  etc.,  §  019,  note. 

assigned:  cancellation  of,  §  1041. 

assignment  of:  evidence,  §  3831. 

assignment  of:  reinsurance,  §  122. 

attaching  in  fm  uro,  g  901. 

beneficiary  charged  with  notice  of  contents,  §  848. 

blanket  policies,  §  157. 

blanks:  possession  of  by  agent:  implies  what  authority.  §  388. 

cancellation  for  nonpayment  of   premium  after  delivery  policy, 
§  79. 

cancellation  of  by  agent  after  notice  that  same  ready  for  deliv- 
ery,  §  100. 

cannot  be  accepted   after  loss,   §   70. 

certificates  in  mutual  benefit  societies  or  associations,  ?  146. 

"children"  born  subsequently  to  issuance  of:  beneficiaries.  §  709. 

compound  policies:  prorating  loss.  §3456. 

condition  in  policy  as  to  prepayment  premium  valid,  §  To. 

construction  of  as  to  "wife  and  children"  as  beneficiaries:  how 
they  take.  §  805. 

construction:  power  of  agent  to  bind  insurer  by.  §  537. 

construction:  what  is  part  of.   §   1  85. 

contract  complete:  insurer  obligated  to  issue  policy,  §  95. 

contract  to  Issue:  damages  for  breach,  §  3454. 

countersignature  by  subagent,  g  531. 

countersigning  by  agent,  g  530. 

countersigning  sometimes  dispensed  with,  §  177. 

death  before  countersigning:  attachment  of  risk,  §  1438. 

death  before  issuance  policy:  no  contract,  §  70. 

death  of  applicant  before  delivery,   §  91. 

defined,  §  14">. 

delivered  as  security:  wife's  rights,  §  811. 

delivered:  condb  Ion  precedent,  §  7o. 

delivery  actual  or  manual,  not  necessary  to  complete  contract,  g 
01. 

delivery:  agent  assured  holding  policy  subjeel  to  order,  §  lul. 
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POLICY— Continued. 

delivery:  assignee's  possession  of  life  policy,  §  94. 

delivery  conditional,   §  96. 

delivery  conditional:  admissibility  parol  evidence,  §  97. 

delivery  conditional  to  third  party:  loss  before  acceptance,  §  101. 

delivery:  effect  of  upon  prepayment  premium,  §  79. 

delivery  may  be  constructive,  §  93. 

delivery:  misrepresentation  or  fraud,  §  99. 

delivery  must  be  actual,  when,  §  98. 

delivery  of:  action  to  compel,  §  3517. 

delivery  of:  agreement  completed  before  loss,  §  103. 

delivery  of:  agreement  incomplete  at  time  of  loss,  §  104. 

delivery  of  complete  though  assured  does  not   formally   accept 

and  take  it  away,  §  91. 
delivery  of  containing  receipt  for  premium,  §  86. 
delivery  of  not  necessary  to  complete  contract,  §  90. 
delivery  of:  notice  of  execution  of,  to  assured,  §  100. 
delivery  of,  to  agent:  policy  held  by,  §  102. 
delivery  of:  unfavorable  change  in  health,  §  103. 
delivery:  possession  of  policy  by  assured,  §  94. 
delivery  to  agent  acting  for  both  parties,  §  101. 
delivery  to  assured's  agent,  §  101. 
delivery  to  beneficiary  after  death  of  assured,  §  98. 
delivery   to   messenger   of   assured:   former's   declarations   inad- 
missible, §  101. 
delivery  to  tbird  person,  §  101. 

delivery:  waiver  by,  of  nonpayment  premium,  §  79. 
demand  for,  when  unnecessary,  §  92. 
division  and  kinds  of  policies,  §  147. 

effect  of  possession  of  by  beneficiary  as  to  designation  and  change 
of,  §  849. 

effect  of  retention  by  applicant,  §  58. 

effected  after  loss,  §  105. 

embodying  in  declaration,  etc.,  §  3670. 

evidence,  §  3758. 

evidence  as  to  what  is  part  of  policy,  §  185. 

executed:  both  parties  knowing  of  loss,  §  106. 

executed  on  Sunday,  §  2534. 

execution  of,  §  17S. 

execution  of:  affixing  date,  §  179. 

execution  of:  affixing  seal,  §  ISO. 

execution  of  by  agent,  §  446. 

execution  of:  power  of  agent  to  subscribe,  §  528. 

express  warranty  must  appear  on  face  of,  §  1956. 

floating  policies,  §  157. 

for  "whom  it  may  concern,"  §§  310,  619. 

form  of,   §   176. 

form  of:  clause  as  to  risks,  §  2735. 

good   for  future  losses  to  amount  unexpended  in  rebuilding,   § 
3174. 

heirs  cannot  change  mode  of  insurance,  §  3485. 

if  risk  attached  assured  not  obligated  to  notify  assurer  of  loss 
before  delivery  policy,  §  108. 

illegal:  parties  in  pari  delicto,  premium  returnable,  §  1405. 

in  blank,   §§  310,  16S9. 

in  mutual  society  to  be  construed  as  will,  §  309. 

interest  policy  defined,   §   155. 

invalid,  insured  guilty  of  no  fraud  entitled  to  return  premium,  § 
1405. 

is  a  chose  in  action  assignable  only  in  equity,   §  914,  note. 

issued  afcer  loss  and  before  building  repaired:  total  loss,  §  3030. 
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limitation  In  of  agent's  authority  valid,  §  433. 
Lloyd's:  conditions  as  to  suits,  when  void,     335,  note, 
liability  of  underwriters,  joint  or  several,  g  335,  note. 
•lost  or  not  lost,"  §  105. 
mailed:  completion  of  contract,  §  02. 

mailed  condltl d  to  be  returned:  if  retained  is  accepted.  §  63. 

materially  different  from  what  agenl  represents  it,  assured  may 

rescind,   §  .">!  1. 

maturity  of:  when  beneficiary  reaches  certain  age:  debt  of  as- 
sociation, §  852. 

may  terminate  by  its  own  limitation,  §  1450. 

merges  parol  agreement,  g  40. 

mistake  in  date:  waiver  of  tailure  to  sue  in  time,  §  3221. 

mixed  policies  defined,   g    169. 

name  of  assured  need  not  be  set  out,  §  310. 

names  of  parlies,   g  1689. 

neglect  to  deliver,   §  95. 

neglect  to  read,  g  3514,  note. 

never  actually  delivered,  §  02. 

new  one  may  be  only  a  renewal,  §  14G5. 

new  one  substituted  through  fraud  for  old  one,  no  liability  for 

assessments,  §  1304. 
not  conforming  to  agreement:  evidence  binding  slip  or  applica- 
tion, §  00. 
not  conforming  to  application  acceptance  necessary  to  bind,  §  5G. 
not  covering  property  agreed  to  be  insured,  §  40. 
not  delivered:  action,  §  3409. 
not  issued  company  may  be  bound,  §  34. 
"not  to  exceed"  a  certain  sum,  §  50. 
notice  of  refusal  to  accept,  §  58. 
of  insurance  clubs:  validity  of,  §  178. 
offer  to  surrender  before  suing,  §  3485. 
"on  account  of,"  §§  310,  019. 

on  agent's  own  life  not  countersigned  by  him,  §  530. 
open  policies:  what  are,   §  158. 
open  policy  defined,  §  150. 

originally  void:  assent  to  assignment  does  not  validate.  §  2308. 
parol:  contract  for  Insurance  subject  to  usual  provisions  of.  §  37. 
premium  due  if  attaches,  §  55. 

printed  slip  attached  to,  consenting  to  other  insurance,  §  2485. 
printing  conditions  in,  constitutionality  of  statute,  §  2514. 
power  of  agent  to  alter,  §  549. 
providing  for  payment  to  insured  if  he  lives  to  certain  date— if 

not  to  beneficiary  designated,  §  851. 
question  of  reasonable  time  of  acceptance  for  jury,  §  55. 
receipt  in  for  premium,  §  80. 
received  by  agent  but  not  delivered,   §   02. 

reformation  of  to  conform   to   actual   contract,   §   ."17. 

removal  or  revival  of:  power  of  agent  as  to,  §§  53S,  539. 
requisites  of  a  valid  policy,  §  181. 

reservation  of  right  to  change  beneficiary,  §  731. 

retention  of  by  applicant:  acceptance,  S  58. 

restrictions  in  on  agent's  authority.    See  Agents. 

retroactive:  execution  <>f :  power  of  agent,  S  529. 

retroactive:  less  before  date  contract,   g   105. 

retroactive:  not  delivered  before  loss:  risk  having  attached,  §  108. 

retroactive:  power  of  agenl  to  execute,  s  529. 

running  policies.  §  ir>7. 

Bigning  by  agenl  for  principal,  §  446. 

simultaneous  Insurance:   concurrent  insurance,    §§   24S0,   2481. 
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stamp,  §  178. 

stipulation  as  to  value  In,  §  25. 
stipulation  contrary  to  act  of  incorporation,  §  207. 
stipulation  contrary  to  statutory  requirement,   §   176. 
stipulation  that  agent  is  agent  of  assured,  controlled  by  statute, 

§  512. 
subscription  of:  power  of  agent  as  to,   §  528. 
surrender  of:  agent:  custom,  etc.,   §  451. 

surrender  of  avoided  by  beneficiary  for  mental  incapacity,  §  S54. 
surrender  of   cannot   be   made   without   consent  of   beneficiary: 

life  policy,  §  S53. 
surrender  of:  minor's  consent  to  not  binding,  §  855. 
surrendered  and  paid-up,  taken  out  by  husband;  wife  and  chil- 
dren being  beneficiaries  and  wife  dead  when  policy  issues,   § 
857. 
time  policies:  computation  of  time,  §  171. 
time  policies:  continuance  after  expiration  of  time,  §  173. 
time  policies  defined,  §  170. 

time  policies:  trading  voyage:  nature  of  contract,  §  172. 
transfer  of:  notice  to  broker,  §  635. 

validity  of  when  issued  by  foreign  company  which  has  not  com- 
plied with  statutes  as  to  doing  business,  §§  332,  333. 
valuation:  how  far  conclusive,  §  25. 
valued  policies:  partial  loss,  §  164. 
valued  policies:  prior  insurance,  §  167. 
valued  policies:  pro  rata  recovery,  §  165. 
valued  policies:  statutory  regulations,  §  163. 

valued  policies:  "valued  at"  not  conclusive,  §  166. 

valued  policies:  what  are,  §  168. 

valued  policy  defined,  §  159. 

valued  policy,   effect  of  overvaluation:  fraudulent  valuation,   § 
162. 

valued  policy:  how  far  valuation  is  conclusive,  §  161. 
•    valued  policy  laws,  §§  163,  3026-3029. 

valued  policy  laws:  measure  of  damages,  §§  163  note,  164. 

valued  policy  laws:  "wholly  destroyed,"  "totally  destroyed,"   §§ 
3026-3029. 

valued  policy:  what  the  valuation  includes,  §  160. 

varying  from  terms  of  agreement,  §  40. 

void  through  fraud  of  assured  or  agent  no  premium  returnable, 
§  1406. 

voyage  policies  defined,  §  174. 

voyage  policies:  voyages  must  conform  to  course  fixed  by  usage, 
§   175. 

waiver  by  delivery  of:  agent,  §  543. 

wager  policies,   §  148. 

wager  policies:  loss  should  be  total,  §  153. 

wager  policies,  valid  at  common  law,  now  void,  §  149. 

wager  policies:  what  are  and  are  not,  §  154. 

wager  policy:  conflict  of  laws,  §  150. 

wager:  policy  valid  at  inception  cannot  become  wager,  §  152. 

wager,  valued  policy  may  be  shown  to  be  a  wager,  §  151. 

warranty  written  on  margin,  §  2089. 

what  it  usually  contains,   §   177. 

when  applicant  not  bound  to  accept,  §  58. 

when  binding  from  date  though  not  delivered,  §  90. 

when  not  necessary  to  be  issued.  §  34. 

when  provision  is  inoperative  that  aeent  is  acrent  of  insured,  §§ 
508,  509. 

when  to  take  effect:  agent's  agreement  as  to  time,  §  S5. 
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where  agenl  Lo  insure  departs  from  usual  Corm  of  policy.  §  671. 
whether  open  or  valued,  §§  166,  168. 

whether  restrictions  on  agent's  authority  bind  assured,  §  434. 
wrongful  refusal  to  transfer,  §  3484. 

Certificate;  Contract;  Elevator  Policies;  Horse  and    Vehicle; 
Liability   Policies;   Paid-up,    etc.,   Policies;    Surrender    Policy; 
Osage;  Will. 
POLICY-  ALTERATION  AND  MODIFICATION: 
alteration  by  insurer,  s  269. 
alteration  by  parol,  §§  -.-.  273. 
alteration  by  third  party,  I  268. 
alteration:  substitution  of  parties,  §  270. 
alteration  when  contracl  is  inchoate,  §  207. 
alteration  with  intenl  t<>  obtain  insurer's  consent,  §§  274,  2<5. 
immaterial  alteration  does  not  avoid,  g  266. 
material  alteration  without  consent  avoids.  §  205. 
material  alterations  may  be  made  by  consent,  §§  27n.  271. 
POLICY-HOLDERS    agreement  of  part  of  to  scale  down  policies: 
defenses,  §   3000. 
and  creditors'  rights:  insolvency.  §3596. 

in  reinsured  company:  recovery  premiums  from  reinsurer,  §  115. 
Insolvency  of  insurer:  measure  of  damages,  5  3595. 
intervening:  costs  to:  dissolution:  receiver,  §  3600. 
of  endowment  policies:  when  not  creditors,   §  3597. 
rights  of  after  dissolution,   §   3595. 

See  Funds  Deposited  with  State:  Insured. 
POLITICAL  INFORMATION— deviation  to  obtain,  §  2412. 
POLITICAL  PERILS— assurer's  knowledge:  concealment,  §  1854. 

underwriter  presumed  to  know  causes  of:  concealment.  §  1808. 
POUT— "arriving  in"  does  not  cover  arrival  in  cove,  §  2737. 
charges:  general  average,  §  3427. 
designated,  ship  Insured  to  without  provision  as  to  duration  risk 

after  arrival,   §  1528. 
final  or  last  port  of  discharge:  duration  of  risk  on  goods,  §  1590. 
final  port  of  discharge:  arrival  of  goods  at:  end  of  risk.  5   1598. 
"from"  specified:  attachment  risk  from  loading:  duration  of  risk: 

usage,  §  1588. 
homeward   policy   from  place   with    several    ports:    attachment 

risk  on  goods,  §  1586. 
in  island:  denial  of  entry  not  a  loss,  §  1532. 
interdicted  contract  excepting,  unlawful,  §  2503. 
length  of  time  ship  has  been  in,  need  not  be  disclosed,  §  1835. 
liberty  of  several  ports,  termination  of  risk,  §  1524. 
liberty  to  "touch  and  stay."  etc.:  intermediate  voyage,  usage  of 

trade,  continuance  of  risk,  §  1523. 
may  mean  road  or  anchorage  place  or  exposed  open  roadstead,  § 

1505. 
meaning  of  the  word— generally.  §  150r>. 
named:  "at  and  from"  and  "a  market,"  §  1515. 
of  necessity:   deviation,   S   "JlLlo. 

of  original  destination:  discharging  small  part  of  cargo  at  an- 
other port.  §  1536. 
privileged:  not  touching  at.  §  2402. 

specific  designation  of:  homeward  policy  "at  and  from,"  §  1509. 
specified  continuance  of  risk  while  loading  at.  §  1533. 
specified:  goods  mi  board  ship  or  ships:  risk  attaches  where  load- 
ed, etc.,   §    1583. 
Specified,  insurance  to,  with  liberty  to  call  at,  etc.   §   1516. 
specified:   usage:  anchoring  outside  of  harbor:  duration  risk  on 
goods,  §  15S9. 
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PORT— Continued. 

substituted  for  port  of  delivery  terminates  risk,  §  1549. 
"thence"  or  "from"  used  in  reference  to  intermediate  ports,   § 

under  risk  "at  and  from":  delay  in  should  not  be  unreasonable,  & 

1494. 
vessel  seaworthy  for,  §  2178. 

voyage  from  one  to  another  before  risk  attaches,  §  1511. 
when  does  not  include  recess  of  sea,  §  273S. 
when  goods  may  be  landed  at  nearest  practicable  port,  §  1589. 
See  "At  and  From";  Blockaded  Port;  Foreign  Port;  "From";  In 
Port;  Liberty  to  Call  at,  etc.;  Outport;  Port    or    Ports;  Pons; 
Risk;  Attachment,  etc.;  Thence. 
PORT  OF  ARRIVAL  and  port  of  discharge  not  synonymous,  §  1547, 

note. 
PORT  OF  DISCHARGE  and  port  of  arrival  not  synonymous,  §  1547, 
note, 
last  port  of  discbarge:  moored  in  safety,  §  1547. 
risk  terminates  at  first  port  of,  §  1532. 
several  successive  ports:  election  of  port,  §  1525. 
when  vessel  has  arrived  at,  §  1540. 

See  Port  or  Ports. 
PORT  OF  DISTRESS— vessel  forced  into  and  discharging  part  of 

cargo:  duration  of  risk,  §  1504. 
PORT  OF  LADING  in  island  or  district,  "at  and  from":  when  risk 
restricted  to  particular  place,  §  1509. 
insurance  "at  and  from":  lading  at  different  places  excluded,  § 

1505. 
loading  elsewhere  than  "at"  designated  place,  §  1580. 
should  be  disclosed,   §   1834. 
what  is  an  insurance  "at  and  from,"  §  1578. 
PORT   OF    REFUGE,    CALL    OR    LOADING    EXPENSES-Eng* 
lish  rule,  §  3428. 
general  average,  §§  3112,  3425. 
repairs:  general  average,  §  3442. 
PORT  OR  PORTS— destination  of  vessel:  disclosure  of,  §  1827. 

liberty  to  make:  insurance  to  several  ports,  island  or  district: 

duration  of  risk  on  goods,  §  15S7. 
loading  aboard  ship  "at":  attachment  risk,  §  1586. 
of  discharge:  end  of  risk  on  freight,  §  1620. 
of  discharge,  liberty  of:  termination  of  risk,  §  1524. 
of  discharge:  usage  to  keep  cargo  on  board  after  arrival,  §  1550. 
of  discharge:  warranted  free  from  confiscation  in,  §  2693. 
See  Change  of  Voyage:  Deviation  and  Liberty  Clauses;  Ports; 
Port  of  Discharge. 
"PORT  RISK,"  meaning  of,  §  1505. 
PORTS— and  places  excepted,  suspension:  risk,  §  1473. 

and  places:  presumption  as  to  underwriter's  knowledge:  conceal- 
ment, §  1819. 
general  designation  of,  island  or  district,   §  150S. 
in  alternative,  ship  insured  to:  termination  of  risk,  §  1551. 
of  island  or  district:  attachment,  etc.,  of  risk:  "at  and  from,"  § 

1501. 
order  of  visiting:  geographical  order,   §   1525. 
prohibited:  warranty  not  to  use,  §  2400. 
several   within   one   classification:    insurance   "at   and    from,"    § 

1529. 
several  within  one  legal  classification:  attachment,  etc.,  risk  "at 

and  from"  on  goods,  §  1582. 
some  hostile,  some  not:  insurance  to,  §  2562. 
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warranty  not  to  use  certaiD,  §§  2098,  2GS1. 

See  Port;  I  'orl  or  Ports. 

POSSESSION-<?hange  In,  58  2238,  2291,  2292. 

Is  Dot  changed  bj  leaving  agenl  in  charge  premises,  §  2201. 

mere  change  ol   under  contract  of  Bale:  alienation,  §  LI2S4. 

of  certificate  or  policy.     See  Certificate;  Policy. 

of  goods  by  insolvent  debtor  gives  insurable  Interest,  §  958. 

of  life  policy  ns  affecting  righl  to  sue,  §  2333. 

of  life  policy  as  <  videncing  title  to  same,  §  2333. 

one  In:  Insurable  Interest:  generally,  §  990. 

one  in,  to  care  for  and   rent  property:   Insurable  interest  of,  § 
989. 

oni    In,  under  claim  of  right:  insurable  Interest  of,  §  087. 

one  In  with  power  of  sale:  Insurable  Interest  of,  §  088. 

warranty  of  ownership,  §  2051. 

Sec  Alienation. 
I'dST   MORTEM— exhumalion:  right    to   make,   §  3401. 
POSTPONEMENT  OP  RISK— on  freight.    See  Risk. 
POWER— assessment   plan  of  insurance.   §   350. 

change  of  by-laws:  vested  rights,  §  380. 

changes  of  by-laws,  how  made,  §  378. 

corporations:  charter:  ulna  vires,  §  334. 

corporations:  parol  contracts,   SS  34-36. 

corporations:  parol  contrails:  charter  provisions,  §§  34-36. 

corporations:  waiver:  charter  provisions  and  by-laws,  §  34. 

decision  by  official  body  created  by  constitution  of  order,  §  355. 

delegation  of:  agents,  §  30G. 

delegation  of  by  supreme  lodge,  §  356. 

in  excess  of  charter  provisions:  agents,  §  304. 

in  whom  vested  to  levy  assessments,  §  1202. 

levying  assessment  is  ministerial  act,  §  1204. 

mutual  company  affecting  contract:  ultra  vires,  §  350. 

mutual  benefit  societies:  construction,   §  34. 

mutual  benefit  societies:  parol  contracts,  §  34. 

of  agent  coextensive  with  business  intrusted,  §  34. 

of  agent:  estoppel,  §  34. 

of  court  to  order  levying  assessment  in  winding  up  proceeding, 
§§   1272,  note,  1273. 

of  directors  to  assess  cannot  be  delegated:  exceptions  to  rule,  §§ 
1294.    1205. 

of  disposal  of  funds— lodges,  §  354. 

of  insurer:    reinsurance,  §  115. 

of  mutual  company  and  agents.  §882,  note. 

of  mutual  company  to  carry  on  separate  departments— estoppel, 
§  351  >. 

of  mutual  company  to  take  note,  §1214. 

of  receiver   as   to  assessments.   §  1273. 

of  sale,  one  in  possession  with:  insurable  interest  of,  §988. 

subordinate  Lodge  to  appropriate  funds,  §  357,  note. 

partner  has  [towers  of  Arm,  §396,  note. 

removal  oi   officers  in  societies  no!  justified  when  no  notice  or 
opportunity  to  appear  and  be  hoard,  §352. 

to  alter  or  change  by-laws.  §  377. 

to  change  plan  oi   Insurance,  §  350. 

to  enact  by-laws  Inherent,  §  365. 

to  receive  less  tban  amount  of  assessment  duo.  §  12S0. 

ultra  vires  in  establishing  guaranty  fund,  §351. 

under  statute  or  charter  to  repeal  or  change  by-laws,  §379. 

validity  of  insurer's  acts:  reinsurance,  §  115. 
See  Agents;  Ultra  Vires. 
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PRACTICE— admission  of  newly  discovered  evidence  after  evidence 
had  closed,  §  3710. 

appeal  forbidding  foreign  company  issuing  new  policy  after  final 
judgment  does  not  apply,  §  329,  note. 

appeals,   §  3721. 

appeals:  discretion  of  court  as  to  motions,  §  3719. 

appeals:  questious  not  raised  at  trial  of  case,  §3720. 

arguments  of  counsel,   §  3714. 

consolidation  of  actions,  §  3707. 

continuance   of   action   after   demurrer:      time   limit   for   suing, 
§  3204. 

continuance  of  first  suit,  §  3204. 

costs  to  intervening  policy  holders:  dissolution:  receiver,  §  3G00. 

courts   may   prescribe  reasonable   time   for   tiling  claims:   insol- 
vency,  §3601. 

defects  in  declaration  cured  by  verdict,  §  371G. 

defense:  failure  to  sue  in  time,  §  3223. 

deposition  of  magistrate:  proofs  of  loss,  §3303. 

finding  assured  not  drunk:  evidence  held  sufficient  to   sustain, 
§  2014. 

finding:  seaworthiness,  §  3789. 

foreign  corporations:  appointment  of  person  for  service  of  pa- 
pers on,  §  328. 

incidental  matters  of  practice,  §  3723. 

instructions,  §  3711. 

instructions:  cases  where  erroneous,  §  3713. 

instructions:  cases  wmere  not  erroneous,  §  3712. 

interrogatories,  §  3708. 

judgment  of  trial  court  final  as  to  matters  of  fact,  §  3717. 

mere  matter  of  as  to  change  of  beneficiary  not  binding,  §  747. 

motion  for  bill  of  particulars,  §  3694. 

motion  to  dismiss,  §  3693,  note. 

motion  to  strike  out  superfluous  averments,  §  3685. 

new  trials,  §  3722.  , 

nonsuit  erroneous:  evidence  of  waiver  of  notice  of  loss,  §  3359. 

nonsuit:  new  action:  time  limit  for  suing,  §  3204. 

nonsuit  where  assured  found  drowned,  §  2864. 

order  of  reference  of  case,  §  3709. 

payment  into  court:  estoppel:  proofs  of  loss,  §  3394. 

payment  of  premiums  into  court,  §  1105. 

practice,  §  3705. 

service  of  process,  §  3706. 

special  findings,  §  3715. 

taking  testimony:  action  in  rem,  §  3303. 

verdict  contrary   to  evidence:   excessive   damages:  new  trial,   § 
3718. 

verdict  set  aside,  no  evidence  of  amount  of  death  assessment,  § 
3463. 

See  Jury. 
PREFERRED   CLAIMS— foreign  creditors    and    policy-holders:  re- 
ceivers, §  3593. 

original  insured  rights:  reinsurance:  insolvency,  §  3597. 
PRELIMINARY    PROOF— marine   risk,    §    3279. 
PREMISES— condition  of:  waiver  by  agent,  §  397. 

constantly  worked,  §  2102. 

prohibited  use  of.     See  Conditions  Avoiding  Policy. 

unlawful  use  of.     See  Void  and  Illegal  Insurances. 
PREMIUM  NOTES.     See  Notes,  etc. 
PREMIUM  ON  EXCHANGE— general  average,  §  3442. 
PREMIUM  ON  GOLD— estimation  of  damages,  §  3452. 
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PREMIUMS: 

1.  Agent  or  Broker— 

advanced  by  Insurer's  agent:  subrogation,  5  3580. 
agent's  agreetnenl  in  give  aotlce  when  due,  >  552. 
agent's  delay  in  forwarding:  loss,  s  t::. 

i's  duty  to  effect  Insuranci  :  more  advantageous  terms,  §  670. 
agents  may  waive  prepayment,  §  70. 

lis  nut  entitled  to  by  reason  of  neglect  to  follow  instructions, 
g   665. 
agent's  promise  to  see  premium  paid,  §  70. 

;it's  right  as  to,  §  698. 
authority  of  agent  to  extend  time  of  payment,  §  73. 
course  of  dealing  allowing  credit:  agent,  §  84. 
(•r.  (in  by  local  ageni  on  books,  s  t:;. 
crediting  it  on  agent's  indebtedness  to  applicant,  §  83. 
custom  as  to  broker  and  premium  in  England,  §  84. 
duty  of  agent  as  to,  §  672. 

first  and  subsequent  agent's  powers  in  regard  to,  §  553. 
liability  of  agent  for,  §  681. 
neglect  of  agent  to  remit  before  loss,  §  60. 
neglect  to  advance  by  agent  to  insure:  liability.  §  072. 
no  defense  that  premium  not  received  from  agent,  §  73. 
paid  agent  and  not  paid  by  agent  to  insurer,  §  73. 
payment  by  and  liability  for  premium  of  agent  or  broker,  §  1150. 
payment  of:  agent:  mutual  credits,  §§  81,  82. 
payment  of  to  broker:  stipulation  that  broker  agent  of  assured, 

§  73. 
payment  of  to  survivor  of  partnership  acting  as  agent,  §  721. 
payment  to  ageut:  when  insurer  liable,  §  73. 
prepayment  of:  waiver  by  agent,  §  399. 
prepayment  to  agent  or  broker,  §  73. 
power  of  agent  to  fix  rates,  §  551. 
powers  of  agent  as  to,  §§  550-555. 

rate  of  to  be  paid  by  agent  directed  to  insure,  §  669. 
ratification  of  agent's  acts,  §  459. 
ratification  of  agent's  acts,  §  462. 
rebate  of:  agent's  evidence,  §  447. 
receipt  of  by  agent  and  instructions  to  cancel  is  approval  of  risk, 

§  60. 
system  of  credits  in  England  between  broker  and  assurer,  §  677. 
tender  to  agent,  §  1122. 
waiver  by  receiving:  agent,  §  542. 
what  agents  may   waive,   g  554. 
when  agent  directed  to  insure  must  pay  any  rate  of.  s  669. 

2.  Premiums  and  Assessments:   Excuses,  Waiver  and  Estoppel- 
act  of  God— sickness,  accident,  insanity,  no  excuse:  exceptions, 

§  1350. 

assured  must  have  known  of  custom,  §  1360. 

conditional  accej  tance  of  overdue  premiums,  etc.,  §  1367. 

custom  not  to  treat  nonpayment  premium  notes  as  forfeiture,  § 
i::r,s. 

death  of  agent:  failure  to  find  agent:  agent's  neglect  or  misrepre- 
sentations uo  excuse,  §  1351. 

defense  that  waiver  induced  by  false  representations,  §  1381. 

enforcing  payment  of  note  alter  forfeiture,  g  1359. 

excuses:  change  of  agency  without  notice,  g  1348. 

excuses:  insolvency:  company  ceasing  to  do  business.   §   1.349. 

excuses:  omitting  customary  statement:  amount  unknown,  § 
1347. 

failure  to  insist  promptly  on  payment  of  premium  note,  §  1377. 
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payment  of  assessments:  waiver  and  estoppel,  custom,  acts,  etc., 

13G1. 
payment  of  premiums:  waiver  and  estoppel,  custom,  acts,  etc., 

§  1356. 
right  or  obligation  to  accept  and  retain  overdue  premiums  or  as- 
sessments— uo  waiver,  §  1365. 
unconditional  offer  to  accept  overdue  premium:  tender,  §  1366. 
waiver  and  estoppel:  acceptance  and     return  of     overdue  pre- 
miums and  assessments:  cases,   §  1364. 
waiver  and  estoppel:  prior  parol  agreements  as  to  payment  pre- 
miums, etc.,  §  1354. 
waiver  and  estoppel:   subsequent  parol  agreements  as   to   pay- 
ment premiums,  etc.,  §  1355. 
waiver  by  agents:  subordinate  lodges,  §  1382. 
waiver  by  assured  of    defective    notice  and  service  of    same,  § 

13S4. 
waiver  by  assured  of  exemption  from  assessment,  §  1383. 
waiver  by  collecting  assessments  or  notes,  or  by   collecting  or 

suing  on  notes,   §  1370. 
waiver  by  failure  to  declare  a  forfeiture,  §  1376. 
waiver  by  giving  credit  for  the  premium,  §  1380. 
waiver  by  recognition  of  the  policy  as  in  force,  §  1379. 
waiver:  collecting  a  loss:  adjustment,   §  1378. 
waiver:  custom:  acceptance  of  premium  or  assessment  after  loss 

or  death,  §  1374. 
waiver:   holding  overdue  premium  notes  and     demanding  pay- 
ment, §  1357. 
waiver  of  forfeiture  generally,  by  receipt  of  overdue  premiums, 

assessments  and  dues,  §  1369. 
waiver  of  prepayment,  §  1362. 
waiver  of  punctual     payment  of     premiums,  assessments     and 

dues:  estoppel  generally,  §  1353. 
waiver:  payment  of  premium  note  after  loss  or  death:  payment 

of  premium  note— generally,  §  1375. 
what   excuses   non-payment   premiums   and   assessments— gener- 
ally, §  1346. 
what  is  not  an  excuse:  absence  of  assured:  lapse  of  policy  by 

accident:  other  instances,   §  1352. 
when  custom  to  receive  overdue  payments  may  be  availed  of  by 

assured:  general  custom:  proof,  §  1368. 
where  receipt  of  premiums  and  assessments  is  an  act  of  favor, 

§  1363. 
whether  levy  and  receipt  of  subsequent  assessments  and  dues 

waives  forfeiture,  §§  1371-1373. 
whether  war  excuses  non-payment  premium,  §  1345. 
3.  Premiums  and  Assessments:  Return  of— 
action  for,  where  contract  wrongfully  terminated,  §  1659. 
assignment:  right  of  assignee,  §  1429. 
breach  of  contract  by  assurer,  §  1408. 
breach  of  warranty,  §  1403. 
cannot  be  had  by  surrender  of  policy  at  pleasure  of  insured,  § 

1420. 
effect  of  usage:  review  of  authorities,  §§  1422,  1423. 
for  misrepresentations  or  concealment  of  assured  without  fraud, 

§  1404. 
for  want  of  interest,  §  1410. 

in  case  of  refusal  to  consent  to  other  insurance,  §  2486. 
insurance  by  voluntary  agent,  §  1426. 
insurance  contract  with  infant:  return  of  premium,   §  1399. 
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life:  action,  §  3  185. 

miscellaneous  authorities,  §  1430. 

im  return  risk  has  attached,  §   l :*.'. »7. 

not  returnable:  material  alteration  policy,  5  1407. 

not  returnable:  policy  Illegal— parties  in  pari  < 1 1 1 i < •  t o .  §  i-inr.. 

nol  returnable:  policy  void  for  fraud  of  assured  or  hie  agent,  § 
1406. 

not  returnable  when  risk  entire,  §  1420. 

on  cancellation,  §  1671. 

principles  governing  right  to  return  where  risk  has  not  attached, 
S   1390. 

proportionate  premium:  surrender,   rescission,   cancellation,   etc., 
§  1303. 

proportionate  return:  overvaluation:  short  interest,  §1411. 

recovery  hack  of  premium  from  agent,  §   1427. 

recovery  of  by  policy   holder  of  reinsured   against   reinsurer,    § 
115. 

retention  of  a  certain  per  centum  by  insurer,  §  1425. 

returnable  if  policy  ab  initio  void:  generally,  §  1398. 

returnable  when  paid  by  mistake  of  facts:  policy  based  upon  mis- 
take of  law,  §  1401. 

returnable  when  risk  divisible,  §  1421. 

returnable  where  contract  voidable  or    void  for    misrepresenta- 
tions or  fraud  of  assurer,  §  1400. 

stipulation  for  return  of  premium:  generally,  §  1391. 

stipulation  for  return  of  premium:  "sold  or  laid  up,"  §  1424. 

stipulation  for:  risk  "out  aud  home,"  §  1420. 

stipulation  may  entitle  to  proportionate  return  of  premium,  al- 
though there  be  a  partial  or  total  loss,  §  1394. 

stipulation:  statutes    governing  right  to  return    of    premium,  § 
1392. 

stipulations  for  return  of  premium:  prior  and  subsequent  insur- 
ances: American  clause,   §  141S. 

when  no  return  in  case  of  several  policies,  §  1419. 

where  condition  satisfied  but  underwriter  discharged  from  loss: 
premium  returnable  although  loss  by  excepted  risk,   §  1390. 

where  note  is  given,  §  1409. 

wnere  underwriter  discharged   before  performance  of  condition 
on  which  return  of  proportionate  premium   based,   §  1395. 

whether  premium   returnable   for  overinsurance   by   several   in- 
surers: pro  rata  contribution,   §§  1412-1417. 

whether   premium   returnable   where   foreign   company   has   not 
complied  with  state  laws,  §  1402. 

Who  may  recover  back  premium,  §  1428. 
4.  Premiums,  Generally — 

accumulated:   taxation   of,   mutual   companies,    §  327. 

action  to  recover  back:  time  limit   for  suing.  §  ".107. 

and  application  mailed,  but  not  received,  §  62. 

and  conditions  as  consideration,  §  1085. 

and  fifty  per  cent  rule:  repairs,  §  3110. 

as  factor  in  amount  of  creditor's  recovery,  §  3488. 

as  test  of  amount  or  character  of  risk,  §  1089. 

defined,  §  1083. 

discrimination  as  to  rates  of  premium:  rebates,  §  1091. 

distinction  between  and  assessments,  §   1247. 

due  if  policy  has  attached,  §  55. 

earned  prior  to  default:  action  Cor,  §  3487. 

entire  as  tesl  of  entirety  contract,  g  193L 

entire:  test  of  entirety  of  risk,  §  1420. 
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expert  and  opinion  evidence,   §  3815. 

included  in  ship's  value:  damages,  §  3452. 

insurer's  refusal  to  receive:  damages,  §  3454. 

may  be  advancements  to  beneficiary,  §  871. 

necessary  to  valid  contract,  §  43. 

not  due  unless  risk  attaches,  §  1087. 

of  the  essence  of  the  contract,  §  1086. 

option  to  refund  or  pay  amount  of  insurance:  suicide,  §  2643. 

liability  for  after  forfeiture,  §  1109. 

or  rate  per  cent  must  be  expressed  in  policy,  §  10S4. 

paid  uot  a  factor  as  to  seaworthiness,  §  2161. 

part  of  value  insured:  damages,  §  3452. 

payment  of  as  a  factor  in  determining  -whether  assignee  of  life 
policy  must  have  insurable  interest,  §  915. 

proportionate  return  of:  statutes,  §  1035. 

rate  of:  agreement  as  to,  must  govern,  §  1090. 

rate  of  may  be  understood,  §§  48,  49. 

rate  of  premium,  §  1088. 

recovery  of,  by  unauthorized  company,  §  1171. 

revival  of  policy,  §  1170. 

right  to  deduct  balance  of:  damages,  §  3456. 

specified  in  policy,  §  177. 

statutes  constitutional  as  to  rebates,  etc.,  §  1092. 

stipulation  for  prepayment  in  application,  §  70. 

subsequent  reception  of,  when  no  waiver  of  concealment,  §  1873. 

to  be  paid  in  delivery  policy:  loss  before,  §  103. 

to  cover  additional  risks:  augmentation  or   diminution   of  pre- 
mium, §  1093. 

usage  to  charge  higher  where  building  unoccupied,  §  258. 

usual  rate  of,  when  presumed,  §  47. 

whether  should  be  deducted:  average:  damages,  §  2720. 

See  Admission  Fee:  Agents:  Embezzled  Money:  Entirety  of  Pre- 
mium: Jury:  Net  Single  Premium:  Notice:  Subrogation:  Taxa- 
tion: Unearned  Premium. 
5.  Premiums:  Manner  and  Mode  of  Payment:  By  and  to  Whom 
Payable:  Mortgagor  and  Mortgagee. 

actual  cash  payment  at  office  of,  §  73. 

advanced:  when  trust  created,  §  850. 

amount  of,  for  which  mortgagor  is  chargeable  may  be  limited, 
§  1159. 

by  whom  payable,  §  1146. 

cash  premiums:  mutual  company,  §  1138. 

check  mailed  on  last  day  of  payment,  §  1164. 

credit  given  for,  §  80. 

effect  of  order  on  third  party:  demand:  notice  of  nonpayment: 
forfeiture,  §  1143. 

forfeiture  for  nonpayment  by  mortgagor:  defense  by  mortgagee, 
§  1158. 

.  in  what  may  be  paid,  §  1137. 

paid  by  assignee  under  void  assignment:  recovery,  §  2345. 

paid  by  debtor  in  fraud  of  creditors— husband  and  wife,  §  1147. 

paid  by  stranger:  beneficiary  not  liable  for,  §  S69. 

paid  out  of  partnership  funds  during  solvency,  §  1151. 

paid  with  misappropriated  money  or  funds:  rights  of  beneficiary, 
§  877. 

pavment  as  connected  with  subrogation— mortgagor:  mortgagee, 
§  1156. 

pavment  bv  and  liability  of  third  party— beneficiary:  lien  on  pol- 
icy, §§  1148,  1149. 
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paymenl  by  of  mortgage,  ?  1157. 

payment  by  check,  S  1144. 

payment:  by  dividends  or  profits,  §  11G6. 

paymenl  by  mortgagee,  §  L152. 

paymenl  by  mortgagor    righl  to  proc is,  §  1153. 

payment  by  order  on  third  party,  g  1142. 

paymenl  by  third  person,  g  7.",. 

payment:  credit  may  be  given,  g  1141. 

payment:  delivery  to  express  company,  §  1165. 

payment  in  depreciated  funds:  confederate  money,  5  1139. 

payment  in  foreign  money:  equivalent  to  United  States  money 
may  be  shown.  §  1 140. 

payment:  sending  by  mail,  §  IK"'.. 

paymenl  with  misappropriated  funds,  §  1145. 

place  of  payment,  g  1  U$8. 

policy  as  collateral— right  of  mortgagee  to  charge  premiums:  his 
righl  to  deposit  premium,  g  1 160. 

purchaser  of  mortgaged  premiums— previously  advanced  pre- 
miums. §  1162. 

right  of  mortgagee  to  recover  premiums  paid  after  decree,  §  1161. 

third  party  collecting  becomes  bailee  for  insurer,  §  390. 

to  whom  may  be  paid,  §  llt'.T. 

when  mortgagor  may  be  charged  premiums  paid  by  mortgagee, 
§  1154. 

when  premiums  not  chargeable  to  mortgagor.  §  1155. 

6.  Premium:  raid-up  and  Nonforfeitable  Policies. 
amount  of  paid-up  policy.  §  1192. 

amount  of  premium  under  statute— "deducting  indebtedness,"   § 

1191. 
death  as  affecting  right  to  paid-up  policy,  §  11S0. 
endowment  policy— nonforfeiture  statutes,  §  1193. 
nonforfeiture  statutes,  §  1179. 

paid-up  and  nonforfeitable  policies— generally,  §  1178. 
refusal  to  issue  paid-up  policy,  §  1194. 

refusal  to  issue  paid-up  policy— measure  of  damages,  §  1195. 
rigid  of  infant  to  paid-up  policy,  §  1183. 
right  to  claim  paid-up  policy,  §  1182. 
right  to  claim   paid-up   policy   exercised   within    specified   time: 

exceptions  to  rule,  §§  1185,  1186. 
when   only   paid-up   policy  can   be  claimed,   and   when  the   full 

amount  of  insurance,  8  1181. 
when  paid-up  policy  forfeited— cases,  §  1188. 
when  paid-up  policy  not  forfeited— cases,  §  11 S9. 
when  right  to  claim  paid-up  policy  must  be  exercised,  $  1184. 
whether  it  is  a  new  contract  or  continuation  of  old  one.  g   1190. 
whether  payment  of  note  required  to  entitle  to  paid-up  policy,  § 

1187. 

7.  Premiums— Payment,     Prepayment,     Forfeiture,     and     Tender: 

Liens. 
acceptance  of  entire  annual  premium  in  advance,  §  1111. 
company  may  extend  time  for  payment  of  premium,  §  1109. 
conditions  as  to  paymenl  of  premium  valid,  g   1100. 
death  or  loss  after  suspension:  paymenl  premium,  §  1116. 
(hath  or  loss  within  time  extended  for  payment  or  days  of  grace, 

gg   1118-1121. 
equity  will  not  relieve  from  forfeiture  so  incurred.  §  110  1. 
extension  of  time  of  payment:  computation  of  time,  §  1110. 
failure  to  paj   premium  on  day  stipulated  forfeits,  g   1103. 
forfeiture  for  nonpayment  of  installments  of  premium  when  due, 

g  1108. 
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holidays:  thanksgiving  days,  §  1130. 

lien  for  premium,  §  1131. 

life  policy:  payment  of  optional  subject  to  forfeiture,  §  86. 

loss  prior  to  receipt  of  premium  paid  to  agent,  §  73. 

maritime  lien  for  premium,  §  1132. 

no  forfeiture  for    nonpayment  of    annual    premium    unless    so 

agreed— whether  premium  a  debt,  §  1098. 
no  notice  or  formal  declaration  of  forfeiture  necessary,  §  1106. 
nonpayment  of,  as  ground  for  cancellation,  §  1640. 
nonpayment  premium  may  only  suspend,  §  1115. 
nonpayment:  waiver:  proofs  of  loss,  §  3373. 
not  paid  till  after  loss:  when  no  contract,  §  70. 
offset— premium  and  rents  due  from  agent,  §  1113. 
part  payment:  completion  of  contract,  §  74. 
part  payment  premium  will  not  prevent  a  forfeiture,  §  1114. 
payment  due  Monday  when  premium  matures  Sunday,  §  1129. 
payment  of  after  death,  reinstatement,  §  1471,  note, 
payment  of  in  marine  risks,  §  75. 
payment  of:  officer's  power  to  bind  company,  §  397. 
payment  of  premium  generally,  §  1097. 

payment  overdue  premium  after  loss,  death,  or  sickness,  §  1117. 
premium  payable  on  demand,  §  1107. 
prepayment  a  condition  precedent,  §  70. 
prepayment  actually  made  not  essential  in  all  cases,  §  71. 
prepayment:  assured  must  do  all  he  can  to  prepay,  §  70. 
prepayment:  death  before  and  before  delivery  policy,  §  104. 
prepayment:  effect  of  delivery  of  policy,  §  79. 
prepayment:  membership  conditioned  on,  §  70. 
prepayment  not  made:  action,  when  not  maintainable,  §  70. 
prepayment  of  premiums,  §  1112. 
prepayment:  oral  agreement,  §  72. 
prepayment:  stipulation  for  in  application,  §  70. 
prepayment:  waiver,  §§  76,  1362. 

ratification  of  payment  may  relate  back  to  time  of  tender,  §  1126. 
receipt:  evidence,  §  3827. 
receipt  in  policy  for,  §  86. 
recital  in  policy:  payment:  evidence,  §  3828. 

subsequently    enacted   nonforfeiture    statute:     payment  of  pre- 
mium into  court,  §  1105. 
tender  after  delivery  up  of  policy  fraudulently  induced  by  agent, 

§  1124. 
tender  after  payment  overdue  premiums  unconditionally  request- 
ed, §  1127. 
tender  as  prerequisite  to  action— judgment,  §  1128. 
tender:  frequency  of,  §  1123. 
tender  of  premium:  tender  to  agent,  §  1122. 
unearned:  tender  of,  §  76. 
waiver  of  prepayment,   §§  76,  1362. 
whether  contract  entire  when  premium  entire,  §  1101. 
whether  life  contract  entire  or  from  year  to  year,  §  1102. 
whether  payment  condition  precedent,  §  1099. 
PREPAYMENT.     See  Premium. 
"PRESCRIPTION"  defined,  §  2070. 

PRESIDENT  may  call  directors'  meeting  to  levy  assessment,  §  1292. 
party  defendant,  §  3657. 
waiver  by,  §  399. 

See  Agents. 
PRESS  OF  SAIL— general  average,  §  3424. 
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presumption— |  8833. 

against  Insanity,  §  3775 

againsl  suicide,   8  2865. 

as  to  agent's  knowledge,  §  r.ifi. 

a:-  id  agent's  power  to  make  oral  contract,  8  525. 

as  i"  basis  ot  settlement   where  made  with  one  of  two  insur- 
ers, §  2498. 

as  to  eont i nuance  of  agency.  §  3312. 

as  to  employment  of  competent  and  honest  agents  by  assured — 
c tealment,  §  043. 

as  to  knowledge  contents  of  renewal  policy,  §  L'ui's. 

as  to  knowledge  of  by-laws:  applicant:  members,  §  393. 

as  to  knowledge  of  underwriter:  newspaper  publications:  Llovds* 
lists,  etc.,  §S  1809-1812. 

as  in  knowledge  of  usage,  §  239. 

as  to  meaning  of  winds  in  contract,  §  216. 

as  to  service  of  loss,  §  3291. 

as  to  Buicide,  §  3773. 

as  to  underwriter's  knowledge  of  ports  and  places,  §  1819. 

from  verdict  of  overvaluation:  false  swearing,  §  3341. 

none  of  forfeiture,  §  1408. 

none  that  assessment  regularly  or  legally  made,  §  1310. 

notice  of  loss  in  daily  paper,  §  107. 

of  acceptance  of  application  does  not  arise  from  delay,  §  57. 

of  authority  and  organization  of  company,  §  3490. 

of  death,  §  3772. 

of  fraudulent  intent   from  overvaluation.   §  2.". 

of  insurer's  knowledge  of  notorious  facts,  §  1845. 

receipt  of  notice  and  proofs  of  loss:  mail,  §  3300. 

renewals,  when  presumptive  evidence  of  payment,  §  530. 

seaworthiness:  burden  of  proof,  §§  37S0-3789. 

that  award  is  fair,  §  3242. 

that  insurers  acquainted  with  usage,  §  198. 

that  proofs  ot  death  furnished  supreme  lodge,  §  3310. 

that  underwriter  acquainted  with  general  course  and  incidents 
of  trade,  §  1S35. 

that  underwriter  knows  causes  of  natural  perils,  §  1806. 

that  underwriter  knows  causes  of  political  perils:  concealment, 
8   1808. 

that  underwriter  knows  established  import  of  terms  used  in  con- 
tract. §  1835. 
PRICE  for  which  goods  sold:  evidence  of  value,  §  37G9. 
PRIMA   FACIE  EVIDENCE.     See  Evidence. 
PRIME  COST— contributory  values:  general  average,  §  3432. 

measure  of  damage:  marine,  83452. 
PRINCIPAL— agent  signing  for:  custom.  §  446. 

agent's  bond:  laches:  action:  notification  of  sureties,  §  709. 

agent's  duty  in  effeel  insurance:  more  advantageous  terms,  §  670. 

disclosed  and  undisclosed:  parties  to  action,  §  :;•;:::;. 

duly  of  agent  to  inform,  §  658. 

funds  of:  obligation  of  agenl  to  Insure,  §  <;c>9. 

notice  to  subagenl   when  notice  to  principal.  >;  515,  note. 

orders:  agent  under  general  agreement  to  execute,  must  execute 
each  order,  §  669. 

revocation  of  agent's  authority,  §  720. 

should  he  notified  by  agenl  of  failure  to  effect  insurance,  §664. 

should  be  notified  by  agent  of  refusal  to  accept  order  to  insure, 
663. 

under  policy  ''for  whom  it  may  concern,"  g  619. 

when  may  terminate  contract   with  agent,   §  392. 

See    Agents:    Concealment:    Katilication. 
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PRINTED  PART  controlled  by  written,  §S  223,  224. 

PRIOR   AND    SUBSEQUENT   INSURANCE- American   clause,   r» 

turn  of  premium,  §  1418. 
PRIOR  INSURANCE— consent  of  agent  to,  §  530. 

valued  policy,  §  107. 

See  Other  or  Double  and  Over  Insurance. 
PRIOR  LOSS— presumed  knowledge  of,  §  1802,  note. 
PRIORITY  OF  CLAIMS:  death  claims:  insolvency,  §  3596. 

foreign  creditors  and  policy-holders:   receivers,   §   3593. 

United  States  as  creditor:  insolvency,  §  3597. 
PRIVATEERS  or  letter  of  marque:  description,  §  1771. 

contracts  to  encourage  fitting  out,  §  2804. 
PRIVIES— execution  of  proofs  of  loss  by  third  parties,  §  3307, 

policy  payable  to  third  party:  proofs  of  loss,  §  3308. 

third  parties:  breach  of  promise,  §  2747. 
See  Parties. 
PRIVILEGE   TAX    LICENSE.    See   License. 

PRIVILEGED    COMMUNICATIONS— physician's   certificate:    stat- 
ute, §  3329. 
PRIVILEGED  PORT— not  touching  at,  §  2402. 
PRIZE— cruising  and  making:  letter  of  marque:  deviation,  §  2435. 

expenses  of  releasing:  general  average,  §  3441. 

law  of  England,  how  far  our  law,  §  287. 

of   war,  captor's   interest:   description,    §    1711. 

right  to    convoy  under    liberty  clauses   to  cruise,  capture,  etc., 
§  2433. 

See  Captors. 
PRIZE  AGENT'S  authority  to  insure,  §  G29. 

PRO  RATA— agreement  by  insurers  to  share  expenses  of  defense, 
§  2494. 

clause:  recovery:  other  insurance.  §§  2489,  2492. 

clause:  reinsurer's  liability,  §  133. 

clause:  rights  and  remedies,   §   3472. 

contribution:   overinsurance   by    several   insurers:   whether   pre- 
mium returnable,   §§  1412-1417. 

liability:  other  insurance:  damages,  §§  3456,  3460. 

recovery:  several  items  insured:  damages,  §§  3461,  3462. 
PRO  RATA  ITINERTS— deduction  of  freight:  partial  loss,  §  1617. 

freight  deducted:  acceptance  of  goods  by  owner,  §  1617. 
See  Freight. 
PRO  TANTO  assignment  of  policy,  §  2340. 

recovery:  valued  policy,  §  165. 

See  Other  or  Double  and  Over  Insurance. 
PROBATORY  LAW— contract  violating,  void,  §  2506. 
PROCEEDING  BY  STATE  for  dissolution,  §  3598. 
PROCEEDS  of  policy  paid  administrator:  liability  of,   §§  798,  799. 

of  surrender  policy:  when  wife  entitled  to  and  not  the  husband, 
§  810. 

title  to:  mutual  societies,  §  882,  note. 
See  Payment. 
PROCESS— service  of,   §  3706. 

service  of:  agent  foreign  company.  §§  512,  note.  703. 

writ  of  attachment:  alienation,  §  2276. 

See  Garnishee  Process:   Service:   Summons:   Trustee  Process. 
PROFITS— abandonment,  §§  2901,  2912. 

and  cargo  insured  separately:  double  abandonment,  §  2958. 

description,  §  1760. 

expected:  insurable  interest  in.  §§  897.  note,  1019. 

loss  of:  marine  and  fire  risks,  §§  2SOf;.  2807. 

made  and  earned:  insurable  interest  in,  §  1020. 
Joyce,  Vol.  IV.— 243 
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PROFITS    Continued. 

may  be  Included  In  valued  policy  on  goods,  §  1019. 

iiniM  in'  Insured  as  Mich,  §  900. 

or  dividends:  payment  by  of  ootes  or  Interest  thereon,  §  1235. 

or  dividends:  payment  premiums  by,  §  hog. 

partial  Loss:  adjustment,  $  3452. 

lonl  Ine  Insurance,  §11. 

tontine  policy:  when  beneficiary   aot  bound  by  action  of    coin- 
pain  's  officers  In  fixing  profits,      -'>  i. 

unearned  premiums  are  not,  §  1166. 

when  company  on  righl   to  withhold  from  stockholder,  §  SGI. 
PROHIBITED  articles— spirits  on  hoard  ship,  §  2091. 

goods:  when  covered,  g  1777. 

occupation:  life  risk,  §  2236. 

ports:  warranty  not  to  use,  §  2400. 

trade:  marine  risk.  §  2G81. 

trad.':    warranty  against.   >;  2GS2. 

waters:  marine  risk,  §  2681. 

waters:  navigation,  g  2374. 

waters:  warranty  not  to  use:  marine,  ?  2400. 

See  Conditions    Voiding  the   Policy. 
PROHIBITION  IN  MARINE  POLICY  as  t«»  assignment,  §  2:'..".".. 
PROHIBITORY    STATUTE— imposing  penalty:    illegality   of    insur- 
ance.  §  2542. 
PROMIssoKY    NOTES.    See  Notes. 
PROMISSORY     REPRESENTATIONS.    See    Representations     and 

Misrepresentations. 
PROOE.    See  Evidence. 

PROOFS  OE  DEATH.    See  Notice  and  Proofs  of  Loss. 
PROOFS  OE  LOSS.    See  Notice  and   Proofs  of  Loss. 
PROPELLOR— collision,  §  2751,  note. 
PROPERTY   covers   hank-bills,   §   939. 

description,   §  17(51. 

description  or  facts  relating  to,  when  warranties,  §  19GG. 

deviation  to  save,  §  2425. 

disclosure  Of  ownership,  §  204S. 

held  as  collateral:  statement  of  interest  and  title,  §  2032. 

insurable   interest  distinguished    from,   §   890. 

insurable   interest   does   aot    necessarily    imply,    §    805. 

uxmey  expended  by  one  on  another's  property:  insurable  interest, 
§  1000. 

neutral  property  defined,   §  2124. 

removal  of:  agent's  authority  to  permit,  §  387. 

right  Of  citizen  to  bring  from  enemy's  country.  §  202. 

stipulation  as  to  preservation  of  after  loss:  warranty,  §  19G1. 

stored:  disclosure  of  interest,  §  2054. 

threatened    with    loss:   assured's  obligation  to    exert    himself  to 
save,  §§  281 1  2813. 

See  Description;  Personal  Property;  Removal  of  Property. 
PROPORTIONATE  AMOUNTS— limited  liability:  measure  oi"  dam- 
ages, §S  3460-3462. 
PROPORTIONATE   PREMIUM:   return   or  tender  of   on   cancella- 
tion, §  1071. 

See  Premium,  Rubd.  3. 
PROPORTIONATE      RETURN      OE      PREMIUM— overvaluation: 

short   interest,  §  1411. 
PROPOSAL.    See  Application. 
PRORATING    I.oss    compound  policies,  §  3456. 
PROSPECTUS-  evidence,  g  3824. 

or  pamphlet:  whether  part  of  contract,  §§  102,  193. 
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PROTECTIVE    ASSOCIATIONS  of  ship-owners:    losses    by  negli- 
gence, §  2S49. 
PROTEST— marine:  expense  of:  damages,  §  2717. 

of  master,  §  3767. 

of   master   containing  offer  to  abandon   not   alone   sufficient,    § 

2978. 

See   Marine   Protest. 
PROVENDER  under  marine  risks:  description,  §   17G2. 
PROVISIONS  for  passengers  and  crew:  contribution,   §  3444. 

loss  by  sale  is  not  covered  by  general  clause,  §  2736. 

of  ship:  continuance  of  risk  on,  §  1535. 

vessel  putiing  ashore  for:  deviation,  §  2390. 
See  Crew. 
PROXIMATE  AND  REMOTE  CAUSE— NEGLIGENCE,  etc.:  acci- 
dental killing,  §  2879. 

cases,  §  2S33. 

collision,  §  2754. 

consequential  losses,   §  2835. 

death,  §§  2878,  2880,  2883. 

detention  by  ice  or  closing  of  navigation,  §  2676. 

effect  of  qualifying  or  enlarging  words,  §  2837. 

evidence  of  loss,  §  3768. 

exception  of  perils  of  the  sea,  §  2683. 

explosion,  §  2769. 

fire,   §§   2583,  2769,  2779,  2796,  2840,  2841. 

fire  preceding  and  causing  explosion,  §  2772. 

general  matters,  §  2832. 

gunpowder  ignited,  §  2772. 

intoxicating  liquor,  §  2612. 

losses  directly  caused  by  negligence  of  assured  or  his  agents: 
marine  risks,  §  2850. 

malicious  acts  of  insurers'  officers  in  refusing  to  insure,  §  2852. 

marine  risks,  §§  2838,  2S39. 

may  gross  negligence  evince  fraudulent  design,   §  2848. 

negligence:  accident  insurance.  §  2845. 

negligence:  acts  of  insane  person:  fire  risks,  §  2842. 

negligence:  fidelity  guarantee,  §  2847. 

negligence:  habitual  carelessness  of  servants,  §  2843. 

negligence  of  master,  etc.,  §  3010. 

negligence  partly  ascribable  to  insurer,  §  2S44. 

negligence:  when  policy  stipulates  for  due  care,  §  2846. 

pro  rata  freight:  increase  of  freight,   §  2836. 

proximate,  primary,  or  co-operative  cause,   §  2833. 

rules,  §  2834. 

shipowner's     protective    associations,    indemnity   for    losses   by 
negligence,  §  2S49. 

voluntary  deviation  by  master,  §  2405. 

wrongful,  fraudulent,  or  criminal  acts  of  assured:  attempts  to 
defraud:  burning  vessel,   §   2851. 

See  Explosion. 
PUBLIC  KNOWLEDGE— notorious  facts:  presumption  as  to  Insur- 
er's knowledge,  §  1845. 
PUBLIC   POLICY— abortion,    §   2731. 

agreement  to  release  company  from  damages  not  against:  rail- 
road relief  association,   §   868. 

arbitration    clauses,    §    2530. 

beneficiary  precluded  from  taking  fund  on  account  of,  §  752. 

by-laws  against  are  void,  §  374. 

condition  as  to  arbitration  and  award,  §§  3233,  3236. 

contract  against,  void,   §  25U6. 
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PUBLIC  POLICY— Continued. 

does  col  i M-ri  11  i t  insurance  against  one's  own  knavery,  5  2S51. 
estoppel  on  ground  of,  to  dispute  receipt  in  policy,      s<'>. 
friend  as  beneficiary,  §  729. 
Illegal   use  of  property,   when   susceptible   to   legitimate  use,   § 

2536. 
Insurance  by  common  carriers  against  losses  by  negligence,  etc., 

g  2533. 
Insurance  contrary   to   is  void,    §   2531. 
private  "examination  under  oath"  against,  §  3330. 
prohibition  as  to  assignment,  etc.,  aftei   loss  void,  g  004. 
reinsurance:  acts  of  reinsurer,  g  115. 
stipulation  in  certificate    that    directors  assume  no    liabilities, 

8  2531 
stipulation   not  to  bring  action   except   against   certain   attorney 

void,  §  2531,  note, 
suicide  under  clause  for  benefit  of  third  parties,  §  2641. 
time  limit  for  suing,  §  3185. 
valued  policy  laws  not  against,  §  1G3. 

whether  condition  upholding  suicide  is  void,  §§  2532,  2641-2644. 
PUBLIC   RECORDS  OF  TITLE,  as  affecting  insurer's  knowledge: 

concealment,  §  1853. 
rrr.I.K    \Tl»>.\-  noiice   by  of   time  of  payment  of  premium,   etc., 

§  1338. 
PUBLICITY— degree  of  to  bind  underwriter  witb  knowledge  of  fact 

§§   1809-1812. 
PUMPS— water:   tanks   filled,  etc.:   continuing  warranty,   §   20TS. 
PURCHASE  by  agent:  whether  insurer  bound,  §  405. 
contract  for  alienation,  §§  2284-2280. 
contract  of:  statement  of  interest  and  title,  §  2033. 
of  ship  by  assured  or  master:  waiver  of  abandonment,  §  3017. 
of  ship  fraudulently  made  by  master:  barratry,  §  2742. 
vendee  under  contract  for  disclosure,  §  2058. 
See  Contract. 
PURCHASE  MONEY— conveyance  in  trust  to  secure:  alienation,  § 

22G2. 
PURCHASER  from  lessee:  insurable  interest  of,   §  902. 

in   possession  of  land:  title  not  to  pass  till  building  completed: 

insurable  interest  of,  §  980. 
of  goods:  insolvency  of:  credit  insurance,  §  2785. 
of  legacy,  life  risk:  insurable  interest  of.  §  993. 
of  mortgaged  premises:  previously  advanced   premiums,   §   1102. 
policy  not  transferred  to  by  sale  of  property,  §  2307. 
under  execution   sale:   insurable   interest,   §   985. 
PUSTULE.    See   .Malignant  Pustule. 
PUTRID    MATTK1!     blood    poisoning,    §    IMS. 
PYTHIAS— Knights  of:  who  may  be  beneficiary,  §  737. 
QUALIFIED   INTEREST— Insurable   Interest,   §  890. 
QUARANTINE  dues:  general  average,  5  3427. 
dues:  port  of  refuge  expenses,  §  3112. 
effect  as  to  continuance  risk.  §  1527. 

g Is  landed    for:    marine   risk   ends,    §    1505. 

Stopping  to   be  disinfected:   loss,   §   2094. 
QUESTIONS.    See  Inquiries. 
QUO    WARRANTO,    g   3470. 
foreign  company,  §  .".-178. 
to    tusl  Lloyds,  g  335,  note. 
RAILROAD  accident  defined,  §  2863,  note. 

bridge:  walking  or  being  on:  excepted  risk.  5  2025. 
companies:  liability  to  others:  insurable  interest,   §  S98. 
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RA ILRO  AD— Continued. 

company:  release  by  insured:  subrogation,  §  3540. 

company's  negligence:  loss  caused  by:  recovery,  §  3454. 

employees:  entering  or  leaving  moving  train,  §  2G22. 

goods  landed  to  be  transported  by:  marine  risk  ends,  §  15G5. 

insured:  measure  of  damages:  insolvency,  §  3595. 

liability  for  fires,  §  898,  note. 

recovery  from  though  insurance  paid,  §  2810. 

track:  when  crossing  is  not  violation  of  law,  §  2610. 

track:  whether  crossing  is  voluntary  exposure  in,  §  2624. 

train:  accident  while  alighting  from,  §  2871. 

train:  accident  while  boarding  moving  conveyance,  §  2871. 

train:  making  connections:  accident,  §  2872. 

train  stopping  at   station:   when  traveler  not  bound  to  remain 
inside  cars,  §  2873. 

travel:  moving  conveyance:  accident,  §  2871. 

trestle:   walking   over  on   dark   night   is   voluntary   exposure,    § 
2624. 

See   Carriers. 
RAILROAD  EMPLOYEES'  ASSOCIATION— when  estopped  to  deny 

membership.  §  510. 
RAILROAD     RELIEF     ASSOCIATION— membership:     estoppel    of 
company,  §  53. 

release  of  company  for  damages:  when  beneficiary  may  not  re- 
cover, §  868. 

See  Carriers. 
RAILWAY.    See  Railroad. 

RAINS  wetting  goods  being  transshipped,  §  2798. 
RAISING  AND  TOWING  SUNKEN  SHIP— expenses  of,   §  3107. 
RAISING    SUBMERGED    SHIP— averages:   contribution   by   cargo, 

§  3108. 
RATE:  injury  to  vessel  by.  §  2799. 

RATES,   DISCRIMINATION   IN.    See  Premium;   Statutes. 
RATIFICATION— agent  exceeding  authority:  instructions,   §  668. 

agent  must  have  assumed  to  act  for  principal,  §  463. 

by  insured  of  agent's  acts,  §  642. 

by  officers  and  directors,   §  397. 

can  be  none  of  invalid  contracts,  §  12S8,  note. 

knowledge  of  principal,  §  461. 

must  be  one  which  principal  could  have  authorized,  §  458. 

of  agent's  acts:  generally,  §  455. 

of  agent's  acts:  must  be  entire,  §  457. 

of  agent's  acts:  neglect  to  disaffirm,  §  462. 

of  agent's  acts  operates  retroactively,   §  456. 

of  agent's  acts:  other  insurance,  §  464. 

of  agent's  acts:  retaining  benefit,  §  461. 

of  agent's  acts:  transactions  in  progress  and  completed,  §  462. 

of  agent's  unauthorized  act,  §  396. 

of  assignment  by  beneficiary,   §  838. 

of  payment  of  premium  may  relate  back  to  time  of  tender,  § 
1126. 

of  prior  agreement  as  to  payment  of  loss  to  third  person,  §  2308. 

of  voluntary  agent's  acts,  §  642. 

policy  effected  by  agent  "for  whom  it  may  concern,"  §  619. 
See  Agents. 
RATING  of  vessel,  §  1767. 

REAL  ESTATE  AND  TITLE  INSURANCE— defined.   §   13. 
REAL  ESTATE  OF  CORPORATION— receiver.  §  3593. 
REAL  ESTATE  TITLE— insurer  not  a  surety,  §  13. 
See  Title  Guarantee. 
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REAL  PARTY  IN  INTEREST.    Bee  Statute. 

REASONABLE  TIME    acceptance  of  policy:  question  Cor  jury,  §  55. 

delay  in  rebuilding  or  repairs:  fire  risk,  g$j  3162,  3163. 

election  to  rebuild,  §  3157. 

Cor  filing  claims  may  be  prescribed  by  court:  insolvency,  §  3661. 

Cor    rebuilding,  repairing,  etc.:    negotiations    Cor  settlement,  § 
3162. 

payment,  premium  and  acceptance:  policy,  5  55. 

rebuilding  in:  increased  value  of  new  over  old:  statute,  §  31G3. 
See  Time. 

REBATE— agent:  evidence,  §  447. 

agent's  acts  as  to  ratified:  return  of  premiums,  §  1408. 

indictment  of  agent  for  paying,  g  715. 
See  Statutes. 
REBUILDING.    See  Repairs   and    Rebuilding. 
RECALKING  exceeding  vessel's  repaired  value:  adjustment,  §  3083. 

See  Adjustment. 
RECAPTURE    abandonment,  §§  3004,  3005. 

deviation  to,  §  2434. 
RECEIPT— ad  interim  as  evidence  of  other  insurance.  §  2476. 

"and  acceptance"  of  application  and  fee:  attachment  of  risk,  § 
1437. 

and   memorandum  are  contract,  §  G5. 

antedated  by  agent,  §  539. 

binding  receipt  pending  approval  risk,  §  64. 

for  note:  effect  as  to  completion  contract,  §  61. 

for  premium:  evidence,  §  3827. 

for  premium:  premium  mailed  but  not  received,  §  62. 

for  renewal,  delivery  of:  agent's  agreement  to  renew,  §  1470. 

in  policy  for  premium,  §  86. 

of  agent  pending  approval  risk,  §  64. 

on  cancellation  when  not   conclusive.   §   1GG3. 

whether  necessary  of  notice  as  to  time  of  payment  premiums, 
etc.,  §  1335. 

See  Renewal  Receipt. 
RECEIPTOR  for  goods  attached:  insurable  interest  of,  §  937. 
RECEIVER— action  against  by  agent,  §  705. 

action  to  recover  assessments  by:  laches,  §  514. 

appointed,  right  of  members  to  share  in  reserve  fund,  §  12SS. 

appointment  of,  statute.  §  .".27. 

appointment  operates  to  cancel  policy,  §  1454. 

appointment:   rescission   and   cancellation,    §   1G44. 

assessments  may  be  paid  to,  §  1278. 

cancellation  by:  statutory  provisions,  §  It',}."). 

cannot  recover    assessment  on   notes  where    "duplicate"  policy 
fraudulently  issued,  §  1304. 

court   may  direct  continuance  of  business  by,  §  327,  note. 

in  another  state  than  domicile  of  assigning  company,  §  3503. 

in  state  of  domicile:  assets  of  foreign  company:  reinsurance,  § 
3G00. 

issue  of  certificates  of  indebtedness  on  cancellation:  statute,   § 
1645. 

may  include  what  in  assessments:  premium  note,  §  1274. 

of  partnership:  effect  of  appointment  of:  alienation,  §  2280. 

of  state  court:  jurisdiction:  federal  court,  §  349G. 

parties  to  suit  for  appointment,  §  3653. 

party  plaim iff.  §  3655. 

powers.  H  3592,  3593. 

powers  as  to  assessments,  §  1273. 

right  to  assess  as  opposed  to  understanding  of  members,  §  1273, 
note. 
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RECEIVER— Continued, 

when  may  cancel  and  discharge  contract:  statute,  §  1273,  note. 

who  is  insurer's  agent:  issuing  policy  to  himself,  §  2574. 
See  Assignee:  Trustee. 
RECOPPERING— exceeding  vessel's  repaired  value:  adjustment,   § 
30S3. 

See  Adjustment. 
RECORDS  OF  TITLE  as  affecting    assurer's  knowledge:    conceal- 
ment. §   1S53. 
RECOVERY  against  administrator:  liability  of  to  surviving  child  as 
beneficiary,  §  798. 

against  reinsurer:   noncompliance  by  reinsured  with   statute  as 
amount  of  capital,  §  115. 

"American  clause,"   §  249G. 

amount  of  in  action  against  agent  or  broker  for  negligence,  etc., 
§  717. 

amount  of,  on  premium  note,  §  1239. 

amount  of  policy  on  life  of  debtor:  wager  policy.  §  954. 

and  contribution  in  fire  risks:  other  insurance,  §  2491. 

and  disposal  of  property  by  underwriter:  conversion,  §  2758. 

back  from  agent  of  premium,  §  1427. 

back  of  loss  paid  by  assurer's  agent,  §  704. 

back  of  premiums  paid  by  one  under  belief  that  owner  of  policy, 
§  1148. 

back  of  premiums  where  assets  of  company  transferred,  §  1408. 

back  of  premiums,  who  may  recover,  §  1428. 

by  assurer  against  building  contractor,  §  3173. 

by  executors  of  employee:  employer  entitled  to  premiums  paid  by 
him,  §  1148. 

by  mortgagee  of  premiums  paid  after  decree,  §  1161. 

by  wife:  assessments  paid  by  her,  §  2343. 

by  wife  when  policy  in  husband's  name  on  her  property,  §  2059. 

condition  precedent  to:  warranty,  §  1966. 

contribution:   policies   must  cover  same  interest   in   same   prop- 
erty, §  2490. 

does  not  lie  for  loss  of  voyage  when  no  insurable  interest  in,  § 
1448. 

does  not  lie  for  loss  on  refusal  to  permit  repairs,  etc.,  §  3164. 

from  railroad  although  insurance  paid,  §  2810. 

in  case  only  partial  interest  remains,  §  904. 

in  reinsurance:  evidence,  §  136. 

limited  to  extent  of  dower  interest,  §  1056. 

may  be  had  without  producing  certificates,  §  90. 

none  against  beneficiary  for  premiums  paid  by  stranger,  §  869. 

not  defeated  by  assignment  after  loss,  §  904. 

not  limited  to  actual  expense  of  repairs:  one-third  new,  §  3103. 

of  freight  loss  pro  rata.  §  2919. 

of  freight  pending  at  time  of  loss  where  risk  on  freight  against 
total  loss  only,  §  1619. 

of  premiums  by  assignee  under  void  assignment,  §  2345. 

of  premiums  by  unauthorized  company.    §   1171. 

on  note  although  risk  suspended,   §  1210. 

on  original  policy  after  paid-up  policy  issued,  §  447. 

on  unstamped  policy  in  England.  §  178. 

or  restoration  of  property  before  abandonment.   §  294S. 

out  of  indemnity  fund  by  assured,  §  1182,  note. 

policy-holder  of  reinsured  against  reinsurer  of  premiums,  §  115. 

prior  policies:  no  pro  rata  clause:  marine  risk,  §  24S9. 

pro  rata  clause:  payment  by  any  company  of  more  than  its  share, 
§  2495. 
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RECOVERY-  Continued. 

pro  rata:  valued  policy,  §  165. 

right  Oj  .ssignee  to  recover  under  life  policy,      914. 

right  of  beneficiary  to  recover:  suspension  of  member,  §  SC3. 

right  of,  enlarged  under  statute,  §  2520. 

separately  pro  Interesse  buo,  g  912. 

specific  Insurance  and  subsequent  general  policy,  5  2193. 

total  and  partial  loss:  Bale:  marine  risk,  gg  3123-3125. 

under  policy  "for  whom  it  may  concern,"  g  619. 

under  warranty  to  navigate:  boal  In  dock,  g  2060. 

when  may  be  for  capture  or  barratry,  g  21  18. 

when  may  be  bad  thougb  assurers  rebuild,  S  3164. 

when   none  by  beneficiary:  release  of  company  l'rom  damages: 

railroad  relief  ass<  cial  Ion,  §  868. 
where  contract  wrongfully  terminated,  §   1639. 
where  member  no1  In  "good  standing"  at  time  of  death,  §  SG5. 
where  pro  rata  clause:  fire,  g  2492. 

where  several  policies  issued.     Bee  other  or  Double  and  Over-In- 
surance. 
Bee  Action:  Condition  Precedent;  Damages;  Loss;  Other  etc.  In- 
surance: Rentals. 
REDEMPTION-  equity  of:  sale  of:  alienation,  §  2273. 

See  Mortgagor. 
REFEREE.     See  Appraisal. 
REFERENCE-rorder  of,  of  ease,  §  3709. 

REFLOATING   SHIP    expenses  of  lightering  and  reshipping:  gen- 
eral average,  §  3425. 
press  of  sail:  general  average,  §  3424. 
REFORMATION— nonjoinder  of  parties:  insurer  and  mortgagee,  § 
3047. 

See  Equity. 
REGISTER.      See   Ship's    Register. 

REGISTER  OF  AGENT— entry  in  may  bind  insurer.  §  r,3. 
REGISTERED  TONNAGE— warranty  not  to  hold  more  than,  5  20GG. 
REGISTRY  ACTS  OF  ENGLAND— abandonment:  vesting    title  of 

shij).  §  2983. 
REGULATION     OR     MERE    MATTER    OF    PRACTICE    AS    TO 

CHANGE  OF   BENEFICIARY— not  binding,   g  747. 
REHEARING— appeals,  g  3721. 
REINSTATING    DAMAGED    OR    DESTROYED     PROrERTY-§§ 

3150-3174. 
REINSTATEMENT— §  1  172. 

niter  statute   goes   into  effect  does  not  bring  certificate  within 

provisions,  §  1276. 
by  payment  of  premium  after  death,  §  1471,  note. 
by  waiver  and   not    by  new  contract,   g   1  158. 
by  waiver  and  not  by  new  contract:  creditors'  rights,  g  1277. 
custom  to  reinstate  on  payment  part  dues  may  not  be  shown, 

g  872. 
literal  performance  of  exact  conditions  required,  §  127G. 
equity,  g  3520. 

revival,  restoration  to  membership,  §  1276. 
right  to  may  pass  to  beneficiary,  g  1471. 

society  no1  sole  arbiter  as  to  what  is  a  "valid  reason,"  §  127G. 
REINSURANCE    a  contract  of  indemnity,  §  28. 
abandonment   unnecessary,  g   L29. 
amount   of,  §   127. 

concealment  by  agent  of  Insured,  §  fi4S. 
condition  as  to  assignment,  §  124. 
condition  as  to  other  insurance,  §   125. 
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REINSURANCE— Continued. 

conditions:  time  limit  for  suing— award,  §  126. 

custom  of  underwriters  may  affect  risk,  §  121. 

date  of  contract:  attachment  risk,  §  1442. 

defined,  §  112. 

differs  from  over  or  double  insurance,  §  2455. 

duration  of  risk  may  be  controlled  by  original  insurance,  §  120. 

"immediate  notice  of  loss,"  §  3295. 

limitation  of  risk  may  be  specified  date— change  of  risk,  §  122. 

limitation  of  risk  to  particular  locality,  §  123. 

moral  character  of  assured  when  material:  concealment,  §  1SG4. 

nature  of  contract,  §  113. 

not  within  statute  of  frauds,  §  116. 

original  insured's  right:  insolvency,  §  3597. 

prohibited:  English  statute,  §  112. 

proofs  of  loss,  §  130. 

recovery:  evidence,  §  136. 

representations  and  warranties,  §  128. 

sometimes  means  renewal  insurance,  §  112. 

the  risk,  §  119. 

validity  of  contract,  §  114. 

See  Statutes. 
REINSURED  may  contest  insured's  right  to  recover.  §  137. 
REINSURER— agreements  affecting  reinsurer's  liability,  §  132. 
bound  by  judgment:  notice  to  defend,  §  137. 
defenses  available  to  reinsurer,  §  138. 
description  of  interest,  §  1695. 
insurable  interest,  §§  118,  941. 

liability:  compromise:  insolvency  of  insurer,  §  134. 
liability:  extent  of,  §  131. 
liability:  measure  of  damages,  §  3456. 
liability:  pro  rata  clause,   §   133. 
relations  between  parties  and  between  insured  and  reinsurer,  § 

117. 
validity  of  company's  acts— its  powers,  §  115. 
when  suit  may  be  brought  against  reinsurer:  rights  of  original  in- 
sured, §  135. 
REJECTION  of  policy  not  of  class  ordered,  §  1649. 

See  Application:  Risk. 
RELATION'S  HEALTH— answers  as  to,  §  2011. 
RELATIONSHIP  as  ground  of  insurable  interest,  §  1063. 

statements  as  to,  of  beneficiary.   §  2081. 
RELATIVrE— promise  to  support:  life:  insurable  interest,  §  1002. 
promise  to  support  one  who  is  not  a:  life:  insurable  interest,  § 
1061. 
"RELATIVES"— "RELATED  TO'*— beneficiaries,  §792. 

funeral  benefit,  §  803. 
"RELAUNDRIED"— obligation  to  have  goods,   §  3153. 
RELEASE  by  insured  to  third  parties:  subrogation,  §§  3540-3555. 
by  part  of  insured  parties,   §  165S. 

of  company  for  damages:  railroad  relief  association:  when  bene- 
ficiary may  not  recover,  §  868. 
of  insurer:  tenant's  liability  to  pay  rent,  §  2S20. 
of  railroad  company  by  insured:  subrogation,  §  3540. 
of  rights  by  adopted  child:  beneficiary,  §  770. 
of  stockholder  in  violation  of  creditor's  rights,  §  3594. 
rescission  or  avoidance  of,  §  1654. 

to  third  parties  by  insured:  subrogation,  §§  3540.  3541. 
RELIEF  ASSOCIATION.     See  Railroad  Relief  Association. 
RELIGIOUS   DUTIES— neglect   of  as  defense:   burden  of  proof,   § 
3776. 
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RELIGIOUS    SOCIETIES— insurable    interest  in  member's    life     5 

1072. 
RELOADING  GOODS:  attachment  risk,  g  1584. 

See  Loading. 
REMAINDERMAN  and  tenanl  Cor  life  joining  in  insurance,  §  9GG. 

Insurable  into  rest,  g  965. 
REMEDIES    enforcemenl  of  by-laws:  penalty,  §  37G. 
for  neglect  in  repairing  or  rebuilding,  §  3163. 
Insurers:  when  bound  to  make  good,  defects  In  rebuilding,  §  3173. 
of  order:  when  supersede  remedies  of  court,  §  352. 

i.\  only  can  Bet  up  non-compliance  wiili  by-laws  as  to  bene- 
Qclary,  g  ■."). 
successive:  estimate  of  loss:  arbitration,  §  324G. 
where  contract   wrongfully  canceled  or  terminated,  §  1G59. 
Sec  Rights  and  Remedies;  By-Laws;  Lien. 
REMETALING— adjustment:  one-third   new,  g  3082. 
REMITTANCE— mode  of,  of  assessments,  g  1279. 

See  Assessments;  Premiums. 
KKMUTE  CAl'SK.     Sec  Proximate  and   Remote  Cause. 
REMOVAL  OF  PROPERTY— agent's  authority  as  to,  §§  3S7,  5GS. 
during  fire  and  loss  by  theft,  g  2821. 

in  case  of  threatened  lire:  damages  and  expenses  incurred.   §§ 
2S1 1-2813. 
REMOVAL  OF  SUITS  into  federal  courts:  statutes  to  prevent,  §§ 
3497,  3498. 

See  Jurisdiction. 
RENEWAL— agenfs  silence  nol  a  consent,  §  41. 
agreement  for  not  within  statute  frauds,  §  39. 
by  parol,  §  41. 

contract  must  be  complete,  §  41. 
form  of  action  on,  §  3470. 

inquiry  necessary  to  obtain  disclosure  as  to  health,  §  2007. 
loose  conversation  with  agent,  §  41. 
may  waive  assignment,  §  2325. 
of  policy  after  adoption  of  ordinance  preventing  rebuilding,   § 

3170. 
of  policy:  amount  must  be  fixed,  §  1450. 
of  policy:  statements  as  to  health,  etc.,  §  2005. 
of  policy:  tender  of  premium,   §  1122. 
of  prior  policies:  other  insurance,   §   2479. 
operating  as  estoppel:  other  insurance,  §  2479. 
parol  agreement  for:  statute  frauds,  §  39. 
power  of  agent  as  to,  §  538. 
reinsurance  sometimes  means  renewal,   §  112. 
specific  performance,   §  351G. 
waiver  prepayment  premium,  §  78. 
when  presumptive  evidence  of  payment,  §530. 
who  may  sue,  §  3G37. 

See  Risk. 
RENEWAL  POLICIES— action,   §  3485. 
reformation  of,  §  3514. 

See  Revival. 
RENEWAL  RECEIPT— conditioned  as  to  enod  health,  §  2000. 

when  notice  to  agent  is  nol  notice  under,  §  515. 
RENTAL— liability  for.  §  2814. 

ol    property:   Insurer  who  rebuilds  or  repairs   not   liable   for,   § 

3163. 
value:  delay  In  rebuilding:  character  of  repairs  affected  by  ordi- 
nance,   g   3154. 
value;  evidence  as  to  loss.   §  3769. 
When  recoverable  for  neglect    to  repair  or  rebuild,   §  31G3. 
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REPEAL  OF  CHARTER- effect  of  as  to  cancellation,  §  1642. 
REPEAL  OF  STATUTES.     See  Statutes. 
REFAIRS  AND  REBUILDING— FIRE  RISK: 

action  by  assurer  against  building  contractor,  §  3173. 

action  for  breach  of  contract,  §  3475. 

action  need  not  be  for  failure  to  complete  but  may  lie  on  policy, 
§  3163. 

arbitration:  action,  §  34S5. 

arbitration  and  award,  §  3252. 

arbitration  clause:  waiver,  §  3167. 

assignment  of  loss:  right  to  rebuild,  §  3156. 

assured,  refusal  to  permit  rebuilding  or  repairs,  §  3164. 

character  of,  affected  by  ordinance:  damages  for  delay,  §  3154. 

character  of  repairs  obligated  by  reservation,  §  3153. 

construction  of  clauses  to  rebuild  and  that  specifying  time  of 
payment,  §  3155. 

contract  is  between  insurer  and  insured  only,  §  3151. 

cost  of  less  than  stipulated  indemnity:  surplus  liable,  §  3150. 

covenant  for  runs  with  land,  §  3150. 

delay  affected  by  negotiations  for  settlement,  §  3162. 

delay  followed  by  refusal  after  notice  of  election,  §  3161. 

delay:  reasonable  time,  §  3162. 

election  to  repair:  defense,  §  3741. 

election  waives  defense  of  misrepresentation,  §  3169. 

equities,  widow's  life  interest,  §  3171. 

increased  value,  new  and  better  materials,  §  3163. 

injunction,  §  3172. 

insurer:  when  not  liable  for  rents  during  work,  §  3163. 

insurer's  rights:  subrogation,  §  3571. 

is  mode  of  payment,  §  3150. 

nature  of  condition:  stipulated  indemnity,  not  exhausted,  §  3150. 

no  time  specified,  election  must  be  made  in  reasonable  time,  § 
3157. 

obligation  of  insurer  to  make  good  defects,  §  3163. 

option  exercised:  defense:  pleading,  §  3158. 

option  to  repair  machinery  or  pay  damages,  §  3165. 

parol  waiver  of  right:  arbitration,  §  3168. 

prevented  by  ordinance  or  municipal  authority,  §  3170. 

property  destroyed  after  rebuilding  and  within  term  of  policy,  | 
3174. 

remedy:  damages:  unreasonable  delay:  failure  to  complete:  de- 
fective work,  §  3163. 

repairs  and  alterations  of  property,   §   1708. 

repairs  preventing  temporary  discontinuance  of  use  of  pumps,  J 
2078. 

right  must  be  expressly  reserved,  §  3152. 

several  insurers,  §  3166. 

time  specified  for  exercise  of  option  after  proofs  of  loss  com- 
pleted: corrected  proofs,  §  2160. 

total  loss  under  policy  issued  after  loss  and  before  building  re- 
paired, §  3030. 

unauthorized  unless  election  made,  §  3159. 

what  constitutes  an  election,  §  3165. 

when  assurer  bound  to  make  defects  good,  §3173. 

whether  election    to    rebuild    constitutes    building    contract,   §5 
3150,  3163. 

See  Conditions  Voiding  the  Policv. 
REPAIRS— FIFTY      PER       CENT      RULE-SALE— TRANSSHIP- 
MENT— MA  RINE: 

abandonment  after  repairs  by  assured,  §  3042. 
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REPAIRS:  FIFTY  PER  CENT  RULE,  ETC.    Continued. 

abandonment  nui  accepted:  agency  or  trusteeship  of  assured,  f 
3117. 

addition  of  salvage  charges  due  salvors:  estimation  of  repairs: 

half  value,  g  3006. 
allowance  for  custody  of  vessel  during  repairs,  §  3102. 
assurer's  agreement    with   wreckers  or  salvors  tu  save   vessel: 

assured  on  ship  or  cargo,  g  3051. 
bottomry  bond  and  Bale:  assurer's  refusal  to  pay  bond,  §  3132. 
cargo,  transhipping,  etc.:  aggregation  of  losses,  §  3099. 
character  of  repairs,  g  3056. 

code  provisions  as  to  abandonment  for  half  value,  §  .">im;3. 
commissions  and  disbursements:  repairs,  I  3109. 
cost  of  repairs:  deductions:  temporary  repairs:  new  for  old:  gen- 
eral average,  §  3429. 
depreciation  in  value  when  added  to  expense  of  repairs,  §  3lu3. 
exceptions  to  fifty  per  cent  rule,  g  3066. 
expense  consequent  upon  peril  necessarily  incurred  preparatory 

to   repairs:  averages:   constructive   total    loss.    £   3107. 
expense   for  repairs   when   a    pari    of   LOSS,    g    1553. 
expense  Of  raising  submerged  vessel:  averages:   contribution  by 

cargo,  §  31US. 
expense  of  repairs:  general  overage,  g  3427. 
expense  of  repairs:  one-third   new:   exception  of   "loss  or  aver- 

age,"  §  2702. 
expense  of  survey  to  ascertain  expense  of  repairs,  §  310G. 
expenses  for  insuring  cargo  from  wreck  to  destination:  fifty  per 

cent    rule.   §  3100. 
expenses  of  repairs  to  make  ship  seaworthy:  sue  and  labor  clause, 

§  2818. 
expenses  of  repairs  where  ship  attacked:  general  average,  §  3452. 
failure  to  make  complete  repairs  at  intermediate  port,  §  303S. 
fifty  per  cent  rule:  arrival  of  vessel  or  cargo,  g  3069. 
fifty   per  cent  rule:   cargo:   memorandum   and   other  articles,    § 

3067. 
fifty  per  cent  rule:  expense  of  raising  vessel  and  taking  to  port 

of  repairs,  §  3076. 
fifty  per  cent  rule  free  of  partial  loss,  §  3008. 
fifty   per  cent   rule:   value  at  time  and  place  of  loss  or  repairs: 

same,  freight,  §  3070. 
funds   for  repairs,    §   3118. 

general  average:  jettison  and  fifty  per  cent  rule,  §  3098. 
illegal  sale  and  abandonment  confers  no  rights,  g  3127. 
Increased  expense  of  repairs  abroad  over  what  they  might  have 

cost  at  home,  §  3111. 
Insurer's  righi   to  repair,  g?  3045-3047. 
liability  of  several  underwriters  for  repairs,  separate  and  not  as 

partners,  §  3055. 
liens  for  repairs,  etc.:  bottomry,  §  3060. 

loss  of  goods  by  jettison:  fifty  per  cent  rule:  contribution,  §  3101. 
master's  agency  after  abandonment,   g  3116. 
master's  agency  prior  to  abandonment,  g  3115. 
master's  authority:  pledge  of  owner's  credit  for  necessaries,  etc., 

to  procure  repairs,  etc.,  §  3110. 
master's  right  to  make  re], airs:  freight,  §  2022. 

1 isslty  of  repairs:  effeel  as  to  deviation,  g  2410. 

"not  to  be  liable  for  repairs  made"  at  specified  place,  §  3054. 
obligation  of  master  to  Inform  owner  of  vessels  loss,  .   3114. 
obligation  to  employ  master  of  skill  and  judgment,  g  3113. 
one  third   new:  anchors,  remetaling,  dockage,  calking,  iron  work, 

etc.,  §  3082. 
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REPAIRS:  FIFTY  PER  CENT  RULE,  ETC.— Continued, 
one-third  new:  code  provisions.  §  3081. 
one-third  new:  five  per  cent  stipulation,  §  3084. 
one-third  new:  interior  and  steamboat  navigation:  iron  ships,  § 

3079. 
one-third  new:  labor  and  materials  included:  steamboat  towage 

and  like  incidental  expenses  included,  §  30S0. 
one-third  new:  new  ship:  rule  here:  English  rule,  §§  3085,  3086. 
one-third  new:  proceeds  of  old  materials:  rule  here:  English  rule, 

§§  3088,  30S9. 
one-third  new:  ship  worth  more  repaired  than  before  disaster.  § 

30S7. 
one-third  new:  temporary  and  permanent  repairs,  §  3090. 
one-third  new:  marine  interest:  bottomry  or  respondentia  money 

for  repairs:  repairs  defrayed  by  sale  of  goods,  §  3U95. 
one-third  uew:  York- Antwerp  rules,  §  3429. 
premium  and  fifty  per  cent  rule:  repairs,  §  3110. 
recalking  and  recoppering  exceeding  vessel's  repaired   value,   § 

3083. 
removal  of  perishable  goods  for  repairs:  general  average,  §  3442. 
repaired  value  and  not  valuation  in  policy  the  test,  §  3075. 
repairs  and  retaining  control  by  owner,   §  3044. 
repairs  and  seaworthiness:  what  is  sufficient  for  a  ship  to  lie  in 

safety  "at"  outport.  §  1497. 
repairs:  arbitration  and  award:  defense,  §  3252. 
repairs:  averages:  age,  unsoundness,  decay  of  vessel:  one-third 

new:  fifty  per  cent' rule,  §  3104. 
repairs  by  assurer:  acceptance  of  abandonment,  §§  2987,  2991. 
repairs  by  insurers  under  sue  and  labor  clause,  §  2818. 
repairs  by  mortgagor  in  possession  of  vessel,  §  3043. 
repairs  consequent  upon  outward  voyage:  concealment,   §  1820. 
repairs:  continuing  warranty:  seaworthiness,  §  2176. 
repairs:  defects  in  fitting  for  original  voyage:  deviation  for,   § 

2390. 
repairs:  diminution  in  ship's  value:  damages,  §  3454. 
repairs,  etc.,   by  insurer  under    nonwaiver,   etc.,    clause    giving 

right  to  interfere:  deficiency  in  repairs,  §§  3048,  3049. 
repairs  in  port,  attachment  of  risk,  §  1497. 
repairs  in  port  of  refuge:  general  average,  §  3442. 
repairs:  fifty  per  cent  rule:  abandonment,  §  300S. 
repairs:  general  average,  §  3441. 

repairs:  liability  of  insurers  where  funds  raised  therefor  on  bot- 
tomry, §  3059*. 
repairs:  master's  failure  as  to:  barratry,  §  2744. 
repairs  of  ship— generally,  §  3040. 

repairs  on  arrival,  exceeding  fifty  per  cent:  abandonment.  §  3013. 
repairs:  particular  average  adjustment:  one  third  new,  §  3078. 
repairs:  postponement  of  attachment  of  risk,  §  1451. 
repairs:  ship  compelled  to  return  for:  transshipment,  §  2392. 
repairs:  vessel  decayed,  rotten,  etc.,  §  2759. 
repairs:  wear  and  tear:  general  average,  §  3442. 
rule  in  England  as  to  valuation  in  policy  and  repairs,  §  3072. 
rule  in  this  country  as  to  valuation  in  policy:  fifty  per  cent  rule 

and  repairs,  §  3073. 
sale  after  abandonment.  §  3121. 
sale:  master,  owner,  or  part  owner.  §  3131. 

sale:  obligations  to  communicate  with  owner  or  insurer:  notice, 
§  3133. 

sale  of  cargo:  cases.  §  3135. 

sale  of  cargo:  how  far  justifiable,  §  3134. 
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REPAIR?::  FIFTY  PBB  CENT  RULE,  ETC.    Continued, 
sale  of  cargo  or  part  thereof  to  repair,  §  3120. 
Bale:  right  or  obligation  to  transship  or  forward  goods,  §  3136. 
sale  i"  make  repairs:  general  average,  g  3442. 
sale,  total  and  partial  loss,  §  :ws<. 

sale,  unreasonable  exertions  qo1  required  to  prevent,  §  3120. 
sale,  when  abandonment  necessary  to  recover  total  Loss,  g  3123. 
Bale:    When    abandonment   unnecessary    to   recover    total    loss,    § 

3124. 
sale:  when  justifiable:  the  rule,  §  3130. 
sale:  when  justifies  an  abandonment    g  3122. 
Bale:  whether  Justifiable:  cases,  g  3128. 
salvor's  sale  of  part  of  jettisoned  cargo  saved:  total  loss:  dill- 

gence  to  avoid  sale,  §  3052. 
ship    not    worth    repairing:    cost   of  repairs    exceeding     repaired 

value,  §  3011. 
Bhip-owner's  obligation  to  repair  to  send  on  cargo,  §  3050. 
stipulation:  liability  exceeding  half  amount    Insured   "under  ad- 
justment as  of  a  partial  loss":  one-third  new,  §  3077. 
stipulation  that  valuation  in  policy  the  test  under  fifty  per  cent 

rule,   §  3071. 
stipulations  affecting  fifty  per  cent  rule,  §  30G4. 
transshipment  cargo:  aggregation  of  expenses,  §3099. 
transshipment  cargo:  increase  of  freight,  §  2830. 
transshipment:  deviation,  §2391. 

transshipment,  duty  of  master  to  earn  freight  by,  §1617. 
transshipment:  earning  freight.  §  2922. 
transshipment   expenses   Incurred  by,  when  not  recoverable  by 

assured:  freight,   §  1018. 
transshipment:  expenses  of  insuring    cargo  from  wreck  to    des- 
tination not  included  in  cost,  §3100. 
transshipment:  general  average,  §  3425. 
transshipment  goods  as  affecting  liability  for  loss  of  freight,  § 

1017. 
transshipment  goods:  freight,  §§  2925-2930. 
transshipment  goods  from  necessity  or  by  agreement  does  not 

end  risk,  §§  1595,  1596. 
transshipment  goods  to  lighters:  duration  of  risk.  §  1567,  note. 
transshipment  goods  without  necessity  or  agreement  ends  risk, 

g  1594. 
transshipment:  loss  during,  §2798. 
transshipment:  master's  duty,  §3136. 

transshipment:  port  of  refuge  expenses:  general  average,  §3427. 
transshipment:  risk  of  craft  while  waiting  for:  "safely  landed," 

§  1567. 
transshipment  where  original  ship  disabled,  §  3016. 
transshipment  where  vessel     returns    for    repairs:    deviation,    § 

2392. 
underwriter's  objections  to  repair,  §3053. 
vessel   disabled   at    sea   and   expenses   consequent   upon   seeking 

port  of  distress,  §;:i  12. 
want   of  material,  etc.,  at  place:  impossibility  of  repairs  there, 

8  3057. 
want  of  repairs:  chartered  freight:  loss  of  hire,  §  2783. 
when  expenses   of   temporary  repairs   enter     into     general   and 

when  Into  particular  average,  §3097. 
where  loss  exceeds  fifty  per  cent,  §3061, 
where  loss  is  less  than  fifty  per  cent.  §  3062. 
where  repairing  injury  will  place  vessel  though  unsound  In  same 

condition,  s  olu5. 
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REPAIRS:  FIFTY  PER  CENT  RULE,  ETC.— Continued. 

whether  loss  must  merely  equal  or  must  exceed  fifty  per  cent,  § 

30G3. 
whether  one-third  must  be  deducted  from  cost    repairs:    three- 
fourths  value:  fifty  per  cent  rule,  §§  3091-3094. 
See  Seaworthiness. 
REPLACING  PROPERTY.     See  Repairs  and  Rebuilding:  fire  risk. 
REPLICATION— §   3090. 

REPORTS  of  loss  as  affecting  concealment:  marine  risk,   §§   1796, 
1797,  1S02. 
to  comptroller,  §  327. 
to  superintendent  of  insurance,  §  327. 
RESPONDENTIA— description,   §   1710. 

See  Bottomry. 
REPRESENTATIONS,    FALSE    REPRESENTATIONS,    MISREP- 
RESENTATIONS: 
1.  False  Representations— Misrepresentations- 
agent  fills  out  application  without  inquiry  or  of  his  own  knowl- 
edge, §  487. 
agent's  power  as  to  application,  §§  472,  473. 

applicant  no  knowledge  of  facts:  agent  writes  application,  §  488. 
application:  agent's  mistakes,  etc.,  §§  472,  473. 
as  defense  waived  by  election  to  rebuild,  §  3109. 
as  ground  of  rescission  or  cancellation  in  equity,  §  1374. 
by  agent:  applicant  signs  in  blank,  §  485. 
by  agent:  application  sent  unsigned  to  company,  §  486. 
by  agent  in  application:  statements  made  warranties,  §  474. 
by  agent  with  full  knowledge  of  facts,  §  484. 
defined,  §  1884. 
demurrer  to  plea  of,  §  190. 

facts  actually  material  but  not  relied  on  by  insurer,  §  1910. 
false  representations  in  regard  to  material  matters  avoid  con- 
tract, §  1894. 
false  representations,  owing  to  fault,  etc.,  of  insurer's  agent,  § 

1905. 
in  application  for  revival,  §  1461. 
intentionally  false  statements,  §  1900. 
loss  need  not  be  connected  with,  to  avoid  contract,  §  1925. 
materiality  of:  evidence,  §  37S0. 

of  agent  as  excuse  for  nonpayment  premiums,  etc.,  §  1351. 
of  agent:  parol  evidence  of,  §  185. 
of  assured  without  fraud,  return  of  premium,  §  1404. 
of  assurer  voiding  contract:  return  of  premium,  §  1400. 
of  husband  to  induce  wife  to  join  in  assignment  of  policy,  §  S13. 
or  false  representations  must  be  of  material  facts,  §  1895. 
or  fraud  in  obtaining  delivery  of  policy,  §  99. 
positive  statement  of  fact  which  assured  does  not  know  to  be 

true,  §  1901. 
statements  false  as  to  part  of  property:  entire  or  severable  con- 
tract, §  1931. 
statements  intentionally  false:  effect  of  the  fraud  as  to  material- 
ity of  fact  to  risk,  §  1890. 
statements  through   mistake,   ignorance,  or  negligence,   §§   1902, 

1903. 
statements  true  when  made,  but  untrue  when  policy  delivered, 

§  1923. 
statute:  application:  when  not  void,  §  472. 
to  other  insurers,  §  1926. 

See  Particular  Representations. 
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REPRESENTATIONS,  ETC.- Continued. 
2.  Representations- 
ambiguous  or  doubtful  representations,  §  1929: 

and  warranties  distinguished,  §  1882. 

answers  to  ambiguous  or  doubtful  questions,  g  1930. 

are  a  part  of  the  contract:  theory  as  to,  :     L888,  1889. 

are  collateral  to,  bul  no  part  of  contract,  §  1887. 

:is  to  other  insurance,  §  2402. 

construction  of,  §  193 1. 

defined,  §  18S3. 

disclosure  of  Interesl  in  wife's  property,  §  1050. 

disclosure  of  mortgagee's  Insurable  Interest,  $  1043. 

(acts  rendered  material  by  stipulation,  jj  1912. 

(acts  stated  in  answer  to  Inquiries,  §  1914. 

falsified   in   future  decs  Dot  operate  retroactively,   §   1922. 

general  matters,  §  18S2. 

in   reinsurance,   §    12S. 

matters  of  description:  property  or  facts  relating  to  property,  $ 
1911. 

may  be  changed,  modified,  altered,  or  withdrawn,  §  1933. 

may  be  of  facts  actually  material  to  the  risk.   ;;   1898. 

may  be  of  facts  in  no  way  material  to  risk,  $  189'J. 

may  be  oral  or  written.  §   1885. 

must  be  substantially  true,  §  1924. 

must  not  be  evasive,  §  1927. 

national  character,  §  2129. 

of  agent  not  those  of  assured,  §  393. 

of  expectation,  belief,  or  opinion  without  fraud,  §  1904. 

of  party  may  raise  an  estoppel,  §  533. 

of  third  parties:  parties  referred  to,  §  1932. 

only  relate  to  material  facts,  §  1S93. 

positive  representation  false  and  material,  fraud  need  not  be  al- 
leged, §  1S97. 

positive  statements  defining  time  of  commencement  of  risk,    § 
1909. 

positive  statements  founded  on  information  derived  from  others, 
§  1907. 

precede  contract,  §  1886. 

promissory  representations,  §§  1917,  1920. 

rules  as   i(».  apply  to  modification  of  contract,   §  1935. 

statement  limited  as  to  its  effect  by  assured,  §  1913. 

statements  founded  on  information  from  agent,  §  1900. 

statements  not  positive  based  on  information  from  others,  §  1908. 

statements  thai    are  part  of  contract  may  sometimes  be  repre- 
sentations, §  1890. 

statements  under  statutory  provisions,  §  1910. 

statements   volunteered  and   irrelevant:   irresponsive  answers,   § 
192S. 

test  of  materiality,  §  1892. 

to  insurer  by  own  agent  binds,  where  no  fraud  or  collusion  with 

assured,  $  473. 
to  wh:it   time  representation  refers,  §  1921. 

when  material,  §  1883,  note. 

when   not   warranties.   S    1949. 

when  statements  in  application  are  representations:  reference  to 
application— generally,  s   1891. 

when  the  stipulated  materiality  of  statements  is  qualified,  §  1915. 

when  warranties,  §  1958. 

\ /nether  Insurable  Interest  need  be  stated.  §  ooo. 

which  are  oral  and  Immaterial,  renewal,  S    1  162. 

See  Agent;  Concealment;  Fraud;  Particular  Kepresentations. 
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"REPRESENTATIVES"  as  beneficiaries,  §§  7S6,  793. 

parties  to  action,  §§  3630,  3631. 
RES  GESTAE.     See  Evidence. 

RESCISSION  AND   CANCELLATION.     See   Cancellation;   Surren- 
der. 
RESCUE— unlawful:  barratry,  §  2742. 
RESCUE  CLAUSE— §  281S. 
RESERVATION  OF  RIGHT  to  cancel,  §  1G39. 
to  cancel  on  notice  valid,  §  1G71. 
to  change  beneficiary,  §  731. 

to  indemnity  in  release  of  wrongdoers:  subrogation,  §  3542. 
to  rebuild,  §§  3152,  3153,  3163. 
RESERVE— DIVIDEND  PLAN  of  W.  P.  Stewart,  §  10,  note. 
RESERVE  FUND— assessment  levied  to  reimburse,  §  1300. 

discretionary   with  directors  or  officers   whether  all  or  any  of 

fund  is  used,   §  1300. 
does  not  prevent  levying  an  assessment,  §  1300. 
manner  of  distribution  of  on  dissolution,  §  1455. 
members'  right  to  share  in,  §  1273. 

right  of  member  to  share  in  after  receiver  appointed,  §  12S8. 
right  to,  should  be  referred  to  date  of  proceedings  for  dissolu- 
tion, §  1288. 
tontine  plan.  §  11. 

when  member  precluded,    when  not,  from  sharing  in,  §  1287. 
See  Safety  Fund,  §  341. 
RESHIPMENT— cargo  at  port  of  refuge:  general  average,  §  3427. 
cargo:  master's  failure  as  to:  barratry,  §  2744. 
expenses  of  to  refloat  ship:  general  average,  §  3425. 
goods  on  voyage:  deviation,  §  2391. 

See  Repairs,  etc.;  Transshipment. 
RESIDENCE  and  birthplace:  answers  as  to,  §  2079. 
citizenship:  corporation,  §  3497,  note, 
jurisdiction,  §  3495. 

travel,  etc.     See  Conditions  Voiding  Policy. 
See  Domicile. 
"RESIDENT  BROTHER",  as  beneficiary,   §   794. 
RESPONDENTIA  and  bottomry  money  for  repairs:  one-third  new- 
§  3095. 
insurable  interest,  §  897. 
insurable  interest  of  owner,  §  1017. 
See  Bottomry. 
RESTORATION     TO    MEMBERSHIP- reinstatement:    revival,      § 

1276. 
RESTRAINTS— clause  as  to:  marine  risks,  §§  2737,  2739. 

See  Danger. 
RESTRICTION  ON  INSURANCE— Lloyds  association.   §§  335,  note. 
RESTRICTIONS  ON  COMMERCE— commercial  and  foreign  regula- 
tions: concealment,  §  1807. 
RESULTING  TRUST  in  estate  of  husband:  wife  beneficiary:  death 

before  husband.  §  728.  note. 
RETALIATORY  AND  ANTI-COMPACT  LAWS— §  329. 
RETALIATORY  LAWS:  withdrawal  of  securities,  §  329. 

See  Statute. 
RETENTION  OF  OVERDUE  PREMIUMS  AND  ASSESSMENTS— 

§§  1364,  1365. 
RETROACTIVE— breach  of  representation  is  not,  §  1922. 
effect  of  abandonment  and  acceptance,  §  2994. 
insurance:  attachment  and  duration  risk,  §  1443. 
See  Policy. 
RETROACTIVE   POLICY-date,   §   179. 
Joyce,  Vol.  IV.— 244 
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RETROACTIVE  TIME  POLICY— attachment  nf  risk.  ?  ill  I. 
RETROSPECTIVE — insurance  on  goods  may  be,  §  loG3. 
RETURN  OF  PREMIUMS.     See  Premiums,  subd.  3. 
RETURNS  TO  COMMISSIONERS  of  Insurance,  §  327. 
REVENUE   LAWS— agreement   in   evasion   of   Illegal   Insurance,   § 
2541. 
Insurances  which  contravene,  §  2540. 
REVIVAL  after  suspension  by  payment  assessment,  §  1270. 
of  agent's  lien,  §  694. 
of  certificate  after  death,  §  12TG. 

of  certificate:  restoration  to  membership:  reinstatement,  §  1270. 
of  policy  by  paymenl  of  premium,  §  1121. 
of  policy  forfeited  for  nonpayment  premiums,  §  11GS. 
of  policy:  power  of  agent  as  to,  §  539. 
of  policy:  subsequent  compliance  with  warranty,  §  1976. 
of  right  to  abandon,  g  2969. 

of  risk,  after  forfeiture  by  payment  of  premium,  §  1116. 
of  risk  where  goods  reloaded  after  temporary   landing,   g   1-17.°.. 

note. 
tender  of  premiums  due  after  surrender  of  policy  fraudulently 
obtained,  §  1322. 

See  Risk. 
REVOCATION— death  -will  not  revoke  submission  to  award,  §  32G5. 
of  abandonment,  §  3018. 
of  agency  at  will,  §  721. 
of  agent's  authority.  §  720. 
of  agent's  authority  as  to  assurer,  §  721. 
of  agent's  authority:  notice  of:  effect  on  assured,  §  721. 
of  broker's  authority,   §  720. 

See  Agents. 
RHODIANS— laws  of:  general  average  and  jettison,  §  3400. 
RIDER— attached   to  marine  policy:  when  part  of  contract,   §  191. 

See  Construction;  What  is  Part  of  Contract. 
RIGGING— cut  away:  thrown  overboard:  general  average,  §§  3422, 
note,  3441. 

See  Ship's  Furniture. 
RIGHTS  AND  REMEDIES: 

action   against    foreign     company— quo     warranto— mandamus.    § 

3478. 
.action  by  foreign  company  to  recover  money  paid  agents,  §  3479. 
action   by   insured   after  settlement.   §  34S1. 
action  by  insurers— generally,  §  3490. 

action  for  assessments:  premium  notes:  deposil   notes,  §  3487. 
action  when  comraet  completed  but  policy  not  delivered:  trover 

for  policy  executed,    g    :>AG9. 
action   where  insured  enters  into  contract  induced  by   fraud,   § 

34S0. 
attachment  and  garnishment,  §  3476. 
carriers:  rights  of:  remedy  against,  g  3482. 
election  of  insurers  to  rebuild:  garnishment,  §  347.". 
failure  or  refusal  to  levy  assessment:   action   for  breach  of  con- 
tract: mandamus,  gg  3473-3475. 
form  of  action,   g   .".  170. 

no  action  against  insurers  for  refusal  to  insure.  §  3471. 
recovery  back  by  insurer  where  payment  made  through  mistaken 

tacts  or  procured  by  fraud,  g  3486. 
recovery   by  creditor  as  beneficiary  or  assignee  of  life  policy.   § 

34SS. 
recovery:  Insnred  in  one  state,  company  cannot  be  garnished  in 
another,    §   3177. 
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RIGHTS  AND  REMEDIES— Continued. 

right  to  make  post-mortem:  exhumation:  accident  policy,  §  3491. 

.rights  and  remedies  of  assured:  generally,  §  3485. 

rights  of  action  by  insured:  commencement  of  suit:  generally,  § 
3468. 

rights  of  agent:  when  may  not  be  abridged  though  acting  for 
unlicensed  company,  §  714. 

rights  of  creditors  against  beneficiary.  §§  858-S61. 

several  policies  upon  same  property:  double  insurance:  pro  rata 
clause,  §  3472. 

transfer  of  a  member  to  another  class:  wrongful  refusal  of  ben- 
efit society,  §  34S3. 

when  sue  and  labor  clause  provides  additional  remedy  for  sal- 
vage, claims,  §  3489. 

wrongful  refusal  to  transfer  policy,  §  3484. 

See  Agents;  Lien:  Release;  Wife. 
RIOT  not  necessary  to  be  established  by  judgment  of  criminal  court, 
§  2581. 

See  Excepted  Risks  and  Losses. 
RISK  agreed  to  be  run:  what  lessens  it  need  not  be  disclosed,   § 
1835. 

amount  of:  abandonment,  §  2905. 

custom  of  underwriters;  reinsurance.  §  121. 

charter:  corporate  powers,  §  334. 

change  of:  waiver:  agent's  powers  as  to,  §  559. 

change  of:  reinsurance,  §  122. 

change  or  increase  of.     See  Conditions  Voiding  Policy. 

classification:  assessment,   §   1298. 

divisible,  premium  returnable,  §  1421. 

entire  no  return  of  premium,  §  1420. 

essential  element  of  contract,  §  16. 

excluded  by  warranty:  disclosure  of  facts  relating  to:  statute,  § 
1824.  note. 

in  reinsurance  not  same  as  specified  in  original  policy,  §  119. 

increase  of:  expert  and  opinion  evidence,   §  3811. 

increase  of:  usage  to  give  notice  of,  §  250. 

land  risks:  voyage  policies  for,  §  174. 

must  be  a  legal  one,  §  43. 

must  correspond  with  that  intended  to  be  run,  §  2730. 

nature  of:  construction  must  be  had  with  reference  to.  §  210. 

not  divisible:  advances  against  bottomry  draft.  §  2733. 

of   craft   while   waiting   for   transshipment:    "safely   landed,"    § 
1567. 

on  freight  postponed  through  intermediate  voyage,  §  1613. 

or  peril  expressed  in  policy,  §  177. 

or  perils  necessary  to  contract.  §  43. 

permits:  power  of  agent  to  grant,  §  548. 

premium  as  test  of  amount  or  character  of,  §  1089. 

refusal  of:  actiou,  §  3471. 

river  boats:  usage  to  touch  at  intermediate  points,  §  258. 

temporary  increase  of.  S  22:19.    See  §  1473.  note. 

transfer  of,  by  agent  to  another  company:  custom,  §  452. 

what  is  covered  reinsurance,  §  119. 

when  agent  directed  to  insure,  assumes  risk.  §  069. 
1.  Attachment  and  Duration  of  Risk- 
acceptance:  assured  not  bound  by  private  instructions  to  agent, 
§  103. 

acceptance:  conditions  precedent.  §  56. 

acceptance  may  be  implied,  §  60. 

acceptance  must  not  differ  from  proposal,  §  63. 

additional  premium  to  cover,  §  1093. 
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agent's  agreement  to  renew:  delivery  renewal  receipt.  §  1470. 
agent's  authority  to  accept  and  make  contracts,  S  526. 
pt  pending  approval,  g  64. 
,  emenl  nol  to  attach  till  approval,  g  59. 
agreenienl  or  waiver  necessary  to  renewal  or  revival  after  for- 
feiture, §  14(57. 
agreenienl   to  renew  ool  within  statute  of  frauds,  g  1408. 
as  to  time  when  Insurable  Interest  musl  exist,  g  901. 
assuml's  knowledge  of  loss  before  and  after  risk  attaches,  g   107. 

attached  before  delivery  policy:  assured  uut  obligated  to  notify 

assurer  of  loss,  g   108. 

attached,  no  return  of  premium,  §  1397. 

attachment  iu  ftturo,  §  901. 

attachment  of.  <'  •  facto  and  de  jure  existence  of  corporation: 
compliance  with  statutory  requirements  as  to  organization,  etc., 
§  1452. 

attachment  of,  In  voyage  policy  covering  hind  risks,  §  174. 

cannot  be  rejected  when  accepted  by  agent,  S  •"-<'>. 

caunot  be  terminated  at  assured's  pleasure  so  as  to  entitle  to  re- 
turn of  premium,  §  1420. 

computation  of  time,  §  144G. 

countersigning  policy— death  before,   §  1438. 

date  of  contract,  §  1441. 

date:  reinsurance,  §  1442. 

dissolutiou:  right  to  reserve  fund,  §  1455. 

duration:  amount  unexpended  in  rebuilding:  future  losses,  § 
3174. 

duration:  effect  of  war,  §  1474. 

duration:  expiration  of  charter  during  life  of  policy,  §  1453. 

duration  expressed  in  policy,  §  177. 

duration  in  reinsurance,  §  120. 

duration  may  be  understood,  §  48. 

duration  may  depend  on  specified  event,  §  1440. 

duration:  necessary  to  contract,  §43. 

duration,  not  specified:  action,  §  3485. 

general  matters,  §  1436. 

goods   shipped    "I id  ween"    two  dates,    §   1447. 

if  attached  premium  due,  §  55. 

immaterial  oral  representation  not  inducing  risk:  renewal  valid, 
S  1462. 

insolvency:  dissolution,  §  1454. 

Instructions  to  cancel  may  constitute  approval  of,  §  GO. 

insurance  retroactive,  §   1443. 

limitation  i,f:  specified  date,  §  122. 

limitation  to  particular  locality— reinsurance,  §  123. 

may  attach  although  mistake  in  description  of  property,  §  1445. 

may  not  be  arbitrarily  rejected  after  loss,  g  64. 

may  only  be  suspended  by  nonpayment  Of  premium,  §  1115. 

misrepresentations  and  warranties  In  application  for  renewal,  § 
1  Mil. 

mistake  as  to  duration  of:  equity,  §  3511. 

must,  attach  before  premium  due.  g  1087. 
necessity  of  an   insurable  interest,   g   1448. 

necessity  of  Axing  duration  of  the  risk,  §  1440. 

new  policy  may  be  only  a  renewal.  §  1465. 

not  attached:   pighl   to  return  of  premium,   §  1390. 

parol  contract,  g   I  139. 

policy  may  terminate  by  its  own  limitation  or  by  actual  loss  or 

death,    g    1  150. 

presumption  that  renewal  policy  like  original,  §  14G0. 
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receipt  and  acceptance  of  application  and  fee,  §  1437. 

reinstatement  of  member,  §  1472. 

reinsurance,  §  121. 

rejected  after  loss,  §  59. 

renewal:  amounts  must  be  fixed,  §  1459. 

renewal:  cases,  §  14G4. 

renewal  need  not  be  under  seal,  §  1409. 

renewal  or  revival  may  be  conditional,  §  1466. 

rigbt  to  reinstatement  may  pass  to  beneficiary,  §  1471. 

suspended  for  nonpayment  note:  stipulation,  §  1209. 

suspended  while  premium  note  unpaid:  stipulation  valid,  §  2510. 

suspension  of,  §  1473. 

suspension  of:  death  or  loss  after:  payment  of  premium,  §  1116. 

suspension  of,  liability  on  note  after,  §  1227. 

suspension  of:  note  for  entire  premium,  §  1210. 

suspension  of,  temporary  change  of,  §  1473,  and  note.  See  §  22?.9. 

terminated,  but  loss  thereafter  occasioned  by  injury  during  life 

of  policy,  §§  2792,  2793. 
termination  by  change  of  risk:  breach  of  contract,  §  1449. 
termination  by  expulsion  of  member  of  mutual  benefit  society, 

§  1456. 
termination   by   withdrawal:   member  mutual   benefit   society,    § 

1457. 
termination:  suspension  of  member  of  lodge:  self-executing  laws, 

§  407. 
to  be  approved:  goods  to  be  declared  and  valued,  §  1736. 
time  policy  may  be  retroactive,  §  1444. 

when  reinstatement  by  waiver  not  by  new  contract,  §  1458. 
when  renewal  is  on  same  terms  and  conditions  as  old  contract, 

§  1463. 
where  attachment  of  risk  not  postponed  by  condition  concerning 

repairs  of  vessel,   §  1451. 
2.    Attachment  and  Duration  of  Risk  on  Freight, 
against  total  loss  only,  not  terminated  by  delivery  of  some  goods 

at  intermediate  port,  §  1619. 
"at  and  from":  homeward  voyage,  §  1614. 
attaches  if  cargo  purchased  or  contracted  for  and  both  ship  and 

cargo  are  ready,  §  1612. 
attaches  under  valued  policy  where  part  only  of  goods  are  laden, 

§  1610. 
case  of  Tonge  v.  Watts,  §  1607. 
general  matters,  §  1606. 
general  rule  as  to:  chartered  freight:  extension  of  rule,  §§  1621, 

1622. 
outward  and  homeward  freight  where  contract  for  freight  is  en- 
tire, §  1627. 
risk  on  chartered  freight  attaches  by  inception  of  voyage  even 

in  ballast  to  port  of  loading:  contract  stipulation  may  super- 
sede the  rule,  §§  1624,  1625. 
terminates  by  assured  accepting  goods  at  intermediate  port,   § 

1618. 
terminates  where  freight  is  earned:  freight  partly  earned,  §  1617. 
termination  ac  port  or  ports  of  discharge,  §  1620. 
under  valued  policy  may  attach  only  proportionately  to  goods 

and  freight  actually  at  risk,  §  1611. 
valued   policy,   outward   and   homeward   covers   each    vovage,    § 

1615. 
where  there  is  a  second  charter  party  at  and  from  outport,   § 

1626. 
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where  vessel  la  being  fitted  al  place  of  loadlDg  to  receive  contract- 
ed for  '-hum.  §  L623. 
where  voyag<   Insured  consists  of  distinct  or  successive  passages: 

valued  policy,  §  1616. 
will  attach  only  on  goods  laden  where  no  contract  for  the  goods 

s,  §  L609. 
will  nol  attach  whore  risk  is  Incurred  on  voyage  other  than  that 

insured,  §  1 « >  1 : : . 
will  only  attach  from  loading  of  the  vessel  where  so  stipulated, 
L608. 

3.  Attachment  and  Duration  of  Risk  on  G Is. 

abandonment  and  change  of  voyage  insured,  §  1585. 

-at  and   from,"  §  1581. 

"al  and  from"  a  specified  port:  commencement  of  the  risk  from 

Loading,  etc.:  what  is  a  port  of  loading,  s  1578. 
"at  and  from":  several  ports,   within  one   legal  classification,    § 

L582. 
"a1  and  from":  outward  cargo  to  be  considered  homeward  inter- 
est, etc.:  loading,  "at,"  §  L574. 
"at  and  from":  undisposed  of  outward  cargo  may  be  protected 

by  the  words  "wheresoever  loaded,"  g  1573. 
construction  of  policy  may  warrant  loading  elsewhere  than  at 

designated   place,   §  1580. 
from  a  port  from  loading:  usage,  §  loSS. 
general  matters.  §   L562. 
homeward  policy  "at  and  from":  case  of  island  or  district:  from 

the  loading  aboard  ship  "at"  port  or  ports.  §  1586. 
in  transit  in  boats  or  lighters,  etc.:  usage,  §  1569. 
insurance  applies  to  the  first  voyage  or  the  one  commenced,  § 

1577. 
insurance  on  goods  may  be  retrospective,  §  1563. 
duration:   liberty   to   make   port   or  ports:   insurance   to  several 

ports— island  or  district,  §  1587. 
"laden  or  to  be  laden"  between  designated  ports.  §1575. 
landed  for  transportation   to  port,   §   1565. 
on  board  ship  or  ships:  certain  ports  named:  attaches  at  port 

where  loaded,  etc.,  §  1583. 
on  shore  in  warehouses,  §  1565. 

on  the  wharf  awaiting  shipment  for  trading  voyages,  §  1565. 
outward  goods  and  proceeds  home:  attachment  risk,  §  1572. 
partly  landed:  whether  the  risk  is  entire,  §  1591. 
quarantine,  §  1565. 

"safely  landed."  defined  and  construed,  §  15GG. 
"safely  landed,"  risk  of  craft  while  waiting  for  transshipment, 

§  1567. 
shipments  to  be  subsequently  declared:  risk  attaches  in  order  of 

shipment:   usaue  to  correct  declaration.  §    157U. 
substituted  goods:  goods  laden  at  Intermediate  port:  trading  voy- 

ages,  S  1570. 
temporarily  landed  In  government  warehouses,  §  1565 
terminates  where  goods  transshipped  without  necessity  or  agree- 
ment. §  1594. 
termination  by  consignee  or  owner  taking  possession:  consignors: 

lighters,  §  1599. 
terminal  ion:  outfits  of  whaling  voyage,  §  1597. 
termination:  voyage  stopped  or  delayed  by  ice:  Inland  navigation, 

§  1593. 
termination  when  transshipment  is  by  agreement.  §  1596. 
termination  where  goods  transshipped  from  necessity,  §  1595. 
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till  arrival  of  goods  to  a  market  at  final  port  of  discharge,  §  l^JS. 
till  safely  landed:  final  or  last  port  of  discharge,  §  1590. 
"to  be  shipped":  time  policy,  §  1568. 
to  specified  port:  anchoring  outside  of  harbor,  §  1589. 
unloading  and  reloading  to  make  vessel  seaworthy  or  for  other 

purposes,  §  15S4. 
where  goods  subsequently  loaded  at  intermediate  port  are  not 

substituted  goods,  §  1571. 
will  not  attach  until  assured  acquires  an  interest  in  the  goods: 

exception,  §  15G4. 
within  what  time  goods  must  be  landed,  §  1502. 
4.  Attachment  and  Duration  of  Risk— The  Ship, 
"at  and  from"  any  one  of  several  ports:  voyage  from  one  port  to 

another  before  risk  attaches,  §  1511. 
"at  and  from":  delay  in  port  should  not  be  unreasonable,  §  1494. 
"at  and  from"  foreign  port,  §  1496. 
"at  and  from"  foreign  port:  ownership  acquired  while  lying  in 

port,  §  1510. 
"at  and  from"  home  port,  §  1486. 
"at  and  from"  island,  etc.,  §  1501. 

"at  and  from"  to  a  port  named  and  a  market,  §  1515. 
"at  and  from"  vessel  lying  long  in  foreign  port,  or  stated  to  be 

there  in  safety,  "where  she  now  is,"  §  1507. 
commencement  of  voyage  insured  to  specified  port  with  liberty 

to  call  at,  etc.,  §  1516. 
detention  by  embargo,  after  voyage  commenced,  §  14S4. 
duration  of  risk:  time  policies  "at  sea":  "on  a  passage,"  §  1506. 
entirety  of  risk,  §  1513. 
"from"  a  port,  §  1512. 
general  matters,  §  1483. 
homeward  policy  "at  and  from":    general    designation  of  ports: 

case  of  island  or  district,  §  1508. 
homeward  policy  "at  and  from":  specific  designation  of  port  or 

place,  §  1509. 
intent  to  insure  vessel  on  time  irrespective  of  place  where  she 

may  be,  §  1491. 
meaning  of  the  word  "port"— generally:  "port  risk,"  §  1505. 
mixed  policy,  §  1490. 

opinions  of  courts  as  to  attachment  of  risks,  §  1504. 
prior  parol  agreement  as  to  time  of  commencement  of  risk  can- 
not change  policy,  §  1487. 
sailing  on  voyage:  departure,  §  1495. 
stipulation  that  risk  commence  "at  and  from"  on  termination  of 

cruise,  and  preparing  for  voyage.  §  1503. 
"thence"  or  "from"  used  in  reference  to  intermediate  ports,   § 

1514. 
time  policies,  the  voyage  being  described,  §  1493. 
time  policy,  §  1489. 

time  specified  for  continuance  of  risk  after  arrival— voyage  in- 
sured, §  1492. 
usage  may  suspend  attachment  of  risk   "at  and  from"   beyond 

time  of  ship's  first  arrival,  §  1502. 
vessel  building:  "waterborne":   "safely  launched."  etc..   §  14S5. 
what  is  sufficient  repair  and  seaworthiness  to  enable  ship  to  lie 

in  safety  "at"  outport,  §  1497. 
where  voyage  insured  is  changed  or  abandoned,  §  148S. 
whether  risk  attaches  upon  first  arrival  "at,"  or  after  vessel  has 

been  moored  twenty-four  hours,  etc.,   §§  1498.  1501. 
5.    Continuance  and  Termination  of  Risk— The  Ship. 
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••at  niui  from"  a  port:  several  ports  within  one  classification,  § 
L529. 

continuant d  fishing  voyage:  part  of  cargo  arriving  by  another 

ship,  §  1534. 

continuance,  on  furniture,  etc.,  of  ship,  §  1535. 

continuance,  where  completion  of  voyage  Insured  is  compelled 
to  lie  temporarily  delayed,  §  1526. 

continuance,  while  loading  al  specified  port,  g  1533. 

degree  and  bind  of  physical  safety  required,  moored,  etc.,  §  ir>t::. 

degree  and  kind  u!"  safety  required:  seizure,  etc.,  moored,  etc.,  § 
1544. 

expiration  by  limitation  of  "binding"  memorandum,  §  1555. 

Insurance  to  several  successive  ports  of  discharge:  election  of 
ports,  §  1525. 

liberty  to  "touch  and  stay,"  etc.:  intermediate  voyage:  usage  of 
trade.  §   1523. 

loss  Incurred  before  expiration  of  risk— expense  incurred  there- 
after to  repair  Injury,  §  1553. 

mnv  be  terminated  by  substituting  another  port  of  delivery,  § 
1549. 

mere  liability  to  damage  does  not  of  itself  prevent  the  ship  being 
in  safety,  §  1546. 

mere  temporary  mooring  not  sufficient,  §  1542, 

moored  at  outer  harbor  or  outside  place  of  usual  discharge  and 
unable  to  enter,  §  1545. 

moored  twenty-four  hours  in  good  safety,  §  1537. 

mutual   insurance  association:  termination  of  risk:  nonpayment 
of  contribution,  §  1554. 

port  of  discharge:  last  port  of  discharge.  §  1547. 

putting  into  port  other  than  that  of  original  destination  and  dis- 
charging small  part  of  cargo,  §  ir».",t;. 

risk  continues,  although  vessel  be  compelled  to  stop  without  har- 
bor by  municipal  or  like  regulations,   §  1527. 

ship  insured  to  designated  port  without  provision  as  to  duration 
of  risk  after  arrival,  §  1528. 

ship  insured  to  one  of  two  ports — in  alternative,  §  1551. 

terminates  by  abandonment  or  change  of  voyage,  §  1531. 

terminates  in  case  of  island  or  district  at  first  port  of  discharge, 
§  1532. 

termination  of  risk  by  undertaking  distinct  voyage  before  com- 
mencing  voyage  insured,  g  1552. 

termination  on  ship  to  island,  with  liberty  of  several  ports,  or  to 
port  or  ports  of  discharge,  ?  1524. 

termination:  time  policy,  s  1530. 

to  port  or  ports  of  discharge— usage  of  trade  to  keep  cargo  on 
board  for  a  time  nl'ter  arrival,   §  1550. 

until  she  shall  arrive  in  safety  in  any  port  or  harbor  of  a  par- 
ticular place,  s  1548. 

vessel   may   have  arrived,  and  yet  never  have   been   moored   in 
safety,  §  15-11. 

whal  constitutes  being  moored  twenty-four  hours  in  good  safety: 

limitation  of  the  rule,  §§  1538,  1539. 

when  vessel  has  arrived,  §  1540. 
RISKS  AND  LOSSES. 

abortion:  public  policy,  §  2731. 

accident  disabling  ship:  chartered  freight,  §  27-2. 

advances  on  bottomry  draft:  entire  contract:  freight  earned  at 
Intermediate  port:  salvage:  owner's  liability,  §  2733. 

"nil  other  perils,"  etc.:  "all  unavoidable  perils":  "all  such  perils," 
§§  2735,  273U. 
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"all  risks":  general  policy:  war  risks,  §  2734. 
"arrests,  restraints,  and  detainments,"  etc.:  marine  risk,  §  2737. 
"arriving  in  port"  does  not  cover  arrival  in  cove,  §  2738. 
bank's  default:  money  deposited  in  bauk:  vested  rights  upon  de- 
fault, §  2740. 
barratry  defined:  marine  risk,  §  2741. 

barratry,  what  losses  are  and  are  not  covered,  §§  2742-2744. 
bilging:  marine  risk.  §  2745. 
birth  of  issue,  §  2740. 
breach  of  promise  of  third  party  does  not  render  insurer  liable, 

§  2747. 
capture  or  seizure:  marine  risk,  §  2748. 

cargo:  taking  on  board  additional  cargo:  marine  risk,  §  2749. 
carrier:  liability  of  warehouseman:  conflict  of  laws,  §  2750. 
collision:  damage  to  other  vessel,  §  2754. 
collision:  marine  risk,  §§  2751,  2752. 
collision:  runuing-down  clause,  §  2755. 
collision  with  "piers,  or  stages,  or  other  structures,"  when  not 

stranding,  §  2753. 
confounding  of  goods  by  breaking  open  of  packages,  etc.:  marine 

risk,  §  2756. 
contingent  liability  of  insurer:  carrier:  construction  of  policy,   § 

2757. 
conversion:  recovery  and  disposal  of  property  by  underwriter. 

§  2758. 
cove:  arrival,  §  2738. 
decayed,  etc.:  marine  risk,  §  2759. 
delay  in  voyage,  §  27G0. 
detainments,  etc.,  §  2737. 
electrical   machinery  and   fixtures:    electric   lighting:    fire   risk: 

knowledge  of  insurers,  §  2761. 
embargo:  acts  of  foreign  assured's  own  government,  §  27G5. 
embargo:  domestic  and  foreign,  §  2764. 
embargo:  effect  upon  charter  party,  §  2763. 
embargo:  what  constitutes,  §  2762. 
employee's  fidelity,  §  2766. 

expenditures  necessitated  by  the  loss:  marine  risk,  §  2767. 
explosion  defined,  §  2768. 
explosion:  spontaneous  combustion,  §  2770. 
explosion  under  fire  risks:  steam-boiler,  etc.,  §  2769. 
explosion:  where  combustion  and  explosion  inseparably  connect- 
ed, §  2771. 
explosion:  where  fire  precedes  or  causes  the  explosion,  §  2772. 

fallen  building:  what  constitutes,   §  2773. 

fallen  buildings,  etc.:  wall  weakened  by  previous  fire,  §  2775. 

fallen  buildings,  walls  and  structures,  §  2774. 

fear  of  danger:  blockade:  apprehension  of  embargo,  etc.:  marine 
risk.  §§  2776-2778. 

fire,  §  2779. 

fire:  marine  risks,  §  2780. 

freight,  §  2781. 

hail,  §  2782. 

hire:  chartered  freight:  delay,  derangement  of  machinery  or  en- 
gines: want  of  repairs,  §  2783. 

"hull  and  machinery"  does  not  cover  "disbursements,"  §  27S4. 

hurricanes,  §  2825. 

improper  navigation  of  ship,  §  2785. 

insolvency  of  debtors:  meaning  of  "loss,"  §  2787. 

insolvency  of  purchasers  of  goods:  annual  returns  from  trade: 
credit  insurance,  §  2786. 
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land  dangers:  marine  risks,  J  l'Tss;. 

land:  voyage  policies,  §  174,  note. 

leakagi  and  breakage:  marine  risks,  §  2TS9. 

lightning,  §  2790. 

livestock:  slaves,  g  2791. 

loss  after  termination  of  risk  consequent  upon  Injury  during  life 
of  policy,  §g  2792,  2793. 

mortgagee:  unmarketableness  by  reason  of  defect  of  title,  etc.: 
liens.  §  2794. 

mortgagee's  insurance:  when  not  affected  by  mortgagor's  acts,  § 
2795. 

overheating  without  combustion,  §  2796. 

Perils  of  the  seas  and  rivers:  dangers  of  navigation,  §§  27!»7-2799. 

personal  injuries  to  employees:  liability  for  losses  paid,  §  2S00. 

personal  injuries  to  several  by  one  cause  constitute  separate 
accidents  and  not  one  accident,  §  2S02. 

"personal  injury  and  loss  of  human  life"  caused  by  explosion: 
recovery  back  of  money  paid  therefor  by  assured,  §  2S01. 

personal  liability  to  persons  not  employees:  liability  for  losses 
paid,  §  2803. 

pirates:  rovers:  assailing  thieves:  marine  risks,  §  2S04. 

passage  money:  loss  of,  §  2805. 

profits,  §  2806. 

profits  of  lessee,  §  2807. 

promise  of  insurer  to  pay  although  loss  not  covered  by  policy,  § 
2808. 

promissory  note,  §  2809. 

railroad:  right  to  recover  from,  although  insurance  paid,  §  2810. 

removal  of  goods  in  case  of  threatened  fire:  damage  and  expense 
incurred,  §  2811. 

same  subject:  duty  of  assured:  stipulation,  §  2812. 

same  subject:  how  far  assured  must  exert  himself  to  save  prop- 
erty, §  2813. 

rents,  §  2814. 

rescue  clause,  §  2818. 

restraints,  §  2737. 

rotten,  etc.:  marine  risk,  §  2759. 

seizure,   §  2748. 

ship-owner's  liability,  §  2815. 

stranding:  cases,  §  2817. 

stranding  defined:  marine  risk,  §  2816. 

sue  and  labor  clause:  marine  risk,  §  2S18. 

telegraph  cable,  §  2819. 

tenant's  liability  to  pay  rent:  release  of  insurer,  §  2820. 

theft:  fire  risk,  §  2S21. 

title  Insurance:  mortgage— defects  in  mortgagor's  title.  §  2822. 

tornado,  §  2825. 

"unlawful"  arrests,  restraints,  detainments,  etc.,  §  2739. 

war  risks.  §  2734. 

warehouseman,  §  2750. 

warehouseman:  storage  of  goods  in  which  assured  has  no  inter- 
est: limited  liability,  §  2823. 

water  used  to  extinguish  lire  and  save  property,  §  2824. 

what  risks  and  losses  may  be  insured  against:  liability  generally. 
§  2730. 

wind,  §  2825. 

See  Accident:  Application:  Contract:  Excepted  ftisks  and  Losses: 
Policy:  Reinsurance:  Special  Risks  and  Losses:  Void  and  Ille- 
gal Insurances. 
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RIVER:  perils  of  includes  what,  §§  2797-2700. 

RIVER  NAVIGATION:  additions  to  cargo  on  voyage,  §  25S. 

departure  from  channel:  deviation,  §  2403. 

one-third  new,  §  3079. 

usage  to  touch  at  intermediate  points,  §  258. 

vessel  may  make  usual  stops  for  landing  and  loading  goods,  etc., 
§  2404. 
RIVER   RISK:  freight  for  forwarding  same  as  original  freight,   § 

2929. 
"ROAD-BED"  includes  what,  §  1698,  note. 

walking  or  being  on,  §  262.1. 
ROAD  OR  OPEN  ROADSTEAD  may  be  a  "port,"  §  1505. 
ROMANS,  laws  of:  contribution  and  jettison,  §  3400. 
ROTTEN— clause:  seaworthiness:  evidence,  §3788. 

decayed,  etc.:  marine  risk,  §  2759. 

decrees  and  surveys:  evidence:  seaworthiness,  §  37S8. 

seaworthiness,  §  2161. 
ROVERS  AND  ASSAILING  THIEVES,  §  2S04. 
ROYALTIES:  insurable  interest  in,  §  943. 

measure  of  damages,  §  3454. 
RULE  OF  CORPORATION,  §§  2623.  2840.  2S62. 
RULES:  mutual  etc.,  societies,  §  8S2,  note. 

of  insurer:  evidence,  §  3S24. 
RULES  AND  REGULATIONS  OF  CARRIERS.     See  Carriers. 
RUMORS  as  affecting  concealment,  §§  1796,  1797,  1S02,  1862. 
RUNNING  DOWN  CLAUSE:  collision,  §  2755. 
RUNNING  POLICY  defined,  §  157. 

description  of  goods,  §  1736. 
RUPTURE,  §  2S06. 

accident.  §  2S83. 

answers  as  to,  §  2012. 
RUST:  excepted  risk:  marine.  §  2719. 
SAFE,  keeping  books  in,  §  1997. 

See  Iron  Safe. 
"SAFELY  LANDED"  defined  and  construed,  §  1566. 

does  not  cover  goods  in  quarantine.  §  1565. 

duration  of  risk  on  goods  until,  §  1590. 

goods  need  not  be  delivered  to  consignee,  §  1590. 

not  necessary  that  consignee  be  able  immediately  to  take  pos- 
session of  goods,  §  1590. 

risk  of  craft  while  waiting  for  transshipment.  §  1567. 

within  what  time  goods  must  be  landed,  §  1592. 
SAFELY  LAUNCHED,  risk  on  vessel  to  continue  until,  etc.,  §  1485. 
SAFETY,  lie  in  safety.     See  Ship. 

vessel  stated  to  be  at  port  in,  §  1507. 

See  Moored  Twenty-four  Hours  in  Safety. 
SAFETY  FUND,  right  of  member  to  share  in  when  precluded,  when 
not.  §  1287. 

when  member  precluded,  when  net  from  sharing  in  by  nonpay- 
ment assessment,  §  1287. 

See  Reserve  Fund.    See  §  341. 
SAFETY  FUND  ASSOCIATION,  neglect  to  pay  dues  to  after  its 

insolvency  does  not  forfeit  policy,  §  1272. 
SAIL,  PRESS  OF:  general  average,  §  3424. 
SAILING  backward  and  forward:  liberty  clauses,  §  2397. 

intention  fixed  at  time  of,  to  deviate,  §  2377. 

of  ship:  representation,  §  1924. 

on  a  different  voyage:  attachment  of  risk,  §  2374. 

on  voyage:  attachment  of  risk.  §  140.".. 

on   voyage,  distinction  between  and  departure,   §  1495. 

on  voyage:  what  constitutes,  §  1495. 
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BAILING    Continued. 

to  another  destination:  intention  to  deviate,  §  2375. 

under  enemy's  license,  §  2571. 

warranty  to  Bail  on  day  certain,  §  1970. 

whether  tl t"  musl  be  disclosed,  §8  1803-1805. 

See  Particular  Representations  and  Warranties:  Voyage. 
BAILING    VESSEL:  collision,   S  2751,  note. 
SAILORS.    See  Mariners. 
SAILS:    seaworthiness,  g  2160,  note,  2163 

thrown  overboard:  general  average,  g  .".422. 
SAILS  AND  SPARS:  driving  ship  on  ground  or  refloating:  general 

average,  g  3424. 
SALE:  adjustment:  lifty  per  cent  of  sound  value  of  goods  delivered, 
§  3451. 

and  purchase  of  ship:  waiver  of  abandonment,  §  3017. 

and  transfer  of  subject-matter:  marine  risk:  assignment,  §  2332. 

assignee  may  sue,  g  3618. 

at  foreign  port,  amount  realized:  general  average  adjustment,  § 
3453. 

at  port  of  necessity:  freight  pro  rata,  §  2922. 

between  partners:  proofs  of  loss,  g  3306. 

by  master:  waiver  of  abandonment,  g  3017. 

by  master:  who  is  parr  owner:  recovery,  §  3454. 

by  sheriff:  alienation:  waiver  of  forfeiture,  §  'JLITO. 

contract  for:  when  insurable  interest  not  devested,  §  904. 

effect  on  mortgagee's  Insurable  interest,  §  1042. 

effect  on  mortgagor's  insurable  interest:  devestment  of  interest, 
§  1040.      • 

executing  contract  of:  subrogation,  §  3500. 

for  taxes  coupled  with  foreclosure  title:  disclosure,  §  2043. 

in  admiralty:  waiver  of  abandonment,  §  3017. 

not  rescinded  by  stoppage  in  transitu.  §  904. 

of  cargo  for  ship's  necessaries:  general  average,  §  3441. 

of  cargo,  loss  on:  general  average,  §  8441. 

of  cargo  of  provisions  not  covered  by  general  clause,  §  273G. 

of  cargo  unjustifiably  by  master:  freight,  g  l".t2L'. 

of  changing  stock  of  goods:  alienation,  §  2287. 

of  equity  of  redemption:  where  policy  assigned  to  mortgagee,  § 
2275. 

of  goods:  account  of:  proof  of  marine  loss.  §  3279. 

of  goods  at  auction,  cost  of:  damages.  §  3452. 

of  goods  to  defray  expenses  of  repairs,  g  3095. 

of  part  of  cargo:  release  from  captors:  general  average,  §  3442. 

of  property  does  not  transfer  policy  to  purchaser,  g  2307. 

of  ship:  inability  of  master  to  obtain  funds,  g  3118. 

of  ship  to  satisfy  bottomry:  repairs:  adjustment,  g  ."><>95. 

of  ship's  furniture,  etc.,  by  master:   barratry,  §  2742. 

of  wreck  by  creditors:  deduction  of  proceeds:  damages,  §  34". 

on   capture   on   condemnation:   expenses  of   restoration:   general 
average,  §  34  1 1 . 

on  execution:  alienation,  §  227S. 

promise  of  Insurer  to  pay  deficiency,  refusal  action,  §  3454. 

repairs,  etc.,  g§  3120-3138. 

salvage:  subrogation,  §  3541. 

sheriff's  certificate:  parties  to  action.  5  3638. 

to  make  repairs:  general  average,  g  34  12. 

to  pay  bottomry:  general  average,  g  3442. 

under  decree  foreclosure:  alienation.  §  l,-j7'J. 

under  foreclosure:  title:  disclosure.  5  2043. 

under  judgment  or  encumbrance:  increase  of  risk,  §  2207. 
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SALE— Continued. 

under  mechanic's  lien  proceedings:  title:  concealment,  §  2043. 
See  Alienation:  Assignment:  Conditional  Sale:   Execution   Sale: 
Foreclosure  Sale:  Repairs  and  Fifty  Per  Cent  liule:  Sheriff's 
Sale:  Subrogation. 
SALES— record  of:  iron  safe  clause,  §  20G3. 

See  Partners. 
SALTPETER— prohibited  articles,   §2204. 
SALVAGE  accounted  for  as  to  freight,  §  29S1 

added  in  ascertainment  of  loss  on  cargo,  §  3099. 

and  agent's  expenses,  when  not    recoverable:    other    insurance: 

average,  §  2718. 
and  jettison  expenses:  aggregation  of  losses.  §  271.",. 
apportionment:  abandonment  to  second  or  different  assurers,   § 

2957. 
articles  replaced  in  repairs  of  ship:  deducted  from  gross  loss,  § 

30S2,  note, 
assurer  deprived  of  by  encumbrances  or  liens:  abandonment,  § 

29S0 

balance:  abandonment:  interest  not  entire  interest,  §  2905. 

bottomry  subject  to,  §  1710.  note. 

charges  due  salvors  added  to  expense  of  repairs,  §  3096. 

claims:  whether  sue  and  labor  clause  furnishes  additional  rem- 
edy, §  3489. 

disclaimer  of  interest  in:  abandonment,  §  299o. 

expenses:  agreement  to  pay  proportionably  for,  §  2716. 

expenses:  stranded  vessel:  general  average,  §3425. 

fire  risk,  §  3409. 

first  mortgagee's  proportionate   interest  in  on  abandonment,   § 
2905. 

for  passenger's  lives:  recovery,  §  3442,  note. 

judgment  for  total  loss:  subrogation,  §  3538. 

loss,  settlement  on  principles  of,  §  3451. 

loss,  value  realized  at  sale  and  policy  value:  damages,  §  3452. 

net  proceeds  of  ship  sold  after  abandonment,  §  2905. 

of  ship  and  freight:  general  average  adjustment,  §  3453. 

on  abandonment  of  cargo,  §  2921. 

payment  of  loss:  subrogation,  §  3538. 

sale:  subrogation,  §  3541. 

ship  sold  for:  purchase  by  master:  waiver  of  abandonment,  §  3017. 

suit  by  salvors:  cost  of:  general  average,  §  3441. 

to  ship-owner  where  ship  stranded  to  prevent  capture,  §  3442. 

under  sue  and  labor  clause:  memorandum  articles,  §  2818. 

when  bottomry  lender  entitled  to,  §  2733. 
SALVORS— agreement  with  by  assurers  to  save  vessel,  §  3051. 

as  agents  of  assured:  abandonment,   §  29S2. 

"factors,  servants  and  assigns":  sue  and  labor  clause.  §  3489 

sale  of  part  of  jettisoned  cargo  saved:  total  loss:  diligence  to 
avoid  sale,  §  3052. 

See  Salvage. 
"SANE  OR  INSANE"  IN  SUICIDE  CLAUSE.     See  Excepted  Risks 

and  Losses. 
SANITARY   INSPECTION  OF   BUILDINGS   not  within  insurance 

law.  §§  4,  2508. 
"SATISFACTORY  PROOFS"  OF  LOSS— §  3296. 
SCHOONER— collision:  §  2751.  note. 
SCIENTIFIC    CABINETS    AND    COLLECTIONS— description,     §§ 

1715,  1763. 
SCIRE  FACIAS-as  affected  by  time  limit  for  suing,  §  3203. 
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CLING  SHIP— barratry,  §  2742. 

burning  ship:  general  average,  §  8421. 

damage  by  water:  general  average,  §  3441 

general  average,  8  :;  '  '-■ 

to  save  her  from  storm:  proximate  cause,  §  2833. 
SEA-DAMAGE  alone:  peril  of  sea,  §  2707. 
SEA  [NSURANOE  defined,  §  5. 
SKA   PERILS.     See  Perils  of  the  Sea. 
si:a  BISK    Sec  Perils  of  the  Sea 
SEAL,  assignment  under,  Implies  consideration,  §  230G. 

contract  under:  who  may  sue,  g  3608. 

magistrate's  certificate:  waiver,  §  3383. 

not  necessary:  execution  of  policy,  §  180 

omission  of  in  magistrate's  certificate,  3327. 

parties  to  action:  beneficiaries,  §  3024. 

policy  need  not  be  under,  §  ITU. 

policy  under:  assignee:  parties,  §  3019. 

policy  under:  assumpsit,  g  3470. 

renewal  need  not  be  under,   §   1469. 

when  not  necessary  though  required  in  proofs  of  loss,  §  3380. 
See   Statutes. 
SEALED  and  unsealed  policy:  evidence,  §  3758. 

policy:  assumpsit:  covenant,  §  3608,  note. 

policy:  joinder  of  parties,  §  3039. 

policy:  joinder  of  parties:  "owner,  agent,  or  otherwise,"  §  3641. 
SEAMEN'— degree  of  competency:  seaworthiness,  §  2104. 

expenses  of  curing:  general  average,   §  3442. 

statute  as  to:  seaworthiness,  §  2102. 

See  Crew:  Mariners:  Seaworthiness. 
SEAMEN'S  WAGES.     See  Mariner's  Wages:  Master  and  Crew. 
SEARCH— resistance  to  right  of:  neutrality,  §  2144. 
SEAS    perils  of,  include  what,  §§  2797-2799. 

SEAWORTHINESS— and  repair  sufficient  for  ship  to  lie  in  safety 
"at"  outport,  §  1497. 

assurer's  approval  of  ship  at  port  of  departure:  repairs,  §  2178. 

defined,  §  1497. 

continuing  warranty  as  to:  English  rule,  §  2173. 

continuing  warranty  as  to:  repairs,  §  2170. 

continuing   warranty   as   t<>:   rule   in    this  country,   §2174. 

continuing  warranty  as  to:  time  policies,  §  2175. 

different  degrees  of,  §  2159. 

effect  of    exception  of    losses    occasioned    by  unseaworthiness: 
knowledge,  §  2157. 

effect  of  noncompliance  with  statute,  §  2lt'.2. 

effecl  Of  previous  survey:  certificate  of  unseaworthiness,  §  2158. 

eiffecl  of  usage  upon,  of  foreign  vessel  in  foreign  port,  §  2103. 

employment  of  pilot,  §  210S. 

estoppel  against  insurer:  certificate  of  board  of  underwriters,  § 
2170. 

implied   warranty  of.   in  time  policies:  code  provisions:   stipula- 
tion, §  2155. 

Innocence  of  assured:  unknown  defects,  §  215G. 

jettison:  general  average,  §  3442. 

manning  vessel,   §  2104. 

matters  of  practice,  §  37S9. 

negligence   or   misconduct  of   master   or   crew:    continuing   war- 
ranty, §  2107. 

policj   at   and   from:  vessel  sailing  unseaworthy:  may  defect  be 
remedied  before  loss,  g  2182. 

presumption:  burden  of  proof,   §§  37S0-37S9. 
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SEAWORTHINESS— Continued. 

putting  to  sea  in  unseaworthy  condition:  barratry,  §  2742. 
subsequent  noncompliance  as  to.  no  retrospective  effect,  §2179. 
successive  voyages  or  stages  of  the  voyage,  §  2171. 
sufficient  for  port  though  not  for  voyage,  §§  1497,  1504. 
to  what  time  the  warranty  refers,  §  2172. 

unloading  and  reloading  goods  to  make  vessel  seaworthy:  attach- 
ment risk,  §  1584. 
vessel  becoming  unseaworthy  after  commencement  of  risk  and 

defect  cured  before  loss,  §  2183. 
vessel  seaworthy  for  port,  §  2180. 

warranty  may  be  superseded  by  stipulation:  waiver  and  estop- 
pel, §  2169. 
warranty  of  implied:  voyage  policy— general  rule,  §  2151. 
what  constitutes,  §§  2160,  2161. 
what  constitutes  unseaworthiness,   §  2161. 

whether  cases  as  to  necessity  for  repairs  can  be  reconciled  with 
other  doctrines  and  cases  apparently  in  conflict  therewith,   § 
2177. 
whether  inferior  officers  must  be  competent  to  fill  master's  posi- 
tion. §  2165. 
whether  original  unseaworthiness  may  be  cured  before  loss,   § 

2181. 
whether  vessel  must  when  she  sails  have  a  full  complement  of 

men  engaged  for  whole  voyage,  §  2166. 
whether  warranty  of,  implied  in  time  policies:  English  rule,  § 

2152. 
whether  warranty  of,  in  time  policies  in  this  country,  §§  2153, 
2154. 
SECRETARY— levy  of  assessment  by,  §  1292. 
may  receive  assessments,  §  1278. 
notice  and  proofs  of  loss  to.  §  3312. 
of  subordinate  lodge:  proofs  of  death  by,  §  3310. 
party  defendant,  §  3657. 

shipping  club:  joinder  of  parties  defendant,  §  3647. 
subordinate  secretaries:  may  collect  assessments,  §  1278. 
waiver  of  proofs  of  loss,  §§  3355,  3392. 

See  Agents:   Supreme   Secretary. 
SECURITIES  of  property:  description,  §  1705. 

withdrawal  of:  foreign  company:  retaliatory  laws,  §  329. 
SEIZURE— abandonment,  §  3003. 

and  condemnation:  barratry,  §  2743. 
as  affecting  mooring  in  safety,  §  1544. 
deviation  to  avoid:  instructions,  §  2409. 
in  port  of  necessity:  proximate  cause,  §  2S33. 
marine  risk,  §§  2737    2739. 
risks  and  losses:  marine,  §  274S. 
warranty  against  for  contraband,  etc.,  trade,  §  2682. 
whether  interest  devested  at  time  of  or  when  actual  forfeiture 
declared,  §  904. 

See  Capture:  Excepted  Risks  and  Losses. 
SELF-DESTRUCTION.     See  Excepted  Risks  and  Losses. 
SELF-ENECUTING  LAWS— suspension   member.  §  407. 
SEPARATE  BUILDINGS— goods  in:  form  of  proofs  of  loss,  §  3316. 
SEQUESTRATION  PROCEEDINGS— refusal  to  levy  assessment,   § 

3474. 
SERVANT'S  life— insurable  interest  in,  §  1058. 
negligence:  fire  risk,  §  2S40. 
negligence  of— carrier  may  insure  himself  against,  §  925. 
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SERVICE  by  mall:  notice  and  proofs  of  loss,  §3300. 

by  mail:  notice  and  proofs  of  loss:  presumption  of  receipt  of,  § 

3300. 
defective,  of  notice  of  assessment:  waiver  of  by  assured,  §  1384. 
"found,"  §  3497,  note. 
not  made  of  summons,  §  34G8. 
notice:  personal  notice  as  to  time  of  payment  of  premiums,  etc., 

§  1335. 
of  notice  and  proofs  on  attorney  In   fact;    condition   in  Lloyds 

policy,  S  335,  note. 
of  notice  of  affidavit  and  notice  of  loss,  §  3314. 
of  notice  of  cancellation,  §  1670. 
of  notice  of  demand  for  arbitration,  §  3243. 
of  notice  of  loss,  §  3291. 
of  process,  §  3700. 

of  process:  foreign  company:  statute,  §  3497. 
of  proofs  of  loss:  waiver  by  parol,  §  3360. 
See  Practice:  Summons. 
BETOFF-agont,   §§  699-701. 
defenses,  §S  8736,  3737. 

no  claim  for  against  cargo  owners:  freight,  §  2922. 
right  to,  of  insurers  against  assignee:  marine  policy,  §  2356. 
payment  of  loss:  agent,  §  677. 
SETTLEMENT— action  after,  by  assured,  §  3481. 
delay  in  after  dissolution,  §  3595. 
failure  to  effect:  damages,  §  3454. 

for  loss  Induced  by  false  representations  of  agent,  §  514. 
fraud  of  agent,  g  599. 

fraud  of  agent  in  inducing— waiver— proofs  of  loss,  §  594. 
induced  by  fraud:  time  limit  for  suing,  §  3198. 
induced  by  threats:  counsel    fees  and    damages    recoverable,   § 

::  r,t;. 
negotiations  for  as  affecting  delay  in  repairing  or  rebuilding,  8 

31(32. 
negotiations  for:  failure  to  sue  in  time.  §  3221. 
negotiations  for:  waiver  of  time  limit  for  suing.  §  3207. 
of  controverted  rights  may  excuse  delay  in  levying  assessments, 

§  1300. 
offer  to  pay:  waiver,  §  3387. 

See  Adjustment:  Loss. 
SEVERABLE  contract:  representations  false  as  to  part  of  property, 
§  1931. 
risk,  attachment  and  duration  of.  marine.  8  1513. 
See  Contract:  Divisible  Risk. 
SEVERAL  goods:  adjustment,  §  3452. 
insurable  interests.  §  912. 
items  insured:  damages,  §§  3461,  34(!2. 
mortgagees:  insurable  interest.  §  1037. 
parties,  notice  to  one  of  cancellation,  §  1668. 
policies.    See  other  Insurance,  over  Insurance. 
ports   within   one  legal   classification:   attachment,   etc..   risk   on 
goods,  §  1582. 
SEVERAL  INSURERS.     See  Double  Insurance. 
SHAREHOLDERS  UNKNOWN-  nonjoinder  of  parties,  5  3647. 
SHARES   OF   FOREIGN    POLICY    HOLDERS— computation    of,    5 

3590. 
SHEATHING— adjustment:  repairs,  g  3429,  note. 
metal:  one-third  new,  §  3081. 
vessel:  representations  and  warranties,  §  2US8. 
See  Recoppering. 
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SHERIFF  KILLING  ASSURED  while  resisting  arrest:  "known  vio- 
lation of  law,"  §  2010. 
SHERIFF'S  CERTIFICATE— sale:  who  may  sue,   g  3638. 
SHERIFF'S  SALE— alienation:  waiver  of  forfeiture,  §  2279. 

title:  disclosure,  §  2043. 
SHERIFF'S  LEVY.     See  Execution. 

SHIFTING  AND  SUCCESSIVE  CARGOES— description,  §  1732. 
SHIFTING   AND    SUCCESSIVE   GOODS— after-acquired   property, 

fire  risks,  §  1733. 
SHIP— age,   unsoundness,   decay   of:   one-third   new:  fifty   per   cent 
rule,  §  3104. 
always  presumed  the  same  though  repaired,  §  2894,  note, 
and  advances:  douhle  insurance,  §  2465. 
and  cargo,  cargo  not  at  risk  no  return  of  premium,  §  1430. 
and  freight:  abandonment  and  constructive  total  loss:  apportion- 
ment, §§  2917,  291S. 
and  freight:  vendor  and  vendees  insurable  interest  in,  §  1007. 
and  goods— several  insurable  interests  in,  §  912. 
armament  of:  warranty,  §  1994. 
arriving:    consignee's    obligation  to  obtain    permission  to    land 

cargo:  freight  earned,  §  2932. 
at  certain  port:  representation,  §  1924. 
at  sea,  attachment  of  risk,  time  policy,  §  1493. 
"be  stranded,"  §  2699. 
being  fitted  at  place  of  loading  to  receive  contracts  for  cargo: 

risk  on  chartered  freight,  §  1623. 
building,  "waterborne"  attachment  risk,  §  1485. 
bulwarks  of:  damage  to  from  cutting  away  masts:  general  aver- 
age, §  3441. 
burned  to  save  it  from  enemy,  §  2851. 
calling  at  port  for  water:  deviation,  §  2390. 

cargo  and  freight:  void  hypothecation  gives  no  insurable  inter- 
est, §  892,  note, 
carrying  both  lawful  and  unlawful  goods,  §  2557. 
carrying  capacity:  warranty,  §  1949. 
colliding:  cargo  owners  not  liable,  §  2751,  note, 
collision,  fire  and  sinking:  proximate  cause,  §  2833. 
compelled  to  land  by  mob:  loss  covered  by  general  clause,  §  2736. 
conspiracy  to  burn  or  destroy,  §  2851. 

converting  vessel  into  factory  ship:  deviation,  §  2401,  note, 
custody  of,  during  repairs;  allowance  in  estimation  of  construc- 
tive total  loss,  §  3102. 
damage  or  loss  to.     See  Risks  and  Losses, 
damaged  by  worms,  §  2799. 
decayed  and  rotten:  loss,  §  2759. 
defined,  §  1767. 

destination  of:  failure  to  name:  avoidance  of  policy,  §  2573. 
destination  of  port  or  ports:  disclosure  of,  §  1827. 
deterioration  in  ship,  rigging,  furniture,  and  apparel,  §  2797. 
disabled  by  accident:  chartered  freight:  loss,  §  2732. 
disabled:  transshipment,   §  3010. 
employment  of,  limited  by  policy,  §  2401. 
expense  of  raising  and  taking  to  port  of  repairs:  fifty  per  cent 

rule,  §  3076. 
forced  into  port  of  distress  and  discharging  in  part:  duration  of 

risk.  §  1504. 
fraudulent  sale  and  purchase  of  by  master:  barratry,  §  2742. 
grounded  and  abandoned:  collision  as  proximate  cause,  §  2833, 
hull  and  machinery  separately  valued:  average:  apportionment, 
§  2705. 
Joyce,  Vol.  IV.— 245 
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Illegal  employment  of:  neutral  good*  carried,  5  2555. 

Impressed  Into  naval  service:  subrogation  against  government,  § 

3582. 
Improper  navigation  of,  8  2785. 

in  distress:  Jettison  to  take  on  passengers  and  crew  of,  §  3441. 
in  distress:  usage  to  aid,  S  258. 
in  dry  dock  Cor  repairs,  goods  purchased  and  ready  to  be  shipped: 

attachmenl  of  rlsh  on  freight,  g  1612. 
injured  and  loss  resulting  after  risk  ends,  §  27'.',_'. 
injury  to  by  rats,  §  2799. 
Insurable  Interesl  In,  but  not  in  voyage,  no  recovery  for  loss  of 

voyage,  §  1448. 
Insurable  interest  In:  evidence,  §  3762. 
Insurable  interesl  of  mortgagor,  g  1030. 
insured  for  benefit  of  mortgagee:  counterclaim  of  owner  on  note, 

§  123S. 
intent  to  insure  on  time  irrespective  of  place,  §  1491. 
lies  in  safety  "at"  out  port,  when,  §  i  197. 
loss  of:  proximate  cause.  g§  2833,  2837. 
loss  of  voyage  as  to,  is  no1  loss  of  as  to  cargo,  §  2730. 
loss  or  retardation  of  voyage,  g  3015. 
lost  while  sailing  on  prescribed  course  before  reaching  point  of 

divergence,  g  1493,  and  note. 
lying  badly  on  ground  in  harbors.  §  2798. 
manning  of:  seaworthiness,  §  2164. 

mechanics'  and  materialmen's  insurable  interest  in,  §  1003. 
metaled:  representation,  §  1024. 
mode  of  construction  of,  disclosure,  §  182G. 
negligence,  §§  2838,  2839. 

new  or  old:  one-third  new,  §§  3081.  3085,  3086. 
"newly  coppered":  "coppered  ship":  warranty,  §  19G6. 
obligated  to  carry  papers,  etc..  209S. 
on  first   voyage:  one-third  new.  §3085. 
onlv  Insured  by  owner  of  ship,  cargo  and  freight:  damages,   § 

3454. 
or  ships:  goods  on  board  of:  certain  ports  named:  risk  attaches 

where  loaded,  etc.,   g   1583. 
overloaded:  putting  into  port  to  unload:  deviatiou,  §  2390. 
proofs  of  loss,  §  3279. 

purchase  of:  waiver  of  abandonment,  §  "i»i7. 
putting  ashore   for  crew:   deviation,    g   2390. 
putting  ashore  for  provisions:  deviation,  §  2390. 
ready,  cargo  purchased  or  contracted  for:  attachment  of  risk  on 

freight,  g  1612. 
recovery  and   repairs  of  impracticable:  stipulation  not  to  aban- 
don, g  2943. 
refloated:  general  average,  5  3424. 
register  of,  as  evidencing  carrying  capacity,  ?  2066. 
repairs  to:  arbitration   .and   award:  defense,   g  3252. 
safely  launched:  attachmenl  of  risk,  §  1485. 
s.ale  and  purchase  of:  waiver  of  abandonment,  §  3017. 

sal '-.  repairs,  <  tc,  gg  3120-3136. 

scuttled:  general  average,  g  .".-142. 

scuttled  to  save  her  from  storm:  proximate  cause.  §  2S33. 

Bold  to  satisfy  bottomry:  repairs:  adjustment,  g  3095. 

springing  leak:  proximate  cause,  §  2833. 

statute  prohibiting  carrying  certain  materials  on,  g  2542. 

stay  at  place  limited  by  warranty,  g  2092. 

stranded  and  burnt:  proximate  cause  of  loss,  §  2S33. 
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SI1IP— Continued. 

stranding:  memorandum,   §   2701. 

thrown  over  on  side:  damage  covered  by  general  clause,  §  2736. 
time  when  insurable  interest  must  exist,  §  901. 
totally  lost:  open  policy:  damages,  §  3454. 
unfinished  and  never  afloat:  risk  fire  and  not  marine,  §  2730. 
unfinished:  materials  not  included  in:  description,  §  1752. 
unseaworthy:  liable  for  jettisoned  goods,  §  3441. 
want  of  ordinary  care  or  skill  in  navigating,  §2672. 
warranty  as  to  cargo,  §  1998. 

warranty  to  carry  twenty  guns:  compliance,  §  1970. 
will  sail  iu  ballast:  representation,  §  1924. 

See  Abandonment;  Adjustment  and  Damages:  Cartel  Ship:  De- 
scription, etc.;  Iron   Ships;  Mortgagor;    Mortgagee;    Risk;   At- 
tachment, etc.;  Repairs;  Ships;  Steel  Ships. 
SHIP  OR  SHIPS.     See  Description  of  Property. 
SHIPMENTS  by  indorsements:  goods  to  be  declared  and  valued,  § 
1736. 
entries  on  blank-book  attached  to  policy  valid,  §  65. 
from  various  points  covered  by  certificate:  open  policy,  §  50. 
to  be  subsequently  declared:  risk  attaches  in  order  of  shipment: 
usage  to  correct  declaration,   §   1576. 
SHIP-OWNERS— abandonment  of  part  interest,  §  2902. 

action  against  by  insurers  who   have  paid   agents   making  ad- 
vances, §  3490. 
acts:  barratry,  §  2744. 

charterer's  insurable  interest:  separate  risks,  §  1013. 
chargeable  with  salvage  expenses  due  salvors:  repairs,  §  3096. 
commissions  and  disbursements  by,  for  repairs,  §  3109. 
communication  with  by  master:  bottomry,  §  3119,  note, 
consultation  with,  by  master:  raising  money  for  repairs,  §  3095. 
delay  of  master  in  communicating  with  may  be  prejudicial,  §§ 

311S,  3119. 
description  of  insurable  interest,  §   1092. 

inability  to  communicate  with:  sale  of  ship:  abandonment,  §  3118. 
insurable  interest  in  freight,  §§  1008,  1010. 
insurable  interest  in  ship  and  cargo,  §  1004. 
insurable  interest  in  special  cargo:  lien,  §  1005. 
interest  in  freight:  designation  of,  §  1723. 
liability,  §  2S15. 

liability  for  expense  of  curing  sailors,  §  3442. 
liability  for  master's  contracts:  German  code,  art.  452,  §  2733. 
liability  to  contribution,  §  3443. 

liability  to  of  insurer  of  cargo  for  freight  money,  §  2920. 
lien  on  cargo  for  freight,  §  2920. 
loss  by  theft:  subrogation,   §   3538. 

no  claim  on  owners  of  cargo  for  freight  earned,  §  1617. 
not  entitled  to  contribution:  repairs.  §  3104. 
obligation  to  communicate  with:  sale,  §3133. 
obligation  to  provide  funds  at  ports  of  destination,  §  3118. 
obligation  to  repair  and  send  on  cargo,  §  3050. 
own   insurer   for   uninsured   interest,    §    2905. 
pledge  of  his  credit  for  necessaries,  repairs,  etc.,  §  3119. 
pro  hac  vice:  barratry,  §  2744. 

protective  associations:  losses  by  negligence,  §  2S49. 
repairing  ship  and  retaining  control.  §  3(>44. 
voluntary  surrender  of  cargo  without  freight  paid,  §  2922. 
See  Freight:  Owner:  Part  Owner  Ship. 
SHIPPER— agreement  with  carrier  for  benefit  of  insurance:  subro- 
gation, §§  3546-3555. 
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SHIPPED    Continued. 

cargo  cannol  be  abandoned  to  free  of  freight,  {5  2!>22. 

receiving  cargo  al  Intermediate  port:  loss  of  freight,  §  1G17. 
SHIPPING  ARTICLES— failure  to  have:  when  Insurance  not  void, 

8  2542. 
SHIPPING!  association  Oil  CLUB— improper  navigation  of  ship: 
loss  by,  §  2785. 

right  of  action  of  members,  §  ITS. 

shipping  club:  who  are  parties  defendant,  §  3647. 

termination  of  risk:  nonpaymenl  of  contribution,  §  1554. 
,  See  Clubs. 

SHIPPING  C.OODS   IN    SEPARATE    PACKAGES,     ETC.— marine 

risk:  separate  valuation,  ss  2705-2709. 
SHIP'S  boal  carpenter:  seaworthiness,  §2161. 

engines,  machinery  and  boilers:  driving  ship  on  ground  or  refloat- 
ing: general  average,  §  3424. 

furniture,  etc.:  sale  or  disposal  of  by  master:  barratry,  §2742. 

furniture,  etc.,  temporarily  landed:  continuance  of  risk,   §    1535. 

furniture,  rigging,  tackle,  etc.:  continuance  of  risk  on,  §  1535. 

general  agenl   has  uo  Insurable  interest  in  advances,  §  o'JS. 

husband:  authority  of,  §  618. 

jettison,  S ::  |1!l- 

liability:  jettison:  fifty  per  cent  rule,  §  3101. 

manifest:  goods  not  mentioned  in:  insurance  not  void,  §  2542. 

negligence:  unloading  cargo,  §  2073. 

papers:  concealment,  §  1S32. 

papers:  deviation  arising  from  use  of  false  papers,  §  23S9. 

papers:  evidence,  §  3825. 

papers:  national  character,  §  2142. 

papers:   use  of  certain  documents  enjoined   by  arbitrary  ordin- 
ance: concealment,  §  1832. 

previous  condition:  concealment,  §  1S28. 

rating:  description,  §  17G7. 

register:  evidence,  §  37G2. 

register  not  obtained  in  conformity  with  law:  insurance  not  void, 
§  2542. 

safety:  warranty,  §  2089. 

sailing:  representation,  §  1924. 

stanchions  or  bulkheads  cut  away:  general  average,  §  3441. 

supplies,  necessaries,  etc.:  pledge  of  owner's  credit.  §  3119. 

value:  depreciation  In,  when  added  to  cost  of  repairs,  §  3103. 

value:  general  average  adjustment,   §  3453. 
See  Ship;  Ship's  Register. 
SHIP'S  REGISTER  as  evidencing  carrying  capacity.  §  2066. 

obtained   without  conforming  to  United   States   laws:   insurance 
not    avoided.   §  2.142. 
SHORT  INTEREST-  proportionate  return  of  premium,  §  1411. 

several  policies  OH  different   risks  cannot   be  considered.   §   1419. 
SICK  BENEFIT  FUND— distinct  from  death  fund,  g  1288,  note. 
SICKNESS    agreement  completed  before:  delivery  of  policy  or  cer- 
tificate,  §  103. 

as  excuse  for  nonpayment  premium,  assessment,  etc.,  §  1350. 

depletion   of  crew  by:  deviation.   §2390. 

failure  to  disclose  a  slight,  §S  1848,  1849,  1072. 

or  disability:  benefits  payable  in  case  of:  insanity  of  member.  § 
SG7. 

or  sudden  calamity  preventing  payment  assessment,   §   1276. 

payment  of  overdue  premium  after.  §  1117. 

preventing  return  within  prescribed  limits  of  travel,  §  2235. 

previous  sickness  or  disease,  §  2009. 
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SICKNESS— Continued. 

warranty  as  to  past,  §§  1848,  1849,  1072. 
See  Health;    Loss. 
SIGNATURE  OF  WIFE  to  assignment,  procured  by  fraud,  §  2335. 
SIGNING  and  countersigning  sometimes  dispensed  with,  §  177. 
policy  by  agent,  §§528,  529. 

See  Policy. 
SILENCE— waiver  of  breach  of  condition:  proofs  of  loss,  §  3370. 
waiver  of  magistrate's  certificate,  §  3283. 
waiver  of  proofs  of  loss,  §§  3301,  3367.  3308. 
SIMULTANEOUS    INSURANCE— concurrent    insurance,     §§   24S0, 

24S1. 
SIMULTANEOUS  POLICIES— different  dates,  §  2407,  note. 
"SINGLE     PREMIUM"— what    constitutes     "indebtedness"     under 

statute,  §  1101. 
SINKING  OF  SHIP  consequent  upon  collision:  proximate  cause,  § 

2833 
SISTER— beneficiary,  §  8S2.  note. 

SISTER  AND   BROTHER— life:   insurable   interest,    §   10G8. 
SKILL — degree  of  required  from  agents,  674. 

degree  of:  towing  vessel:  collision,  §  2751.  note, 
"necessary  and  proper  on  such  voyage  in  such  navigation,"  §  2672. 
want  of  ordinary:  navigating  vessel,  §  2672. 
SLAVE  TRADING— evidence  of  criminal  intent  to  so  employ  vessel, 

§   2558,  note. 
SLA\  ES— livestock,  §  2701. 

SLEEPING  IN  STORE— continuing  warranty,  §  2112. 
SLIP— admissibility  of  in  evidence,  §§  66,  1933. 
initialed:  completion  contract,  §  66. 
initialed:  may  be  binding  contract:  custom,  §  65. 
marine  and  fire  risks,  §  66. 

printed  and  attached  to  policy  consenting  to  other  insurance,  § 
2485. 

See  "Binding";  Memorandum;  Receipt. 
SMOKE— damaging  property:  fire,  §  2779. 
SMOKING  on  premises:  continuing  warranty,  §  2000. 

upon  premises:  condition  as  to,  §  2215. 
SMUGGLED  goods:  vessel  detained:  insurer's  liability,  §  20S2. 
SMUGGLING  continuously:  barratry,  §   2742. 

goods  on  vessel:  insurance  not  void,  §  2542. 
SOCIETY  can  not  ratify  and  make  valid  invalid  contracts,  §  12S8, 
note, 
incorporated  societies:  unreasonable  by-laws,  §§  368,  360. 
not  bound  by  secret  agreements   of  member   with   children   as 

beneficiaries,  §  862. 
not  obligated  to  pay  illegal  claim  though  assessments  paid  there- 
for, §  1288,  and  note. 

See   Religious   Society  and   Benefit   Society. 
"SOLD  BUT  NOT  DELIVERED"— description,   §   1720. 
"SOLD  OR  LAID  UP"— stipulation  as  to  return  of  premium,  §  1424. 
SOLICITING  AGENT— power  to  make  oral  contract,  §  525. 

See  Agent. 
SOLVENCY  of  insurer,   §   112. 

of  insurer:  insurable  interest  in,   §  942. 
of  underwriters:  guaranty  of:  del  credere  agent.   §  622. 
premiums  paid  during,  out  of  partnership  funds,  §   1151. 
SON  as  beneficiary,  §  705. 
insurable  interest,  §   1063. 
insurable  interest  in  father's  property,  §  1065. 
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BON  IN-LAW— insurable  Interest:  lift',  §  10CG. 
,    from  lamp:  fire  Loss,  §  2779. 
Iilmney:  Ignition  of:  fire,  g  21 19. 
••SOI  m>  BODY"— construction:  statements  as  to,  §  2004. 

•■.sn!  \|.  HEALTH"— construction:  statements  as  to,  §  2004. 
601  RCES  AND  ORIGIN  OF  INSURANCES: 

adoption  of  marine  Insurance  In  modern  times,  §  iv. 
origin  of  act  Ident  Insurance,  §  viii. 
iii  of  Qre  Insurance,  §  vi. 

□  of  guarantee,  fidelity  guarantee,  real  estate  title,  etc.,  in- 
surances, §  ix. 
origin  of  insurance  generally,  §  ii. 
origin  of  life  Insurance,  §  vii. 
origin  of  marine  insurance,  §  Iii. 
;  n  of  other  insurances,  §  x. 
origin  of  the  mutual  insurance  system,  5  v. 
sources  of  Insurance,  §  i. 
SOVEREIGN   LODGE— appeal  to  not  taken:  injunction    of  assess- 
ment   refused,   g    131  L. 
SPABS  cut  away:  general  average,  §  3441. 

cutting  away  remains  of:   general  average.   5  3 122. 
driving  ship  on  ground  or  refloating:  general  average,  §  3424. 
repairs:  one-third  new,  §  3429. 
SPECIAL  RISKS  and  Losses.    See  Accident;  Risks  and  Losses. 
SPECIE— description,  §  1754. 

thrown  overboard  to  save    from    capture,    covered    by  general 
clause,  §  2736. 
SPECIFIC  PERFORMANCE— admiralty,  §  3500. 
levy  of  assessment,  §  3510. 
refusal  to  levy  assessment,  §  3474. 
renewal,  §  3510. 
SPECULATIONS— concealment,  §  18G2. 

SPIRITS  OX  BOARD  SHIP— carrying  prohibited  articles,  §  2091. 
SPIRITUOUS  LIQUORS:  prohibited  articles,  §  2204. 
SPITTING  OF  BLOOD-§  2008. 

SPONTANEOUS  COMBUSTION— causing  fire,  §  2770. 
inherent  vice  of  goods,  §  2770. 

See  Combustion. 
STAMP— shipping  club:  member  estopped  to  deny  validity  contract 
unstamped,   §   178. 
unstamped  papers:  evidence,  §  2525. 

when  required  by  statute:  whether  policy  void,  §§GG,  2525. 
STAMP   ACTS— England.  §  33. 
STAMPED  POLICY— §   178. 

evidence,   §  3758. 
STANCHIONS  OF  SHIP  cut  away:  general  average,  §  3441. 
STANDARD  FIRE  P<>i.K'\     form:  examination  under  oath,  §  3275. 
form:  notice  and  proofs  of  loss,  §  3275,  note. 
insertion  of  corporate  name,  g   1689,  note, 
limiting  time  of  suing,  §  3181,  note. 
particular  account  of  loss,  §  3333. 
parties:  mortgage  clause,  §  3(512. 
prohibited  articles,  §  2204,  note, 
statutes,  g  33,  and  note. 
statutory  requirement,  §   170. 
terms  as  to  cancellation,  §  inl^. 
what   must    be  specifically   described,   §§   1715,   1753,   1754.    1755, 

1759,  L763.  ,  „     _ 

STARCH  DUST  IGNITING— "explosion  and  accident":  fire,  §  2»<2. 
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STATE  agent  directing  local  agent  to  cancel  and  he  neglects,  former 

liable,  §  073. 
laws  exempting  certain  companies  and  societies:  what  societies 

are  insurance  companies,  §§  345,  340. 
not  party  to  action,  §  3051. 

treasurer:  deposit  bouds:  parties  defendant,  §  3651. 
treasurer:  funds  deposited  with.     See  Statute. 
treasurer:  not  party  in  garnishee  process,  §  3051. 
what  is,  with  relation  to  foreign  companies,  §  328,  note. 
See  Auditor;  Funds  Deposited   with  State. 
STATUTE  FRAUDS:  agreement  for  renewal,  §§  39,  1468. 
agreement  to  insure,  §  39. 

guaranty  of  del  credere  agent  not  within,  §  622. 
parol  agreement,  §  39. 
reinsurance  not  within,  §  116. 
STATUTE  LIMITATIONS:  assessments.   §  1312. 
clauses  in  policy  limiting  time  of  suing,  §  3181. 
contract  right  to  deduct  premium  note:  damages,  §  3456. 
nonsuit;  new  action,  §  3205. 
time  limit  for  suing,  §§  3184,  3214. 
time  limit  for  suing:  effect  of  injunction,  §  3213. 
where  time  for  bringing  action  limited,  §  3224. 
STATUTES— abandonment  equivalent  to  transfer  of  title,   §   2979, 

note, 
abandonment  of  freightage,  §  2893. 
acceptance  of  abandonment,  §  2995,  note, 
accident  policies  cover  what,  §  8. 
act  superintendent  giving  certificate  to  do  business  reviewable 

by  court,  §  328,  note, 
action  against  .agent  of  foreign  company  acting  without  license. 

§  713. 
acts  of  Congress  as  to  securing  turpentine  on  vessels:  barratry,  § 

2742. 
acts  of  Congress:  conspiracy  to  burn,  etc.,  vessel  or  cargo,   § 

2851. 
acts  of  Congress:  nonintercourse  law:  trade  valid  through  neces- 
sity, §  2543. 
acts  of  Parliament:  violation  of:  when  insurance  not  void,  §  2542, 

note, 
actual  and  constructive  total  loss,  §  2894,  note, 
administrator  as  party  to  action,  §  3030. 
affidavit  of  cause  of  loss  to  accompany  notice,  §  3314. 
against  insurance  of  lottery,  §  2531,  note. 

agent  foreign  company:  adjuster,  when  not  such  agent,  §  41G. 
agent  foreign  company:  attorney,  §  702. 
agent  foreign  company:  constitutionality  of,  §  3498. 
agent's  rights  acting  for  foreign  company,  §  714. 
agreement  contrary  to:  liability  to  assessments.   §  1255. 
agreement  not  to  remove  cause  to  federal  court:  constitutionality 

of,  §  3498. 
allegation  of  new  matter  controverted.  §  3096. 
amendments  to  declaration,  etc.,  §  3087. 
annexing  application:  pleading.  §  3671. 
annexing  copy  application,  §  3759. 
answer/ §§  36S9.  3690. 

application  of:  mutual  societies,  §  882.  note, 
application  not  void  by  reason  of  error  mistakes,  etc.:  agents,  § 

472. 
application  when  part  of  contract,  §  190. 
appointment  of  agents,   §  391. 
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appointinenl  of  receiver,  §  ."27. 

appointment  of  receiver  doea  aol  dissolve  corporation,  §  327,  note. 

assessinenl  to  pay  unearned  premium,  §  1301. 

assignor  and  assignee:  who  may  sue,  §  'Mib. 

bankruptcy,  etc.,  §  3590. 

bill  of  particulars,  §  3694. 

boiler  explosion:  marine  risk,  §  2709. 

breach  of   must    bear  direct   relation  to  voyage  Insured:   illegal 

risk,   §  2536,   note, 
breach  of  warranty  relates  to  time  it  occurs,  §  1954,  note. 
burning  vessel  or  cargo  la  constitutional,  §  2851. 
business  of   foreign  corporation  may  be  restricted  to  particular 

localities,  §  328. 
by-laws,  when  part  of,  §  190. 
cum,  lint  ion  by  receiver;  issue  of  certificates  of  indebtedness,  § 

1645. 
capita]  stock  of  insurance  companies,  §  327. 
casualty  insurance  defined,  §  9,  note, 
cestui  que  trust:  parties  to  action,   §  3621. 
code  as  to  attachment  of  freight,  §  1612,  note, 
code  deliuition:  policy,  §  145. 
code:  wager  policies,  §  149. 
codes:  open  policy,  §§  156,  158. 
codes:  reinsurance,  §§  112,  117. 

codes:  representation  and  warranties  In  reinsurance.  §  128. 
codes:  running  policies:  blanket  policies:  floating  policies,  §  157. 
codes:  valued  policy,  §  159. 
companies  act:  unregistered    association:  legal    existence    of,   § 

i  is,   note. 
company  unauthorized:  return  of  premium,  §  1402. 
complement  of  men:  seaworthiness,  §  2162. 
compliance  with  as  to  organization:  attachment  risk,  §  1452. 
concealment  and  misrepresentations,  §  1S44,  note, 
concealment  of  facts   which   would   falsify  a  warranty,   §    1S25, 

note, 
conclusion  of  special  traverses  with  new  matter,  §  3G0G. 
conditions  precedent:  pleading,  §  3675. 

constitutional:  foreign  companies  doing  business,  §  328,  note. 
constitutionality  of.    See  the  several  subjects  under  tins  heading, 
construction:  representation,  §  1934,  note. 
continuing    warranty   as    to   seaworthiness,    §§    2174,    note,   2175, 

note. 
comnict  stipulation  contrary  to.  S§   176,  194,  512,  3224,  3324. 
contribution:  other  Insurance,  §  2101,  note. 
controlling  time  for  bringing  action,  §  3224. 
court  may  direct  receivers  to  continue  business,  §  327,  note. 
creditor's  rights:  wife  as  beneficiary,  S  3526. 
damages  tor  neglecl  to  repair  or  rebuild,  §  3163. 
declaration,  complaint,  etc.,  §  3668. 
deducting    "indebtedness"  from    net    value:    single  premium,  § 

1191. 
denning  abandonment,  §  2S92. 
defining  mutual  companies,  §  340,  note. 
defining  warranty,  §  1944,  note. 
definition  concealment,  §  1786,  note. 
definition   insurance,    s    2.   note. 
definition    life    insurance.    §    7.    note. 
definition  marine  insurance,  §  5.  note. 
delay  iu  repairing  unseaworthy  ship,  §  2176.  note. 
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STATUTES— Confirmed. 

deposit  by  agent  of  foreign  company  of  copy  of  charter  applies 
to  mutual  companies,  §  32S,  note. 

deposit  of  security  fund,  §  327. 

deposit  with  the  state:  constitutional,  §  32S,  note. 

deviation  defined,  §  2369,  note. 

deviation,  justification  of,  §  2417. 

deviation  to  avoid  peril  not  insured  against,  §  2441,  note. 

deviation  to  comply  with  warranty.   §  2432,  note. 

"directors"  includes  trustees,  etc.,  §  404,  note. 

disclosure  of  facts  which  prove  existence  of  risk  excluded  by 
warranty,  §   1824,  note. 

disclosure  of  nature  and  amount  of  interest.  §  1821,  note. 

discrimination  as  to  rates  of  premium,  §§  715,  1091. 

discrimination  as  to  rates  of  premium:  constitutional,   §   1092. 

dissolution  of  companies  not  unconstitutional,  §§  327,  note,  3590, 
3592. 

dissolution  of  company.  §  327. 

dissolution:  parties,  §  3653. 

disposition  of  policy  on  husband's  life:  beneficiary,  §  734. 

disqualification  as  witness,  §  3838. 

do  not  prevent  transacting  business  not  in  line  of  insurance,  § 
328,  note. 

effect  of  policy  stipulation  contrary  to.  §§  194.  3224. 

embargo  act  past  after  vessel  has  sailed,  §  2528. 

England,  §§  iv,  v. 

England,  contents  sea  insurance  policy,  §  177. 

England,  employment  of  pilot,  §  2168. 

England,  execution  of  policy,  §  178. 

England,  form  of  marine  policy,  §  16S9,  note. 

England,  form  of  policy,   §  17(3. 

England,  friendly  societies,  §  v. 

England,  insertion  of  name  of  party,  §§  619,  note,  1689,  note. 

England,  limiting  duration  of  risk,  time  policy,  §  14S9,  note. 

England  making  slip  admissible  in  evidence,  §  1933. 

England  prohibiting  reinsurance,   §   112. 

England,  wager  policies,  §§  149,  151. 

English  companies'  act  1862,  §  178. 

English  form  of  memorandum  clause,   §  2696. 

English,  reinsurance,   §   114. 

eventual  falsity  of  representation,  §  1904,  note. 

examination  in  company's  affairs,  8  327. 

excepted  risks,  disclosure,  §  1831,  note. 

exclusive  jurisdiction  of  state  courts,  §  3497. 

exempting  from  creditor's  claims:  when  unconstitutional,  §  8S0. 

expenses  arising  from  abandonment,  §  2980. 

falsity  of  representation  as  ground  for  rescission,  §  1S94,  note. 

fidelity  and  credit  guaranty,  §  13,  uote. 

fidelity  insurance  defined,  §  12,  note. 

forbidding  married  woman  becoming  surety:  act  of  herself  and 
husband  in  assigning  policy,  §  S14. 

foreign  companies  act  for  contribution  to  fire  companies  wheth- 
er constitutional.  §  328,  note. 

foreign  companies:  agent:  service  of  papers  or  process,  §  703. 

foreign  companies:  commerce.  8  32S. 

foreign  companies:  declaration  complaint,  etc.,  §  3009. 

foreign  companies  "doing  business,"  etc.,  §  330. 

foreign  companies  failure  to  comply  with:  subrogation,  §  3578. 

foreign  companies:  service  of  process,  §§  3497,  3498. 

foreign  companies:  service  on  commissioner,  §  328,  note. 
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STATUTES    Continued. 

foreign  companies:  service  on  secretary  of  mutual  association,  5 
328,  note. 

foreign  companies:  resident  citizen,  §  194. 

foreign  companies  transacting  business  may  be  reasonable  or 
unreasonable,  §  328,  note. 

foreign  corporations:  annual  statement  of  financial  condition,  § 
328. 

foreign  corporations:  appointmenl  of  person  on  whom  papers 
may  be  sen  ed  in  action,  etc.,  §  328. 

foreign  corporations:  appointmenl  of  superintendent  of  insur- 
ance: service  of  papers,  §  328,  note. 

foreign  corporations:  certificate  of  authority,  §  308. 

foreign  corporations:  contributions  to  fire  departments  or  fire- 
men's benevolent  funds,  §  32S. 

foreign  corporations:  deposit  from  the  state,   §  328. 

foreign  corporations:  license,  tax  or  fee,  §  328. 

foreign  corporations:  no  status  as  citizen:  cannot  object  that  tax 
not  uniform,  §  328,  note. 

foreign  corporations:  possession  of  certain  assets  required,  §  32S. 

foreign  corporations:  revocation  of  licenses,  §  328. 

foreign  corporations:  service  of  paper  on  auditor  is  good,  §  328, 
note. 

foreign  corporations:  taxation.  §  328. 

foreign  corporations:  when  taxation  is  a  revenue,  §  328.  note. 

forfeiture  under  to  government:  time  when  interest  divested,  § 
904. 

garnishment:  notice  and  proofs  of  loss:  condition  precedent,    § 

3321. 

general  act  requiring  designation  of  agent  for  service  of  papers 
does  not  apply  to  foreign  insurance  companies:  Arkansas,  § 
328,  note. 

giving  railroad  insurable  interest:  subrogation,  §  3554. 

guaranty  insurance,   §  13. 

hunting  on  Sunday:  deatb  in  violation  of  law,  §  2010. 

incorporation:  policy  stipulation  contrary  to.  J  207. 

incorporation  providing  that  beneficiary  must  have  insurable  in- 
terest, §  721),  note. 

Incorporation:  restrictions  as  to  designation  of  beneficiaries,  §§ 
728.  729. 

indictment  of  agent  for  paying  rebate,  §  715. 

information  from  others  as  ground  of  representation,  §  1008.  note. 

information  of  one's  own  judgment  need  not  be  disclosed,  §  1904, 
note. 

information  to  superintendent  of  insurance  as  to  business  and 
financial  condition,  §  327. 

injunction  and  winding  up  business.  §  327. 

injunction  and  winding  up  business  does  not  violate  federal  con- 
stitution. §  .'J'-'T,  note. 

insurance  husband's  life:  does  not  vest  right  to  money  in  wife: 
benefit  society,  §  SSI. 

insurance  in  joint  tenancy:  analogy  to  devises.  5  K74. 

Insurance  of  mercantile  credits  or  accounts,  §  2510. 

interdicting  trade:  effect  upon  trade  of  repeal,  §  2520. 

joinder  of  parties.   §  3646. 

laying  embargo:  effect   upon   valid   contract.   §  L!r>23. 

Legislation  concerning  insurance  companies,  8  327. 

liability  railroad  corporations  for  tires,  §  898,  note. 

license'  revoked  of  foreign  company  if  application  made  to  re- 
move suits  into  federal  courts,  §  328. 
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limiting  beneficiaries:  certain  classes,  §  878. 

limiting  time  for  rebuilding  or  repairing,  §§  31P.2.  3ir,.°,. 

limiting  time  of  suing:  cause  of  action  arising  in  another  state, 

§  3224. 
making  prior  warranty  illegal,  §  1972. 
market  price:  damages,  §  3452,  note. 
Massachusetts,  1887:  accident  covers  what,  §  8. 
Massachusetts:  defining  casually  insurance,  §  9. 
master:  duty  to  transship,  §  3136,  note, 
master's  authority  to  borrow  money,  §  3115,  note. 
master's  right  to  hypothecate  cargo,  §  3115,  note. 
materiality  of  fact,  how  determined:  concealment,  §  1793,  note, 
may  affect  right  of  recovery  by  enlarging  assured'S  right,  §  2520. 
may  affect  validity  of  policy,  §  2506. 
may  provide  that  assessment  prima  facie  proves  its  regularity,  § 

1273. 
measure  of  damages:  totally  destroyed:  arbitration  and  award, 

§  3241. 
merchant  shipping  act:  register  as  evidence,  §  3762,  note, 
nearest  magistrate  or  notary,  §  3325. 
new  party  substituted  after  time  limit  for  suing,  §  3218. 
New  York— §  x. 

New  York:  as  to  notice  as  to  premiums,  assessments,  etc.,  ap- 
plies to  what  class  policies,  §  1326. 
New  York:  as  to  paid-up  policy,  §  1184. 
New  York:  incorporation  fire  companies,  §  6. 
noncompliance  with  as  to  furnishing  capital:  recovery  not  pre- 
vented against  reinsurer,  §   115. 
non-compliance  with  by  foreign  company:  estoppel  by  to  avoid 

contract,  §  331. 
noncompliance  with:  seaworthiness,   §   2162. 
nonforfeiture,   §   1179. 
nonforfeiture    and   temporary    insurance:    endowment  policy,   § 

1193,  note, 
nonforfeiture:  apply  to  foreign  companies,  §  1179. 
nonforfeiture:  endowment  policy,   §  1193. 
nonforfeiture:  how  far  incorporated  in  endowment  policy,  §  1193, 

note, 
nonforfeiture:  not  retroactive,  §  1179. 

nonforfeiture:  repeal  of  cannot  affect  contracts  made,   §   1179. 
nonforfeiture  subsequently   enacted:  premiums,    §    1105. 
nonforfeiture:  whether  provisions  can  be  waived,  §  1179. 
notice  and  proofs  of  loss,  §  3391. 
notice  as  to  premiums,  assessments,  etc.,  constitutionality  of,  § 

1324. 
notice  as  to  premiums,  assessments,  etc.:  sufficiency  of  notice,  § 

1329. 
notice  of  assignment  not  necessary  to     preserve  validity  of  life 

policy,  §  914,  note, 
obligation  to  communicate  material  facts:  concealment,   §  ,17S6. 

note, 
one-third  uew:  adjustment,   §  3081. 
over-insurance  by  several  insurers:  whether  premium  returnable, 

pro  rata  contribution.  §  1415. 
partial  loss:  adjustment:  damages,  §  3452. 
party  in  interest:  parties  to  action,  §§  3612,  3620. 
payment  of  license  tax  is  constitutional,  §  327. 
payment  of  license.  Tax  or  fee,  §  327. 
payment  of  total  loss:  subrogation,  §  3538. 
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Pennsylvania,  1870:  requiring  Insurer  to  be  chartered,  §  323. 

perils  of  tlie  sea,  §  '_'T:'T,  note. 

pi     aitting  receiver  to  cancel  and  discharge  contract,  §  1273,  note. 

physician's  certificate:  privileged  communications,  §  3^29. 

pleading:  conditions  precedent,  §  3674,  note. 

policy  by  wife  on  husband's  life:  transfer  by  executor,  §  734. 

premium  to  be  added,  §  3452,  note. 

prerequisite  acts  of  agents  for  foreign  companies  to  making  con- 

tracts,  §  328. 
prescribing  conditions  for  doing  business:  foreign  companies,  § 

328. 
prescribing  manner  of  bringing  suit,   §  3468. 

presumed  knowledge  of  pi :  loss:  concealment,  §  1S02,  note. 

presumed  knowledge  of  underwriter,  g  1808,  note. 

proportionate  return  of  premium,  §  1035. 

priming  conditions  in  policies:  constitutionality  of,  §  2.114. 

profits  insured   separately:  damages,   §  3452,   note. 

prohibited  articles,  §  22<i4,  note. 

prohibiting  act  and  imposing  penalty:  collateral  acts,  g  2."  !2. 

prohibiting  act:  when  insurable  interest  devested:  Illegal  risk,  § 

2542. 
prohibiting  carrying  certain  materials  on  ship,  §  2342. 
proofs  of  loss  to  agent,  §  3312. 
protecting  wife  and  children:  creditors.  §  879. 
protection  of  wife  and  children:  creditors,  §  2347,  note. 
providing  for  death  fund:  discretion  of  society  as  to  use  of  same, 

§  1288. 
provi*ons  as  to  proof  of  loss,  §  3347. 
real  party  in  interest:  action,  S§  3639,  3658. 
real  party  In  Interest:  parties.  §.",t;24. 
rebate:  indictment  of  agent  for  paying,  §  715. 
rebate  of  premium,  §  1091. 
rebate  of  premium  constitutional,  §  1092. 
rebuilding,  etc.,  in  reasonable  time:  increased  value  of  new  over 

old,  §  3103. 
refusal  to  pay  policies:  damages,  §  3454. 
regulating  insurance  companies  valid,   §  327. 
relative  to  change  of  beneficiary,  §  7.~io. 
relative  to  designation  of  beneficiary,  §  735. 
receivers—  g  3593. 
recording  sale  or  mortgage  of  chattels:  recording  assignment,  5 

2318. 
reinstatement  after  act  goes  into  effect  does  not  bring  certificate 

within  provisions,  §  127"',. 
rendering  prior  contract  illegal— both  parties  discharged,  §  1405. 
reports  to  comptrollers,  §  :',L'7. 

representation  altered  or  withdrawn,  §  1933.  note, 
representations  apply  to  modification  of  contract,  §  1935,  note. 
representations  under,  §  1916. 

requiring  certain  interest  of  assured  in  subject-matter,  §  2521. 
requiring  company  to  give  bonds,  g  327. 

requiring  copy  of  application  or  by-laws  to   be  annexed:   war- 
ranties, §  195S. 
requiring  foreign  company  to  possess  assets  applies  to  mutual 

and  co-operative  companies,  g  ::28,  note. 
requiring  losses  to  be  paid  In  full,  constitutional.  §  2515. 
requiring  notice,  premiums,  assessments,  etc.:  stipulation  contra rv 

to.  g  1324. 
requiring  privilege  tax  license  cf  merchant:  illegal  insurance    § 

2536. 
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STATUTES— Continued. 

rescission  of  contract  in  case  of  concealment,  §  17S9,  note. 

rescission  or  cancellation,  §  1635. 

retaliatory  and  anti-compact  laws,  §  329. 

retaliatory   and    anti-compact     laws:    whether    constitutional,    § 

329. 
return  of  unearned  premiums,  §  1392. 
returns  to  insurance  commissioner,  §  .".27. 
revised  statutes  United  states:  collision,  §  2751,  note 
revised  statutes  United   States:  lights:  collision.   §  2751,  note. 
revocation   of  license  to   foreign   company   is   ministerial   act,   § 

32S,  note, 
right  to  change  beneficiaries:  co-operative  life  societies,   §   7-12, 

note. 
rights  of  children:   declaration   of  new   trust:   new   designation 

beneficiary,  §  882. 
seal  not  required  on  policy,  §  180. 
seaworthiness,  §  2160,  note. 

sequestration  proceedings:  refusal  to  levy  assessment,  §  3474. 
service  of  process,  §  3705. 

service  of  process  on  foreign  company:  when  repugnant  to  con- 
stitution of  United  States,  §  328. 
service  of  process:  removal  of  suits  into  federal  courts.  §  328. 
service  process:  foreign  company:  mandamus  to  compel  removal 

of  suit  into  federal  court,  §  328.  note, 
ship-owner's  liability,  §  2815. 

ship's  value  includes  what:  damages,  §  3452,  note, 
simultaneous  insurance,  §  2480. 
soliciting  agent,  company's  agent,  §  512. 
stamp  acts  England,  §  33. 
stamp  on  contracts,   §  2525. 
standard  fire  policy.   §§  33,  176. 
standard  policy:  name  of  corporation,  §  1689,  note, 
state  or  United  States:  by-laws  must  not  be  contrary  to,  §  373. 
stipulations  contrary  to,   §§   170,  194. 
stowing  water  on  deck  seaworthiness,  §  2162. 
subsequently  enacted:  effect  upon  void  or  illegal  insurances,   § 

2524. 
subsequently  enacted  making  risk  illegal.  §§  2527,  2528. 
suicide  as  defense  in  connection  with,  §  2642. 
suit  by  husband  in  own  name  for  surrender  value,  §  3625. 
supervision  of  foreign  corporation,  §  328. 
suspension  of  insurance  by  change  of  interest,  §  904,  note, 
taxation  of  corporate  property,  §  327. 

taxation  of  foreign  companies,  constitutional,  §  328,  note, 
tender  of  assessments,   §   12S0. 

that  agent  is  company's  agent:  control  policy  stipulations.  §  512. 
that  contract  be  in  writing  as  affecting  agreement  to  cancel,  § 

1638. 
that  directors  liable  for  debts:  stipulation  contra  void,   §  2531. 
that  soliciting  agent  is  company's  agent  are  constitutional,  §  512. 
time  of  suing.  §  3210. 

time  to  which  warranty  relates,  §  1944.  note. 
to  prevent  removal  into  federal  omits.   §  3497. 
trustees  as  petitioning  creditors.   §  3655. 

United  States,  as  to  stamped  instruments,  §33. 

unlawful  trade  by  reason  of  non-compliance  with,   §  2536. 

unseaworthiness  as  to  cargo,  §  2180,  note. 

validity  of  former  acts  requiring  stamps,   §33. 

value  of  cargo:  damages,  §3452,  note. 
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STATUTES    Confirmed. 

value  of  freightage:  damages,  §8452,  note. 
valued  policy  laws,  gg  L63,  1392,  3026-3029. 

l  policy  laws.  Insurer  musl  ascertaiD  Insurable  Interest  few 
property,  g  906. 
violated  by  mutual  benefil   society:  dissolution,  §  327,  note. 
violated:  dissolution  In  equity,  §  3598. 
voyage  Insured  defined,  5  2366,  note, 
waiver  of  disclosure  of  Information  of   material   facts,   §1824, 

note. 
wagers,  §  914. 

warranty  of  intention.  ?  1948. 
warranty  of  seaworthiness,  s  2155. 

what  need  not  be  communicated:  concealment,  §  1790,  note, 
what  need  not  be  communicated  to  insurer.  §  1809. 
when  assessment  legitimate  under,  g  1290,  note. 
when  limitation  as  to  time  of  suing  may  be  void.  §  3184. 
where  amount  exempted  from  creditors'  claims  is  unreasonable, 

g  SS0. 
where  stipulation  as  to  nearest  magistrate  conflicts  with,  §3324. 
whether  act  of  commissioner  or     superintendent  of     insurance 

granting  certificate  judicial,   §328,   note, 
whether  controlled  by  condition  in  policy.  §  Id.0,, 
"wholly   destroyed":    "totally   destroyed,"    §3026. 
wife's  insurable  interest  in  husband's  life,   §1054. 
See  Jurisdiction. 
STATUTORY  exemption  of  minors:  time  limit  for  suing,  §  3190. 
form  of  marine  policy,  §  170,  note. 
law  part  of  contract,  §  2506. 
law:  whether  part  of  contract,   §   194. 
notice,  premiums,  assessments,  etc.,  §§  1323.  1326,  note. 
or  charter  power  to  repeal  or  change  by-laws,  §  379. 
or  charter  powers  mutual  benefil  societies:  parol  contracts,  §  34. 
provisions  affecting  contract  limitations,  §  31S4. 
provisions:  corporations:  parol  contracts,  §  35. 
regulations:  contracts  in  writing,  §  33. 
STEAM— escaping  from  steam  heat-pipe:  not  fire  loss,  §  2779. 

excepted  liability:  bill  of  lading,  g  2678. 
STEAMBOAT-   collision,   §   2751,   note. 
deck  cargo,  §  3419. 
deck  loads  on,  §  l  r26. 

l'urna.e  fires:  damaging  interior  of  boiler.  §  2790,  note. 
machinery,  boilers,  etc.:  seaworthiness,  §  2101. 
navigation:  one-third  new,  §  3079. 
towage  excluded:  adjustments:  one-third  new,  §  30S0. 
See  .Ship. 
STEAMBOAT  CLAUSE— §  2679. 
STEAM-BOILER— explosion,   §§2633,  2768,  2709. 

explosion:  lire.  8  2588. 
STEAM  CARS— entering  or  leaving  when  moving:  excepted  risk.  § 
2622. 

See  Railroad. 
STEAM   ENGINE— excepted  liability  for  fire  resulting  from  use  of, 

§  2598. 
STEAMERS    steam   vessels.     See  Steamboat. 
STEEL  SUM'S    one-third   new.   §§3079,  3429,  note. 
STEPFATHER— Insurable  interest:  life,  §  1066. 
STEPFATHER'S    FATHER'S    LIFE— insurable   interest,    §    1066. 
STEPSISTER— life:   insurable   interest,   g   1068. 
STEPSON— insurable  interest:  life,  §  1066. 
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STIMULANTS— inquiries  as  to  use  of,  §  2090,  note. 
STIPULATION  contrary  to  statute,  §§  176.  104,  512,  2531,  3224,3324. 
in  policy  contrary  to  ad  of  Incorporation,  §2n.. 
limiting  place  of  bringing  suit,  §  2510. 

valid  suspending  polity  while  premium  note  unpaid,  §  2510. 
See  Agreement;  Conditions. 
STOCK— account  of:  not  continuing  warranty,  §   1088. 

furnished  dealer  by  merchant:  insurable  interest,  §  928. 

in  trade  or  in  manufacturing,  etc.     See  Description  of  Property. 

kept  up  to  specilied  amount.  §  2093. 

of  goods,  changing  stock:  alienation,  §  2287. 

See  Description:  Conditions  Voiding  Policy. 
STOCK  COMPANIES-  defined,  §  320. 
differ  from  mutual  companies,  §  340. 
relative  powers  of  agents  of,  and  of  mutual  companies,  §§  393. 

394. 
Tontine  policy:  when  beneficiary  not  bound  by  action  of  officers 
in  fixing  profits,  §  864. 
STOCKHOLDERS'  and  creditors'  preferred  claims:  surplus  funds, 
§  3597. 
insurable  interest,  §  935. 
joinder  in  appeal,  §  3G45. 
members  mutual  companies,  §  316. 
parties  to  suit  for  dissolution,  §  3653. 
release  in  violation  of  creditor's  rights,  §  3594. 
rights  in  insurance  company,  §  326. 

when  company  no  right  to  withhold  profits:  Tontine  policy,  §  864. 
STOCKS.     See  Taxation. 

See  Bankruptcy. 
STOLEN  GOODS.    See  Theft:  Thieves. 
STOLEN  OR  MISAPPROPRIATED  FUNDS— payment  of  premium 

with.  §§  877,  1145. 
STOPPAGE  IN  TRANSITU  does  not  rescind  sale.  §004. 
STORAGE— charges  and  expenses:  loss:  damages,  §  2767. 
charges  in  port  of  refuge:  general  average,  §  3427. 
goods:  expense  of:  damages,  §  34r,2. 
goods  held  on:  description,  §§  17^0.  1730. 
goods  on,  may  be  insured  while  awaiting  shipment,  §  1565. 
of  cargo:  cost  of:  damages,  §  3452. 
use  and  occupation.  SS  2109,  2110. 

See  Warehouseman. 
STORE— sleeping  in:  continuing  warranty,   §  2112. 
STORED  PROPERTY— disclosure  of  interest,  §  2054. 

use  and  occupation:  warranty.  §§  2109,  2110. 
STOREHOUSE— use  and  occupation,  §  2109. 
STORES  and  outfits  of  ship:  description,  §  1764. 
for  voyage:  seaworthiness,  §§  2160.  note.  2161. 
whaling,  etc.,  voyages:  description,  §  177S. 
STORES!!  IF— goods  removed  to:  suspension  of  risk,  §  1473. 
STORING  OF  PROHIBITED  ARTICLES— §   2200. 
See  Conditions  Voiding  the  Policy. 
STOVEFIPE— warranty  as  to  locatiou,   §  2002. 
STOVES— use  of:  increase  of  risk,  §  2217. 

warranty  as  to  use  of,  §  2002. 
STOWAGE— cargo:  port  of  refuge  expenses:  general  average,  §3427. 
cargo:  warrauty,  §  2094. 
improper  carriers  not  liable,   §  2S15. 
negligence  in,  of  ship,  §  2073. 
on  deck:  concealment,  §  1829. 
seaworthiness,  §  2161. 
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STRAINS— accident,  §  2883. 

STRANDED,  "or  the  ship  be  stranded."  §2099. 

ship:  expenses  of  getting  off,  §2984. 

ship:  goods  put  in  lighters:  general  average,  §  3441. 

ship:  sails,  engines,  etc.,  damaged   In   refloating:   general  aver- 
age,  §  3424. 

vessel  expenses  of  refloating:  general  average,  §  3425. 
STRANDING-    abandonment,  §  3007. 

defined,  §  2816. 

followed  by  burning:  proximate  cause,  §  2833. 

illustrative  cases,  §  2817. 

in  memorandum,  §  2701. 

leakage,  breakage,  etc.,  excepted,  unless  occasioned  by,  §  2719. 

negligence,  §  2S39. 

part  of  cargo  damaged:  general  average,  §  3442. 

to  prevenl  capture:  general  average,  §  3442. 

"unless  occasioned  by,"  §  L'<;'.i(.i. 

voluntarily:  general  average,   §  ".442. 

voluntarily  or  running  ship  on  shore:  general  average,  §  3423. 

when  collision  with  "piers  or  stages  or  other  structures"  is  not,  § 
2753. 
STRANGER— as  beneficiary,  §  729. 

beneficiary  not  liable  for  premiums  paid  by,  §  809. 

insurance  by,  not  other  insurance,  §  2471. 

one  is  prior  to  completion  of  contrael  in  society,  §.'117. 

payment  of  premium  by:  liability  of,  §§  75,  1148,  1149. 
See  Parties. 
STRUCTURES— fallen:  fire  risk,  §  2774. 
SUBAGENTS— agent's  authority  to  employ,  §  39G. 

agent's  responsibility  for,  §  ^!9<j. 

countersignature  of,  §  531. 

duty  as  to,  of  agent,  §  G73. 

execution  of  policy  by,  §  446. 

lien,  §  692. 

may  become  direct  agent  of  insurer  when  authorized  to  act  In 
particular  business.  §  40S. 

rat itieat Ion  of  acts  of,  §  459. 

when  notice  to  is  notice  to  principal,  §  515,  note. 
See  Lien. 
SUBJECT-MATTER— agent's  mistake  as  to:  application,  §  472. 

construction  must  be  had  with  reference  thereto,  §  210. 

evidence  to  identify,  §  3803. 

expressed  in  policy,  §  177. 

necessary  to  valid  contract,  §  43. 

property  not  in  policy  covered  by  agent's  certificate,  §  65. 

risk  may  attach  though  property  misdescribed,  §  1445. 
See  Description. 
SUBLESSEE'S  insurable  interest,  §  961. 
SUBMERGED  VESSEL.     See  Expense. 
SUBMERSION    abandonment,  §3007. 

SUBORDINATE  LODGE— power  to  reject  claim  for  disability:  ben- 
efits,  §  3346. 

proofs  of  death  by,  §  3310. 

See  Agents;  Lodges. 
SUBORDINATE  OFFICERS  of  benefit  association  authority  as  to 

application,  §  510. 
SUBROGATION:  abandonment:  righl  to  be  subrogated  subjects  in- 
surer  to  agreement    and    equities  under  carrier's    contract,   § 
3547. 
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SUBROGATION— Continued. 

against  bonds  with  state:  agent:  receiver,  §  3593. 

agent's  authority,  §  601. 

agreement  between  insured  and  carriers  for  beuefit  of  insur- 
ance to  latter  may  be  valid,  §  3545. 

same  subject:  no  violation  of  provision  in  policy  against  sale  or 
transfer  of  interest,  §  354G. 

collision  between  vessels  owned  by  same  person:  insurer's  rights, 
§  3570. 

company  guaranteeing  honesty  of  employee:  right  to  subroga- 
tion, §  3577. 

contract  by  bailee  to  insure'  goods:  rights  of  company  insuring 
owner,  §  3581. 

death  caused  by  negligence  or  willful  act  of  another:  rights  of 
insurers,   §  3570. 

effect  upon  insurer's  right  to  subrogation  where  mortgage  debt 
exceeds  amount  of  loss,   §  3505. 

foreclosure:  subsequent  loss:  sale  under  foreclosure  and  defi- 
ciency,  §  3508. 

foreign  company:  failure  to  comply  with  statutory  requirements: 
right  to  subrogation  against  wrongdoer,  §  3578. 

insurance  by  lessor:  rights  to  proceeds,  §  3573. 

insurance  by  mortgagee  where  mortgagor  pays  or  under  pro- 
vision of  mortgage  may  be  chargeable  with  premiums,  §§  3559, 
3500. 

insurance  of  pretended  interest:  recovery:  real  owner  no  rights, 
§  3583. 

insurance  on  advances:  rights  of  insurer,  §  3539. 

insurer  to  rights  of  mortgagee:  policy  to  mortgagor:  "loss  payable 
to"  mortgagee,  §  3550. 

same  subject:  policy  void  as  to  mortgagor  valid  as  to  mortgagee: 
stipulation  for  subrogation,  §  3557. 

same  subject:  where  deficiency  due  on  debt  after  foreclosure 
sale  exceeds  amount  of  insurance,  §  3558. 

is  incident  of  doctrine  of  indemnity,  §  28. 

loss  by  negligence:  wrongdoer:  carrier:  rights  of  subrogation: 
fire  and  marine  insurance,   §  3574. 

same  subject:  marine  insurance:  collision,  §  3575. 

of  insurers  to  rights  of  shippers:  freight,  §  2921. 

payment  of  premiums  as  connected  with:  mortgagor,  mortgagee, 
§  1150. 

payment  of  total  loss  on  entire  destruction  of  subject  insured 
equipollent  with  abandonment  in  giving  right  of  subrogation : 
negligence:  third  parties.  §  3538. 

policy  payable  to  trustees:  agreement  to  subrogate  insurer,  § 
3501. 

policy  providing  for  subrogation:  contract  with  carrier  limiting 
value  of  consignment,  §  3550. 

policy  to  mortgagor:  mortgagee  has  no  right  of  subrogation,  § 
3507. 

policy  to  sureties:  subrogation  of  debtor  on  payment  of  debt,  § 
3502. 

provisions  in  bills  of  lading:  carrier  to  have  benefit  of  insurance: 
effect  where  insurer  pays  loss,  ."."is. 

release  by  insured  to  third  parties:  policy  stipulation,  §  3543. 

release  by  insured  to  third  parties:  prior  to  execution  of  insur- 
ance contract,  §  3540. 

release  to  third  parties  subsequent  to  execution  of  insurance  con- 
tract and  before  payment  of  loss,  §  3541. 
Joyce,  Vol.  IV.— 246 
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si  BROGATION    Continued. 

release  to  third  party  who  has  knowledge  of  payment  of  loss  by 

Insurer,  §  85 1 i. 
repairs:  insurer's  right,  §  3571. 
reservation  of   right  to  Indemnity   In   release  to  wrongdoers,   § 

3542. 
right  of  Insurer  against  carriers:  where  no  provisions  for  subro- 

.  19. 
riirlit    ol    insurer:  generally,   §  3537. 
right  of  insurer  to  Bubrogatlon  to  contract  rights  of  insured  with 

third  parties,  g  3572. 
right  of  insurer  to  subrogation  where  no  provision  therefor  in  pol- 
icy  Issued   t<>  mortgagee  and   nothing   Inconsistent    therewith: 
contracl  between  mortgagor  and  mortgagee,  §  3563. 
same  subject:  Massachusetts  decisions    contrary  view,  §  3564. 
right  of  insurer,  vender,  and  vendee    where  sale  is  incomplete— 

executory  contract:  contract  of  sale,  §  3569. 
Stipulation  for  benefit  of  insurance  where  loss  caused  by  carrier's 

neirlkence,  §  3552. 
stipulation  in  bill  of  lading  that  carriers  shall  have  benefit  of  in- 
surance does  not  compel  owner  to  insure.  S  3553. 
subrogation  of  insurers'  agent  to  their  rights:  premium,  §  3580. 
vendor  and  vendee— goods  at  seller's  risk,  §  3570. 
vessel  Impressed  into  naval  service:  subrogation  of  insurer  against 

government,  §  3582. 
where  mortgagor  entitled  to  subrogation  against  insurer,  §  35GG. 
where  no  stipulation  for  subrogation  of  carrier,  § 
where  owner  has  insurance  but  refuses  carrier  the  benefit  there- 
of, §  3555. 
where  provision  in  bill  of  lading  giving  carriers  benefit  of  insur- 
ance cen tliets  with  policy  provisions,  §  3551. 
SUBSCRIPTION  NOTE.     See  Notes,  etc. 
SUBSCRIPTION  OF  POLICY— power  of  agent  as  to,  §  528. 
SI  BSEQUENT  INSURANCE— American  clause:  return  of  premium, 
§  1418. 
consent  of  agent  to,  §  530. 

See  Other  or  Double  and  Over  Insurance. 
STT.STTTUTEP  ('.OOPS,  attachment:  marine  risk.   §   1570. 
SUBSTITUTION   OP   ANOTHER   POLICY  by  consent  of  partner 

binds  linn.  §  1657. 
SUCCESSIVE  CARGOES    description,  §  1732. 
SUCCESSIVE  coops,  after-acquired  property,  fire  risk,  §  1733. 
evidence,  §  3770. 

See  Merchandise. 
SUCCESSIVE  LOSSES— damages,  §  3462. 

See  Losses. 
SUCCESSIVE  PASSAGES,  voyage  consisting  of:  valued  policy:  risk 

on  freight,  §  1616. 
SUCCESSIVE   PERILS.     See  Perils. 
SUCCESSIVE   REMEDIES.     See  Remedies. 

SUCCESSIVE  VOYAGES  or  stages  of  voyage:  seaworthiness,  §  2171. 
"SI  i:  AND  LABOR"  CLAUSE:  abandonment,  §  2987. 
additional  remedy  for  salvage  claims,  §  3489. 
form  of,      2818,  note. 
rescue  clause:  marine,  §  2818. 
SUICIDE— attempt  at.  when  avoids  policy,  §  2(148. 
burden  of  proof.  §  3319. 

delirium  caused  by  tetanns:  proximate  cause,  §  2833. 
effeel  of  warranty  against,  §  2095. 
evidence  of,  §  3774. 
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SUICIDE-Continued. 

evidence  of  fraudulent  intent,  §  3783. 
presumption,  §§  2865,  3773. 

statement  in  proofs  that  death  caused  by  not  conclusive,  §  3319. 
whether  condition  upholding  is  void,  §§  2532,  2641-2644. 
See  Excepted  Risks  and  Losses. 
SUICIDE  AND  LIKE  CLAUSES— 

opinions  of  text-writers.  §  2661,  note, 
rule  in  Alabama,  §  2661,  note, 
rule  in  England,  §  2661,  note, 
rule  in  Georgia,  §  2661,  note, 
rule  in  Illinois,  §  2(561,  note, 
rule  in  Indiana,  §  2661,  note, 
rule  in  Iowa,  §  2661,  note, 
rule  in  Kentucky,  §  2661,  note, 
rule  in  Louisiana,  §  2661,  note, 
rule  in  Maine,  §  2661,  note, 
rule  in  Maryland,  §  2661,  note, 
rule  in  Massachusetts,  §  2661,  note, 
rule  in  Michigan,  §  2661,  note, 
rule  in  Minnesota,  §  2661,  note, 
rule  in  Missouri  case,  §  2661,  note, 
rule  in  New  York,  §  2661,  note, 
rule  in  Ohio,  §  2661,  note, 
rule  in  Pennsylvania.  §  2661,  note, 
rule  in  Tennessee,  §  2661.  note, 
rule  in  Texas,  §  2661,  note, 
rule  in  United  States  courts,  §  2661,  note, 
rule  in  Vermont,  §  2661,  note. 
SUMMONS— alias  summons,  §  3468. 

as  affecting  commencement  of  action.  §  3187. 
inability  to  serve:  time  limit  for  suing.  §  3215. 
SUNDAY— accident  while  hunting  on:  violation  of  law,  §  2610. 
assessment  falling  due  on,  §  1259. 
hunting  on:  death  in  violation  of  law,  §  2610. 
policy  executed  on,  §  2534. 
premium  maturing  on,  §  1129. 
premium  note  executed,  §  2534. 
when  last  day  limited  for  suing  falls  on,  §  3202. 
work:  warranty:  unlawful  act  not  implied,  §  2102. 
SUNSTROKE  and  death,  §  2S66. 

SUPERCARGO— certificate  of,  to  show  interest  in  cargo.  §  3763. 
insurable  interest,  §§  931,  1023. 

master,  who  is,  fraudulently  converts  cargo:  barratry,  §  2742. 
power  of,  to  insure,  §  624. 

purchase  by  of  ship:  waiver  of  abandonment,  §  3017. 
SUPERINTENDENT  OF  COMPANY.     See  Agent. 
SUPERINTENDENT  OF   INSURANCE— delay  of   statement   to,    § 
115. 
reports  to,  §  327. 
SUPPLIES  OF  SHIP:  master's  authority,  §  3119. 
SUPREME  LODGE— report  of  death  to,  §  3310. 

See  Lodge. 
SUPREME  SECRETARY— when  may  notify  subordinate  secretaries 

to  collect  assessment,  §  1292. 
SURETIES  as  related  to  subrogation,  §  3537,  note. 

notice  to:  action  on  agent's  bond:  laches  of  principal,  §  709. 
on  bonds  for  performance  of  obligations,  §  27<i(>. 
policy  payable  to:  subrogation  of  debtor,  §  3562. 
See  Bond. 
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si  i;i;i'V    employee's  fidelity,  8  2766. 

insurer  againsl  bad  debts  is  not,  §  13. 

on  a]  peal    Insurable  Interesl  of,  g  p.".7. 

statute  forbidding  married  woman  becoming:  assignment  of  pol- 
icy, §  844. 

li  sui <  l-  is  not  a,  g  13,  note. 
SURETYSHIP— §  2766. 

action  on  agent's  bond:  prior  defaults,  §  710. 
SURGEONS    expen  ami  opinion  evidence,  g  3813. 
si  RGICAL  OPERATION    death:  proximate  cause,  §  2S33. 

to  relieve  patient:  accidenl  risk.  §  2629. 
SURPLUS  in  tontine  insurance,  S  11. 

short  interest,  proportionate  return  of  premium,  §1411. 
See  Fund:   Profits. 
SURPLUSAGE  IN  PROOFS  OF  LOSS,  §  3319. 
SURRENDER— certificate,  §  882,  note. 

certificate:  liability  to  assessments,  §  1208. 

liability  to  assessments  after.  §  12GK. 

of  life  policy,  dependent  upon  Beneficiary's  consent.  §  1051. 

of  policy  and  new  one  taken:  insolvency:  damages,  §  3595. 

Of  policy  at  pleasure  of  assured  does  not  entitle  to  return  of  pre- 
mium, §  1420. 

ot  policy  avoided  for  mental  Incapacity  by  beneficiary,  §  854. 

of  policy  by  mistake:  equity,  §  3508. 

of  policy  cannot  be  made  without  consent  of  beneficiary:  life  pol- 
icy, §  853. 

of  policy,  executor  no  power  to  surrender  on  death  of  wife:  wife 
and  children  as  beneficiaries,  §  850. 

Of  policy  for  cancellation  by  mistake  of  agent,  §  1047. 

of  policy:  liability  on  note  after,  §  1220. 

of  policy:  liability  on  note  until.  §  1220. 

of  policy:  minor's  consent  to,  not  binding,  §  855. 

of  policy  on  nonpayment  of  note:  parol  agreement  for,   void,   § 
1213. 

of  policy:  payment  of  unearned  premium  as  condition  precedent, 
§  1393. 

of  policy:  proceeds  of:  when  wife  and  not  husband  entitled  to,  § 
810. 

of  policy:  rescission  by  assured,  §  1047. 

of  policy:  rescission  or  avoidance  of  compromise  or  release,   § 
1054. 

of  policy:  return  of  proportionate  premium,  §  1393. 

of  policy:  wife  and   children   as  beneficiaries:  wife  deceased  at 
time  of  issuing:  paid-up  policy.  §  857. 

right  of  assured  to  surrender  life  policy  dependent  upon  benefi- 
ciary's consent,  §  1G51. 

value  of  lite  policy   at  time  of    insolvency:    assignee's  right,    § 
3599. 

value  of  policy:  action  by  husband,  §  3G2.". 

value  of  policy  when  not  lost.   §g    1182,  1183. 
See  Rescission,  etc. 
SURVEYS  .tnd  decrees:  rotten  clause:  evidence  of  seaworthiness,  § 
37S8. 

cos!  of:  general  average,  §  3427. 

cost  of  :  pari  of  loss:  damages,  §  3452. 

effect  of,  on  seaworthiness,  g  2158. 

examination   as   affecting   assurer's   knowledge:   concealment,    § 
1851. 

expenses  of  in  home  port  after  repairs,  §  3112. 

expenses  of:  recovery,   g   2717. 

expenses  of,  to  ascertain  extent  and  cause  of  loss,  §  3106. 
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SP  RYE  YS— Continued. 

expenses  of  to  ascertain  extent  of  repairs,  §  310G. 

in  home  port:  expense  of:  general  average,  §  3427. 

marine  proofs  of  loss,  §  3279. 

on  ship  and  cargo:  port  of  refuge  expenses,  §  3112. 

reference  to:  warranties,  §§  1959,  1960. 
SURVIVING  CHILDREN  as  beneficiaries:  second  marriage,  §  826. 
SURYIYOR  as  beneficiary,  §  796. 

of  firm:  termination  of  agency,  §  721. 

tontine  plan:  dividend  or  profits.   §  11. 

wife  and  daughters  as  beneficiaries:  who  entitled  to  fund,  §  806. 

wife  or  any  wife  that  may  survive  and  minor  children  as  bene- 
ficiaries, §  808. 
SURVIVORSHIP:  "children"  where  no  children  survive:  beneficiar- 
ies, §  766. 
SUSPENSION   of  claim:  refusal  to  submit  to  "examination  under 
oath,"  §  3330. 

of  insurance  by  change  of  interest:  code.  §  904.  note. 

of  lodge:  death  of  member  during:  assessments,  §  1282. 

of  marine  risk:  other  insurance,  §  2460. 

of  member,  §  882,  note. 

of  member:  assessments,  §  1260. 

of  member:  liability  to  assessment  after,  §  1256. 

of  member:  restoration,  revival,   §   1276. 

of  member:  right  of  beneficiary  to  recover,  §  865. 

of  operation  of  statute  limitations.  §  3224. 

of  policy  during  temporary  prohibited  use,  §  2212. 

of  policy  while  matured  premium  note  unpaid:  validity  of,  §  2510. 

of  risk,  §  1473. 

of  risk  is  not  being  "sold  or  laid  up,"  §  1424. 

of  risk  for  nonpayment  of  note:  stipulation,  §  1209. 

of  risk:  liability  on  note  after,  §  1227. 

of  risk:  temporary  increase  of  risk,  §  2239. 

risk:  note  for  entire  premium.  §  1210. 

when  temporary  if  risk,  §  2216. 

See  Member:  Risk. 
SUSPICIONS:  concealment.  §§  1796,  1797,  1862. 
SWEARING.     See  Verification. 

SWEATING— excepted  liability:  bill  of  lading,  §  2678. 
"SYDNEY  HARBOR"— includes  what,  §  1505. 
TACKLE  necessary:  seaworthiness,  §  2161. 

of  ship:  sale  of  by  master:  barratry,  §  2742. 
See  Ship's  Furniture. 
TAIL.    See  Tenant. 
TALLOW— deckload.  §  3419,  note. 
TANKS  FILLED,  ETC.— continuing  warranty,  §  2078. 
TARIFF— duties  on  goods:  damages,  §  3456. 
TAX  is  property  and  not  franchise  tax,  §  327,  note. 

on  goods  in  bond:  damages,  §  3456. 

payment  of  license,  tax  of  fee.  §  327. 

sale  coupled  with  foreclosure  title:  disclosure,  §  2043. 
See  Statute. 
TAXATION  by  state  of  entire  amount  of  premiums— constitutional, 
§  327,  note. 

capital  of  mutual  company.  §  327.  note. 

capital  or  accumulated  premiums:  mutual  companies,  §  327. 

capital  stock  invested  in  IT.  S.  bonds  not  exempt,  §  327,  note. 

capital   stock   of   mutual   life   company— unredeemed   guaranteed 
capital,  §  327,  note. 

clnssps  of  property  liable:  taxation  by  municipal  corporations,  § 
327,  note. 
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corporate  property,  S  .'527. 

deduction  from  asset-,  g  .",27.  note. 

eai  oed  premiums,  S  327.  note. 

English  Income  tax  acl   L853,  §  327,  note. 

English  joint  stock  companies,  g  '■'>-'.  note. 

foreign  company  not  liable  Cor,  of  capital  invested  in  U.  S.  bonds, 

§  328,  note, 
foreign  corporation  cannot  object  that  tax   not   uniform,   §  328, 

Hole. 

Income  tax  act  of  1866  <>n  premiums,  etc..  not  direcl  tax,  §  327. 

Inequality:  singling  nut  for  taxation,  S  327,  note. 

legislature  may  discriminate  as  to  between  domestic  and  foreign 
corporal  inns,  g  328,  aote. 

mortgages:  deduction  from  nel  assets,  §  .",27,  note. 

not  on  foreign  company  but  on  agent— not  affected  by  revenue  act 
— Tenn<  ssee,  §  328,  note. 

place  where  business  is  for  stocks,  bonds,  etc.,  §  327,  note. 

premiums  uncollected:  foreign  corporations,  g  327. 

surplus  profits  of  mutual  companies,  §  327,  note. 

uniformity  of:  retaliatory  and  anticompact  laws:  constitutional- 
ity of,  §  329. 

-what   is  "property,"  §  327. 
TANKS    lien  for.  delinquent  taxes,  warranty,   §  2021. 
TECHNICAL,  ETC.,  WORDS- construction  of,  g  217. 

See  Evidence,  Expert,  etc.;  Terms    and    Definitions;  Words  and 
Phrases. 
TELEGRAPH— duty  of  ajrent  to  communicate   information  of  dis- 
aster    concealment.  §  050. 
TELEGRAPH  CABLE— loss,  §  2819. 
TEMPERANCE— evidence:  application.  §  3792. 

See  Particular  Representations. 
TEMPERATE  HABITS— temperance:  construed,  §  2096. 
TEMPORARILY  LANDED  GOODS— how  far    covered    by    marine 

risk,  g  1565. 
TEMPORARY  ailments— sound  health,  §  2004. 

and  permanent  repairs  of  ship:  one-third  new,  §  3090. 

change  of  risk:  suspension  of  risk-.  §  147.".. 

delay  of  voyage:  continuance  of  risk.  §  1526. 

deviation  and  return  to  course:  prior  loss.  §§  2372,  2373. 

disability  excluded  by  "permanent,"  §  3035. 

disuse  of  pumps:  warranty,  §  2078. 

Increase  of  risk,  §  2239. 

insurance:  statute,  §§  1191,  1193,  note. 

landing  of  ship's  furniture,  etc.:  continuance  of  risk,   §1535. 

removal  of  poods,  suspension  risk,  §  1473. 

repairs:  expenses  of:  general  and  particular  average,  S  3097. 

repairs:  new  for  old:  deductions:  general  average,  §  3429. 

repairs:  one-third  newT,  §  3429. 

prohibited  use:  suspension  of  risk,  5  2212. 

suspension  of  business:  Increase  of  risk,  §  2216. 

Violation  of  condition.  §  2239. 

where  other  insurance  is,  §  2459. 

See  Locality:  Description  of  Property. 
"TEN  YEAS    DIVIDEND   SYSTEM,"   g  11. 

TENANCY— whether  exists  between  vendor  and  vendee  in  posses- 
sion under  contract  for  purchase,  5  !>"<». 
TENANTS— acts  of:  increase  of  risk,  §  2222. 

at    sufferance:   Insurable   interest  of,   §  903. 

breach  of  warranty  by,  §  1970. 
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TENANTS— Continued. 

by  curtesy:  description  of  interest,  §  1694. 

by  curtesy:  husband's  interest  in  property  deeded  to  wife:  alien- 
ation, §2290. 
by  curtesy:  insurable  interest  of,  §  969. 
change  of:  increase  of  risk,  §  2223. 
for  life  and  remainderman  joining  in  insurance,  §  966. 
for  life:  description  of  interest,  §  2056. 
for  life:  insurable  interest  of,  §  964. 
in  common — authority  of,  §  617. 
in  common:  insurable  interest  of,  §  968. 
in  common:  other  insurance,  §  2468. 
in  common:  two  or  more  beneficiaries:  payment,  §  874. 
in  tail,  representation  of  interest,  §  2056. 
liability  to  pay  rent:  release  of  insurer,  §  2820. 
negligence  of,  §  2840. 

per  autre  vie:  life  risk:  insurable  interest  of,  §  967. 
use  and  occupation:  warranty,  §  2111. 
TENDER  after  payment  of  overdue  premiums  unconditionally  re- 
quested, §  1127. 
mortgagee's  action:  defenses,  §  3738. 
of  assessments:  frequency  of  tender,  §  1280. 
of  installments  on  premium  notes,  §  1234. 

of  premiums:  actual  production  of  money  unnecessary  after  per- 
emptory refusal  to  accept,  §  1125. 
of  premiums  after— delivery  up  of  policy  fraudulently  induced  by 

agent,  §  1124. 
of  premiums  as  prerequisite  to  action,  §  1128. 
of  premiums  due  after  surrender  of  policy  fraudulently  obtained: 

revival,  §  1322. 
of  premiums:  frequency  of,  §  1123. 
of  premiums— generally,  §  1122. 
of  premiums:  in  what  funds,  §  1122. 
of  premiums  on  cancellation,  §  1671. 
of  premiums:  ratification  of  payment  may  relate  back  to  time  of 

tender,  §  1126. 
of  premiums:  renewal  of  policy,  §  1122. 
of  premiums  to  agent,  §  1122. 

of  premiums  where  contract  wrongfully  terminated,  §  1659. 
of  proportionate  premium:  mortgagee  as  payee:  termination  of 

risk,  §  2314. 
of  unearned  premium,  §§  76,  1393. 
premium  after  loss:  when  no  contract,  §  70. 
unconditional  offer  to  accept  overdue  premium,  §  1366. 
TERM  INSURED— specified  in  policy,  §  177. 
TERMINATION  OF  AGENCY  as  to  assured,  §  720. 
war,  §  719. 

See  Agents:  Revocation. 
TERMINATION  OF  CONTRACT— liability  on  note  after,  §  1226. 
TERMINATION  OF  RISK.     See  Risk. 
TERMINI— description  of  voyage,  §  2365. 
TERMS  AND  DEFINITIONS— abandonment,  §  2892 
accident,  §  2S63. 
accident  insurance,  §  8. 
affirmative  warranty,  §  1946. 
assessments,  §  1245. 
"average,"  §  3407. 
barratry,  §  2741. 
blanket  policy,  §  157. 
by-laws,  §  364. 


IN  I.  IX. 

TERMS  A.ND  DEFINITIONS— Continued, 
capture,  $  L'T  18. 
casualty  Insurance,  §  9. 
certificate,  S  i  i<;. 

"<i\  il  commol  Ion,"  §  2581. 

concealment,   g  L786. 

contract  to  Indemnify  assured  for  bank's  default  Is  contract  of  ln- 

surance,  §  ". 
deviation,  g  2369. 
"disease,"  g  2003. 
endowment  Insurance,  §  10. 
explosion,  §  ut<  '.->. 
express  warranty,  §  in  1 1. 
fallen  building,  g  u;t:;. 
fire  Insurance,  §  »;. 
floating  policy,  s  157. 
guarantee  insurance.  §  12. 
Implied   warranty.   S   1 ! » ir». 
Insurable  Interest,  s  887. 
insurance,  S  2. 

"insured"  and  "assured''  synonymous,  §  t. 
Insurer,  §  .0.2."i. 
"insurrection,"  §  2581. 
interest  policy,  §  155. 
"invasion."  §  2581. 
"jettison."  §3404. 
lieen-c:  Illegal  trade,  §  2570. 
life  insurance,  §  7. 
marine  insurance.  §  5. 
misrepresentation,  §  1S84. 
mixed  policy,  §  169. 
mutual  insurance  companies,  §  340. 
neutral  property.  §  2124. 
"occupation,"   §  2S70. 
open  policy.  §  156. 
other  or  double  insurance,  §  2455. 
over-insurance,  §  24.~r;. 
perils  of  the  sea,  §§  2797-2799. 
piracy,  §  2804. 
policy,  s   1  I.",. 
premium,  §  1083. 
"prescription,"  §  2f«70. 
railway  accident,  §  2sfif5,  note. 
real  estate  and  title  insurance,  §  13. 
reinsurance,  §  1 12. 
representation,  S  1SS3. 
"riot."   g   2581. 
running  policy,  §  ir>7. 

'•safely    landed."    ?    1566. 

sanitan  inspection  of  buildings,  etc.,  Is  not  Insurance,  §  4. 
sea  Insurance,  §  5. 
seaworthiness,  s  1497. 

shi]).  §   17C7. 

stock  Insurance  company,  §  326. 
stranding,  §  lisp;, 
time  policy,  §  170. 
litle  insurance,  ii   in. 
Tontine  insurance.  §  n. 
"usurped  power."  g  2581. 
valued  policy,  g   159. 
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TERMS  AND  DEFINITIONS— Continued, 
voyage  policy,  §  174. 
wager  policies,   §  14S. 

See  Words  and  Phrases. 
TESTAMENTARY  DISPOSITION.     See  Will. 
TETANUS— accidental  shooting:  death:  proximate  cause,  §  2833. 
THANKSGIVING  DAY— premium  due  on,  §  1130. 
THEFT-fire  risk,  §  2821. 

insurer  on  payment  subrogated  to  insured's  rights  against  ship- 
owner. §  3538. 
loss  by  excepted,  §  2596. 
marine  proofs  of  loss,  §  3279. 
of  master  and  crew:  barratry.  §  2742. 
See  Thieves. 
•THENCE"  or  "FROM"  used  in  reference  to  intermediate  ports,  § 

1514. 
THIEVES— marine  risk,  §  2804. 

See  Theft. 
THIRD  PARTIES— representations  to.  5  1932. 

THREE-FOURTHS  CASH   MARKET   VALUE— damages,    §   34G1. 
THREE-FOURTHS  LIABILITY— damages,  §  3461. 

See  Stranger. 
TIMBER  HOLDS  defective:  seaworthiness,   §  2161. 
TIMBERS  decayed:  seaworthiness.  §  2161. 

TIME  and  place:  basis  of  contributory  values:  general  average.   § 
3432. 
as  a  factor  in  the  question  of  temporary  increase  of  risk,  §  2239. 
of  abandonment  kept  in  abeyance  by  stipulation.  §  2967. 
computation  of:  accident  risk:  death  within  ninety  days,  §  2868. 
computation  of  as  to  days  allowed  for  payment  assessment,  etc.: 

notice,    §   1339. 
computation  of:  attachment  and  duration  of  risk,  §  1446. 
computation  of:  time  policy,  §  171. 
delay  in  acting  on  application,  §  57. 

extended  for  payment  of  premiums:  computation  of  time,  §  1110. 
for  termination  of  policy  on  notice:  whether  must  be  reasonable 

or  risk  ends  eo  instanti,  §  1665. 
in  life  risk  to  which  affirmative  warranty  relates,  indefinite,   § 

1968. 
limitation  in  policy:  termination  of  risk,  §  1450. 
limited:  when  commences  to  run.     See  Limitation  Clauses,  etc. 
loss  of:  accident  risk.  §  2870. 
of  making  contract  is  that  to  which  concealment  is  referred,  §§ 

1790,  1856. 
must  be  reasonable  where  one  required  to  do  act  on  notice,  § 

1662.  note, 
reasonable  time  for  making  abandonment,  §§  2961-2966. 
reasonable  time:  proofs  of  loss,  §  3297. 
reasonable  time:  service  of  notice  of  loss.  §  3292. 
richt  to  rescind  or  cancel  must  be  exercised  within  reasonable 

time,  §  1661. 
specified  for  cancellation  governs,  §  1661. 
to  which  affirmative  warranty  relates,  specified,  §  1967. 
to  which  breach  of  warranty  relates.   §§1953-1955. 
to  which  representation  refers,  §  1921. 
to  which  warranty  may  relate,  §  1944. 
to  which  warranty  of  seaworthiness  relates.  §  2172. 
unreasonable  delay  in  acting  on  application.   §  57. 
when   abandonment  takes  effect,   §§   2945,   2946. 
when  interest  must  exist,   §  901. 
when  liability  of  insolvent  insurers  fixed.  §  3595. 

See  Conditions;   Limitation  Clauses;   Reasonable  Time. 


IN  1. 1  X. 

TIME  POLICIES    aggregation  of  losses:  average,  §§  2703,  2711,  2712. 

",ii  Bea  ':  duration  of  risk,  S  1506. 

attachment  and  duration  of  risk,  §  1489. 

attachment,  etc.,  of  risk,  the  voyage  being  described,  §  1403. 

certain  waters  prohibited,  §  2.374. 

construction  of  stipulations  as  to  construction  of  risk,  §  1403. 

continuing  warranty:  seaworthiness,  §  2175. 

defined,   g   170. 

duration  of  risk  limited  by  English  statute,  §  14S0,  note. 

goods  "to  be  shipped":  attachment  risk,  §  1567. 

goods  "to  be  shipped":  "shipped"  construed,  §  1567. 

Intent  to  insure  vessel  on  time  Irrespective  of  place,  §§1401,2013, 
note. 

ni;i.\   be  retroactive:  attachmenl  risk,  §  1444. 

navigation  limited:  deviation.  §  2374. 

"on  a  passage,"  duration  of  risk,  §  1506. 

repairs  by  master,  §  2176. 

termination  of  risk,  §  1530. 

voyage  described  by  termini:  rules,  §  1403. 

wages,  etc.  of  crew:  general  average,  §  3426. 

whether  warranty  of  seaworthiness  in,  §§  2152-2155. 
See  Policy. 
TITLK  acquired  and  held  by  assurers  under  distinct  right:  abandon- 
ment, §  20S0. 

and  interest:  sale  or  transfer  of:  agreement  with  carrier  for  bene- 
fit of  Insurance,  §§  3545-3540. 

and  eucumbrances:  agent's  misrepresentations  and  knowledge,  § 
40G. 

change  in,  §  2238. 

change  of:  reinsurance,  §  122. 

change  of:  sale  with  mortgage  back:  alienation,  §§  2260-2261. 

change  of:  waiver  by  demand  for  proofs  of  loss,  §  3368. 

conditional  an  insurable  interest,  §  807,  note. 

disclosure  of,  §  2015. 

equitable  title:  insurable  interest.  §  806. 

existing,  coupled  with  an  expectancy,   an   insurable  interest,   § 
807. 

how  far  transferred  by  abandonment,  §  2979. 

inquiry  necessary  to  disclosure,  §  2015. 

legal  title:  insurable  interest,  §  S06. 

perfect  and  complete:  when  must  exist  at  time  of  loss:  insurable 
interest,  §  897. 

property  on  leased  ground:  misdescription:  agent's  mistake:  ap- 
plication, §  472. 

public  records  of;  effect  upon  insurer's  knowledge:  concealment, 
§  1S53. 

to  real  estate:  receiver,  §  3593. 

waiver  by  agent  where  title  differs  from  that  stated,  §  307. 

waiver  by   vice-president,   §  400. 

whether  an  equitable  title  need  be  disclosed.  §  1821. 

which  will  enable  Insured  to  transfer  by  abandonment.  ?  2028. 

See  Alienation;  Equitable  Title:   Insurable  Interest;   Interest  and 
Title:    Ownership. 
TITLE  AND  REAL  ESTATE  IXSTKANCE— defined,  §  13. 
TITLE  BOND.     See  Bond  for  Deed. 

title  Insurer  not  a  surety,  §  13. 
TITLE  GUARANTY— mortgagee:  defects  in  mortgagor's  title,  §  2822. 

Obligation   to  defend   mortgagor's  title,   §2822. 

origin  of,  §  lx. 

unmarketnbleness  of  mortgage,  §  2704. 
TOBACCO— "moderate"  use  of.  §  L'"07. 


INDEX. 


3931 


TOLLS— loss  of,  §  280G. 

lost  011  bridge  rebuilding  not  recoverable,  §  1760. 
TONNAGE.     See  Registered  Tonnage. 
TONTINE  INSURANCE— defined,   §   11. 

surplus  or  profits,  §  11. 
TONTINE  POLICY— accounting,  §§  309.  3518. 

apportionment  of  fund:  when  beneficiary  not  bound  by,  §  864. 

dividends,  §  11. 

equity:  accounting,  §  309. 

holder  is  creditor  at  termination  of  period,  §  309. 

trust  relation.  §  309. 

when  beneficiary  not  bound  by  action  by  company  s  officers  in 
fixing  profits,  §  864. 
TONTINE   SYSTEM— relation  of  parties,   §  309. 
TORCHLIGHT— vessel  showing:  collision,  §  2751,  note. 
TORNADO— evidence  to  show  that  storm  was  a,  §  3768. 

livestock  injured  by:  damages,  §  3454. 

loss  by,  §  2825. 

may  be  covered  by  insurance  against  lightning,  §  2825. 

plate  glass,  §  2634. 

proximate  cause,  §  2833. 

See  Excepted  Risks  and  Losses 
TOT\L  ABSTINENCE— "temperate"  does  not  mean.  §2613. 
TOTAL    LOSS    AND    TOTAL    DISABILITY— FIRE    AND    ACCI- 
DENT. 

construction  of  the  words,  "total  and  permanent  disability,"   § 
3032. 

"permanent"  disability  excludes  that  which  is  merely  temporary, 

§  3035. 
"total"  and  "partial  total"  disability:  loss  of  a  foot  or  feet,  eye  or 

eyes,  §  3034. 
"total  and  permanent  disability,"  §  3032. 
total  disability  and   death:  proof  of:    when  time:    when  notice 

commences,  §  3284. 
total  disability:  notice  and  full  particulars  of,  §  3335. 
"total    disability":    "permanently    disabled":  "wholly    disabled," 

etc.:  accident  and  benefit  insurances,  §  3031. 
total  loss  by  fire:  new  for  old:  damages,  §  3455. 
total  loss,  building,  §  3025. 

total  loss  under  policy  issued  after  loss  by  fire,  and  before  build- 
ing repaired,  §  3030. 
totallv  destroyed:  arbitration  and  award,  §  3241. 
valued  policv  laws.  §§  163.  3026-3029. 
"wholly  destroyed":  "totally  destroyed."  §§3028.  3029. 
"wholly  destroyed:"   "totally  destroyed":  how  far  marine  cases 

analogous,    §3026. 
"wholly  destroyed":  "totally  destroyed":  how  far  valued  policy 

cases  analogous,  §  3027. 
"wholly  disabled."  insured  under  two  occupations,  §  3033. 
TOTAL  LOSS:  MARINE— abandonment:  when,  and  when  not,  neces- 
sary to  recover:  sale,   §§  3123,  3124. 
aggregation  of  expenses,  transshipping,  etc.  of  cargo,  §  3099. 
arbitration   and   award,    §   3241. 

averred,  partial  loss  may  be  recovered,  §§  3454,  3771. 
cargo:  open  policy:  damages,  §  3454. 
consequent  upon  injury  during  risk,  §  2792. 
deductions:   damages,    §   3455. 
freight:  damages  open  policy,  §  3454. 
goods,  etc.:  return  of  premium,  §  1394. 
goods  shipped:  measure  of  damages,  §  3154. 
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TOTAL  T.nss:  MARINE— Continued. 

invoice  price  of  uoods:  deductions:  damages,  5  3455. 

n<  ■  i  ssar;  Bale  of  cargo,  g  3 151. 

of  part  of  th«'  whole:  marine  risk.  §  2707,  note. 

partial  loss  may  be  proven,  g  .".771. 

paymenl  of:  subrogation,  §  :;r..".v 

risk  on  freight  against:  not  ended  by  delivery  of  some  goods  at 
intermediate  port,  g   L619. 

sale:  g  3125. 

sale  by  master  who  is  pari  owner,  g  3454. 

sale  ol  part  of  jettisoned  cargo  saved:  diligence  to  avoid  sale,  § 
3052. 

separate  articles:  damages.  §  3454. 

ship:  open  policy:  damages,  g  3454. 

Bpedtic  articles:  goods:  general  designation  of  goods,  §  2710. 

sufficiency   of  notice  and  proofs,  g  3338. 

with  relation  to  increase  of  freight:  transshipment,  §  283G,  note. 
See  Abandonment;  Freight. 
"TOTALLY  DESTROYED"— fixe  risk.  §§  3i  o;-yo29. 
TOW  breaking  away  from  tug:  proximate  cause,  g  2S33. 
TOW  ,\m»  assist  VESSELS— liberty  to,  g  2398. 
TOWAGE  charges  added:  one-third  new,  §  3084. 

excluded:  adjustment:  one-third  new.  §3080. 

from  port  of  refuge:  general  average,  §  3427. 

to  place  of  final  repairs:  general  average,  §  3441. 

port  of  refuge  expenses,  §  3112. 
TOWED— "lying  up  as  aforesaid":  covers  boat  being  towed.  §2675. 
TOWING— boats  separated  by  storm,  stranded  and  closed  in  by  ice, 
§  2G76. 

ropes  decayed:  seaworthiness,  §  2161. 

vessel:  degree  of  skill:  collision.  §  2751,  note. 

vessel:  delay  for:  deviation,  g  L'ii!7. 

vessel  sunk  and  raised:  adjustment,  §  3107. 
TRADE  and  employment  of  ship  must  be  lawful,  etc.,  §  2098. 

annual  returns:  credit  insurance,  §  27Sb\ 

course  of  in  unloading  and  reshipping,  g  258. 

engaging  in,  in  expectation  of  repeal  of  law  Interdicting  it,  § 

exigencies  of:  effect  as  to  deviation.  §  2HV. 

general  course  and  incidents  of,  presumed  known  to  insurer.  § 
is::.-,. 

hazardous:  use  and  occupation.  §  2104. 

illicit:  inn  legalized  by  unauthorized  permission  of  government 
official,  g  2682. 

illicit  or  contraband:  warranty  against,  and  against  seizure  there- 
for,   g    LV,SL>. 

Insured  unlawful:  unlawful  business  on  insured  property,  >>  2536. 

liberty  to.    See  Change  of  Voyage;  Deviation  and  Liberty  clauses. 

license  to  cannot  operate  retroactively:  return  of  premium,  >i  1403. 

license  to:  war,  §  293. 

limited  or  prohibited:  marine  risk,  §  2681. 

made  Illegal  arbitrarily  by  foreign  power.  §  2682. 

made   unlawful    by    accident   over   which    assured    no    control     § 

iv.sj. 
noncompliance  with  statute  Imposing  penalty:  Illegality,  g  2542. 
of  ship:  warranty  as  to.  g  2098. 

prohibited  by  foreign  laws:  Illegal  insurances,  ;>  2540. 
prohibited  during  peace:  war:  neutrals,  §  2134. 
us:ip'  of  another  similar  trade,  t;  255. 
Which  would  Otherwise  be  invalid  may  be  valid  through  necessity 

§  2543. 
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with  common  enemy  by:  subject  one  of  allied  powers.  §  2564. 
with  enemy:  absence  of  intent  to  violate  law  no  excuse,  §  2559. 
with  enemy:  prior  valid  character  of  cargo,  §2547. 
with  port  occupied  by  enemy's  forces,  §  2565. 
See  Illegal  Trade. 
TRADES— "specially   hazardous"   and   "extrahazardous":   prohibited 

use,  §  2219. 
TRADING  at  port.    See  Change  of  Voyage;  Deviation  and  Liberty 
Clauses, 
by  domiciled  alien  with  enemies  of  mother  country,  §  2682. 
purposes,  goods  landed  temporarily  for:  how  far  covered  by  ma- 
rine risk,  §  1565. 
voyage  goods  lost  in  transportation  to  ship:  usage,  §  258. 
voyage:  goods  subsequently    loaded:    attachment    risk,   §§  1570, 

1571. 
voyage:  ship  loading  from  port  to  port:  contract  for  cargo:  risk 

on  freight,  §  1612. 
voyage:  successive  cargoes:  time  policy,  §  172. 
voyage:  time  policy,  §  172. 

with  euemy:  mistake  or  iguorance  no  excuse,  §  285. 
TRAFFIC.    See  Trade. 
TRAIN— entering  or  leaving  when  moving,  §  2622. 

See  Railroad. 
TRANSFER  of  insurance  by  agent  to  another  company:  custom,  § 
452. 
of  policy:  notice  of  to  broker,  §  635. 
TRANSPORTATION.    See  Cargo. 
TRANSSHIPMENT.    See  Repairs;  Fifty  Per  Cent  Rule,  etc;  Reship- 

ment. 
TRAVEL— accident,  §  2871. 

residence,  etc.    See  Conditions  Voiding  Policy, 
walking  as  part  of  continuous  journey:  accident,  §  2872. 
TRAVELERS— accident  ticket  to  may  protect  locomotive  engineer,  § 

2867. 
TRAVERSE— §  3696. 
TREASURE— description,  §  1754. 

TREASURER  can  not  ratify  and  make  valid  invalid  contracts,   § 
1288,  note, 
of  local  lodge  may  be  trustee,  §  628. 
of  mutual  company:  action  by,  §  3652. 
of  shipping  club:  joinder  of  parties  defendant,  §  3647. 
See  Agents:  State  Treasurer. 
TREATIES— binding  force  of:    Trade,  etc.  of  ship,  §  2098. 
contract  presumed  to  be  made  with  reference  to,  §  194. 
insurance  in  contravention  of,  §  2540. 
TRESPASS  not  a  "known  violation  of  law,"  §  2609. 
TRESPASSER  OR  MERE  INTRUDER— insurable  interest  of,  §  991. 
TRIBUNAL.     See  Mutual  Benefit  Society. 
TROVER  for  policy  executed  but  not  delivered,  §  3469. 
TRUSS— wealing  truss:  answers.  §  2012. 

TRUST— created  by  naming  child  as  beneficiary:  no  new  designation 
may  be  made:  statute,  §  882. 
dry  trust  in  another  of  legal  title  will  not  void  policy.  §  2052. 
proceeds  of  policy  paid  administrator:  when  a  trust  for  benefi- 
ciary. §  799. 
reconveyance  in.  to  secure  purchase  money:  alienation,  §  2262, 
relation:  "participating  policy"  does  not  create.  §  309. 
tontine  policy.  §  3f>9. 

surplus  or  profits  in  tontine  insurance,  §  11. 
when  created  by  advancements  of  premiums,  §  S50. 
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when  created  In  favor  of  mother  as  beneficiary.  §  850. 

when  surplus  or  profits  are  Dot:  Tontine  policy,  §  86V. 
TRUS'I  DEED  is  not  alienation,  g  2291. 

nondisclosure  of:  warranty,   S   2052. 
TRUST  FUND— assessments  are:  when  claim  which  they  are  levied 

to  meet  is  Illegal,  g  1288. 
TRUST:  IN  TRUST  OR  ON  COMMISSION— §§  92:,.  926,  1727.   1728, 

1730,   1731,  2053. 
TRUSTEE  and  cestui  que  trust:  relation  of  parties  to  contract,  §  309. 

as  beneficiary,  §  797. 

assignment  to,  g  2339. 

authority,  g  627. 

beneficial'?  may  be,  of  fund  though  not  so  designated,  §  850. 

change  of  trustee:  proofs  ol  loss  by,  §  3305. 

delivery  of  policy  to  third  party,  for  assignee,  §  2332. 

description  of  interest,  g  1694. 

each  may  severally  insure  lus  own  Interest,  §  912. 

.  included  under  term  "directors":  statute,  §404,  note. 

for  Minding  up  may  recover  assessments  under  contingent  lia- 
bility clause,  §  1273. 

Insurable  interest,  §  932. 

nonjoinder  of  unknown  shareholders  as  parties,  §  3647. 

of  express  trust:  administrator:  parties  to  action,  §3630. 

of  insolvent:  insurable  interest  of,  §  934. 

of  mutual  benefit  society  no  power  to  vote  back  pay  to  them- 
selves. §  404. 

of  unauthorized  company:  assessments  by,  §  1275. 

parties  to  action,  §  3621. 

payment  to:  equity.  §  3525. 

policy  to:  subrogation,  §  3561. 

purchaser  at  own  sale  under  power  of  sale  in  mortgage:  aliena- 
tion, §  22G3. 

receiver's  possession  is  not  that  of,  §  3592. 

refusal  of  to  allow  name  used  in  suit:  equity,  §  3528. 

treasurer  of  local  lodge  may  be,  g  628. 

vendor  as,  for  Insurance  money  paid  him,  §3525. 

when  may  be  allowed  for  premiums  paid  him,  §  1148. 

when  person  designated  as  beneficiary  treated  as  trustee,  §  729. 

wife  when  trustee  of  fund  and  not  beneficiary,  §  850. 
See  Assignee:  Receiver:  Resulting  Trust. 
TRUSTEE  PROCESS— receiver  not  chargeable  with,   §  3592. 

See  Garnishment. 
TRUSTEESHIP  of  insured  where  abandonment  not  accepted,  §  3117. 
TRUSTS— jurisdiction   of  equity  over  as  connected   with  relief   for 

mismanagement,  etc.,  §  3598. 
TUG    seaworthiness,  §  2161. 
TUG-BOAT— collision,    g   2751,   note. 

employed  in  (owing:  seaworthiness,  §  21fil. 

owners:  whether  common  carriers.  §2815. 
TURNED  AWAY  and  delay  In  port,  §2428. 

blockade:  devial  Ion.  g  2  123. 
TURPENTINE— prohibited  articles,  §  2204. 
TWO-THIRDS  LIABILITY-  damages,  §  3461. 
ULTRA    VIRES    accidenl   insurance  by  newspaper  company,  5  2535. 

agent's  authority,  g  35. 

assumption  risks  of  another  insurer  by  mutual  benefit  societv    § 
115. 

by-law  is.  which  provides  for  payment  annual  deposit  in  lieu  of 
assessments,  §  1247. 
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charter:  corporate  powers,  §  334. 

endowment  insurance  by  beneficiary  association.  §  2518. 

estoppel  mutual  benefit  society:  contract  where  benefit  received, 

§  350. 
expulsion  member:  equity.  §  3520. 
foreign  company  not  complying  with  state  law  estopped  to  plead 

ultra  vires  against  its  contract.  §  331,  note, 
in  establishing  a  guaranty  fund,  §  351. 
parol  contracts,  §§  34-36. 

power  of  mutual  companies  affecting  contract,  §  350. 
transfer  of  assets  by  life  company:  reinsurance,  §  115. 
waiver  of  statutory  provisions,  §  163. 
when  combined  plan  is  not,  S  343. 
when  insurance  of  growing  grain  is,  §  2517. 
See  Powers. 
UNAUTHORIZED  COMPANY.     See  Statute. 
UNCLE  AND  NEPHEW— insurable  interest:  life,  §  1069. 
UNDER-VALUATION.    See  Valuation. 
UNDERWRITER— derivation   of   word.   §  532. 

discharged  before  condition  performed  on  which  return  to  propor- 
tionate premium  based,  §  1394. 
discharged  from  loss  and  condition  satisfied  on  which  return  of 

proportionate  premium  based,  §  1396. 
liability  on  Lloyds  policy:  when  joint,  when  several,  §  335,  note. 
See  Board  of  Underwriters;  Insurer. 
UNDUE  INFLUENCE  in  procuring  assignment  from  beneficiary,  § 

2335. 
UNEARNED  PREMIUM:  assessment  to  pay,  §1301. 

demand  for  payment  of  before  surrender  of  policy,  §  1393. 
must  be  returned  or  tendered  on  cancellation.  §  1671. 
paid  after  loss  and  in  ignorance  thereof:  when  insurer  not  re- 
leased, §  1663. 
tender  of,  §  1393. 

See  Premium;  Rescission  and  Cancellation;  Statutes. 
UNILATERAL    CONTRACT.      See    Contract;    Premiums;    Assess- 
ments. 
"UNINSURED"— policy  on  another  subject:  "honour  policy,"  §  2099. 

warranted  that  "honour  policy."  §  2461. 
UNITED  STATES— debt  due  to:  priority  of  claim:  insolvency,  §  3597. 

See  Statutes. 
UNLAWFUL  acts  of  assured.  §  2851. 
arrests,  restraints,  etc.,  §  2739. 
contract.    See  Void  and  Illegal  Insurances. 
use  of  premises.  §  2218. 

See  Illegal;  Void  and  Illegal  Insurances. 
UNLAWFUL  TRADE.     See  Trade. 

UNLOADING  AND  RELOADING  goods  to  make  vessel  seaworthy: 
etc.:   attachment   risk,    §  1584. 

See  Reshipment;  Repairs,  etc.;  Transshipment. 
UNMARRIED— warranty,  §  2100. 

UNOCCUPIED  dwelling-house:  usage  to  charge  higher  premium.  § 
258. 

See  Vacant  and  Unoccupied. 
UNREGISTERED    ASSOCIATION— legal    existence    of:    companies' 

act.  §  178. 
UNSEAWORTHINESS— jettison  necessitated:  exception  of  perils  of 
the  sea.  §  26S3. 
ship  when  liable  for  jettisoned  cargo.  §  3441. 
See  Seaworthiness. 
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DNSKILLPULNESS  of  agent  or  broker:  amount  of  recovery  for,  | 

717. 

See  Negligence. 
USAGE    adjustment:  one-third  new,   &  3082. 

adjustment:  one-third  new:  rlvei  and  Interior  navigation,  §  3079. 

admissible  where  contracl  ambiguous  or  obscure,  §  246. 

adoption  of  by-laws  by,  S  367. 

agenl  may  be  bound  to  insure  by,  8  669. 

and  exigencies  of  trade:  effecl  as  to  deviation,  §  2418. 

as  affecting  attachment  of  risk  "at  and   from"   foreign   port,   § 

1496. 
as  affecting  description,  §  171:>. 

as  affecting  factor's  promise  to  write  principal  to  effect  Insur- 
ance, §  G09. 
as  affecting  obligation  of  agent  to  effect  insurance.  8  669. 
as  affecting  ordei  of  visiting  ports:  election  of  ports.  §  ir>25. 
:i-  affecting  time  within  which  goods  must  be  landed,  §  1592. 
as  to  adjustment  at  other  places,  §  255. 
as  to  policy  in  writing,  8  31. 
cannui  legalize  an  illegal  act,  §  252. 
consignee's  duty  to  insure.   8  625, 
controls  implied  limitations,  §  254. 
course  of  business  at  place,  §  50. 
course  of  trade  to  govern  meaning  of  general  words  as  to  ports, 

etc.,  §  1508. 
course   of    voyage.    §§  23G6-23G7. 
deck  cargo,  §  3419. 

divergent  of  maritime  countries:  general  average,  §  3402. 
effect  of  as  to  return  of  premium,  §§  1422,  1423. 
effect  of  upon  adjustment,  §  250. 
evidence  of,  §§  258,  259. 
evidence  of  for  carriers  to  be  relieved  of  liability  for  losses,   § 

250,  note. 
evidence  of:  liberal  construction,  §  256. 

evidence  of.  that  premium  not  due  till  delivery  of  policy,  §  S4. 
for  ship  to  carry  certain  documents:  concealment-,  §  1832. 
genera]  matters,  §  237. 
goods  laden  on  deck,  §  172G. 
how  far  part  of  policy,  §  197. 
Inadmissible  to  contradict  or  substantially  vary  the  plain  terms 

of  policy,  §§  247,  248. 
insurers  presumed   acquainted  with,  §§  50,  198. 
may  be  of  recent  origin,  §  242. 
may  determine  whether  contract  exists.  8  50. 
may  require  notice  of  time   when  premiums,  assessments,  etc., 

due,  §  1320. 
may  suspend  attachment  of  risk,  "at  and  from*'  beyond  time  of 

ship's  first  arrival,  8  1502. 
must  be  general,  8  - h>. 
must  be  reasonable,  8  243. 
must  be  uniform,  §  244. 

must  be  well  established  and  notorious.  §  241. 
need  not  be  disclosed:  exceptions  to  rule,  88  1813,  1814. 
of  another  similar  trade  or  place  or  of  another  company,  §255. 
of  Newfoundland  trade:  Intermediate  voyages,  8   1502. 
of  particular  place  may  determine  what  goods  are  covered:  ma- 
rine. 8  1735. 
of  particular  place:  not  to  go  outside  to  effecl  insurance:  agent, 

§  669. 
of  port:  construction  of  descriptive  words  as  to  ship:  warranty, 
§  1966. 
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of  river  boats  to  touch  at  Intermediate  points,  §  2.~>S. 

of  trade,  intermediate  voyage:  liberty  to  touch  and  stay,  etc.: 

continuance  of  risk.  §  1523. 
parol  evidence,  §  3804. 
part  of  the  common  law,  §  238. 

particular  average  adjustment:  one-third  new,  §  3078. 
particular  control  general  usage,  §  2.~>:5. 

parties  may  by  express  contract  include  or  waive  usage,  §  245. 
port  from  loading:  attachment  and  duration  of  risk  on  goods,  § 

15S8. 
pn  sumption  as  to  knowledge  of  usage,  §  239. 
seaAvorthiness  of  foreign  vessel  in  foreign  port,  §  2163. 
to  anchor  outside  of  harbor:  goods  sent  up  in  launches:  duration 

of  risk,  §  1589. 
to  call  at  port  for  pilot:  deviation,  §  2390. 
to  carry  deck  load,  §  2095. 
to  control  rule  of  law,  §§  249,  250. 
to  correct  declaration:  shipments  to  be  subsequently  declared,  § 

1576. 
to  keep  cargo  on  board  after  arrival:  risk  to  port  or  ports  of  dis- 
charge, §  1550. 
to  land  goods  in  lighters,  §  258. 
to  make  written  application:  evidence.  §  31. 
to  put  ashore  to  complete  crew:  deviation,  §  2390. 
to  send  notice  of  time  when  premiums,  assessments,  etc.,  due,  §§ 

1332-1334. 
voyage  must  conform  to  course  fixed  by,  §  175. 
what  is  sufficient  evidence  of,  §  257. 
when  goods  laden  in  shallops,  etc.,  are  covered,  §  1725. 
where  agent  to  insure  departs  from,  §  671. 

whether  it  controls  the  plain  legal  import  or  words  of  policy,  §£ 
249-251. 

See  Construction. 
USE  of  insured  property:  unlawful.  §  2536. 
USE  AND  OCCUPATION.     See     Particular     Representations     and 

Warranties. 
USE:  ILLEGAL  USE.    See  Void  and  Illegal  Insurances. 
USE  PROHIBITED— when  temporary  suspends  risk,  §  2212. 

See  Conditions  Voiding  Policy. 
USURPED  POWER.     See  Excepted  Risks  and  Losses. 
VACANT   AND   UNOCCUPIED— temporary   vacancy   of   factory,    § 
2216,  note. 

See  Conditions  Voiding  Policy. 
VALIDITY  of  assignment  of  life  policy  or  certificate.  §§  914-919. 
of  notes  for  premium  and  premium,  etc.,  notes.  §  1215. 
of  provisions  as  to  assessments,  §  1249. 
of  provisions  as  to  premium,  etc.,  notes,  §  1220. 
See  Conditions:   Statutes  and  other  Titles  throughout  Index. 
VALIDITY  OF  CONDITIONS.     See  Conditions. 
VALIDITY  OF  CONTRACT.    See  Void  and  Illegal  Insurances. 
VALUATION— estimation  of  partial  loss,  §  3452. 
excessive:  disclosure,  §  1S36. 
how  far  conclusive,  §  25. 

in  application:  liability  limited:  damages.  §  3461. 
in  policy  and  value  realized  at  sale:  damages.   §  3452. 
in  policy:  damages:  whole  cargo  not  shipped:  deduction,  §  3455. 
in  policy:  fifty  per  cent  rule:  repairs.   SS  3070-3075. 
in  policy:  freight  loss:  damages,  §  34.". 
in  policy:  general  average  adjustment,  §  3453. 
Joyce,  Vol.  IV.— 247 
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VALUATION    Continued. 
in  valued  policy.  3  25. 

packages  separately  valued:  average,  §§  2706-2709. 
packages  separately  valued:  marine  risk,  §  2705. 
revaluation  by  court:  death  claims:  Insolvency,  §  3596. 
separate  of  cargo  of  several  kinds:  abandonment  of  part,  §  2014. 
two  per  •■'•nt  deduction:  damages,  g  3455. 
undervaluation  in  proofs  of  loss,  §  3320. 

waiver  by  agenl  of  righl  to  have  values  stated  In  detail,  ?  397. 
when  there  Is  and  is  nol  an  Insurance  on  each  separate  package, 

2707. 

See  <  ►ver-valuation. 
VALUE  in  policy— stipulation  as  to,  §  25. 

of  cargo  and  freight,  proof  of:  recovery:  general  average,  ?  3453. 

of  cargo  al  risk  and  nol  of  whole  cargo  forms  basis  of  percent- 
age:  partial  loss,  §  2704. 

of  goods  lost  by  Ore:  damages,  §  3454. 

of  notes  in  gold:  deduction  of:  damages,  §  3456. 

of  policy  at  time  of  dissolution:  basis  of  recovery,  §  3595. 

of  property:  declaration,  g  3678. 

of  property:  evidence,  §S  3769,  3771. 

of  property:  repairs,  etc.  to:  measure  of  damages,  §  3103. 

of  ship:  depreciation  in,  when  added  to  cosl  of  repairs,  §  3io:>,. 

of  ship:  general  average  adjustment,  §  3453. 

of  ship,  premium  and  outfits:  adjustment  and  damages,  §  3452. 

proofs  of  loss  as  evidence  of,  §  3706. 

total  loss  of,  §  2942. 

two-thirds:  three-fourths:  damages,  §  3461. 

warranty  as  to:  substantial  breach,  §  1971. 
"VALUED  AT"— not  conclusive,  §  166. 
VALUED  FREIGHT— accounting  for  freight  as  salvage,  5  2981. 

See  Valued  Policy. 
VALUED  POLICY— attachment  of  goods  on  freight  under:  part  only 
of  ?ronds  laden,  §   L610. 

as  evidence  of  value,  §  3763. 

cases:  "wholly  destroyed":  g  3027. 

evidence  of  amount  of  loss,  §  3771. 

froigld  where  voyage  consists  of  distinct  or  successive  passages, 

§  L616. 

how    far  valuation  conclusive.   §  161 

may  be  shown  to  be  a  wager,  §  151. 

on  freight:  deductions:  damages,  g  3455. 

on  freight  outward  and  homeward  covers  en  eh  voyage.  §  1615. 

on  goods  expected  profits  may  be  Included,  §  1019,  note. 

over-valuation:  fraudulent   valuation,  §§25,  162. 

partial  loss  or  damage,  §§  164,  3452. 

risk  on   freight   may  attach   only    proportionately  to  goods    and 

freigbl  actually  at  risk,  g  1611. 
statutory  regulations,  §  163. 
what  valuation  includes,  g  160. 

See  Policy. 
VALUED  POLICY  LAW— §§    163,  3026-3029. 
measure  or  damages,  g  163,  note, 
obligation  of  Insure*  to  ascertain  insurable  Interest  in  property, 

§  906. 
"wholly  destroyed":  "totally  destroyed,"  §§  3026-3029. 
See  Statutes. 

VALUES    basis  of  contributory  values:  general  average.  §  3432. 

VARIANCE    g  3696. 

VAPORS    contact  with  flame:  explosion,  S  2768. 

exploding  from  contact  with  lighted  lamp:  fire,  §  2593. 
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VEHICLE,    See  Conveyance. 

VEHICLE  POLICIES  are  accident  insurance,  §  8. 
VENDEE  in  possession  under  contrad   of  purchase  from  equitable 
owner:  insurable  interest,  §§  078-981. 
Insurable  interest,  §  084. 

insurable  interest   in  ship  and  freight,  §  1007. 
of  vessel:  neutrality,  §  2135. 

or  one  under  contract  for  purchase  of  for  deed  of  tenancy:  insur- 
able interest,  §§  970,  077. 
subrogation,  §§  3569,  3570. 

under  contract  for  purchase:  disclosure,  §  2058. 
VENDOR— acts  of,  where  one  holds  under  contract  for  purchase,  § 
22S4. 
and  vendee  in  possession  under  contract  for  purchase:  whether 

tenancy  exists,  §  970. 
and  vendee:  right  to  proceeds:  equity,  §  3525. 
assignee:  parties,  §§  3618,  3610. 

guarantee  against  insolvency  of  debtors,  §  2599,  note, 
insurable  interest,  §  983. 

insurable  interest  in  ship  and  freight,  §  1007. 
interest:  whether  covered  by  insurance  on  freight,  §  1718. 
right  to  resume  possession  of  goods:  stoppage  in  transitu,  §  904. 
subrogation,  §§  3569,  3570. 
VERBAL.     See  Parol. 

VERDICT  as  evidence  of  false  swearing,  §  3341. 
contract  to  evidence:  excessive  damages,  §3718. 
defects  in  declaration  cured  by,  §  3716. 
not  affected  by  subsequent  false  swearing,  §  3344. 
See  Practice. 
VERIFICATION  of  proofs  of  loss,  §§  3306,  3307. 
of  proofs  of  loss:  before  whom,  §  3318. 
particular  account  of  loss,  §  3331. 
sufficiency  of  magistrate's  certificate,  §  3327. 

See  Affidavit;  Notice;  Proofs  of  Loss,  etc. 
VESSEL.     See  Ship. 
VESTED  INTEREST— beneficiary.  §  730. 

in  possession  not  necessary  for  insurable  interest,  §  897. 
in  wife:  none  under  statute:  benefit  society.  §  881. 
life  policy  cannot  be  surrendered  without  beneficiary's  consent, 
§  S53. 

See  Beneficiary. 
VESTED  RIGHTS— §  882.  note, 
change  of  by-laws,  §  380. 

effect  of  possession  by  beneficiary  of  policy,  §  S49. 
of  agent  to  hold  agency,  §  721. 

See  Beneficiaries. 
VETERINARY   SURGEON'S   CERTIFICATE— death    of    cattle.     § 

3314. 
VICE-PRESIDENT.     See  Agents. 
VIRUS— inoculation  of,  §  2878. 

VOID  AND  ILLEGAL  INSURANCES— by  what    authority    license 
granted,  §  2571. 
cargo  procured  with  proceeds  of  former  illegal  cargo:  prior  sep- 
arate voyage  illegal,  §  2546. 
condition  upholding  suicide,  whether  void.  §  2532. 
constitutionality  of  statute  regulating  printing  conditions  in  poli- 
cies, §  2514. 
contract  excepting  interdicted  port  unlawful,   §  2563. 
contract  of  indemnity  against  embargo  valid.  §  2544. 
definition  of  license  and  authority  conferred  thereby,  §  2570. 
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VOID  AND  ILLEGAL  INSURANCES— Continued, 
ma  i"  be  observed    g  2507. 
effect  of  arbitration  clauses,  g  2530. 

effect  of  illegal   employment  ot'  ship  upon  neutral  goods  trans- 
port! 'I  therein,  §  2555. 
effecl  "f  Intention  to  do  Illegal  act,  g  2558. 

•  of  partial  Illegality  upon  contract,  §8  2551,  2">2. 
effecl  of  prohibitory  statute  Imposing  penalty:  collateral  acts,  § 

•J  .ML1. 

effect  of  subsequently  enacted  prohibitory  law,  5§  2.~27.  2528. 

subsequently  enacted  statute  upon  void  or  illegal  insur- 
-.  8  2524. 

effect  of  violation  of  embargo,  §  2545. 

effect  upon  valid  contracl  of  statute  laying  embargo,  §  2."2o. 

engaging  in  trade  In  expectation  of  repeal  of  existing  law  inter- 
dicting  it.  §  2526. 

exportation  otherwise  legal   may  become  Illegal  by  subsequent 
ution  of  agreement  In  evasion  of  revenue  laws,  §  2541. 

general  principles  as  to  void  and  Illegal  contracts,  g  2506. 

goods  of  several  owners  under  same  policy  effected  by  common 
at,  g  2556. 

goods  shipped  to  neutral  port,  $  2567. 

goods,  the  importation  or  exportation  of  which  is  prohibited,  § 
2539. 

illegal  occupation  of  insured:  life  risk.  §  2538. 

Illegal  it-!'  of  property  when  susceptible  of  legitimate  use:  public 
policy,  §  2.".",7. 

Illegality  after  risk  attaches  "at  and  from."  §  2.140. 

illegality  of  contracts  insuring  mercantile  credits.  §   2."10. 

Illegality  removed  as  to  part  of  cargo  by  permission  of  govern- 
ment. §  2552. 

Illegality  to  which  insurer  is  in  privity  may  affect  his  rights,  § 
2566. 

Insurance  by  common  carrier  against  losses  from  negligence,  etc., 
not  against  public  policy.  §  2533. 

Insurance  contract  based  on  fraud  invalid,  §  2512. 

Insurance  contrary  to  the  policy  of  the  law,  §  2531. 

Insurance  on  contraband  of  war.  §  2568. 

Insurance  to  ports,  some  hostile,  some  not.  §  2.">d2. 

insurance  upon  a  cartel-ship  while  employed  as  such,  §  2361. 

life  insurance  a  valid  contract,  S  2509. 

marriage  insurance.  §  2513. 

misdescription  of  land  on  which  building  located  does  not  avoid 
policy,   g  2572. 

navigation  ami  convoy  acts  of  England,  §  2."22. 

newspaper  company  cannot  carry    on  accident    insurance  busi- 
ness, g  2535. 

partial   Illegality:  insurance  by  common  agent  covering  goods  of 
hostile  ami  neutral  owner.  $  2554. 

partial  Illegality:  ship-owners  under  same  policy,  §  2."53. 

policy   executed    on   Sunday.    §   £534. 

policy  to  himself  by  agent  or  insurer  and  receiver  void,  ?  2574. 

sanitary  Inspection  of  buildings    not    within    Insurance  law.   § 
251  (8. 

statute  may  affect  right  of  recovery  by  enlarging  rights  of  assur- 
ed under  its  stipulations,  g  2520. 

Btatute  requiring  Insurer  to  pay  losses  in   full  constitutional,  § 
2515. 

stipulation  limiting  place  of  bringing  suit.  §  2r.io. 

stipulation  valid  suspending  policy  while  matured  premium  note 
remains  unpaid,   §  251U. 
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VOID  AND  ILLEGAL  INSURANCES— Continued. 

subject  of  one  or  two  allied  powers  may  not  trade  with  common 

enemy,  §  2564. 
trade  prohibited  by  foreign  law:  effect  of  treaties,  §  2540. 
trade  which  would  otherwise  be  invalid  because  interdicted  may 

be  valid  through  necessity,  §  2543. 
trade  with  enemy,  absence  of  intent  to  violate  law  no  excuse,  § 

2559. 
trade  with  enemy:  prior  valid  character  of  cargo,  §  2547. 
trade  with  port  occupied  with  enemy's  forces:  power  of  govern- 
ment to  determine  what  are  hostile  relations.  §  2565. 
transportation  by  same  vessel  of  lawful  and  unlawful  goods,  § 

2557. 
void  contract  gives  no  insurable  interest,  §  892. 
void  or  unenforceable  hypothecation  ship,    cargo    and    freight, 

gives  no  insurable  interest,  §  892,  note, 
void  policies:  power  of  agent  to  revive,  §  539. 
void  policy,  ab  initio,  premium  returnable,  §  1398. 
void  policy:  cancellation  of  in  equity,  §  1664. 

waiver  of  condition  rendering  policy  void  from  inception,  §  2511. 
what  articles  contraband  of  war,  §  2569. 
when  endowment    insurance  by    beneficiary    association    ultra 

vires,   §  2518. 
when  insurance  of  growing  grain  ultra  vires,  §  2517. 
when  policy  void  for  non-payment  note,  §  1209. 
when  possibility  of  executing  illegal  intention  removed,  §  2^60. 
where  assured  has  no  such  interest  as  statute  requires,  §  2521. 
where  failure  to  name  destination  does  not  avoid  marine  risk,  § 

2573. 
where  prior  part  of  same  voyage  is  illegal,  §  2548. 
where  subsequent  part  of  same  voyage  is  illegal.  §  2550. 
where  traffic  insured  unlawful,  or  unlawful  business  carried  on 

upon  insured  property:  fire  risk,  §  2536. 
whether  policy  void:  stamp,  when  required  by  statute,  §  2525. 
See  Conditions  Policy. 
VOID  SALE.     See  Alienation. 

VOLUNTARY  ADVANCES  on  vessel:  insurable  interest,  §  999. 
VOLUNTARY  AGENT— acts  may  be  ratified,  §  642. 
insurance  by,  return  of  premium,  §  1426. 
liability  of,  §  680. 
lien  of,  §  690. 
VOLUNTARY  CONTRACT— insurance  is  a,  §  19. 
VOLUNTARY  EXPOSURE  to  obvious    or    unnecessary  danger,   § 
2624. 

See  Excepted  Risks  find  Losses. 
VOLUNTARY  TERMINATION  OF  RISK  by  assured  does  not  enti- 
tle to  return  of  premium,  §  1420. 
VOTE  OF  DISSOLUTION— benefit  society:  when  valid,  §  3598. 

expenses  in  carrying  out,  §  359S. 
VOUCHERS— production  of:  proofs  of  loss.  §§  3331.  3332. 
VOYAGE— abandonment  or  change  of  terminates  risk,  §  1531. 
broken  up  to  avoid  peril  not  insured  against,  §  1531. 
cargo  insured  for,  suspension  of  risk,  §  1473,  note, 
commenced  before  embargo  act  passed,  §  2528. 
compelled  to  be  temporarily  delayed:  continuance  risk.  §  1526. 
consisting  of  distinct    or  successive    passages:    freight:   valued 

policy,  §  1616. 
defeated  or  loss  caused  by  peril  not  insured  against:  abandon- 
ment, §  2959. 
delay  in,  §  2760. 
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VOYAGE— Continued. 

delay  in  pr  secuting:  deviation,  S  2426. 
described:  ship  mus1   Bail  on  and  no  other,  §  1403. 
riptlon  of.  gg  17.".,  2365. 

action  between  voyage  of  ship  and  voyage  insured,  §  2366. 
divisible,  return  oi  premium,  g  1421. 
effect  of  prior  separate  Illegal  voyage,  g  2546. 
entire  or  separate:  seaworthiness,  §  2171. 
expressed  in  policy,  §  1 77. 
failure  to  name  ship's  destination,  §  2573. 
freight  earned  on  return  voyage  no  loss,  though  detained  by  gov- 

ernment,  g  H',17. 
from   'Mr  pori  to  another  before  risk  attaches,  §  1511. 
illegal:  Insurable  Interest,  8  893. 

insurance  applies  to  first  voyage  or  the  ono  commenced,  §  1577. 
Insured  abandoned:  attachment  and  duration  of  risk  on  goods,  § 

1 585. 
insured  changed  or  abandoned:  attachment,  etc.,  of  risk,  §  1488. 
insured  specific    part    of  another    voyage    already    commenced, 

abandonment  of  voyage,  §  14SS. 
insured;  time  specified  tor  continuance  of  risk  after  arrival  of,  § 

1492. 
loss  of  as  to  cargo  is  not  loss  of  as  to  ship,  §  2730. 
loss  or  retardation  of:  ship,  cargo,  and  freight,  §  3015. 
must  conform  to  course  fixed  by  usage,  g  175. 
no  recovery  for  loss  of  when  no  insurable  interest  in,  §  1448. 
noncompliance  with  statute  imposing  penalty:  illegality,  §  2542. 
uot  excluded,  but  risk  suspended,  §  1473. 
not   illegal  by  failing  to  carry  water  as  required  by  statute,   § 

2542. 
of  ship  distinguished  from  voyage  insured.  §  14S8. 
other  than  that  insured:  loss  incurred  in:  risk  on  freight  will  not 

attach,  §  1G13. 
outfits:  fishing  voyage:  insurable  interest,  §  1024. 
outward   and    homeward,    each   covered     by   valued    policy    on 

freight.   §  1615. 
prior  part  of  illegal,  §  2548. 
sailed  by  ship  entirely  different,  §  1403. 
ship  on  first  voyage:  one-third  new,  §  3085. 
stopped  or  delayed  by  ice:  inland  navigation:  termination  of  risk 

on  goods,  §  1593. 
subsequent  part  of  Illegal,  §  2.">50. 
successive  voyages:  seaworthiness,  ?  2171. 
voluntarily  abandoned:  freight,  §  2!>22. 
when  entire,  premium  not  returnable,  g  1420. 
whether  risk  entire  or  severable,   §   l.~1.'>. 
See  Change  of  Voyage;  Homeward  Voyage;  Sailing  on  Voyage; 

Trading  Voyage. 
VOYAGE   POLICIES— against  land  risks.  §  174,  note. 
aggregation  of  losses:  average,  §§  2703,  2711,    2712. 
defined.  §  174. 

seaworthiness,  §  2151. 

sometimes  taken  against  lnnd  risks.  §  174. 
See  Policy. 
WAGER  contracts— in  pari  delicto,   g   1405. 

contracts:  insurable  interest,  §  809. 

statute  as  to,  §  014. 
WAGEB   POLIO!     conflict  of  laws.  §150. 

creditor  on  life  of  debtor:  amount  recoverable,  §  054. 

defined,  §  14S. 
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WAOEP  POLICY— Continued. 

friend  as  beneficiary,  §  729. 
insurable  interest,  §  894. 
validity  of,  §  149. 

valued  policy  may  be  shown  to  be,  §  151. 
See  Policy;  Statutes. 
WAGES  and  maintenance  of  master  and  crew:  general  average,  § 

3427. 
and  provisions:  deductions:  damages:  open  freight  policy,  §  3454. 
and  provisions  of  crew:  general  average,  §  3441. 
etc.  of  master  and  crew:  general  average,   §3442. 
of  crew,  etc.:  general  average,  §  3442. 
of  mariners  during  detention  in  port:  damages,  §  3454. 
of  mariners:  insurable  interest,  §  1022,  and  note. 
WAIVER— abandonment,  §§  3017,  3018. 

action  transferred  to  another  court  after  expiration  of  time  limit 

for  suing,  §  3219. 
acts  of  adjuster:  proofs  of  loss,  §  584-586. 
adjuster.  §  416. 

agent:  change  in  facts,  or  condition  of  premises,  §  397. 
agents.  §  397. 
agent's  acts:  application:  whether  question  of  waiver  or  estoppel 

or  whether  condition  attached,  §  482. 
agent's  benevolent  society,  §  535,  note, 
agents:  breach  of  conditions,  §  397. 
agents,  by  parol  of  proofs  of  loss,  §  3357. 
agents:  conditions  precedent  and  subsequent,  §  534. 
agent's  consent  to  other  insurance.  §  397. 
agents  may  waive  conditions  notwithstanding  policy  inhibition, 

§  439. 
agent's  misdescription  of  property,  §  493. 
agent's  mistakes,  etc.:  application,  §§  472,  473. 
agent's  of  quarterly  payments  of  premium.  §  1111. 
agent's  of  right  to  have  values  stated  in  detail,  §  397. 
agent's  of  time  limit  for  suing,  §  3220. 
agent's  powers  as  to,  §§  397,  565,  566. 
agent's  prepayment  premium:  renewal.  §  78. 
agent's  proofs  of  loss:  custom,  etc..  §  450. 
agent's  proofs  of  loss:  place  of  delivery,  §  582. 
agent's  restrictions  on  agent's  authority  in  policy,   §§  431-443. 
agreement  by  agent  to  make  proper  indorsement  on  policy  and 

failure  so  to  do,  §  443. 
agreement  necessary    to  renewal    or  revival    after    forfeiture,  § 

1407. 
alienation:  agent's  powers  as  to.  §§  560,  561. 
alienation:  proofs  of  loss,  §  3373. 
alone  does  not  revive  forfeited  policy.  §  539,  note, 
and  estoppel:  agents:  opinions  of  courts  as  to,  §  440. 
and  estoppel:  parol  evidence,  §  3804. 
arbitration  and  award,  §§  3258.  3259,  3261. 
arbitration  clause:  rebuilding,  etc.,  §  3167. 
as  to  assignment,  §  2325. 
as  to  assured*s  title,  §  397. 

as  to  premium:  power  of  agents  as  to,  §§  550-555. 
as  to  premium:  ratification  of  agent's  acts,  §  460. 
as  to  title  by  vice-president,  §  400. 
assignment:  agent's  powers  as  to,  §S  560,  561. 
by  being  put  on  inquiry  by  facts  stated:  concealment,  §  1866. 
by  benefit  society  of  by-laws,  §  34. 
by  delivery  of  policy:  agent.  §  543. 
by-laws  by  agent,  §§  394,  397. 
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by-laws:  designation  of  beneficiaries,  ?  72^. 

by  parol  of  righl  to  rebuild:  arbitration,  *  :',108. 

bj  parol  of  service  of  proofs  of  Loss,  §  3360, 

by  presidenl  of  i  ompany,  g  399. 

by  receiver,  -  3592. 

change  of  risk:  agent's  powers  as  to,  §  559. 

collecting  assessments    on  notes    or  by  collecting    or  suing  on 

notes,  g  1370. 
collecting  assessments  to  meel  Illegal  claims,  §  12S8. 
concealment:  marine  risk:  underwriter  pul  on  Inquiry,  §  1798. 
concealment:  subsequent  reception  of  premium,  g  Js7.">. 
condition  ;is  t,,  residence,  travel,  etc.,  §  2232. 
condition  ;is  to  vacancy,  etc.,  £  2231. 
con. lit  ion  rendering  policy  void  from  Inception,  §  251L 
condition  requiring  conseni  to  other  insurance,  §  2485. 
conditions:  agency,  custom,  etc.,  §  4  17. 
conditions:  agent's  acts,  g  481. 
conditions  by  acts  of  adjuster.  §  409. 
conditions  by  directors,  s  404. 
conditions  by   parol,   S    171'. 
conditions:  what  agents  may  waive:  knowledge  before  and  after 

contract  made,   §  535. 
consent  to  assignment,  §  2819. 
consent  to  assignment:  notice  to  insurer,  §  2248. 
custom:  acceptance  of  premium,  etc..  after  loss  or  death.  §  1374. 
custom  to  send  notice  of  time  of  payment,  assessments,  dues,  etc., 

§  1333.  note, 
defects  in  notice  of  loss,  §  3373,  note. 

defense  of  misrepresentation  by  election  to  rebuild,  §  31G9. 
defenses,  §  3731. 

denial  of  liability,  when  waives  arbitration,  §  32."7. 
deviation,  §  2111. 

disclosure  of  information  of  material  facts:  statute,  §  1824,  note. 
encumbrances:  agent's  powers  as  to.  ;;§  563,  504. 
evidence  inadmissible  that  agent  frequently  waived  prepayment 

premium,  §  84. 
evidence  of:  does  not  vary  written  contract,  §  7G. 
failure  to  declare  a  forfeiture,  §  1376. 
foreclosure:  proofs  of  loss,   §  3379. 
forfeiture:  alienation:  sheriff's  sale,  §  2279. 
forfeiture,  by  agent's— generally,  §  536. 
forfeiture,  by  directors.  §  404. 

forfeiture,  for  nonpayment  note  and  recovery  on  same,  §  1210. 
forfeiture,  generally  by  receipt  ,,f  overdue  premiums  assessments 

and  dues,  §  1369. 
forfeiture:  prohibited  use,   <:  2220. 

forfeiture:  reinstatement  of  member  may  be  by  way  of,  §1458. 
formal  proofs  of  ios-<:  agent,  §  580. 
fraud  in  assignment,  5  2313. 
from  acts  of  agent,  s  533. 
in  policy  of  statutory  conditions,  §  103. 
iron  safe  clause,   5;   2063,  2064. 
Irregularity  of  organization  of  lodge,  5  nr.o. 
Issuing  certificate  to  confirmed  drunkard,  §  2614. 
knowledge  of  agent  not  obtained   in   course  of  employment.   * 

544. 
knowledge  of  agent  obtained  in  individual  capacity.  ?  546. 
knowledge  of  company  at  whose  instance  another  issues  policy, 

§  547. 
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knowledge  of  insurer:  misrepresentations:  agent's  mistakes,  etc., 

§  472. 
levy  and  receipt  of  subsequent  assessments  and  dues,  §  1371-1373. 
loss  of  agent's  lien,  §  693. 

marine  protest:  agent,  §  597. 

misrepresentations  by  agent,   §§   505,  506,  507. 

mutual  societies,  §§  407,  8S2,  note. 

neglect  to  disaffirm  agent's  acts,  §  462. 

nonoccupancy:  proofs  of  loss,  §  3373. 

nonpayment  of  premium:  proofs  of  loss,  §  3373. 

non-payment  of  premium  by  delivery  of  policy,  §  79. 

nonpayment  premium:  ratification  of  agent's  acts,  §459. 

note  given  for  premium,  §  76. 

notice  and  consent  to  other  insurance:  indorsement  on  policy,  § 
2487. 

notice  and  proofs  of  death,  §  3286. 

notice  and  proofs  of  loss,  §  3287. 

notice  of  death,  §  3278. 

notice  of  increase  of  risk,   §  2208. 

notice  of  loss:  agent's  powers  as  to,  §§  575,  576. 

notice  of  loss  by  agent's  acts,  §  397. 

of  prior  breaches  of  conditions  by  consent  to  assignment,  §  2308. 

of  requirements  as  to  application  by  subordinate  officers  of  as- 
sociation, §  510. 

of  usage  in  contract.  §  245. 

of  warranty,  §  973. 

oral  waiver:  restrictions  in  policy,  §§  441,  442. 

other  insurance:  agent,  §  3386,  note. 

other  insurance:  agent's  powers,  §  556. 

other  insurance:  broker.  §  557. 

other  insurance:  proofs  of  loss,  §  3373. 

other  insurance:  ratification  agent's  acts,  §  464. 

particular  account  of  loss:  agent,  §  596. 

payment  to  mortgagee  no  waiver  of  limitation  for  suing  as  to 
mortgagor,  §  3216. 

pleading:  declaration,  etc.,  §  3683. 

power  of  agent  to  orally  waive,  §  540. 

prepayment  of  premium  by  agent.  §  77. 

prepayment  of  premium  by  president,  §  399. 

prepayment  of  premium:  renewal,  §  78. 

prepayment  premium,  §§  76,  1362. 

prepayment  premium  may  be  by  parol,   §  76. 

prepayment  premium:  what  is  evidence  of,  §  85. 

proofs  of  loss,  §  32S9. 

proofs  of  loss:  agent's  denial  of  liability:  other  grounds,  §  591. 

proofs  of  loss:  arbitration  and  award,  §  3261. 

proofs  of  loss  by  agent's  acts,  §  397. 

proofs  of  loss  by  president,  §  399. 

proofs  of  loss:  condition    conflicting  with    settled  rule  of  law: 
agent,  §  579. 

proofs  of  loss:  custom  of  other  agents,  §  593. 

proofs  of  loss:  delay  caused  by  agent,  §  592. 

proofs  of  loss:  examination  by  agent.  §  590. 

proofs  of  loss:  fraud  of  agent  in  inducing  settlement,  §  594. 

proofs  of  loss:  time  limit  for  suing,  §  3210. 

proofs  of  loss:  what  agent  may  waive,  §  583. 

proofs  of  loss:  what  agent  may  not  waive.  §  587. 

proofs  of  loss:  what  is  not  a  waiver.  §  588. 

proofs  of  loss:  where  agent  aids  in  preparing  same.  §  578. 

receipt  of  interest  on  premium  note:  insolvency  of  maker,  §  3599. 
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receipt  of  overdue  premiums  by  agent:  ratification,  §  400. 

receiving  premium:  agent,  jj  ~<\-. 

refusal  to  arbitrate  except  on  new  terms,  g  3256. 
sal  to  pay  assessment:  proofs  of  loss,  g  3380. 

reinstatement   by  way  of  and  not    as  new  contract:    creditor's 
rights,  g  1277. 

restrictions  In  application  on  agent's  authority,  g   ill. 

restrictions  in  policy  as  to  manner  of  exercising  authority  by 
agent,  g    135. 

restrictions  In  policy  on  agent's  powers:  customs,  course  of  busi- 
ness, etc.,  g  -1 17. 

r>  taining  benefil  of  agent's  acts,  g  461. 

retention  of  proofs  of  loss  by  agent:  failure  to  object,  §  589. 

seaworthiness,  g  2169. 

second  assessment  made  when  first  unpaid,  §  76. 
^nature  to  premium  note:  custom,  g  532. 

society  cannot  waive  statute  or  charter  limiting  beneficiaries  to 
certain  classes,  g  878. 

stipulation  that  only  certain  agents  may  waive.  §  432. 

strict  compliance  with  stipulations  as  to  rescission  or  cancella- 
tion, §  1660. 

subordinate  employees  of  railroad  relief  association,  §  510. 

subordinate  lodges,  g  407. 

subsequent  assent  to  assignment,  §  2308. 

that  restrictions  in  policy  on  agent's  authority  bind  assured,  § 
434. 

that  restrictions  in  policy  on  agent's  powers  only  prima   facie 
binding,  §  438. 

that  restrictions  in  policy  on  agent's  powers  relate  only  to  acts 
after  policy   delivered.   §  436. 

that  restrictions  in  policy  on  agent's  powers  relate  to  acts  be- 
fore loss,   g  437. 

tirai   limil  for  suing:  §§  3207,  31S2.  3220,  3221. 

time  limit  for  suing:  agent's  powers,  §  G02. 

time  limil   tor  suing:  denial  of  liability.  §s  3211,  3212. 

time  limit  for  suing:  request  for  further  proofs  of  loss,  §  3209. 

time  of  payment  of  assessments:  agent,  §  447. 

vacant  and  unoccupied:  agent's  powers  as  to.  §§  565,  566. 

want  of  interest  in  property:  proofs  of  loss,  §  3373. 

when  no  waiver:  agent  §  555. 

when  none  by  demand  of  payment  after  default  in  pavment  note, 
§  1230,  note. 

when  prepayment  to  agent  Is  not,  §  70. 

where  agent  fails  to  take  advantage  of  forfeiture,  §  541. 

whether  provisions  of  nonforfeiture  statutes  can  be  waived,  § 
1179. 

written  notice  of  loss.  55  3288,  3389. 

See  Agent:  Jury:  Notice  and  Proofs  of  Loss;  Premiums. 
WALKING  as  part  of  continuous  journey:  accldenl   to  traveler,  8 
2S72. 

or  being  on  "railway  bridge  or  roadbed,"  §  2<;2.",. 

to  terminate  journey  after  leaving  conveyance,  ii  2S76. 
WALLSi— falling:  lire.  risk.  §  277  1. 

weakened  by  previous  fire:  fallen  building,  §  277.". 
See  Fallen  Building. 
WAR— binding  force  here  of  laws  of  belligerent  nations,  §  287. 

effect  of  war  generally.  S  281. 

effect  of  war  on  duration  of  risk-.   §   M74. 

effect  of  war  on  pre-existing  valid  contract,  §§  2S9-291. 
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effect  of  war  upon  time  limit  for  suing,  §  3214. 
loss  before  war,  §  290. 

loss  during  war:  notice  and  proofs  of  loss,  §  3317. 
termination  of  agency:  war,  §  711). 
that  war  merely  suspends  the  contract,  §  291. 
war:  license  to  trade,  §  293. 

whether  war  excuses  nonpayment  premium,  §  1345. 
"WAR  RISK"— false  clearance  on:  concealment.  §  1832. 

or  "marine  risk"  whether  policy  on  steamer  is  a,  §  2734. 
WARD— action  by  guardian:  parties,  §  3f>27. 

as  beneficiary:  assignment  of  policy,  §  2346. 
WAREHOUSE  EXPENSES— general  average,  §  3427. 
WAREHOUSING— cargo:  expense  of:  transshipment,  §  3099. 
WAREHOUSEMEN— insurable  interest,  §§  898,  926. 
liability  to  carrier,  §  2824. 

liability  under  agreement  with  carrier  to  insurer,  §  2750. 
may  effect  insurance,  §  626. 

releasing  railroad  company:  subrogation,  §  3540. 
storage  of  goods  in  which  assured  has  no  interest:  limited  lia- 
bility, §  2823. 
WAREHOUSES— goods  in  may  be  insured  while  awaiting  shipment, 
§  1565. 
goods  temporarily  placed  in:  how  far  covered  by  marine  risk,  § 
"  1565. 

See  Government  Warehouses. 
WARES  AND  MERCHANDISES— cargo:  description,  §  1725. 

See  Description. 
WARRANTED  FREE  FROM  average,  etc.:  abandonment,  §§  2696, 
2938.  2941. 
capture,  etc.,  §  2684. 

confiscation  in  ship's  port  or  ports  of  discharge,  §  2693. 
detention,  §§  2687.  268S-2690. 
insurrection:  marine  risk,  §  2680. 
loss  by  collision  of  foreign  powers  or  of  our  government  with 

others,  §  2691. 
loss  if  not  permitted  entry:  blockaded  port,  §  2694. 
mortality:  marine  risk,  §  2674. 
particular  average  unless  in  collision,  §  2752. 

See  Excepted  Risks  and  Losses;  Marine. 
WARRANTIES— affirmative  warranty  defined.  §  1946. 

against  illicit  prohibited  or  contraband  trade:    against    seizure 

therefor,  §  2682. 
against  loss  or  damage  to  property  on  deck,  unless,  etc.,  §  2695. 
and  representations  distinguished.  §  1S82. 

application  and  other  papers:  what  constitutes  a  sufficient  refer- 
ence: marginal  writings  on  policy.  §  1958. 
same:  reference  to  application,  plan,   survey,   etc.,   continued,   § 

1959. 
same  subject:  cautionary  suggestion,  §  1960. 
as  to  title  and  encumbrances:  agent's  misrepresentations,  §  496, 

note, 
as  to  valuation.  §  162. 

breach  of  avoids  though  not  cause  of  loss.  §  1975. 
breach  of:  defense  of,  after  contract  to  pay,  §  33S5. 
breach  of:  return  of  premium,  §  1403. 
breach  of:  waiver  by  demand  for  proofs  of  loss,  §  3368. 
breach  of:  waiver  by  promise  to  pay.  S§  3385,  3386. 
breach:  warranty  must  be  strictly  true  and  exactly  and  literally 
fulfilled,  §  1970. 
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exceptions  to  above  rule:  what  excuses  compliance  with  war- 
ranty, g  1972. 
is  there  a  tendency  to  relax  the  above  rule,  g  1971. 
burden  of  proof:  express  warranties,  §  T.iTT. 
compliance  with:  burden  of  proof:  fire  and  marine,  §§  37S4,  3785. 
concealment  of  papers  not  a  breach  of:  usage,  §  258. 
condition  precedent,  g   1966. 
deviation  to  comply  with,  g  2431. 
division  of,   §   L943. 
express  warranty  defined,  g  194  l. 
express  warranty  musl   appear  on  face  of  policy  or  be  made  a 

pari  of  contract,  g  1956. 
expressed  In  policy,  g  177. 
form  of  warranty:  construction,  §  1949. 
genera]  statement,  g  1942. 

held  dispensed  with  by  oral  agreement  before  delivery,  5  472. 
Implied  warranty  defined,   §  1945. 
in  application  for  revival,  §  1461. 
in   cases  of  doubt  construction   against:   intention   of   parties,   § 

1950. 
in  effect:  is  condition  precedent,  §  1951. 
in  reinsurance,  §  128. 

Information  which  falsifies:  whether  need  be  disclosed,  §  1825. 
loss  occurring  prior  to  breach  of  promissory  warranty,  §§   1952- 

1955. 
made  Illegal  by  subsequent  statute,  §  1972. 
materiality  of  fad   to  the  risk  may  in  certain  cases  be  subject  of 

inquiry,  §  1963. 
matters  of  description  or  facts  relating  to  property,  §  1966. 
matters  of  express  or  implied  warranty  need  not  be  disclosed.  8 

1824. 
may   be  qualified  by  other  words  in  contract,  §  1965. 
misrepresentations  by  agent  in  application,  §  474. 
mistake:  want  of  knowledge  of  untruth:  fraud:  g 1  or  bad  faith. 

etc.,  §  1964. 
nature  and  subject  matter  of,  as  affecting  compliance,  §  1900. 

negled   to  read  or  have  application   read   ltd  excuse,   g   T. »7  1. 

not  necessarily  material:  its  materiality  not  subject  of  inquiry, 
§  19G2. 

not  to  use  certain  ports.  §  2081. 

of  intention:  the  case  of  Bilbrough  v.  Metropolitan  Insurance  Co., 
§  1948. 

partial  answers,  §  1009. 

policy  avoided  by  in-each  of  warranty  is  not  revived  by  subse- 
quent compliance,  g  i!>7o\ 

promissory  warranty,  defined,  §  1947. 

relates  to  what  time,  §  V.H  i. 

sole  and  unconditional  ownership:  construction,  g  4!m">.  note. 

statements  In  application,  g  i!>r,7. 

statements  In  application,  when  not  a,  ?  1891. 

statements  in  proofs  of  loss  showing  breach  of:  conclusiveness  of, 
§  3319. 

thai   orders  will  be  given  not  to  cruise,   §  24.°.*;. 

thai  ship  in  port  safety:  "where  she  now  is."  §  ir.07, 

to  navigate  free  of  loss  by  negligence,  etc.,  5  2672. 

to  navigate:  recovery,  g  2060. 

to  sail,  applies  to  voyage  and  no1  to  risk  in  port,  §  1495. 

to  sail:  what  satisfies,  g  1495. 

to  take  no  risk  of  blockaded  port.  §  2694. 

"uninsured":  "honour  policy":  other  insurance,  §2401. 
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what  excuses  compliance:  waiver,  §§  1972,  1973. 
where  time  to  which  affirmative  warranty  in  life  risk  relates  is 
Indefinite,  §  1968. 

where  time  to  which  affirmative  warranty  relates  is  specified,  § 

1967. 

whether  stipulation  on  face  of  policy  as  to  preservation  of  prop- 
erty after  loss  is  warranty,  §  1961. 
written  on  margin  of  policy,  §  2689. 

See  Neutrality  and   National  Character;   Particular  Representa- 
tions and  Warranties;   Seaworthiness. 
WATCH-CLOCK— continuing  warranty,  §  2112. 
WATCHMAN— negligence  of,  §  2840. 

on  premises:  continuing  warranty,  §  2112. 
WATER— damage  to  cargo,   etc:  scuttled  ship:  general  average,   § 
3441. 
deviation  to  obtain:  negligence  of  seamen,  §  2405. 
for  voyage:  seaworthiness.   §  2160,  note, 
getting  down  ship's  hatches,  §  3420. 
on  vessels:  statute  as  to:  illegality  of  voyage,  §2542. 
stowed  on  deck:  seaworthiness,   §  2b  ;2. 
tanks  filled,  etc.:  continuing  warranties.   §  2078. 
to  extinguish  fire:  ship  and  cargo:  general  average,  §  3421. 
used  to  extinguish  fire  and  save  property.  §  2824. 
vessel  calling  at  port  for:  deviation,  §  2390. 
"WATERBORNE"— attachment  of  risk  on  ship,  §  1485. 
WATERS— Inland:  collision,  §  2751,  note, 
prohibited:  mariue  risk,  §  2681. 
prohibited:  warranty  not  to  use:  marine,  §  2400. 
WEAR  AND  TEAR— damage  to  vessel  from,  §  2797. 

of  ship:  general  average,  §§  3427.  3442. 
WEARING    APPAREL— descriptions,    §    1758. 
WEATHER— stress  of:  deviation,   §§   2420,  2421. 
WEST  INDIES— insurance  to  "a  market"  in.  §  1515. 
WETTING  by  rains  of  goods  being  transshipped,  §  2798. 

excepted  risk:  marine,   §   2719. 
WHALE   BLUBBER— contribution,    §   3444. 
WHALING  AND   FISHING   VOYAGES— outfits,     stores,  catchings: 

description.  §  1778. 
WHALING  VOYAGE— outfits  of:  constructive  total  loss,  §  2916. 

outfits  of:  termination  of  risk,  §  1597. 
WHARF— consignee's  right  to  inspect  goods  left  on,  §  2S15. 
goods  negligently  left  on,  and  injured.  §  2^1",. 
goods  on,  wet  by  rains  during  transshipment.  §  279S. 
vessel  moored  at:  collision:  lights,  §  2751,  note. 
WHARFAGE— adjustment,  §  30S2,  note. 
expense  of:  general  average.  S  3427. 
port  of  refuse  expenses,  §  3112. 
WHARFINGERS— insurable   interest.    §§   898,   920. 
WHEELMAN  incompetent:  collision,  §  2751.  note. 
"WHERE  SHE  NOW  IS"— when  a  warranty  that  at  port  in  safety, 

§  1507. 
WHOLLY  DESTROYED:  arbitration  and  award.  §  3241. 
false  swearing  as  to  value  of  property,  §  3339. 
fire  risk.  ?§  3026-3029. 
limited  liability.  §  3401. 
"WHOLLY  DISABLED"—?  30.33. 
"WHOM  IT  MAY   CONCERN"-  §§  310,  311. 
agent  effecting  insurance  for.  §  019. 

agent's  authority  revoked  cannot  sue  in  own  name,  §  720. 
double  insurance  for,  §  2499. 
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loss  by  barratry,  g  L'i'77. 

See   Words  and   Phra 
WIDOW  "and  children*':  afterwards  In  order  named:  hononVlarto*. 
300. 

"and  children"  as  beneficiaries:  proceeds  paid  to  administrator: 
bis  liability,  §  798. 

"and  children":  proceeds  paid  administrator  a  trust  for,  g  f99. 

"and  children'":  "wife  and  children":  beneficiaries:  bow  they  take, 
8  804. 

and  creditors:  apportionment  of  loss.  §3519. 

and  surviving  children  as  beneficiaries:  second  marriage,  §  S2G. 

as  beneficiaries,  g  780. 

as  beneficiary:  death  before  husband:  trust  estate,  §  728,  note. 

as  beneficiary:  effect  of  divorce,  §§  817,  818. 

as  beneficiary  where  insured  has  married  when  lawful  wife  liv- 
ing, §  810. 

equities  ol   as  affecting  rebuilding,  etc.,  §  3171. 

heirs  of  and  of  insured:  joinder  of  parties,  §  3G43. 

is  "dependent":  beneficiaries,  g  77::. 

"or  relatives":  funeral  benefit,  §  803. 

or  "wife"  as  beneficiary,  §  S09. 

"orphans,  heirs  and  devisees"'  as  beneficiaries,  §  802. 

"orphans  or  heirs"  as  beneficiaries,  §  S01. 

parties  to  action,  §  3625. 

will  of:  disposition  by  residuary  clause  of:  statute:  beneficiaries, 
§  734. 

See  Beneficiaries. 
WT DOWER— warranty,  §  2100. 

WIFE— advancing   assessments   under   agreement  with   husband,    § 
1148. 

and  children  as  beneficiaries:  death  of  wife:  executor  no  power  to 
surrender  policy,  §  850. 

"and  children"  as  beneficiaries:  wife  deceased  at  time  of  Issu- 
ance: surrender  by  husband:  paid-up  policy,  §  857. 

"and   children":   "widow   and   children":    how   they   take:   benefi- 
ciaries, §  S04. 

ami   daughters  as  beneficiaries:  survivor:  who  entitled  to  fund, 
§  Six;. 

and  husband:  joinder  of  parties,  §  3643. 

as  beneficiary:  assignment  of  endowment  policy,  §2349. 

as  beneficiary:  creditor's  rights,  §  860.  , 

as  beneficiary:  creditors'  rights:  equity,  §  3526. 

as  beneficiary:  effect  of  divorce,  §§  817,  sis. 

as  beneficiary:  no  marriage  ceremony  performed,  §  sir,. 

as  henefioiar.N :  subsequent  marriage  of  member,  §  S30. 

assigning  policy  on  husband's  life,  g  845. 

Ignmenl  of  policy  on  husband's  life,  g  2348. 

assignment   to,  of  life  policy  by  husband,  g  2343. 

assignment  to,  of  life  policy  by  Insolvent  husband.  §  2.°.  n. 

beneficiary:  parties  to  action,  §  3625. 

by  former  marriage:  children  of,  not  included  under  "children": 
beneficiaries,  §  768. 

child   by   former  Wife   included   under  "children":   beneficiaries,   § 
771. 

covers  affianced  wife  as  beneficiary,  5  764. 

equitable  rights  of,  as  against  creditors:  assignment,  ?  2343. 

busband  as  agent  of,  5  631. 

husband  may  execute  proofs  of  loss.  §  033. 

"if  living"  and  "if  not  living  to  children":  beneficiaries,  §  S07. 

in  her  own  property:  insurable  interest,   g    In.",:;. 
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in  husband's  life:  insurable  interest:  statute,  §  1054. 

insurable  interest  in  husband's  life,  §  1052. 

Insurable  interest  of  husband  in  life  of,  §  1051. 

joinder  of  in  assignment  of  policy  on  husband's  life,  §  843,  844. 

knowledge  of,  not  necessary  to  validity  of  policy  on  husband's 

life,  §  1052. 
no  vested   interest  in   benefit  society:   statute  permitting   insur- 
ance husband's  life,  §  881. 
or  any  wife  that  may  survive  and  minor  children  as  beneficiaries, 

§  808. 
or  "widow"  as  beneficiary,  §*  882,  note,  S00. 
or  "widow"  as  beneficiary  where  insured  has  married  when  law- 
ful wife  living,  §  816. 
paying  assessments:  recovery  by  wife,  §  2.°.4.">. 
policy  to  on  husband's  life:  premiums  paid  in  fraud  of  creditors,  § 

1147. 
proofs  of  loss  for  signed  by  husband,  S  8307. 
property;  disclosure  of  interest  in,  §  2059. 
property:  husband's  insurable  interest  in,  §1049. 
property  of:  policy  to  husband  on:  parties  to  action.  §  3034. 
property:  policy  in  husband's  name:  recovery,  §  2059. 
right  of  to  assign  policy  on  husband's  life,  §  2:547. 
rights:  delivery  of  policy  as  security,  §  811. 
rights:  payment  to  woman  designated  as  wife  while  lawful  wife 

living,  §  814. 
rights  when  induced  by  husband's  misrepresentations  to  join  in 

assignment  policy,   §  813. 
separate  estate,  husband's  interest  in  should  be  stated,  §  900. 
signature  to  assignment  of  life  policy  procured  by  fraud,  §  2335. 
warranty,  §  2100. 
when  bequest  by  will  not  pass  interest  in  policy  on  husband's 

life,  §  863. 
when  entitled  against  husband  to  proceeds  surrender  policy,  § 

810. 
when  she  has  only  equitable  lien:  policy  as  security,  §  812. 
when  trustee  of  fund  and  not  beneficiary.  §  S50. 
without  marriage  ceremony  in  husband's  life:  insurable  interest, 
§  1055. 

See  Statutes. 
WILL— certificates  designating  beneficiary  construed  as  will,  §  73S. 
charge  created  by:  encumbrance,  §  2036. 
designation  of  beneficiary  by,  §  733. 
disposition  by  residuary  clause    of  widow's    will:  beneficiaries: 

statute,  §  734. 
effect  of  designation:  beneficiaries,  §  735. 
policy  in  mutual  society  to  be  construed  as  a  will,  §  309. 
riaht  of  insured  under  regular  life  policv  to  dispose  of  same  by, 

§  736. 
when  bequest  by  wife  will  not  pass    interest    in  policy  on  hus- 
band's life,  §  803. 
when  member  may  not  designate  beneficiary  by,  §  735. 
WIND  AND  TORNADO:  HURRICANE.  §  2SiT,. 
WINDING  UP  and  distribution  of  funds,  §3598. 

cancellation  of  contract  by  receiver:  statute.  §  127.H.  note, 
proceedings,  power  of  court  to  order  levying  assessments.  §§  1272, 

note,  1273. 
trustees  for  may  recover  assessments  under  policy  with  contin- 
gent liability  clause,  §  127.".. 

See  Bankruptcy,  etc.;  Dissolution:  Statutes. 
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WINDSTORMS    proximate)  2833. 

Wi  ii  1 1  tRAW  A  I.    member,   g    L650. 

member:  liability  to  assessments,  §  1268. 
member:  termination  <»r  risk,  §  1457. 
member's  right  as  to,  liability  to  assessments,  §  12G9. 
of  representation,  §  L933. 

See  Mei 
WITNESSES:  COMPETENCX  OF     |  3838. 

See  Evidence. 
WOODEN   OR   COMPOSITE   SHIPS    repairs:   adjustment,    §   3429, 

note. 
W WORK  OF  HULL  of  ship-repairs:  one-third  new,   §   3429, 

note. 

••woni.  soui  r.i:s'  I'Iskasi:-'       -s7S. 
\y<  IR1  >s.    See  Construction. 
WORDS  AND   PHRASES. 

"a  market":  deviation,  g  2387. 

"a  market":  Insurance  to,  §  1515. 

"abandonment,"  g  2892. 

"absenl  brothers":  beneficiaries,  §  763. 

"absolute  total  loss,'    §§  2894,  2936,  2937. 

"aecidenl  from  fire":  lightning,  §  2790,  note. 

"accidental  or  serious  injury,"  §  121177. 

ompanied  with  an  affidavit  slating  how  the  loss  occurred," 
§  331 1. 

"acquainted  with  the  character  and  circumstances"  of  assured: 
magistrate,  g  3327. 

"actual  total  loss  only."  §§  2894,  2936. 

addition  of  words  by  construction,  *  218. 

"additions  thereto":  building,  5  1698,  note. 

"adjustment  as  of  a  partial  loss  shall  exceed  half  the  amount  in- 
sured." g  :;i>77. 

"advances"  does  not  include  "outfits,"  §  185. 

"advances  on  board":  abandonment,  §  2977. 

"affianced  wife":  beneficiaries,  g  764. 

after  loss  "shall  have  become  due":  time  limit  for  suin?,  §  3191. 

"after  the  fire":  time  limit  for  suing,  §  3190. 

"after  the  happening  of  the  death  on  account  of  which  the  action 
is  brought,"  s<  3189. 

"after  the  less  shall  occur":  time  limit  for  suing,  §  31S8. 

after  the  "occurrence  of  the  fire":  time  limit  for  suing,  5  3100. 

"agent  for  whom  it  may  concern":  reformation  In  equity,  §  3512. 

"all   articles  kept  for  sale  in  such  stock":  prohibited  articles,  § 
2204. 

"all  direct  loss  or  damage  caused  by  lightning,"  §  2790. 

'•.•ill  other  g is":  average  loss.  §  -7b>. 

"all  other  Indebtedness"  to  be  deducted:  loan  of  company,  §  S44. 

"all  other  perils,"  g  2735. 

"all  other  perils."  etc..  cover  explosion,  §  12709. 

"all  or  either"  description,  §  1707. 

"all  risks,"  g  2734. 

"all   SUCh  perils."   g  2735. 

"all  unavoidable  perils,"  §  2735. 

"American  clause,"  §  2496. 

American,    English,   and   West   India    poods:   description,    §   1098, 

note. 

"amount be  paid  on  receipt  of  policy,"  §  3485. 

"anthrax":  aecidenl  or  disease,  S  2878. 

"any  other  or  less  than  a  perfect  and  equitable  legal  title,"  §  2035. 

"anything  accidentally   taken,   administered,  or  inhaled,"   §  2021. 


i.ndex.  3953 

WORDS  AND  PHRASES— Continued. 

arbitration  "at  the  written  request  of  either  party,"  §  3238. 

"arrests,  restraints,  and  detainments,"  etc.,  §S  2736,  -T.;:t. 

"arrived  and  moored  twenty-four  hours  in  safety,"  §  1540. 

"as  he  may  direct":  beneficiaries,  §  705. 

"as  his  interest  may  appear":  insurable  interest,  §920. 

"as  interest  may  appear,"  §  2030. 

"as  per  foreign  statement":  adjustment,  §  34G5. 

"as  soon  as  possible":  notice  and  proofs  of  loss,  §  3289. 

"as  the  property  may  appear,"  §  it','.):;. 

"as  their  interest  may  appear":  joinder  of  parties,  §  3641. 

"as  well  as  in  the  name  or  names,"  §  1692. 

"ashes  are  kept  at  all  times  in  brick":  warranty,  §  1072. 

"assign  all  his  rights  to  recover  satisfaction  therefor  from  any 
other  person  or  corporation,"  §  3564. 

"at  and  from"  attachment  of  risk:  home  port,  §  1486. 

"at  and  from  either  of,"  §  1508. 

"at  and  from."    See  "At  and  From." 

"at  any  ports  or  places,"  liberty  to  touch  and  stay  at,  §  1523. 

"at":  "at  and  from,"  as  limiting  duration  of  risk,  §  1440. 

"at  sea,"  time  policy,  §  1500. 

"auctioneer"  occupation,  §  2870. 

"average,"  §§  3401,  3407. 

"average"  and  "partial  loss,"  §  340S. 

"average  payable  on  the  whole  or  on  each  as  if  separately  in- 
sured." §  2705. 

"average  recoverable    on    each  package  separately    or    on  the 
whole."  §  2706. 

"bacilli  anthrax,"  §  2628. 

"bar  iron,"  description,  §  1698,  note. 

"bark  now  being  built,"  description,  §  1752. 

"barratry  of  the  master  if  the  master  is  owner,"  §  2677. 

"be  declared  as  such,"  description  of  property,  §  925. 

"bilging":  marine  risk,  §  2745. 

"bodily  or  mental  infirmity,"  §  1996. 

"body":  ship,  §  1712. 

"both  or  either":  description,  §  1707. 

"breakwater,"  "pier,"  and  "toe,":  synonymous.  §  2753. 

"breathing  of  gas"  not  an  "inhaling  of  gas,"  §  2020. 

"brick  buildings,"  description,  §  1738. 

"brick  mason":  occupation,  §  2870. 

building  "and  additions  thereto."  §  1098.  note. 

"buildpig"  does  not  include  materials,  §  1752. 

"building,  factory,  or  warehouse,"  covers  what,  §  1739. 

"building"  may  be  synonymous  with  "premises."  §  2210. 

"building  or  any  part  thereof  fall  except  as  result  of  fire,"  §  2583. 

"buildings  and  fixtures":  description,  §  1738. 

"bundles  of  rods,"  description.  §  1098,  note. 

"burnt":  in  memorandum,  §  2099. 

"business"  corporations,  §  3590. 

"by  lire  by  lightning":  loss  or  damage,  §2790. 

"by  fire,"  "by  reason  of  fire  or  by  means  of  fire":  lightning,  § 
2790. 

"cabinet  wares":  stock  of,  §  2199. 

"car  factory."  description.  §  1739. 

"cargo"  construed,  §  1998. 

"cargo"  on  whaling,  etc.,  voyages,  §  1778. 

"carriage-house."  §  173S. 

"cash  on  account  of  freight,"  §  2933. 

"catchings,"  §  177S. 
Joyce,  Vol.  IV. —248  ' 
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"cattle"  Inclui  g  1698,  note. 

"caused  by  explosion  unless  Eire  ensues."  See  Excepted  Risks  and 
i  tosses. 

"causing  such  death  or  disability  directly  or  jointly  with  such 
accidental  injury,"'  §  2879. 

"ceasing  to  operate,"  g  2216. 

"change  of  occupants,"  g  2223. 

iiIm.u":  accident  or  disease,  §  2878. 

"charter,"  §  L28. 

"children":  beneficiaries,  §§  7t;G-772. 

"citizenship,"  §  295,  note. 

"collision  clause,"  article  criticising,  §  2751,  note. 

"concurrent"  insurance  construed,  §  2480. 

"consequences  resulting   therefrom,"   §  2837. 

"consist  in-  of,"  §  1698,  note. 

"consisting  of"  specific  description  how  far  exclusive,  §  1G97. 

"consulted"  a  physician,  §  2070. 

construed  in  ordinary  and  popular  sense,  §  216. 

"contained  In":  live  stock,  g  2791. 

"contained  in."     See  Locality;  Description  of  Property. 

"contents,"  what  is  covered,  §  1GU8,  note. 

"contraband  of  war,"  §  2569. 

"control  of  knowledge":  increase  of  risk,  §  2222. 

"copies  of  the  written  portion  of  all  other  policies":  proofs  of  loss, 
§  3313. 

"coppered":  representation  as  to  ship,  §  2088. 

"coppered  ship":  warranty,  §  1966. 

cotton  and  hales  may  mean   pressed  bales,   §  1698,  note. 

counters,  shelves  and  drawers,  when  covered  by  policy  on  build- 
ing,  g    1698,  note. 

"cruise  or  capture":  "cruise,  capture  and  man  prizes,"  §  2433. 

"damage,"  measure  of,  §  3454. 

"death"  "by  his  own  hand,  sane  or  insane,  voluntarv  or  involun- 
tary." §  2639. 

"death  caused  by  the  use  of  intoxicating  drinks,"  §  2012. 

"death   from   any   cause  whatsoever":   horses  injured   by   heavy 
weather  on  voyage,  §  2734.   • 

"'death  in  known  violation  of  any  law."  §§  2600-2609. 

"depart."  warranty  to:  marine,  §  2000. 

"dependents":  beneficiaries,  §  773. 

"derangement  or  breaking  of  the  engine  and  machinery,"  §  2S37. 

"detained  by  ice"  construed,  §  2676. 

'•devisees":  heiieliciaries,   SS   77-1,  77.".. 
"direct  loss  or  damage"   by   lire,  §  2837. 
"directors"  includes  trustees,  etc.:  statute,  §  404,  note, 
"discontinuance  by   the   indemnified"   of   business:   credit   insur- 
ance, §  2599. 
"disease  or  secondary  cause."  §  2837. 
"disinterested"  person:  arbitration  and  award,   §  3242. 
distinction  between  "intelligence"  and  '•mere  reports,"  §  049. 
"documentary  evidence":  proofs  of  loss,  §  3337. 
"doing  business":  agenl  of  foreign  company,  §  330. 
"doing  business,"  whal   constitutes,  §  330. 
•'domicile,"  §  295. 

"dried  fish"  does  not  cover  pickled  fish,   §  1098.  note, 
"drugs  and  medicines":  prohibited  articles.  §  2204. 
"drygoods  and  groceries":  evidence,  §  3817. 
"due  diligence  Cor  ins  personal  safety,"  g  2846. 
"due  diligence  for  self-protection,"  §  2846. 
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"due  notice  and  proof  of  death,"  9  3290, 

"duos  in  arrears."  death  while,  8   1283. 

"each  package  subjecl  to  Its  own  average,"  |  2705. 

"elevator  building  and  additions,"  description,  §  1739. 

"encumbrance  in  any  way."  §  2257. 

"encumbrances  of  all  kinds":  warranty,  §  2021. 

"entering  or  trying  to  enter  or  leave  a  moving  conveyance,"   5 

2622. 
"entire  conditional  and  sole  ownership."     See  Encumbrances;  In- 
terest and  Title. 
"entry  of  a  foreclosure  of  a  mortgage":  alienation,  §  2271. 
"equitable  share  of  the  divisible  surplus"  construed,  §  11GG. 
"estate,"  "my  estate":  beneficiaries,  §  770. 
"estate  of."  §  1G9S,  note. 
"examine  the  person  or  body."  §  P.491. 

"examination  by  agent  or  attorney  of  company":  loss,  §  3330. 
"examination  under  oath,"  §  3330. 

"examination  under  oath":  waiver  of  proofs  of  loss,  §  3381. 
"executor":  beneficiaries,  §   777. 

"executors  and  administrators":  beneficiaries,   §  778. 
"exposure"  construed  accidenl   risk,  §2624. 
"express  benefit"  of  wife  and  daughters:  who  entitled  to  fund, 

§  806. 
"external  and  visible  signs  of  injury,"  §2017. 
"external,    violent,   and    accidental    means,"    §§  2S64,     2S70-2878, 

2881-2885. 
"extra-hazardous."     See  Conditions  Voiding  Policy, 
"extra-hazardous":  description.  §  1698,  note. 
"extrahazardous"  trade:  prohibited  use,  §  2219. 
"factors,  servants,  and  assigns":  sue  and  labor  clause,  §  34S9. 
"factory":  description,  §  1751. 
"falling  exeepl  as  result  of  fire."  §  2583. 
"families,  widows,  orphans  and  other  dependents":  beneficiaries, 

§  780. 
"family":  beneficiaries,  §  779. 
"family  groceries":  description,  §  1098,  note. 
"farm  building,"  description,  §  1738. 

"farm  property":  livestock  and  harness  insured  as,  §  20S0. 
"farmer,"  occupation.   §  2870. 
■••farming  utensils":  description,  §  1698,  note. 
"filled  with  water":  "ready  for  use  at  all  times  in  case  of  fire," 

§  1972. 
"finished,"    representation   that   buildings   are,    §    1924. 
"fire  by  lightning":  custom  of  other  insurers  to  explain,  §  2.V.. 
"fire  caused  by  hurricane,"  §  2597. 
"fire":  loss  or  damage  by  lightning,  §  2790. 
"fire  originating  from  any  cause,"  covers  explosion,  §  2709. 
"fire  resulting  from  the  use  of  any  steam-engine,"  §  2598. 
"firecrackers"  does  not  include  fireworks,  §  1098,  note. 
"fireworks":   description.    §   1098,   note, 
"first  assessment,"  §  1248. 

"fixed  and  movable  machinery":  description.   §1698,  note, 
"fixtures  and  gas  meters"  covers  what.  §   1698. 
"fixtures  in  shoe  factory"  not  included  in  "store  fixtures,"  §  109S, 

note, 
"foreclosure  proceedings":  alienation,  5  2270. 
"foreisrn  statements"  clause:  adjustment,   §  3405. 
"forming  a  part"  of  policy.  §§  1958-1960. 
"forthwith":  proofs  of  loss,  §§  3289,  3291. 
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'forthwith":  proofs  of  loss:  waiver,  §  3370. 

•for  whom  it  may  concern,"  §  619. 

•for  whom  it  maj  concern":  joinder:  parties.  5  3641. 

'for  whom  it  may  concern":  Who  may  sue,  §  3009. 

'found."  3497,  □ 

'frame  building  and  additions  thereto,"  description,  §  1738. 

free  from  average,"  §  2955. 

'free  from  average  unless  general":  construction  of  "unless."  § 
2698,  QOte. 

'free  from  loss  if  no1  permitted  entry":  blockaded  port,  §  2694. 

'fiee  from  particular  average  and  partial  loss."     See  Excepted 
Risks  and    Losses.   Marine. 

'free  from  partial  loss":  abandonment,  *$  2938-2941. 

'free  of  average":  abandonment,  SS  2938-2941. 

'freight  on  board"  construed,  §  1724. 

'friends":  beneficiaries.  §  781. 

•from   and    immediately   after  the  loading   thereof":   liberty  of 
ports.  §  2397. 

'from  the  effects  of  such  injury,"  §  2S37. 

'from  this  date,"  §  3220. 

'from"  used  in  reference  to  intermediate  ports,  §  1514. 

'from."     See  "From." 

•fruit"  in  memorandum  covers  prunes,  §  1098,  note. 

'full  and  detailed  statement"  of  loss,  §  3333. 

'furs"  covers  what,  §  1698,  note. 

'general  merchandise  of  all  kinds  usually  kept":  prohibited  ar- 
ticles, §  2201. 

'ciant  powder":  description,  §  1698,  note. 

'-nod  health,"  §§  1270,  2004. 

'good  standing":  burden  of  proof,  §  3790. 

'goods  and  merchandise"  covers  catchings,  etc.,  §  1778. 

•-oods  and  merchandise":  description,  §  1725. 

'goods"  covers  profits,  §  1760. 

'goods":  description,  §  1725. 

'goods  held  on  storage":  description,  §  1740. 

'goods  laden  or  to  be  laden":  description.  §  1725. 

'goods  laden  or  to  be  laden":  goods  ou  wharf  not  covered,   § 
1565. 

'goods  usually  kept."  §  2199. 

grain  in  stack:  description,  §  1698,  note. 
jrocer  delivering  goods  by  occupation,"  §  2S70. 

'groceries":  description,  §  1698,  note. 

'gross  negligence":  marine  risk,  §  2672. 

'guardian":  beneficiaries,  §  782. 

'gunpowder":  description.  §  1698,  note. 

'hair,  wrought,  raw.  and  in  process":  description,  §  1698,  note. 

'harbor  of  .N^w  York,"  §  2.773. 

'hay  pressed  In  bales"  prohibited  articles.  §  2203. 

'hazardous."     See  Conditions:  Voiding  Policy. 

'hazardous,"  "extra-hazardous":  description,  §  1698,  note. 

■health,"  §  2004. 

'healthy  life."  §  2004. 

'heir":  beneficiaries,  §§  785.  783. 

'heirs  at  law":  beneficiaries,  §  783. 

'heirs  or  representatives":  beneficiaries,  §  786. 

'held  by  them  in  trust":  construction,  §  1727. 

'held  in  trust":  construction,  §  1727. 

'her  household  furniture,"  §  2030. 

'heirs  or  assigns"':  beneficiaries,  §  784. 
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"hides  and  skins,"  §  1698,  note. 
"himself  executors,"  etc.:  beneficiaries*  §  787. 
"his  frame  dwellinghouse,"  §  2035. 

"his  own  or  held  in  trust  Cor  others,"  §  2053. 

"his  stock."  S  2049. 

"his  two  buildings":  warranty,  8  2051. 

"honour  policy":  warranted  "uninsured,"  §  2461. 

"house,"  description,  §  1738. 

"hull,"  ship,  §  1712. 

"if  required":   magistrate's  certificate,   §  3323. 

"immediate  loss  by  fire,"  §  2837. 

"immediate  notice  and  render  particular  account"  of  loss,  §  3294. 

"immediate  notice"  of  loss,  SS  3292-3295. 

"immediate  notice"  of  loss:  reinsurance,  §  3295. 

"immediately  and  wholly  disable,"  §  2837. 

"improper  navigation,"  §  2849. 

"improper  navigation  of  the  ship,"  §  2785. 

"in  all  cases  of  abandonment  assured  shall  assign,"  etc.,  §  2904. 

"in  all  ports  and  places":  usage  as  to  meaning.  §  1508. 

"in  case  of  loss  pay  the  amount  to ":  assignment,  §  2305. 

"in  good  standing":  right  of  recovery  when  member  not  benefi- 
ciary, §  805. 

"in  port":  warranty,  §  2013. 

"in  trust":  beneficiaries,  §  707. 

"in  trust":  description.  §  1698,  note. 

"in  trust  or  on  commission,"  §!?  172S-1730,  1731,  2053. 

"in  trust  or  on  commission":  description,  §  1727. 

"in  trust  or  on  commission":  insurable  interest.  §§  925.  926. 

"including."  specific  description,  how  far  exclusive.  S   1G97. 

"indebtedness"  to  lie  deducted  from  net  value,"  §  1191. 

"independently  of  all  other  causes,"  §  2837. 

"indorsements  valued  at  the  same  provided  they  do  not   vary 
from  the  cost  more  than."  §  17:;7. 

"inhabitancy,"  §  295,  note. 

"injuries  inflicted  by  assured  or  any  other  person,"  §  2G1S. 

"insurance  purposes,"   §  345. 

"intemperance  from  the  use  of  intoxicating  liquors":  death,   § 
2612. 

"intemperate"  so  far  "as  to  impair  health,"  etc.,  §§  2096,  2613. 

"intended  to  navigate":  recovery,  8  20(>0. 

"intentional  injuries  inflicted  by  assured  or  any  other  person,"  § 
2882. 

"interest"  includes  both  legal  and  equitable  right.  §  2291. 

"interest  of  the  assured  in  the  policy,"  §  204S. 

"inure  to  the  benefit  of  any  carrier,"  S  "551. 

"invoice  cost  and  five  per  cent  added":  evidence.  §  3817. 

"invoices  and  books  of  account":  proofs  of  loss,  §§  3331,  3332. 

"iron"  covers  steel,  §  1698,  note. 

"iron  safe  clause,"  §  2063. 

"jettison,"  §§  3403,  3404. 

"jewelry  and  clothing":  description,  §  K'.'.iS.  note. 

"keeping  a  watch":  usage  t"  explain,  ^  255. 

"kings,  princes,  and  people"  construed:  marine  risk,  §  2737. 

"laden  under  deck":  description,  S  1725. 

"lawful  goods":  marine.   §  2098. 

•lawful  heirs":  beneficiaries,  §  783. 

"lawful  trade":  ship.  §  2098 

"leather  cutter  and  merchant":  occupation,  §  2S70. 

"legal  heirs":  beneficiaries,  §  7S3. 
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il  heirs  or  devisees  of  certificate  holder":  beneficiaries,  §  775. 

legal  process,  construction,  §  2020. 

"legal  representatives":  beneficiaries,  §§  TbO,  703. 

"levied  on":  alienation,  §  2277. 

"license"  defined:  illegal  trade,  §  2r>70. 

"linen":  description,  g  1698,  note. 

"loading  off  shore":  evidence,  §  3807. 

"loss  by  tire  occasioned  L>j   mobs  or  riots."  §2582. 

if  any  payable"  "as  his  interest  may  appear,"  §  1G93. 

"loss  if  any  payable  to":  assignment,  §  2305. 

"loss  of  both  feet":  "loss  of  one  foot,"  §  3U34. 

••loss  of  sight  of  both  <'y>'*,''  §  3034. 

"loss  of  voyage,"  §  3015. 

"loss  sustained  by  reason  of  the  insolvency  of  debtors"  construed, 
§  27>7. 

"lost  or  not  lost,"  §§  105,  106,  901. 

"lost  or  not  lost":  barratry,  §  2742. 

"losl  or  ii"i  lost":  insurance  on  goods,  §  1563. 

'•lost  or  not  lost  on  board  vessel  or  vessels":  risk  to  be  indorsed 
upon  policy,  §  1736. 

"lost  or  not  lost":  pleadings,  §  905. 

•■  oss  payable  to  mortgagee":  subrogation,  §§3556,  3557. 

"lying  at  anchor":  evidence,  §  3807. 

"lying  up  as  aforesaid"  cover-;  boat  being  towed,  §  2675. 

"machinery"  is  real  property:  description,  §  1698,  note. 

"magistrate":  notary  public  is  not,  §  3322. 

"magistrate's  certificate."     See  Notice  and  Proofs  of  Loss. 

"magistrate's  certificate":  waiver,  §3383. 

'•malignant  pustule,"   §   287S. 

"manufactory":  construction',  §1751. 

"material  to  the  risk":  qualifying  warranty,  §  19G5. 

"medical  treatment  for  disease."  death,  §  2631. 

"merchandise":  description.  §  172.". 

"military"  or  "usurped  power,"  §  2581. 

"mill  building":  description,  §  1751. 

"mills  and   manufactories":  construction,   §   1751. 

"mills  and  manufactories  of  any  kind":  prohibited  use,  §  2213. 

"moderate"  use  of  tobacco,  §  2097. 

"most  contiguous"  to  the  fire:  magistrate  or  notary,  §  3325. 

"moored  twenty-four  hours"  in  safety,  §§  1537-1539,  1541-1546. 

"moored  twenty- four  hours  in  good  safety."     See  "Moored  Twen- 
ty-four Hours." 

"my  estate":  beneficiaries,  §  77C 

"my  house":  description  of  title,  §  2058. 

"my  house":  warranty.  §  2048. 

"natural  heir":  beneficiaries,  §  7S9. 

"near  open  port"  refers  to  geographical  order,  §  23S6. 

"nearest"  magistrate  or  notary,  §  3324. 
0 "nearest"  magistrate:  sufficiency  of  certificate,  §  3327. 

"nearest  to  fire":  magistrate  or  notary.  §  ".324. 

"negligence  or  misconduct  of  those  in  charge  of  steamboat,"  § 
2<;72. 

"never  sick,"    §   2009. 

"newly  coppered"  ship:  warranty.  §  1966. 

"nitro-glycerine":  description,  §   1698,  note. 

"no  chronic  disease  at  the  time  it  was  made":  warranty,  §  19G7. 

"no  fire  in  or  about"  building,   §  2002. 

"no  risk  in  port  taken  but  sea  risk":  capture,  §  2748. 

"not  concerned  in  the  loss":  magistrate,  §  3326. 
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"not  to  be  liable  Cor  repairs  made''  ai  specified  place,  ?  3054. 
"notice  shall  be  given  .  ...  to  the  company  at,"  §  3287. 
"notice  within  ten  days  from  the  date  of  either  Injury  or  death,'' 

§§  3283,  32S4. 

"notorious  resistance  to  lawful  authority,"  g  2581. 

"now  in  good  health,"  §  2005. 

"now  lying":  "intended  to  navigate":  recovery,  g  2060. 

"occupation,"  §  2870. 

"occupied  all  the  year  around,"  §§  2103,  2227. 

"occupied  as,"  §  2103. 

"occupied  as  a  machine  simp":  description,  §  1738. 

"oil,  bone,  and  other  takings,"  §  177*. 

"old  metals":  evidence.  §  3807. 

"on  a  passage,-'  time  policy,  §  ir>n<;. 

"on  account  of ,"  S  619. 

"on  joiut  account  of  others":  insurable  interest  in  goods  so  held,  § 
926. 

"one  building":  description,  S   1739. 

"one-story  building":  description,   §   1738. 

"one  year  from  date  of  the  loss":  time  limit  for  suing.  §  3102. 

"one  year  from  the  time  of  the  alleged  injury":  time  limit  for 
suing,  §  3102. 

"or  other  hereditary  disease,"  §  2011. 

"or  the  ship  be  stranded,"   §  2699. 

"ordinary  care  and  skill  in  navigating"  vessel,  §  2672. 

"ordinary  dangers  and  perils  of  the  sea"  excepted,  §2683. 

"orphans,"  §  790. 

er  insurance  permitted  concurrent  in  form  herewith,"  §  24S1. 

"otherwise  to  my  wife"  as  beneliciary,  §  809. 

."outfits,"  §  1778. 

"outfits"  not  included  in  "advances."  §  1S5. 

'owner,  agent  or  otherwise":  joinder  of  parties,  §  3G4L 

"partial  loss"  and  "average,"  §  34US. 

"partial  total"  disability,  §  3034. 

"particular  account,"  §  3333. 

"particular  account":  waiver,   §  33S2. 

parol  evidence  to  explain  words  and  phrases.  §  3S07. 

"people"  in  "kings,  princes,  and  people"  construed,  §  2737. 

"perfect  health,"  §  2004. 

"perils  of  the  sea,"  §§  2797-2799. 

"perils  of  the  sea  which  reduce  the  things  hypothecated  to  a  less 
value  than  the  sums  insured."  §  27:'..".. 

"perishable  articles":  description,  §  1698,  note. 

"permanent  policy":  evidence,  S  3807. 

"permanently  disabled,"  §§  3031.  3032,  3035. 

"personal  injury  and  loss  of  human  life,"  §  2S01. 

"pickled  fish":  description,  §  1698,  note. 

"piece  goods":  description,  §  1698,  note. 

: s  or  stages  or  other  structures":  collision.  §  27o3. 

"pirates,  rovers,  and  assailing  thieves,"  §  :JMJ4. 

"plate":  description,  §  1698,  note. 

"pointer,"  occupation,  §  2S7i>. 

"poison  or  anything  accidentally  absorbed  or  inhaled."  S  2621. 

policy  "not  to  exceed"  certain  sum.  s  50. 

"policy  shall  be  void  the  instant   the  casualty  by  oxplos.on  oc- 
curs." S  259  l. 

"port  in  the  Baltic"  comprehends  what.  §  1505. 

"port  risk":  evidence.  S  3807. 

"premises."     See  Locality:  Description  of  Property. 
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"premises":  keeping  prohibited  articles  on,  §  2204. 

"premises"  may  mean  "building,"  §  L'l^iu. 

"premises  only":  description,  §  L698,  note. 

"premises  owned  and  occupied":  description,  §  1710. 

"premises:  premises  and  building":  description,  §  1U0S,  note. 

"premises,"  prohibited  articles  on,  §  2203. 

'•premises  used  or  occupied,"   §  1750. 

"proscribed  for,"  g  2070. 

"prescription":  definition,  §  2070. 

"private  stock":  description,  §  1G9S,  note. 

"process":  alienation,  §  227<;. 

"property"  covers  hank  bills.  §  939. 

"property":  description,  §  1701. 

"property"  does  not  cover  freight,  §  1724. 

"property"  may  cover  equitable  interest,  §  1716. 

"property  on  board"  covers  commissions  and  profits,  §  1700. 

"rags":  evidence,  §  3807. 

"ready  for  use  at  all  times  in  case  of  fire."  §  1972. 

"real  property"  covers  machinery:  description,  §  1098,  note. 

ed  oil":  description,  §  1C9S,  note. 
"registered  tonnage":  warranty  not  to  load  more  than,  §  1949. 
rejection  of  woids:  construction,  §  213. 
"relatives":  "related  to":  beneficiaries,  §  792. 
"representatives":  beneficiaries,  §  793. 
requirement  to  levy  assessment  "forthwith,"  §  1300. 
"residence,"  §§  295,  note,  2079. 
"resident  brother":  beneficiaries,  §  794. 
"retired  gentleman":  occupation,  §  2870. 
"related  to  ":  magistrate's  certificate,  §  3320. 
"risk  of  craft,"  §  1507. 
"risk  to  be  accepted,"  §  55. 
"risks  as  may  be  agreed  as  per  indorsement  herein  accepted,"  § 

1736. 
"risks  contained  in  all  regular  policies"  covers  capture,  §  2734. 
"roadbed,"  2625. 

"roadbed":  includes  what,  §  1G9S,  note, 
"room":  evidence,  §  3807. 

"roots"  in  memorandum:  description,  §  1G98,  note. 
"rotten":  seaworthiness.   §  2161. 
"rule  of  corporation,  "  §§  202:',  2802. 
"running  down  clause."   §  2755. 
"running  policy":  description  of  goods,  §  1736. 
"safely  landed."  §§    1565-1567,  1592. 
"safely  landed":  risk  on  goods  until.  §  1590. 
"satisfactory  proofs"  of  loss.   §  3290. 
"sea  Letter":  evidence,  §  3S07. 
"sea    rivers,"   etc.:   when   perils   of  canal   navigation   covered,   § 

2730. 
"secondary"  cause,  §  2837. 

"secondary  cause  or  causes":  death  from  disease,  §  2030. 
"settled  limits  of  the  United  States,"  §  2233. 
"severe  illness,"   construed.   §  2003. 
"shall  become  so  far  Intemperate,"  §  2096. 
"shall  only  be  liable  for  deficiency,  "  §  2490. 
"ship  he  stranded,"  §  2699. 
"ship-yard"  construed,  §  174S. 
"ship-yard":  evidence,  §  ::sn7. 
"signed  and  sworn  to  hy  assured":  partners:  proofs  of  loss,   § 

3300. 
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"signed  and  verified  by  the  insured,"  §  3303. 

"single  premium,"  §  1191. 

"so  far  as  known  to  applicant  and  material,"  §  2080. 

"sober  and  temperate"  when  change  of  habits  increases  risk,  § 
2618,  note. 

"sold  but  not  delivered."  §  1720. 

"sold  but  not  removed,"  §  172'.). 

"sold  or  laid  up":  return  of  premium,  §  1422. 

"sole  and  unconditional  ownership."  See  Encumbrances:  Inter- 
est and  Title. 

"sole  and  undisputed  owner,"  §  2050. 

"sound  body,"  §  2004. 

"sound  health,"  §  2004. 

"specially  hazardous."     See  Conditions  Voiding  Policy. 

"specially  hazardous":  description,  §  1G98,  note. 

"specially  hazardous"  trade:  prohibited  use,  §  2219. 

"spirits  are  allowed  on  board"  ship:  construction,  §  2091. 

"spitting  of  blood,"  §  2008* 

"spitting  of  blood":  evidence.  §  3807. 

"spitting  or  raising  of  blood,"  §  2008. 

"standing  detached":  description,  §  1738/ 

"state,"  with  relation  to  foreign  companies,  §  328,  note. 

"steam  saw  mill"  is  a  manufactory,  §  1751. 

"stock  in  trade,"  §  2199. 

"stock  in  trade":  description,  §§  1098,  note,  1774-1778. 

"stock  of":  description,  §  169S,  note. 

"stock  of  ship  timber":      description,  §  1G98,  note. 

"store  furniture  and  fixtures"  covers  what,  §  1G98,  note. 

"subject  to  coinsurance  clause,"  §  119. 

"such  property  in  such  sums"  as  may  be  approved  "and  entered 
in  the  book  attached,"  §  1736. 

"suicide  felonious  or  otherwise,  sane  or  insane,"  §  2G37. 

sue  and  labor  clause:  abandonment.  §  2987. 

"sue,  labor,  and  travel"  clause,  §  2S18. 

"supervising  farmer":  occupation,  §  2870. 

"survivor":  beneficiaries,  §  79G. 

"take  no  risk  of  blockaded  port,"  §  2G94. 

"taken  into  possession  or  custody":  construction:  alienation,  § 
2277. 

technical  words:  construction  of,  §  217. 

"temperate"  construed,  §  2613. 

"temperate  habits,"  "temperance,"  §  2096. 

"thence"  from  port  or  ports  of  discharge:  what  ports  covered,  § 
2382. 

"thence"  used  with  reference  to  intermediate  ports,  §  1514. 

"their  own  or  held  in  trust  for  others."  §  2053. 

"three-story  granite  building":  description.  §  1738. 

"time,  origin,  and  circumstances  of  the  fire":  proofs  of  loss,  § 
3315. 

"to  be  shipped"  construed.  ?  1567. 

"toe"  of  "breakwater":  collision.  §  2753. 

"tools":  description,  §  1698,  note. 

"total  and  permanent  disability,"  §  3032. 

"total  disability."  §8  3031,  3032,  3034. 

"total  loss  only."  §  2936. 

"totally  destroyed."   §§  302G-3029. 

"touch  and  stay."  liberty  to.  §  1523. 

"touch,  stay  and  trade."  liberty  to.  §  1523. 

"treated"  professionally  or  by  physician,  §  2070. 
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"true  and  actual  cash  value  of  the  property":  damages,  §  3454. 

"trustee":  beneficiaries,  §  TUT. 

•'turned  away  the  assured  to  be  at  liberty  to  proceed  to  port  not 

blockaded."  §  2G94. 
"two-story  frame  house  filled  with  brick":  warranty,  §  19G6. 
"two-thirds  the  actual  cash  value  of  the  property":  damages,  § 

3461. 
"unavoidable  dangers'*':  construed.  §  2736. 
"under  the  Influence  of  intoxicating  liquors":  death,  §  2G12. 
"underwriter":  derivation  of,  §  532. 
"uninsured":  "honour  policy":  warranty,   §  2099. 
"uninsured":  warranty:  "honour  policy,"  §  2401. 
"unlawful"  arrests,  etc.,  §  2T39. 
"unless  fire  ensues,"  §  2598. 
"unless  occasioned  by  stranding."  §  2G99. 
"unless  prosecuted  within  one  year   from  date  of  the  loss,"   § 

3193. 
"unless  the  vessel  be  sunk,  burned,  stranded  or  in  collision,"  § 

2G99. 
"unoccupied  premises,"  §  2227. 
"until  approved  and  indorsed  on  this  policy":  risk  not  binding,  § 

1736. 
"until  so  approved  and  entered":  risk  not  binding,  §  1T36. 
"use  and  benefit"  of  another,  §  2049. 
"used  for,"  §  2103. 

"usually  kept":  stock  of  goods,  §  21  OS. 
"valid  or  invalid":  other  insurance.  §  24T8. 
"valid  reason"  for  reinstatement,  §  12T6. 
"valued  at,"  §  1GG. 

"violating  the  law":  accident  while,   §2610. 
"voluntary  exposure  to  unnecessary  danger."  §  2G24. 
"walking  or  being  on  railway  bridge  or  roadbed,"  §  2G25. 
"warranted  free  from  average  under  —pounds  per  cent."    See  Ex- 
cepted Risks  and  Losses,  Marine, 
warranted   "free   from   average   unless   general."    See   Excepted 

Risks  and  Losses,  Marine, 
"warranted  free  from  mortality  and  jettison,"  §  2GT4. 
"warranted  ....  not  to  use  ports  in     ...    .     nor  anchorage 

thereof,"  §  2GS1. 
"warranty":  "warranted":  not  essential.  5  1949. 
"wearing  apparel":  description,  §  1698,  note, 
"whaling  voyage":  usage  as  to  what  is  covered,  §  255. 
what  "property"  is  taxable,  §  "2T. 

"where  she  now  is":  warranty  that  ship  in  port  in  safety,  §  1507. 
"wheresoever  loaded."  §  1573. 
"while  loading":  continuance  of  risk,  §  1533. 
"who  shall  take  possession  of  all  the  assets":  receiver,  §  3593 
"wholly  destroyed,"  §§  3026-3029. 
"wholly  disabled,"  §  3033. 
"whom  it  may  concern,"   §§  10S9,  1092. 
"whom  it  may  concern":  agent's  authority  revoked:  cannot  sue  In 

own  name,  §  720. 
"whom   it   may   concern":   description  of  interest,    §    1689. 
"whom  it  may  concern":  double  insurance,  §  2499. 
"whomsoever  else  it  may  concern,"  §  1693. 
"widow  and  children":  beneficiaries,   §§  T98-S01,  S04. 
"widow":  beneficiaries,   §*  son.  816-818. 
"widow  or  relatives":  beneficiaries,   $  803. 
"widow,  orphans  and  heirs  or  devisees":  beneficiaries,  §  802. 
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WORDS  AND  PHRASES— Continued. 

"widow,  orphans  or  lielrs":  beneflciarles,  5  S01. 

"wife  and  children":  beneficiaries.  SS  804,  805. 

"wife  and  daughters":  beneficiaries,  §  SOG. 

"wife":  beneficiaries,  ss  809,  m  4-818. 

wife  "if  living"  and  "if  not  living"  to  children:  beneflciarles,  § 
807. 

"wife"  means  lawful  wife:  exception,  §  1055. 

"wool  sorters'  disease,"  §  2878. 

"would  not  endanger"  "if  they  should  burn,"  §  2080. 

"wrecker":  occupation,   §  2S70. 

See  Construction;  Terms  and  Definitions. 
WORKING  HOURS— examination  of  property  after,  §  2001. 
WORMS    injury  to  vessel  by,  §  2799. 
WOUNDS— inquiries  and  statements  as  to,  §  2077. 
WRECK— creditors'  sale:  deduction  of  proceeds:  damages,  §  3455. 

of  spars,  etc.,  cut  away:  general  average,  §  3422. 
WRECKERS— agreement  of  assurers  with,  to  save  ship:  assured  on 

ship  or  cargo,  §  3051. 
"WRECKING"— exception  of  liability  for,  §  2r>.°,2. 
WRIT— alias  writ:  now  action:  time  limit  for  suing,  §  3215. 

of  attachment:   "process":  alienation.  §   2276. 
WRITING— agreement  of  agent  to   make  proper     indorsement     on 
policy  and  failure  so  to  do,  §  443. 

agreement  to  assume  risks  of  another  company:  statute  frauds, 
§  115. 

application  drawn  up  in  lead  pencil  valid,  §  6G. 

contract  to  cancel  marine  risk  need  not  be  in,  §  1038. 

not  necessary  to  valid  assignment  after  loss.  §  2322. 

not  necessary  to  validity  of  assignment  of  life  policy,  §  2326. 

notice  and  proofs  of  loss  in,  §  3288. 

unnecessary:  abandonment,  §  2978. 

See  Construction;  Parol  Contract;  Tolicy. 
WRITTEN  acceptance  on  books:  condition  precedent,  §  70. 

and  printed  clauses.    See  Construction. 

consent:  waiver  of  conditions:  agent.    See  Waiver. 

contract  morses  parol  agreement,  §  40. 

contract:  parol  evidence  to  vary.  §  185. 

controls  printed  part:  construction.  §§  223,  224. 

notice  of  loss,  acted  upon  waives  oral  notice,  §  3359. 

notice  of  loss  by  agent  of  insurer.  §  32S8. 

notice  of  loss:  waiver  of,  Ss  3288,  3389. 

offer:  negotiations  through  mail,  §  62. 

request  for  arbitration.  §§  3238,  3239. 
WRONGDOERS— action  against:  parties,  §  3658. 

acts  causing  death.  §  2882. 

released  to:  subrogation,   §§  3540-3544. 

subrogation,  §§  3574-3576. 

Sec  Subrogation. 
WRONGDOING  of  third  party  causing  loss:  release:  subrogation,  §§ 

3540.  3541. 
YORK-ANTWERP  RULES.    Sees.  3079,  3417-3433. 
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